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A HEART-FELT AEPEECEATrON OF A. I, R. FROM A RETIRED iHGE 
COURT- JUDGE, AND, SUBSCRIBER FOR NEARLY 50 YEARS. . 

' I may avail myself of tibis ppporhmity to express my appreciation of the 
service that your Journal has been rendering to the profession. I started 
subscribing to it in 1924 when I was practising in the District Coxirts at JuUtmder 

S 

'(Punjab). I continued to subscribe to it when I shifted to Lahore for practice in 
the Hi^ Court. I suspended subscribing to it for a period of well-nigh 'five 
.years on- my appointment as a :^udge of the High Court of the Punjab because 
I could dien get it at Government cost. However on resuming practice in the 
Supreme Court .after my retirement, I bad not only to resrune. subscribing to it 
but also to buy the Volmnes for the intervening years. During the period of 
.well-ni^ fifty years that I ^vas subscribing to it, I always found the reporting to 
be careful and uptodate. I was pariicularly impressed with the care and precision 
with which the beadnotes were, by and large, prepared. 

In the end, let me both thank and congratulate the management and the 
editorial staff for the service they have been rendering to the profession since its 
inception. During this period, many mushroom Law periodicals started publica- 

t 

tion, but like mushrooms they disappeared. 

It is in the fitness of things to be enabled to give expression to my' feelings 
on the termination of a coimection extending well-nigh over half-a-century. 

Sd/- Achhru Ram 

(Retired Judge, High Court of Pimjab and 
• Senior Advocate, Supreme Court of India.) 


(SeptemberT 1970 Indexes/S 



. C0MMEN(3E:MENT OF AN ACT OF 

(or its provision) : 

Bihar and West Bengal (Alteration of of — 10-6-1970 appointed as the day for 
, Boundaries) Act, 1968 (24 of 1968), Sec- ■ the purposes of that Act. — Gaz. of India, 

tion 2(c) — Appointed date for purposes 9-6-1970, Ft. H, S. 3(i), Ext. p. 543. . . 


-NOTABLE CASE LAW 


1 Act of State 

1. Whether principles of act of Stats 

applies in the case of liability inciur- 
red in, respect of public property of 
, erstwhile State which successor State 
has taken over and retained as part 
of its public property? (Yes) 

AIR 1970 SC 1450 

Constitutional Law 

2. Whether Art. 131 of the Constitution 

covers a suit where a private indivi- 
dual is a pa^ either jointly or al- 
ternatively with State? (No) 

AIR 1970 SC 1446 

3. Whether the provisions of S. 29, Kerala 

General Sales Tax Act, 1963 and R. 35 
fi'amed thereunder are violative of 
Arts. 14, 19(1) (f) and (g) and Art, 301 
of the Constitution of India? Yes, 
they are ultra vires and unconstitu- 
tional as oSending Art. 19(1) (f) and 


Constitutional taw (contd.y 
(g) and Art. 301 but they, do nd£ vio- 
late Art. 14 

AIR 1970 Ker 218 (FB) 
tahour and Industrial Disputes Legislation 

4. Can a hospital or nursing horne be 

treated as an industry for purposes of 
Industrial Disputes Act, 1947? Is the 
decision in Hospital Mazdoor’s Case 
(1968) 2 SCR 866 rightly decided? (See 
H. N.) AIR 1970 SC 1407 

5. Can the gratuity scheme, provide for\ 

forfeiture of gratuity in cases of gross 
misconduct? (Yes) . 

AIR 1970 SC 1421 

Tort 

6. (1) Whether release of one joint fort- ■ 
feasor amounts to accord and satis- 
faction? (No) 

(2) Whether other joint tort-feasors are 
released? (No) 

AIR 1970 SC 1468 
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Additional District Judge has jurisdiction 
to grant probate of Wjll imder S. 264(1) — 
See Succession Act (1925), S. 264 (1) . 

Assam 111 A (G N 25) 


Bihar Entertainments Tax Act (35 of 1948) 

S. 9(2) — Rule 28 of Rules made under 

the Act is not repugnant to S. 9(2) 

SC 1522 C (C N 320) 

S. 21 — Rules under — Rule 28(4) is 

not ultra vires S. 21 of Act 

S. C. 1522 A (C N 320) 

S. 21 — Rules under — Rule 28 (4) — 

Best judgment assessment can be made 
under R. 28(4) S C 1522 B (C N 320) 


Bihar Land Reforms Act (30 of 1950) , 
See under Tenancy Laws 


Bihar Minor Mineral Concession Rules (1964) 
R. 20(2) (added on 10-12-1964) — Se- 
cond sub-rule ineffective. , AIR 1968 Pat 50, 
Reversed S C 1436 (C N 306) 


Bombay Primary Education Rules (1949) 
See under Education 


Bombay Probation of Offenders Act (19 of 
1938) 

S. 5(1) — “Offence not punisbablo yith 

deatli or transportatioa' for life’, — Under. 
S. 53-A, Penal Code transportation for life 
means imprisonment for life — Accused con- 
victed under S. 326, Penal Code cannot be 
given benefit of S. 5(1) 

Guj 186 A (C N 32) 
S. (7(2) — : Accused released on proba- 
tion — Appellate Court in revision can set 
aside order of probation, and pass sentence 
in lieu thereof not greater , than that w'hicb 
trial Court could .have awarded — Not 
necessary to remand case for passing sen- 
tence — High Court is not restricted to pas- 
sing non-appelabla sentence 

Guj 186 C (G N 32) 


Bombay Provindtil Mumcipol Corporalitins 
Act (59 of -1949) 

See under Municipalities ' 


Bombay Rents, Hotel rmd Lodging House 
Rates (Control) Act (57 of 1947),. 

See under Houses and Rents 


C, P. Land Revenue Act (contd.) ^ 

Revenue, Officer '' — Suit for recovery ; of;, 
value of wood — Seizure order not. set . aside 
by. any Revenue authority : -r- Eight of plain- 
tiff to return of wood not establish^ . 
Plaintiff , not entitled to decree, for value of 
wood Madb Pin 179, A (C N S3)- . 

Section 202 Revenue, Officer order- , 

ing seizure of cut wood.—- Suit .for recovery' . 
of value of wood — ' Seizure order not set ' 
aside by any revenue , authority — . Compe- 
tence of aumorify confiscating, wood not-,’, 
challenged — Right of plaintiff to return of 
wood not estabushed — Plaiutiff not' en- 
titled to decree for value of wood- . 

MadhPra .lST (C^N34) (FB) . 
Civil Procedure Code (5 of 1908) ■' 

^Pre. — Interpretation of Statutes . 

Addition — Reading of. words in provision 
not there — Not .justifiable 

. Andh Pra ,332,A (C N 63) (FB) 

■ — ^ P reamble • Interpretation of Statutes 

— i Employees’ State Insurance Act (1948) 
being a welfare legislation it should be 
liberally construed T)elbi ISTj- B (G N 35) ' 
— ^Pre:'^ — Interpretatiori ’of Sintutes — 
Same word occurring in statute is to be con- . 
strued in same sense unless context otherwise 
indicates — Words used in Act to be con- 
strued also in same sense when used in Rules 
framed tliereunder . Dellxi 171 F (C N 36) 

^Pre — Interpretation of ■ Statutes — 

See-Public Safety J and K Preveativ.b De- 
tention Act (13 of 1964), S. 3 (a) (i) ', •> 

\ ' ■ J and K 1ST B (G N.27),- 

— ^ — ^Pre — Interpretation of Statutes — Rule 
of, ejusdem generis — See , Panebayats — , 
Madras yfUage Panebayats Act (12 of 1950), 

S. 58 Mad 364 (G.N, 108) 

Pre. — Judicial precedents — - A- case is 

an authority for what it decides 

Goa 127 -0 (G N 23) 
S. ,2 (2) — Suit under S. 92(l). — Set- 
tlement of Scheme by Court — Order allow- 
ing an application, for varying and altering 
scheme is decree See Ciwl P. C. (1908) 
S. 96 Cal 873 B (C N 68) 

■ 7 — Order rejecting apph'cation? 

for modification of scheme is . a decree — 
See Civil P; C. (1908), S, 96 ' 

: . . Cal 373 C (G N 68) 

— = — S. 11 — Applicability of principle to 
execution proceedings ——Principle of res ; 
mmeata applies to execution- proceedings " 
Judgment-debtor not raising any objection as. 
to limitatjon in regMd to execution of decree 
but asldng for setting aside sale oh basis of 


Calcutta Munidpal Act (83 of 1951) 
See under Municipalities 


revival of execution proceedings— Held judg- 
ment debtor, was barred by /principle 
or res judicata from questioning order reviv- 
ihg execution proceedings ' ‘ . . ' 

. , SC 1525 E (G N 321) 

^ S. IT Suit for partition of joint family , . 


Central Excises and' Salt Act (10 of 1944) 
S. 4 -r- Assessment Iw Deputy Superin- 
tendent on inslfuctioos from Collector — 


tendent on inslfuctioos from Collector — 
Assessment vitiated 

. S C 1498 (C N 315) 
C, P< Land Rtn'cnne Act (2 of 1917) 

— — Section 202 — Seizure and confeca- 
tion. of cut -wood under order of competent 


— Preliminary decree on basis of 
award by agreement of parties — Comihis- 


award by agreement of parties — Comihis- , 
sioner defining shares of parties. -r-* Suit dis- / 
missed . for failure to deposit Commissioner's 
fees — ^ Effect -^.Parlies taking possession: 
of tfadr separate shares — Second suit Tor 
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CSvil P. C. (contd.) 

petitioners 35 years after — • Held , not main- 
tainable SC 1536 (C N 325) 

^ Si 11 Explanation 4 — ^^ Constructive res 

judicata — Suit for. declaration that assess- 
ment of holding void and illegal — Ear- 
lier judgment inter partes — > Finding there- 
in that impugned assessment in regard to 
holding had become final — - Finding inte- 
gral part of said judgment — Operates as 
constructive res judicata Cal 414 A (C N 76), 

S. 21 — Objection to jurisdiction — 

Objection rejected by trial Court and lower 
Appellate Court — Held, it necessary 
for appellant raising objection in second ap-.' 
peal to show that prejudice had been caused 

Pat 323 C (G N 58) 

S. 24 — High Court not puroorting to 

withdraw suit from trial Court and itself try 
it — It cannot- try issues arising in the case 
in revision againrt interlocutory order — 
Action is not justified under S. 24: C. R. No. 
325 of 1957, D/- 5-1-1960 (AU), Revers- 
ed - SC 1468 B (C N 309) 

-S. 34 - — Interest as damages — Breach 

of contract — Plaintiff is entitled to recover 
damages only and not any amount of inte- 
rest Qiereon either up to the date of the' 
suit or interest pendente lite or future 

Pat 823 B (G N 58) 

-S. 38 — Simultaneous execution' in 


more places -than one 

.SC 1525 B, (C N 321) 

— S. 38 — Cotut executing decree — • 

Cannot go -behind decree even if it is 
erroneous SC 1475 B (C N 310) 

-S. 39 — Section does not impose any 


limitation on power of transferor Court to 
send decree for execution' to another Coiut 
— See Civil P. C. (1908), O. 21 R. 5 

Andh Pra 307. (G N 49) 

-S. 47 — Question relating to execu- 


, tion — Olfiection' to' . validity of decree 
Decree of Small Cause Court — Objection 
to its jurisdiction cannot be raised for first 
time in execution if question depends on 
investigation of facts — Spl. Civil Appln. 
No. 371 of 1965, D/- 10-9-1966 (Guj) 
Reversed SG 1475 C (C N 310). 

— ^ — S' 48-A (Rajasthan) . (as modiEied by 
Council Resolution dated 1-12-1914) — r Bar 
of execution ; — Decree of 1885 A. D. — ' 
Period of ^ years, how to be computed 

• Raj 204 A (C N'^) 

S. 64 and O. 38, R. II — Waiver of 

.attachment before judgment must be proved 
by deaf cut intentipn — Property under at- 
tachment sold after suit was decreed — One 
of the decree-holders endorsing uie sale 
deed — No evidence to show that the con- 
sideration was either paid or deposited in 
Court — Inference of waiver cannot be 
foade — Thei-e cannot be pardd raising of 
attachment by cx)nsent of parbes outside 
Court Release of attachment is me^ 
• , -Orissa 164 B (G N 55) 


Civil P. C. (contd.) 

S. 64, O. 21, Rr. 59 and 58 (Pat.) — . 

Attachment before judgment — Only such 
persons who had. interest on the date on 
which either the attachment was effected or 
the decree csvas passed can object 

Orissa 164 C (C N 55) 

. S. 92—- .Settlement of scheme — 

Necessity of modification due to change 
of circumstances — Procedure 

Cal 373 A (C N 68) 
S. 92 — Suit under S. 92(D — Settle- 
ment of scheme by Court — • Order allowing 
an application for varying and altering 
scheme is decree and as such appealable — > 
See avil P. G. (1908), S. 96 

Cal 373 B (C N 68) 

S. 92 - — O. 82 does not in terms apply 

to representation of deity in suits cnder 
S. 92 — See avil P. C. (1908), O. 32 

Cal 37.3 D (C N 68) 

S. 92 — Public charities — > See avil 

P. C. (1908), O. 1 R. 8 

. Cal 373 E (C N .68) 
— ;Ss. 96, .92, 2 (2) and . 115 — Suit under 
Section 92(1) — Order aUowong an applica- 
tion for varjihg and altering scheme is 
decree and is ' appealable — Contrary vievy 
expressed in-MuKeijee’s Tagore Law 'Lectu- 
res that propriety of such order can be chal- 
-lenged bv way of revision imder . Section 115 
held to be no longer good law in view of 
the -Supreme Court -decision in AIR 1965 SG 
231 . , • ^ Cal 873 B (C N 68) 

— Ss. 96, 2 (2) and 92 — Suit under Sec- ■ 
tion 92(1) — • Settlement of scheme by Court 
— Apphcation for -setting aside election of 
certain, members of temple committee and 
for amendment of scheme — Court rejecting 
apphcation — Such determination is decree 
- and as such appealable 

Cal -3.73 C (C N 68) 
— r — S. 100 — Consent to marriage whether 
obtained by fraud is finding of fact — See 
Hindu Marriage Act (1955) S. 12(l)(c) 

Bom 312 A (C N. 56) 

-S. 100 — Schizophrenia — Concmrent 

finding as to — Not open to challenge in 
-second appeal — See Hindu Marriage Act 
,(1955) S. 13 (1) (iii) 

. Bom 312 B (G N 56) 

Sections 100-101 — Second appeal — 

New point — Secondary evidence — Failure 
to take objection as to its production — Such 
objection cannot be taken in second appeal 
Raj 190 G-(C N 41) 
-S. 113 . — r Appeal pending before Dis- 
trict Judge ■ against an order of eviction 
under S. 4, Public Premises (Eviction of Un- 
authorised Occupants) Act,' 1958 — Apphca- 
tion for reference to High Court under Sec- 
tion 113, Civil P. C. challenging validitj’’ of 
.Ss. 4, 5 and -7 of that Act — r- District Judge 
while dechning to make a reference decid- 
ing that those sections Were valid and con- 
■ stitutional ^ — District Judge exceeds his 
jmisdiction rmder S. 113 

Punj 407 B (C N 63) 

— ; — S. 114 — Review — State claiming pri- 
vilege in respect of certain documents — De- 
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avR P. G. (contd.) • . . 

cision' by Court at stage of interrogatones is, 
promator© ■ — Decision liable tx> review at 
stage of recording of evidence 

Bom 806 B (G N 54), 
S. 115 — Revision against interlocu- 
tory order — Hi^ Court cannot in revision 
try other issues arising in the case, even rt 
the parties conceded — » Action of the Hi gn 
Court cannot be justified under S. pA, when 
it has not purported to withdraw suit and try 
the same: C, R. 3^ of 1957, D/- 6-1- 
1960 (All), Reversed 

S C 1468 A (C N 309) 
—— S, 115 ^ — Revision — Suit under Sec- 
tion 92 (1) — Settlement of scheme by 
Court — Order allowing an application for 


CSvil P. C. (contd,) 

See avil 7. C. (1908), O. 5,: R. 10 (Pun- .s' 
jab) . \ Punjab 893 (G N, 61) 1 

— O. 5, R.: 20A — > Mode of service ' ‘ of , ; . 
summons —..Objections to, raised for first. ' , 
time in revision ^ — High Court will not inter- : , 
fere — See avil- P. C. (1908), O. S. R. 10 . " . 
(Punjab) , Puhj 393 (G N 61)..;.;. ■ 


O. % R. 1’ and Order 20, Rule 15 
Dissolution of partaership — - Suit for ao-,; .. 


varying and altering scheme cannot be chal- 
lenged in revision ■ — • See Civil P. C. (1908), 
S. 96 Cal 873 B (G N 68) 

- - S . 115 — Revision — > High Court will 
interfere if order imder S. 145, Criminal 
P. C. does not show existence of apprehen- 
sion of breach of peace 

Pat 332 B (G N 60) 
S. 115 — Mode of service of summons 

— Objections to, raised for first time in re- 
vision — Hi^ Court will not interfere — > 
See Civil P. G. (1908), O. 5 R. 10 (Punjab) 

Punj 893 (C N 61) 

O. 1, R. 8 and Section 92 — Public 

Endowment — ^ Election to management 
body — Person interested in the endowment 


.coimts — AOTeemeht , outside Court to pay. 
amount.ifoxmd ..due — > Suit to, recover m^-.,- 
tainable- — - Section 69 .of Partnership Act is , 
not applicable — ■ Partnership ■ Act (1932), - 
Section 69 S and K 140 (C N 28) 

O. 11, R. 18 * — Production of docu- 
ments — Privilege ^ — Affairs of Rtaite ' — Pri-: 
vilege, claim of — - Claim should be decid- 
ed at the stage of , recording of evidence ; — ■ 
If decided earlier, . decision is open do ire- .. . 
vie^ at stage of recording -df evidence 


Bom 306 .A p N 54) 


can challenge election — He need not bo a 
candidate or elector for the election — Doct- 
rine of Representation of the People Act 
(1951) cannot be applied — Representation 
of the People Act (1951), S. 81 

Cal 373 E (G N 68) 
-O. 1, R. 9 — Suit .for rent by_ holder 


i—i — O. 20 R. 15 — Dissolution of partner- 
ship — Suit for accounts , — Ameement. out- 
side Court to .pay amount found due - 
Suit to recover is maintainable See Givil 
P. G. (1908), O. Z, R. 1 

J and K 140 (C N 28) 
’i— ^ — O. 21, R. 5 and S. 39 ^ — - Transfer olE 
decree for ' execufioiL to another Court — ■ 
Transmission of copy of decree throu^ Dis- 
trict Court is im m aterial for taking out ex- 
ecution — ' AIR 1940 Lah 394, Dissented 
from Andhra Pra ,80.7 (C N 49) 

— — O. 21, R. 16 — Applicafion tor exequ-- 
tion by transferee of decree — Assignee - of 
, part of decree -r- His shai-e was defined 


of succession certificate — Not bad for non- 
•loiader of other legal heirs of deceased 

Assam 102 A (C N 24) 
— — O. 1, R. 10 — ’ Suit for ejectment or 
tenant on basis of compromise decree can 


be maintained by reversioner without suing 
for declaration of his title — — Other heirs 
of widow are not necessary, parties — See 
Registration Act (1908) S. 17 (3) (vi) 

Assam 102 C (C N 24) 
O. 2, R. 2 — Identity of parties neces- 
sary for application of rule — Suit for per- 
sonal decree to recover balance against one 
mortgagor — Dismissal of application to im- 
plead tho other mortgagor — Application for 
personal decree against the latter rnortgagor 
not barred by reason of dismissal of appli- 
cation so long as their liability remains ‘im- 
^scharged Mad -837 B (G N 97) 

— - - -Q . 2, R. 2 — Relinquishment of part 
. of .claim — Not applicable to execution 
proceedings Raj 204 C (C N 44) 

— ^ — O. 5, Rr. 10 (Punjab), 20 and 20-A and 
S. 115 — Mode of service of summons — 
Objections to, raised for first timo' in revision 
— - High Court will not interfere 

^ ^ Punj 393 (C N Gl) 

— O. 5, R. 20 — Mode of service of sum- 
mons Objections to, raised for first time 
in revision — Hi^ Court will not interfere 


Assignee . could execute decree in respect of 
his share. Raj 204 B. (C N 44) ' 

— — O., 21, R, 57 — Attachment before judg- 
ment Even after suit is decreed attach- 
ment enures for , all succesrive. axecution ap- 
plications — Dismissal of an execution ap- 
;^ 9 ation does not affect such attachment — ■ 

O. 21, R; 57. does not apply — See Civil 

P. G. (1908), O, 38 R. 11 
Orissa 164 A (G N 55) 

-O. 21, R, 58 (Pat) — Attachment be- 


fore judgment "WTio can object — Attach- ‘ 
ment made prior to . passing of decree '-— 
Sale later. — Purchasers being neither in 
Mssession "on date. of attachment or of 
decree cannot imtiate . proceedings under’ • 
O. 21, R. 58 — See Civil P. C. (1908), O. 38 
R- 11 Orissa 164 C (C N 55) 

- r-0. 21, R. 59’ (Pat) — Attachment be- 
fore judgment — Who can object — 
Atfemhment made prior to passing of decree 
— - Sale later • — Purchasers being neither in '. 
possession on date of .attachment or of decree 
cannot initiate proceedings under O 21, 

R. 59 — See Civil P. C. (1908); O. 88,. 

- O^sa 164 C (C N 65) . 
-- — 0_. 21j Rr. 66 and . 90 —r Notice. ; oft V 
alteration _ in upset price contained in' sale . : 
proclamation — Failure to give notico docs 


not constitute material irregularity • or fraud 
within moaning of O. 21,. R. 90 


Mad 357 (C N 105) 
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avfl P. C. (conld.) ' ^ 

— — O. 21, R. 90 Proviso amended by 
AHababad H. G.), — - Expression “entertain” 
in Proviso mems “adjudicate upon” or “pro- ' 
ceed to consider on merits’ and does not re- . 
£er to initiation of proceedings 

SC 1884 A (G N 294) 
— r — O. 21, R. 90 Clause (b) to Proviso (as 
introduced by AUahabad H. C.) . — - Applica- 
tion to set aside sale made prior to amend- 
ment — ^ No compliahce with Clause (b) even 
after its introduction — Effect — - Power 
conferred 'upon ' Court by Clause (b) — 
Nature — Decision of AUababad -H. C., 
Reversed SC 1384 B (C N 294) 

T — — O. 21, R. ,90 — Failure to give notice 
of alteration in upset price ■ contained in sale 

B ’ ’ unation — Not material irregularity or 
. within meaning of O. 21, ' R. 90 — r 
See Civil P. C. (1908), O. 21, R, 66- 

Mad 357 (C N 105)' 
— r— O. 22, R. 6 — - Abatement Death of 
one of defendants after preliminary decree 
— Suit does not abate — > Time should be 
given to. decree-holder to bring legal repre- 
• sentatives on record. Pat 816 (C N 53) 

O, 23, R. 3 — - ‘Troved to the satisf£^o• 

tion of the' Court’ — Meani n g of — ■ Corn- 
promise out of Corrrt — Party ^eging 
. agreement to be vitiated by fraud, misrepre- 
sentation etc. — - Court has power to go in- 
to merits of allegations ' (Obiter) AIR 1940 
Bom 60 and AIR 1928 All 494 and AIR 1935 
An 187 and AIR 1952 Cal 73 and AIR 1950 
Mad . -728 and AIR 1959 Ker 180 and AIR 
1983 Raj 63, Dissented Mys 209 (G N 54) 
-r^. 26, R. 13 -- See Civil P. G. (1908) 
S; 11 SC 1536 (C N 325) 

— — O. 26, R. 15 See Civil Procedure 
Code (5 of 1908) S, 11 

SC 1536 (C N 325) 

, — ^ — O. 32 and Section 92 — - Order: 32 does 
. not apply ,to representation of deity in srrits 
under Sectiori 92 — - Removal of a next friend 
already' appointed under the provisiorrs of 
Rule 4(1) and (2) of Order ,32 . of the Code, 
is not necessary before permitting the secre- 
tary of the temple .committee to represent the 
. deity Cal 313 D (G N 68) 

— — O; 38, R. 11 and p. 21, R. 57 — At- 
tachment . before judgment — Even after 
suit is decreed attachment , enures for _ aH 
successive execution- applicatiorrs made -with- 
in limitation till the decree is either satis- 
fied or discharged — O. 21, ,R. 57 does not 
apply Orissa 164 A (G N 5^. 

•= — -O. 38 R. 11 — • Waiver of attachment 
before judgment . rhirst be proved , by dear 
cut intention — Property rmder attachment 
before judgment sold- after suit was decreed 
r— ^ -One of the decree-holders endorsing the 
sale-deed — No evidence to_ show that 
the consideration was either .paid or deposit^ 
ed in .Court — Inference or waiver cannot 
bo made — ^ Release of attachment is illegal 
, — See avR P. C. (1908), S. 64 

Orissa 164 B (G N 55) 

^ — O. 41'- 'R. 1 — Dispensing with produc- 
fion of copy of judgment — ■ Power of Hi^ 


Civil P. C. (contd.) 

Court; AIR 1945 Mad 353, Diss. . 

Mad 853 C (G N 104) (FB) 
O. 41, R. ^7 — Production- of additi- 
onal evidence at appellate . stage — Appel- 
late Court can direct original Court to take 
such evidence — « No remand for de ' novo 
trial Orissa 168 , (C N 56) 

. CIVIL SERVICES 

—Bombay Police Manual. 

— ^ — R. 97 (as applied to -Police- Force in 'the 
Staite of Gujarat; — Police Force in the State 
of Gujarat — Constable promoted, as Head 
constable — There is fresh order of appoint- 
ment — - See Constitution of India Art. 311(1) 

Guj 180 (C N '80) 

j — Central Civil Services (Temporary Services) 
Rules (1965) 

■ R . 5(1) — Termination of employee — 

Order describing him as “at present -under 
suspension” carries stigma — Compliance 
with Art. 311(2) before termination of ser- 
vice is necessary Assam 98 (G N ^) 

— Jainmu and Kashmir CSvil Services (Classi- 
fication, Control and Appeal) Rules (1956) 
R . 24 — In matters of promotion and 
seniority, substantive posts matter — - Seni- 
ority to be determined by date of first ap- 
' pointment to such post and not to post held 
on deputation by selection 

SC 1376 (C N 290) 

(^Madhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Service) 
Rules (I960) 

^R. 12 — ^ Notice can be given either by 

Government or its temporary servant — 
Notice by servant stating that he has termi- 
nated his services with Government — ^Notice 
complying -with R. 12 — Servant is not in 
service of Government from date . on which 
Government received notice and Govern- 
ment Cannot take disciplinary proceedings 
against him after receipt of such notice ^ — 
Decision of M. P. High Court, Reversed 

SC 1494 B (C N 314) 

•—Punjab Police Rules (1934) , . 

R. IS . — Eligibihly. for promotion — 

Prescription of qualification — Not incum- 
bent on Government to pro-vide the quali- 
fications to police employees — ■ Employee 
has. no ri^t .to qualify in the course merely 
because it is conducted by Government: 
1969 Ser LR 120 (Punj) Rernrsed 

Punj 395 B (G N 62) 

■ R. ,13.10 — Instaictions issued by 

I. G. .P. — Instructions direct in conflict 
with corresponding provisions of Police Rules 
— , Instructions are in-\’alid 

Punj 395 C (C N 62} 

— R. 13.12 — Reversion to substantive 

post with removal of name from Promotion 
List E — No penal consequence involved 
— ^ Second Appeal No. 1437 of 1962 D/- 20- 
4-1967 (Punj) Reversed 

' Punj 415 B (C N 65) , (FB)- 
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Civil Services (contd.) 

Railway Establishment Code 
— R. 2046 (2) (b). Rule n (as revised) — > 
Compulsory Retirement — Under Note 1 of 
Appendix XXXII .Railway Board comper 
tent to declare who are ministerial servants 
■ — Senior Inspector of Station Accounts -y- 
Declaration excluding him from list of minis-- 
terial servants — Conclusive — • Not entided 
to be retained in service till age of sixty 

Cal 411 iC N 75). 


Coal Mines (Conservation and Safety) Act (12 
of 1952) 

S. 3(1) — 0\vner — Definition in Indian 

Mines Act (1923), Section 3 adopted — > 
Lessee or occupier of mine is owner 

Cal 391 A (C N 72) 
S. 17 — Rules under — Rule 39, sub- 
rule (3c) — Disposal of application for open- 
ing or reopening of mine — Procedure 

.Cal 391 B (G'N 72), 


R. 1970 SEPTEMBER , 

Companies Act (1956) (contd.). 

529 — Petition by secur^ . creditor 

— ■ Winding up — See Companies Act (1956) ■ 

S. 439 . Cal, 398 B (G N 74)’, 

Companies (Court) Rules ' (1959) ; ' 

^R. 21 Form 8* — Petition for winding' 

up to be affirmed by Principal. officer, 
under' Rule , 21 — Rule is not mandatory '; — 
Petition . verified by respoiisible officer -y ' 
Provisions of forin 3 nof applicable — - Peti- ; 
tion cannot be. rejected in limine 

, Cal 898 D (C N 74); 

Constitution (Application to Jammu and 
Kashmir) Orders, 1959 and 1964 

■ -Jamm.u and Kashmir preventive laws — ■ 

Immxmity to, from Fundamental Rights 
granted under Article 35(c), Coiistitution ' of : 
India — Period of . immunity extended under 
the Orders 1959 and 1964 , — No’ infringe- 
ment of Fiindamental Ri^ts in Art. 22. - ■ 

J and E 143 B (C N. 30) 

Constitution of India • ' 


Comimssions of Inquiry Act (60 of 1952) 

S. 3 — ■ Appointment of Commission — ^ 

Notification imder, by State Government 
dated 1-10-196.7, Para 4(d) (as amended up 
to 26-9-1968) — Interpretation of — Clause 
(d) may be analysed in fight of S. 3(1) 

Pat 334 B (G N 61) 

Companies Act (1 of 195^ 

S. 23 (3) — Change in name — Consti- 
tution not changed — See Income-tax Act 
(1922), S. 46 (5A1 Cal 389 (C N 71) 

— — rS. 293 (l)(d) — ' Petition for xyinding 
up — Assets mortgaged for an amount ex- 
ceeding the limit' in S. 293 Cl)(d) — Court 
will not refuse to make xvinding up order 
only on that ground See Companies Act 
(1956) S. 443(1) Cal 398 E ,(C N 74) 

Ss. 439, o29 — Petition \mder S, 439, 

for winding up by. secured creditor . — 
Maintainability — Not . necessary for the 
secured creditor to give \ip security or to 
prove for balance after valuing the security 
as provisions of bankruptcy are not applic- 
able to petition for winding up 

Cal 398 B (C N 74). 

Section 439 - — Petition. Iby secured 

creditor challenged by , other creditors 
on the ground tliat all assets of company 
are mortgaged . to the petitioner < — 
Assets of company not ' sufficient e>'en to 
satisfy the claim of secured creditor — Peti- 
' tion is maintainable Cal 898 C'(C N 74) 

^ S. 443 — Winding up — Petition by 

secured creditor whose claim exceeded the 
, claim of , all others — 'V\Tiether com- 
pany should bo wound up — Test for 
determining Cal 398 A (C N 74) 

; Ss, 44-3 (1) .293 (l)(d) — Petition for 

winding up — Assets mortgaged for amount 
exceeding limit in Section 293 (l)(d) — 
Court will not refuse to make xvinefing up 
order only on that ground 

Cal 398 E (G N 74) 


-Part 3 . (General) — ^ -Ihteipretation 


Statutes — Doctrine bf severability — Some 
sections of impugned ^ct struck dowm. as un- 
constitutional MTiat is left survives if in- 
valid provisions do not affect validity- of Act 
as a whole — Real test is whether what re- 
mains of the statute is so inextricably bound 
up with the invalid' part that what remains' 
cannot independently survive 

SC 1453 K (C N 808) 
-— - .-- •A rts. 12, 226 Words, “otlier authori- 
ties” in Article 12 — Interpretation — 
Againrt whom writ can be issued • - . . 

. J and K 132 (C N 25) (FB) 

• ^Article IS — Doctrine of. eclipse — Ap- 
plicability ■ Punj 407 H (C N 63) 

— ^Article 14 — Liability of assessee to • 
pay advance tax as agent of non-resident — s 
Procedure — Provisions of I. T. Act, 196Ii , 
Ss. .207, 208, 150 do riot infringe equality 
clause — See Income Tax Act (1961), S. 207 

SC 1386 (C N.295); 

. ——-Article 14 — Gold (Confcrol), Act (1988), 
Sections 27, 39 — Provisions not discrimi- ‘ 
natory — See Gold Control Act (1968), Sec- 
tion-27 , - SC 1453 I (C N SOS)' 

r — ^Art'clo 14 — Equality before law 
Test of validity . SC 1453 J (C N 308) ' 

■ ^Arfs. 14, 73 and 162 — In appropriate V 

cases Court can strike down executive action 
.as discriminatory — AIR 1958 Kcr 333, Held 
not good law in view of AIR 1952 SC 
75 & AIR 1959 SC 149 

.■ ,Andb Pra 314 A (C N 51) 
^Art. 14 — Andhra Pradesh Slum Im- 
provement (Acquisition of Land) Act (83 of 
■1956), Scb. cl. 2 (2) — Provision ■ offend# 

, Article 14 — Provision however is separable 
from tire rest of the Act ; 

Andh Pra 818 C (C N 52) (FB) 

^Article 14 Equality, before. law. 

Andhra Pradesh Slum Improvement (Ac^^,. 
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sition of L^d) Act (33 of 1956), Pre. — Act 

not violative of Art. 14 

- Andh Pra 318 B (G N 52) (FB) 
—Article 14 — Abuse of power — Andhra 
Pradesh Slum Improvement (Acquisition of 
, Land) Act (33' of 1956), Section 3 — Satis- 
faction' of authority — Interference by Courts 
Andh Pra 318 C (C N 62) (FB), 

^Article 14' — Equality before- Law ■ — ^ 

Collection of, evidence against accused and 
filing, chargesheet — Discretionary ydth 
Police — Prosecution of some accused and 
discharge of others on the basis of evi- 
dence collected by Police — Not dis- 
criminatory. Bom S24A (G N 57) 

— ^ — ^Article 14" — Principles of natural 
Justice — Right to personal hearing — Not 
an essential' ingredient in every case in 
quasi-judicial proceedings before a Tribunal 
Gal 391 G (C N 72) 

^Article 14 - — S. 29 and R. 35 of Kerala 

General Sales Tax Act do not offend Arti- 
cle-14 of the Constitution : — Power of sei- 
zure and confisca-tion is not arbitrary — 
Sufficient safeguards, are provided , in Act — = 
Mere possibility of abuse is ' no groimd for 
' striking it down — See Sales Tax — Kerala 
General Sales Tax Act (15 of 1963), S. 29 
. Ker 218 E (C N 32) (FB) 

, ^Article 14 — > See Constitution of India, 

Article-^ 16 - Mys 238 B (C N 60) 

— : — Arfcle 14 — Equity before law- — ^ 
Public' Premises (Eviction of Unauthorised 
Occupants) Act (1958), Section 7 ^ Not 

violative of Article 14 of die Constitution, 
after -its amendment by Act 40 of 1963 and 
insertion of Section 10-E by Amending Act 
32 of 1968 — Section 7 is not discriminatory 
as ■ authorities cannot have recourse to Civil 
Courts _ — ^ Only remedy is under the Act, 
- — Satisfactory procedure has been provided 
for detennination of lis as to assessment of 
damages for period of unauthorised occu- 
pation. Contrary observations in . AIR 1969 
.Delhi 194, held obiter dicta 

Punj 407 F (C N 63) 
-Articles l5 (3), 16 (2) — Equality of 


opportunity in public employment Discri- 
mination in favour of females — Article 15 (3) 
can be invoked to justify discrimination . 

. Punj 372 (C N 59) (FB) 
,- — —Articles 16, 14 -7— Article 16 gives effect 
to doctrine of equality in matter of appoint- 
ment and promotion — Reasonable classifi- 
cation. — " Test for determination : 

. Mys 238 B (G N, 60) 
^Article 16 — ^ , Equality of oppor- 
tunity in public emplojnment — Punjab 
Police Rules, Rule 13 — Police employees on 
eligibility lists ‘C’ and T)’ — Prescription of 
any method for selection from the said lists 
for sending employees to relevant training 

courses Article 16 not infringed. 1969, 

Ser LR 120 (Punj), Reversed 

Punj 895 A (C N 62) 

^Art. -16 (2) Art., 15 (3) can be invoked 

to justify discrimination under' Art. 16 (2) — > 


Constitution of India (coptd.) 

See Constitution of India," Art. 16 (2) 

.. . Punj 372 (C N 59) (FB) 

^Article 19 — Reasonableness of restric-' 

tions.— Test -SC 1453 G (C N 308) 

r-Article 19 (1) (f) and (g) — Provisions 

of Section 29 (4) and (5) of' Kerala General 
Sales Tax Act operate as unreasonable res- 
triction on rights imder Article 19 (1) (^ and 
(g) and are unconslitutdonal — See Sales Tax' 
— Kerala- Genertil Sales Tax Act (15 of 
1963), Section 29 (4) and (5) , 

. Ker 218 F .(C N 82) (FB) 
— ^ — Article 19 (6) — - Gold (Control) Act 
(1968). Sections 27 (2) (d), 27 (6), els. (a), 
(b), (e) md (g), 82, 46, 88 and 100 — Pro- 
visions impose 'unreasonable restrictions on 
fundamental right to carry on trade or busi- 
ness and are invalid — See Gold (Control) 
Act (1968) ,, SC 1453 H (C N 808) 

— — -Art. 20 (2) — Double jeopardy — Con- 
viction for larceny and burglary vrith sepa-^ 
rate sentence on respective counts to run 
concurrently — Charge and conviction for 
larceny set aside on grounds of double jeo- 
pardy — Reversal does not require change 
in terms - of confinement — (Constitution of 
United States of America, Fifili Amendment) 

USSC 65 (C N 9) 
— ^Art. 20 (3) — Privilege against self- 
mciimmation by production of corporate re- 
cords applies only against the records 'them- 
selves and all oral testimony by individuals 
can properly be compelled, only by exchange 
of immunity for waiver of the privilege — 
United State of America, 
Fifth Amendment) USSC 76 A (C N 10) 

•;----Art. 20 (3) — Privilege against self- 
mciimmation — Rule permittirig compelled 
productioh of corporate records by their cus- 
toman may be invoked only against a party 
'\vho, is in fact the custodian of the records 
ni question — (Constitution of United States 
of America, Fifth Amendment) 

USSC 76 B (C N 10) 

r;Arlicle 20 (3) — Case from U. S. A. 

Testimonial compulsion — Filing of returns 


by tax payer — (Constitution of U. S. A. Fifth 
Amendment) USSC 78 B (C N 11) 

— : — ^Article 22 — . Constitution (Application 
to Jammu & Kashmu) Orders 1959 and 1964 
— — Jammu & Kashmir preventive laws — Im- 
munity to, from Fundamental Rights granted 
under Art. 35(c) Constitution of India — 
Period of immunity extended under the Orders 
1959 and 1964 — No infringement of funda- 
ment rights in Art. 22 — See Constitution 
(Application to Jammu and Kashmir) Orders, 
1959 and 1964 J & K 143 B (G N 30) 

‘ Article 31- . — Compulsory acquisition — > 

, State rnust compensate owner by paying mar- 
ket value including intelligible increase due 
. to improvement of locality and surroundings 
. — Compensation must be found on such 
market value and not on criteria secured from 
sales in -vicirrity of lands qualitatively not 
comparable , Mad 374A (C N 111) 
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—^Article 81 (2) (as amended tw Constita- 
tion (4iii amendment) Act o£ 1955) — Ques- 
tion of adequacy of compensation — Not jus- 
ticiable, Andb Bra 818 E (C N 52) (EB), 
^Article 81 (2) — M. P;'Town Improve- 
ment Trusts Act 1960 (14 of 1961), Sec. 34 

— Public purpose — Scheme framed under 
Act — 'Whedier for public purpose 

Madh Pra 191 D (G N 86); 
Article 85 (c) — Application of Provi- 
sions of Constitution to Jammu and Kas hmir 
under Article 870 (1) — : Power of President 
to make modifications — Power includes 
power to vaty modifications — Modifications 
in Article 85 (c) valid — See Constitution 
of India, Article 370 (1) (c) (d) 

J & K 134 A (G N 30) 
^Article 35 (c) — Constitution (Applica- 
tion to Jammu and Kashmir) Orders, 
1959 and 1964 — Jammu and Kashmir pre- 
ventive laws — Ii^unity to, from Funda- 
mental Ri^ts granted under Article 35 (c) 
Constitution of India — Period of immunity 
extended under the Orders 1959 and 1964 

— No infringement of fundamental li^ts 
in Article 22 — (Constitution of India Arti- 
cles 35 (c) and 22) — See Constitution (Ap- 
plication to Jammu and Kashmir) Orders 1959 
and 1964 J and K 143 B (C N 30) 
^Artide 78 — • Protection under Arti- 
cle 14 extends to executive action. AIR 
1958 Kerala 838 held not good law in view 
of AIR 1952 SC 75 and AIR 1959 SC 149 

— See Constitution of India, Article 14 

Andh Pra S14A (C N 51) 

^Artide 77 (3) ■■ — Executive power of 

Union — Transaction of Business Rules 
made by President — Power of Deputy Sec- 
retary to transact business without separate 
authorisation Delhi 171 C (C N 86) 

^Artide 131 *— Original Jurisdiction of 

Supreme Court — • Not necess^ that suit 
must be filed for complete adjudication of 
■dispute envisaged therein 

SC 1446 A (G N 307)’ 

^Article 131 — Ori^al Jurisdiction of 

Supremo Court — Aitide does not contem- 
plate suit in which private person is party, 
either jointly or alternatively with State or 
Government , ■ SC 1446 B (C N 807) 

^Article 131 ^ Original Jurisdiction of 

Supremo Court : — Article had a forerunner 
in Govt, of India, Act (1935), Section 204 — > 
■ Orij^ of Section 204 traced 

SC 1446 G (C N 807) 
A rticle 131 . Ori^al Jurisdiction of 

Supremo Court — • "Subject to provisions of 
the Constitution” — Clause (2) of Artide 143 
shows that tho power of President overrides 
the proviso to Artide 181 

SC 1446 D (G N 807)' 

■ ^Artide 131 < — Origmal Jurisdiction of 

Supreme Court — ■ 'State’ — Efindustan Steel 
Ltd., is noti State SG 1446 E (C N 307) 
• — " A rtide 132 (1) — Substantial question 
of law Goa 122 E (C N 22) 


Constilutioh of India (conldj , 

^Article 133 — New plea No ‘ proper ( 

fotmdation laid at proper stages for the plea; 

— Plea cannot, be /raised in Supreme Court . 

SC 1490 B(C:N 3121 
— ^ — ■Artide. 133 — Civil Proceeding — Find 
order in civil proceeding Final Order is ; 
to be correlated to ■ facts in dispute . ' 

Goa 122 A (C N '22), 

Artide 183 (1) (a) — Value, of subject- 

matter — Value envisaged is of the subject- 
matter of dispute . Goa 122 B (G N 22) 

^Article 133 (1) (b) — ‘Tropert/’ — 

Meaning, of Goa 122 C (C N 22) 

Artide 133 (1) (c) — ^ Certificate of fit- 
ness for appeal — Substantial que^'dn of 
law . ; Goa 122 D (C N 22) 

— ^ — ^Article 184 (1) (c) Certificate of 
fitness — High Court must, be satisfied that 
the appeal involves some subdantial ques- 
tion of law . SC 1865 A (C N 287) . 

-r — ^Artide 186. — Sureme Court declining, 
to accept certificate under Artide 134 (1) (c) 
can allow appellant to apply -under Arti- 
cle 136, in' proper cases ■ ■ 

;■ SC 1865 B (C N 287)'; 

— — "Aitide 186 — Appeal vwth spedal leave 
New point — Question whemer restric- 
tions imposed upon money-lenders by 
Hyderabad Money Lenders Act (5 of 1349 
Fasli) are unreasonable — Question requir- 
ing fresh pleading on questions of fact.--^ 
Question cannot be allowed to be raised for 
first time before Supreme Court 

■ SC 1420 B (C N 302) 

— — Artide 186 ..: — ■ New plea — Plea aban--- 
doned by ajppellant in High Court — Not 
open befqre Supreme Court 

SC 1525 C (C N 821) 

^Article 186 — . Supreme Court when will 

review, evidence SC 1514 B (C N 317) 

■ — Article ^136 — Practice of Supreme 

Court — Direct appeal in taxing matter by- 
passing normal procedure not entertained 

Supreme Court when would interfere 

1 A (C N 819) 

— State Government acting, 
vm^r Section 7-F of U. P, Act (3 of 1947) 

o ~ See Hoiisei ; 

(Temporary) Control of 
Rent and Evrebon Act (3 of 1947) S 7-F 

A,.Kr -lAo M 467 ’(c’n. .73) 

-—.^de 143 (2) Powers of President 
ovemdes the proviso to Artide. 181 

... ■■ SC 1446 D (C N SOT) ; 

— -T^de 162 — Protection ’ under Arti- . 

to executive action. AIR 1958- 

ATP good law in view of 

^ 1952 SC 75 and AIR 1959 SC 149 — 
bee Constitution of India, Artide 14 ' : 

Andh Pra 814 A (C N 51) 

— ^Artide 189 — Freedom of meedi 
Susp^on of member from Legisktive. As- ' 
^mbly for disobedience ' and defiance ' of 

t 77 Suspension does not deprive liini--; 
or Ms freedom of speech and right to vofa’ 

— It merely enforces , his absence froni 
House as punishment ■ — See Constitution of 
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India, Article 194 (1) 

, Punj 879 D (C N 60) (EB); 
— i — ^Article 190 — Vacation or seats — Sus- 

E ension of member from Legislative Assem- 
ly — ^ Suspension does not cause any vacancy 
in House Punj 379 E (C N 60) (FB) 

rArlacles 194 (1), 189 — Freedord of 

speedi — Suspension of member from House 
for disobedience' and defiance — Sumension 
does not deprive bim of bis freedom or speech 
and right to vote — It - merely ; enforces his 
absence from service of House as punish- 
ment - Punj 379 D (G N 60) (FB); 

-T — ^Article 194 (3) — Powers and Privileges 
of House of Legislature — - Sr^ension of 
provisions' of Rule empowering House to 
_ punish its members for its contempt — House 
still can punish its members by use of its 
inherent povver — Powers and privileges of 
Assembly under Article 194 (3) are complete 
and are riot controlled by Rules made rmder 
Article 208 (1) Punj 379 G (G N 60) (FB), 
- — Article 212 (1) — - Courts not to inquire 
into proceedings of Legislature — Non-, 
observance of procedure laid do^vn in 
Ride 121 of Rules of Procedure and conduct 
of; business in Haryana Legislative Assembly 
— Irregularity is mere of procedural , nature 
It cannot be questioned in Court 

. Punj 879 B (C N 60) (FB), 

' 'Article 226 — Writ petition to. set aside 

reversion of Government eiriployee — Plea of 
mala fide averred -and urged but not consi- 
dered — Dismissal of petition, — No fair 
trial' — Dismissal set aside — • Decision of 
Andhra' Hi^ Court (in L. P, Appeal), R^ 
versed SC ' 1399 (C N 298) 

^Articlq 226 — ^ Illegal discharge or dis- 

. missal — Awarding compensation instead of 
reinstatement — - Discretionary — Mechani- 
cal exercise of discreKori by Tribunal in! 

■ awarding reinstatement — Refusal to inter- 
fere wiih, by High Court in writ.juiisdictiori 
held unjustifiable. AIR 1969 Orissa 252, 
Reversed — > See Industrial Disputes Act 
(1947), Sch. 8, Item 4 

SC 1401 A (C N 299) 
-Article 226 Certiorari — ; If a statu- 
tory tribunal exercises its discretion on . the 
basis of irrelevant considerations' or. without 
regard to relevant considerations, certiorari 
may properly issue to quash its order 

SC 1401 B.(G N 299) 
— ^ — ^Article 226 — Act of State, what con- 
stitutes — Rule of the act of State applies 
even to liability incurred in respect of pub- 
lic property of erstvvhile State 

SC 1430 (C N 304) 
— ^Article 228 Speaking order — • Order 

by State Government under Section 7-F of 
U. P. Act (3 of 1947), must be speakmg one 
— See Houses and Rents — . U. P. (Tempo- 
rary) Goritrol of Rent and Eviction Act (3 of 
1947), Section 7-F All ‘467 (C N 73) 

-i^cle 226 — Principles of natural' Jus- 
tice — Carmot be extended to situations l^e 
blacklisting where investigation and enquiry 
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has necessarily to be confidential and where, 
no- vested rights of petitioner are affected 
Andh Pra 314 B (G N 51) 

; Article 226 — Writ petition ' — Disputed 

questions of fact — Court will hot decide 

- Andh Pra 318 D (C N 52) (FB) 

'Articlei 226 — Writ — • Question whe- 
ther notice of demand of tax, was served' on. 
assessee or nob is a question of fact — Con- 
current findings by Appellate or revisional . 
authorities will not be interfered with unless ' 
it involved any question of , jurisdiction or 
there was error apparent on face of record 

Cal 415 A (C N . 77) 

i -Article 226 — ^ Writ — Appeal allowed 

to be time' barred — Subject-matter of ap- 
peal cannot be agitated in writ petition . 

Cal 415 B (C N 77), 

— Article 226 — Natural justice — Princi- 
ples oi — No rule that at every stage a per- 
son is entitled to personal hearing — Ri^t 
to personal hearing is not a necessary part 
of audi alteram partem rule ’ 

Delhi 171 G (C N 86); 

‘ — = — 'Article 226 — Writ of certiorari — 
Principles of natural justifce 

Goa 116 A (G N 20) 

— Art. ,226 — i Against whom writ can bo 
issued — See Constitution of India, Arti- 
cle 12 J and K 132 (C N 25) (FB) 

Article 226 — Executive orders — 

Principles of natural justice — • Order of 
State Government absorbing some technical 
personnel is an executive order — Remedy 
open to affected employee — Nature 

Madh Pra 189 D (G N 85) 

'Article 226 — New point — Absence of 

order under Section 47 (3), Motor Vehicles 
Act can be raised for first time. in petition 
under Ariide Mad 879 C (C N 113) 

'Artide 226 — ^ Mandamus — Inter-state 

agreement providing for counter-signature of 
inter-state permits — - Coimter-signature nei- 
ther made nor refused by other state till 
commencement of scheme imder Section 6S-G 
earduding private operaors . — Permit not 
valid in omer State — Refusal to counter- 
sim could be enforced by mandamus but not 
after commencement, of scheme — See Motor 
Vehides Act (1939), Section 63 (3), Pro- 
viso . . Mys 219 G (G N 57), 

- — -^Artide 226 — Finding of law — 'Ques- 
tion whether an employee', is' “workman” 
imder Industrial Disputes. Act or worker- under 
Factories Act is one of law — Decision there- 
on of Labour Gourt when can be interfered - 
with by High Gourt Mys 225 B (G N 58) 

— ^ — ^Artcle 226. Writ — ^ Parties — In- 
quiry commission refusing to conduct inquiry 
against number of persons mentioned by peti- 
tioner — Before High Gourt can pass a cont- ■ 
rary order, in writ parties benefited by im- 
pugiied order should be impleaded — During 
argument on preliminary point of necessary 
. psnty though it was contenaed that petitioner 
may be permitted to implead those persons 
but no application filed making. this prayer 
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and giving names and addresses of mose per? 
gons — >jo effective, order can be passed for 
impleading any persons ' . ' 

Pat 334 A (C N 61) (FB) 

Article . 226 — Es' parte application to 

Court for rule nisi or other process — 
Affidavit in support suppressing facts and 
misleading Court — Court can refuse to 
consider such application on merit 

Punj 879F (C N 60) (FB) 
^Article 226 — Natural Justice — Prin- 
ciple of — No one shall be a Judge in his 
own cause — Meaning of explained 

Punj 407 E (C N 63) 

• Article 226 — Writ of certiorari ~ 

Finding that the demand, for introduction of 

g ratuity is a pure finding of fact — There 
eing neither any error of jurisdiction nor 
any error apparent on face of record, finding 
held could not be challenged 

Punj 412 B (C N 64) ; 

• ^Article 226 — ^ Writ — Quo w^anto 

— Who can apply — Election to Syndicate 
of universitj' — Registered graduates are in-_ 
terested persons Raj 184 A (C N 40)' 

^Article 226 — Writ — Quo warranto — 

Election to Syndicate of Rajasthan University 
— Memberslhp of Syndicate in University, is 
a public office Raj 184 B (C N 40). 

Article 226 — ‘ Other remedy open — 

Practice of Rajasthan Hi^ Court — Writ 
Petition challenging appealable orders direct- 
ly — High Court will not entertain, imless 
such orders are without jurisdiction'.' Civil 
Writ Petn. No. 638 of 1967, D/- -10-9-1969 ; 
(Raj), Revci-sed Raj 200 B (C N 42). 

^Article 227 — Power of superintendence 

of High .Court — Proceedings of Legislative 
Asseinbly are immune from jurisdiction of 
Hi^ Court under Clause 2 of Article 212 . 

Punj 379 A (G N 60) (FB) 

Article 227 — Power of superintendence 

of High Coiirt — Lower Court exceeding its 
jurisdiction rmder Section 113, Civil P. C. -r-^ 
Interference Punj 407. C (C N 63) 

^Article 228 -t- Petition . for tiansfer of 

case to High .Court — ^ Docs not necessarily 
involves ‘a substantial question , of law as to., 
interpretation of Constitution’ 

. Punj 407A (C N 63)^ 

i ^Article 245 — Gold (Control) Act 

(1968), Section 5 (2) (b) — Suffers from ex- 
cessive delegation or Ic^slative authority' and 
is invaUd — See Gold. (Control) Act (1968) 
SC 1453 H (C N 4J08) 
t ■ -A rticle 246 — Interpretation of legisla- 
tive fists — General principles 

SC 1453 A (C N 308) 

• ^Articles 246 and 301 — Doctrine of pith 

and substance — There is no scope for ap- 
plying tlu.s doctrine while testing validity of 
law under Article 801 

. , ^ N 32) (FB) 

-.Article 246 and Sch. 7 List 2, Entry- 54 

‘y Interpretation of Icgislatir'e lists — Doct- 
xino o£ incidental and ancillai^'' powers ^ 
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How far -applies to entr/ relating. ’to taxation. 
— Power of confiscation whether incidental to-, 
power . of .taxation under Entry 54 (Quaere) , 
. . Ker 218 D (C N 8^ (FB), 

. ^Article 254 — Mines and minerals — 

Regulation and control — Minor minerals -rr 
Declaration by Parliament in statute uiidcr 
Entiy 54 of Union' list that control’ should 
vest in Central Governrhent — State Legis- 
lature not , competent to . enact '■ legis- , 
lation under Entry 23 of State fist trenching' 
upon field disclosed -in the declaration. , 

SC 1436 B (C .N 806) 
— ^ — ^Article 265 — Applicability — Suit for: 
declaration that assessment of holding was; 
void and illegal barred ; by constructive res 
judicata — Bar applies to prevent application, 
of article to invaudate assessment . , 

- • Cal 414 B (G N 76) 

^Articles 301 and 304 — Freedom of 

trade and commerce — Test of Art. 304 (b) 
should be satisfied if statute is enacted by 
State ■ Ker 218 A (C N 32) . (FB) 
Article 301 • — Doctrine of pith and . sub- 
stance . — There, is no scope for appljung 
this doctrine while testing valiffity of "law 
under Article 301 — See Constitution of. 
India, Article 246 . ' 

— Ker 218 C (C. N 32) ’(FB)' 

Article 304 — Provision operating' as' 

restriction on free flow, of trade Test' 

of Article 304 (b) should be satisfied if en- 
- acted statute is - by State ■— See Constitu- 
tion of India, Article 301 

. - Ker . 218 A (C . N 82) (FB) 

— - A rticle 309 — Conditions of service 
Rule making powers — Nature of 

. Madh Pra 189 B (C ,N 35) 
^Article 311 . — ; Madlrya Pradesh Govern- 
ment Servants (Temporaiy and Qiiasi-Perma- 
^nt Service) Rules (1960) . — Suspension — 
Distinction between suspending contract of 
service and suspending employee “from per- ' 
.forming bis duties — Decision of M, P High 
Court, Eeverfod- SC 1494 A (C N QU) 
^Article 311 — Reversion' — Clerks pro- 
moted to officiate as U. D, clerl<s, until fur-. 

• rr ^^oj^ofoos do not acquire any 

nght to hold the post, of U, D. clerks -- 
Reversion does not amount to reduction . ' 
,, , , ’ , Mys '238 A (G N 'eo) ' 

Article 311 — Reversion not im'olving 
penal consequences is no reduction in rank- ■ 
Punj 415 A (C N 65) (FB)' 

■ 1 — Petitioner' appointed 

constaUe m Gujarat bv D. S. P. but promot-.= 
cd as Head Constable by D. I. G, — l5, S P. 
also competent under the Rules to promote 
.petitioner as Head Constable — Order of ■ 
promotion amounts to fresh order of appoint- ' 
merit — Dismissal from service by D. SiP; 
violate Article 311 (1) — But D. S. P. com- .i 
petent to suspend or order departmental in- ‘ 
quiry against petitioner Guj 180 (C N SO)’ 

• Article 311 (2) — Termination of toiri- 
porary employee — Order describing him 'as. . 
at present tmder suspension" carries stignia ; 



SUBJECT INDEX, A. L 

Constitutioh of India (contd.) 

— : See .Civil Services — .Central Civil Ser- 
vices (Temporary Services) Rules (1965), 
Rule 5 (1) Assam . 98 (G N 23) 

Article 811 (2) and Proviso (a) — .Delin- - 

quent convicted under Section 29, Police Act 
and disnussed — Article 311 (2) Proviso (a) • 
applies — Hence Article 311 (2) is inappli- . 
cable, , . Cal 384 A (G N 69) 

-Article 811 (2) and Proviso (a) — Ex- 
emption — Exemption for benefit of adminis- 
tration and conducive to public interests -r- 
Govemment not estopped from claiming sucb 
exemption even after inquiry . 

CaT 384 B (C N 69) 
Article 811 (2) — Reasonable opportu- 
nity — ^ Police officer absenting ,,from duty, 
dismissed — No suspension order passed — ■ 
Notice for treating absence as leave without 
pay not given — Extraordinary leave not 
sought — Earned leave due to delinquent 
Period of absence till dismissal date can- 
not be treated as extraodinary leave without 
pay — Delinquent entitled to full salary as if 
on duty ■ , , Cal 384 C (C N 69) 

^Article .320 (8) — Constjltation with 

Public Service Commission - — Clause (3) is 
not mandatory — Its non-compliance does . 
not afford any cause of action to Civil ser- 
- vants Madh Pra 189 G , (C N 35) 

, Articles 870 (1) (c) (d), and 85” (e) — ■ 

Application of constitutional provisions to 
Jammu and Kashmir — Power of the Presi- 
dent to make modifications — r Power ■ inclu- 
des power to vary modifications — Section 21 
General Clauses Act applies Modifications- 
in Article 35 (c) — Valid 

■ J and K 143 A (C N SO) 

-Schedule 7, List- I, Entry 52, List -8, 

Entry 33 — ^ Industries — Manufacture of 
gold ornaments is "industry” — Gold (Con- 
trol) Act (1968) is valid 

SC 1453 B (C N 308) 
— —Schedule 7, List 1, Entry 52 Indus- 
tries — Interpretation — Decisions relating 
to ‘industry’ in Sectioir 2 (f). Industrial Dis- 
putes Act, 1947, are of no avail 

. ' SC 1453 C (C N 308) 
— —Schedule 7, Xist I, Entry 54 .• — Mines 
and minerals — Regulation and development 

— Minor minerals — Declaration by Parlia- 
ment that- control should vest in Central Gov- 
ernment — State legislature not competent 
under List 2; Entry 23 to enact lemslation 
trenching upon field disclosed in declaration 

- - SG .1436 C (C N 306) 

Schedule 7, List 2,. Entry 23 — Mines 

and minerals — Relation and development 

— Minor ^minerals' — Declaration by Parlia- 
ment in statute that Control should vest in 
Central Government — Effect — State 
Legislature not competent under Entry 23, 
to enact legislation after such declaration 
trenching upon. that field- 

SC 1436 A (C N 306) 
——Schedule 7, List 11, Entry 54 — Inter- 
pretatioa o£. legislative lists — Doctrine o£ 


R. 1970 SEPTEMBER . IS 

Constitutibn of India (cohtd.) 
incidental and ancillary powers — How Far 
applies to' entry relating to taxation — Power, 
of confiscation whether incidental to power 
of taxation imder Entry 54 — See Constitu- 
tion of India, Article 246 ' 

Ker 218 D (C N 82) (FB) 

Schedule 7, List 8, Entry 33 — Indus-" 

tries ' — Manufacture of gold ornaments is 
industry — See Constitution of India Sche- 
dule 7, List I, Entry 52 

SC 1453 B (G N 808) 
Constitution of J. & K. 

Article 103 — Against whom writ can 

be issued — See Constitution of India, Arti- 
cle 12 J & K 132 (G N-25) (FB) 

Constitution of United States of America 

"-Fifth Amendment • — Double jeopardy- 

— See Constitution of India, ArL 20 (2) 
Contract Act (9 of 1872) 

S. 12 — Adoption — Question as to 

soundness of mind of adopting father — Sec- 
tion 12 does not apply in terms — See 
Hindu Adoptions and Maintenance Act (1956), 
Section -r Raj 190 A (G N 41) 

Section 16 — Deed of settlement — 

Facts and circumstances leading to execution 
of deed raising grave suspicion as to genuine- 
ness of execution — Ibe settlee,' failing to dis- 
charge the burden of establishing that deed 
w^ executed by executant voluntarily and 
without any external pressure or influence 
while he vyas not of infirm mind/ and was 
fully aware of, dispositions — Held that set- 
tlement deed was invalid. Decision of Kerala 
Hi^ Courts Reversed 

SC 1367 (C N 288) 
— :: — Section 43 - Enforcement of joint con- 

tracts — Decree against only some of the 
joint promisors — Decree remaining -unsatis- 
fied Second suit against other joint con- 

tractors not barred Mad 337 C (C N 97) 
Section 65 — Obligation to refund bene- 
fit — - Conveyance With covenants for indem- 
iiity , — Instrument providing liquidated da- 
mages or mode of recovery or indicating the 
source from -vvhich loss could be recovered 

— These stipulations (notwitiistanding tlie 
failure of the conveyance for want of title) 
would continue to be valid and actionable 
even apart from the basis of Sec. 65 

.Mad, 349 B (C N 102) (FB) 

Section 70 — Obligation to return bene- 
fit — Once the specific performance is refus- 
ed the part payment - made by plaintiff to 
defendant must be returned 

. Orissa 161 B (G N .53) 
— Section 72 — ^ Payment of rent in ex- 
cess not shown, to have been, -under mistake 

— Section 72 does not apply ■ 

SC 1490 D (C N 312) 

COURT FEES AND SUITS VALUATIONS 
— Court-fees Act (7 of 1870) 

Preamble • — Act is fiscal statute and has 

to be strictly construed 

All 488 G (C N. 74) (FBI 
— ^ — Section 7 (iv) (a) (as amended in U. P.) 

Real nature of relief can be gathered by 
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Court-fe©s -flnd Stdts Valuations ~ Court-fees 
Act (Conld.) .- 

looldng to the substance _ or the plaint 

Court cannot add any reli^ 

AH 488 A (C N 74) (FB) , 

Section 7 (iv) (a) (as amended in U. P.) 

— Words ‘'Consequential RelieP — Meaning 
■ Valuation of reliefs — Mode of — AIR 
1932 AH 485 ,(FB), Overruled 

AH 488 B (C N 74) (FB) . 
Section 8 — Valuation for Jurisdiction 


Court-fee being payable ad valoram under 
Court-fees Act (1870), valuation for the pur- 
poses of both court-tee and jurisdiction wiU 
be same — Valuation for court-fee put by 
plaintiff too low — Court has power to re- 
vise valuation and find out properfy s teal 
valuo, which wiH be valuation for jurisdio- 
tion as weH as court-fee. AIR 1953 Bom 
882, Dissented from Pat 317 (G N 54) 


Qinunal Procedure Code (5 of 1898) 


Sections 1 (2) and 5 (2) — Combined 

effect of Bom 333 F (G N 58) 

S. 5 (2) — Combined effect of Sec- 
tions 1 (2) and 5 (2) — See Criminal P. C. 


(1898), Section 5J^^ Bom 333_F (C N 58j 


tion 107 against Thikedars rather than against 
petitioners Pat 293 C (C N 47) 

-Section 117 (1) and (3) and Section 107 
naei 


No action under sub-section (3) before 
enquiry under sub-section ( 1 ) 

’ Pat 293 A .rC N 47) 

Section 117 (3) — Initial order itself 


Criminal P. C. (contd.) ■ _ ; \ 

was. not e^blisbed and passing braer pror 
idbiting party from exercising right Order 
Held was wffhin jurisdiction ; ^ , 

Tat 320 (GN 58) 
— ^ — Section 165 Powers - under Sec- 

tion 22Aj Forward Contracts (Regulation), 
Act (1952), does not debar police from exa- 
cising power. AIR 1968 AH 838, Dissented 
from Bom 324 G (C N 57) ;, 

-Section 190 — Magistrate can ask,. for,. 


investigation under Section 156 (3) of the 
Code before taking- cognizance 

. SC T365 G ,(C :N,287) , 
— : — Sections 236, 237 and 342 ■ — Accused 
charged under Section 361 Penal Code for 
kidnapping — Facts disclosed that he could 
also be charged . under Section 366, TenH 
Code — Explanation under Section 342, Cri- 
minal P. G, also sought in connection with- 
facts constituting offence imder Section 866 , 
I. P. C. — - Age of victim not. being proved, , 
accused covdd be convicted for abduction 
under Section 366 Guj 178 B (G N 29) 
-Section 237 — Accused charged tmder 


107 — No action under Sec. 117 (3) 
unless person proceeded against under Sec- 
tion 107 has appeared- before Court — See 
Criminal . P, C. (1898), Section 117 (1) and 
( 8 ) Pat 293 A (C N 47) 

— - — Section 107 — Petitioners opeimg daily 
market near Government market — Interfer-. 
ence by Thikedars of Govt. — Magistrate 
should have drawn proceeding -under Sec- 


Section 361 Penal Code for kidnapping 
Facts also making but case of abduction 
under Sec. 366, I. P. C. — Explanation imd® 
Section 842, Criminal P. C; also sought r, an 
facts constituting abduction * — Age of vie-, 
-tim not being proved, accused could be con- 
victed for abduction under Section 866 -of 
Penal Code — See Criminal P. C. (1898),. 
Section 236 Guj 178 B (C N-29)' 

• rSection 242 — : Summary trial — Accus- 

ed plbading guilty Plea cannot be acted 


fllegcQ. — Order under sub-section (3) must 
also be set aside Pat 293 B (C N 47) 
■ - -Section 189-A — Provisions are manda- 
tory — Ignoring earlier cause shown in de- 
nial of public ri^t and relying on its not 
being shown again during later site inspec- 
tion is iUe^ and vitiates consequential order 
for removal of aUeged encroachment 

Pat 319 (C N 55) 

Section 145 --- Apprehension: about 

breach of peace essentim — Magistrate’s 


upon uiJess. particulars of, offence 'are ex- 
plained to him — See Criminal P. C.- (1898), 
Section 263 (g) J and E 135 B (C N 26) 

> Section 243 — - Summary , trial — Accus- 
ed pleading guilty — Plea caimbt be acted 
upon unless particulars of offence are ex- 
plained to him — See Criming P C. (1898), 
Section 263 (g) J and E 135T (C‘ N,26)- 
-Section ^1-A (2) •; — Accused discharg- ' 


ed on ^oimd of non-supply of papers under 
Section 173 — Order must be construed as 
order of, discharge passed in, warrant. case 
Order is not , one of acquittal 

Orissa 171 A (C N 57) 

Section 251-A (4) anti (5) Sumrnary 

trial — ■ Accused pleading guilty — Plea can- 


order must show his satisfaction about exis- 
tence of such apprehension 

Pat 832 A (C N 60) 
— ' — Section 145 — Dispute about land likely 
to cause breach - of peace — Magistrate’s 
order must show such apprehension — ^ Mere 


not be acted upon unless particulars of of- 
fence are explained to him — See Criminal 
P. G. .(1898), Section 263 (g) ■ - 

. J andE 135 B, (C N -26) 
-Section 263 — Summary trial - 7 , Exa- 


mention in notice to parties is hot enou^ 
Pat 332 C (O N 60), 

^ectipn 147 ( 2 ) Proriso — Dispute con- 

right to flow water — Recording of 
tinoing about x^eriod of exercise is mandatory 
only -when ^fagistrate first finds that such 
nght exists — Magistrate, holiHng that right 


mination of , accused is not to be sighed by, 
him in' suihmary trial 

J and K 135 A (G N.26) , 
r-Ss. 263 (g)',, 242, 243, 251-A (4) and (5) — . 
Summary trial — Accused pleading guilty -y 
Plea cannot be acted upon unless parti- 


culars of offetfee are - clearly explained ' to. 
him , J and K 135 B (O N, 28), 

— Section 342-A — Duty, of Comt in tho; 


matter of appreciating e-ridenco . pointed out 
... SC 1514 C (C N 817)/ 
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Criminal P.' C. (contd.) . 

— ^ — Section 345 — - Compouriding olleaces.-;- 
Scheme of section is that offences hot speci- 
fied in sub-secs. (1) and (2) cannot be com- 
pounded in view of sub-section (7) of Sec- 
tion 845 . * Bom 833 D (G N 58) 

— Section 869 — Judgment — - Accused 
discharged because ot non-supply ' of dora-- 
inents referred 'in Section 173 — Such order 
is not a judgment — Magistrate is not de- 
barred from exercising any of powers. AIR 
1965 Assam 9, Dissented from 

Orissa 171 B.(G N 57) 
-^-Section 403'— Issue estoppel and autre- 
fois acquit — Distinction, — Finding on is^e 
of .fect in favom of accused bars reception 
of evidence to disturb the fin d in g in any sub- 
sequent trial of different offence permissible 
under Section 403 (2) — - Judgment in Gri. 
Revn. AppMs. Nos. 410 and 413 of 196^ 
D/- 3-6-1966 (All), Reversed 

- SC 1381 ,(C N 293) 
——Section 439 (6) — Ri^t of accused “to 
diow cause againrt enhancement of sentence” 
Notice why order, of illegal release on pro- 
bation should not be set aside, and pass sen- 
tence in lieu of it — Not a case of enhancei- 
ment of sentence — Accused has no right to 
. be heard in regard to order of conviction 
against him, since there was no sentence 
.SLwarded either rmder Section 439 (6) or 
under Section 7 (1), Bombay Probation ofi 
Offenders Act, observations in (1949) 2 Sau 
LR 48, Dissented from. 

Guj 186 B (C N 32) 
Section 537 — Section governs investi- 
gation, inquiry and trial of offences under 
Suppression of Immoral Traffic in Women and 
GMs Act (1956) . SC 1396 C (C N 297) 
— — -Section 539-B — ^ Local inspection — ^ 
Failure to make memorandum and keep it 
. on record, — Trial or proceeding is not vi- 
tiated unless resulted in failure of justice or 
caused prejudice to accused 

Guj 185 (C N 81) 
— ^—Section 562 (1-A) — Accused first 

offender; interest of justice would be served 
by admonisliing him imder Section 8 (1) ot 
. Act 20 of 1958 — See Penal Code (1860)^ 

. Section 832 - Mad 859 (G N 106) 

— Sch. H, second part — Offences against 
laws other thaii Penal Code are non'-com- 
poundable Bom 333 B (C N 58) 

DEBT LAWS 

— Hyderabad Money Lendei^s Act (5 of 1349 
Fasfi) 

— — Section 9 — Suit for recovery of loans. 
' — Plaintiff at the date of transaction -car- 
rying on business as a money-lender without 
a licence — Court is bound to dismiss the 
suit SC 1420 A (C N 302) 


Displaced Persons (Compensation and Reha- 
, ^ Imitation) Act (44 of 1954) 

— —Section 33 — : Residuary powers of Cen- 
tral Government — Application under Sec- 
tion 88 to set aside order of Chief Settle- 
(September) 1970 Ijidexes/2 
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Displaced Persons (Compensation and Reha- 
■ bilitation) Act (contd.) 
ment Commissioner — Rg'ection by Deputy 
Secretary — ^ Legality Delhi 171 A (C N 36) 
— ^ — S. 33 ; — Residuary power of Centrd 
Government — Nature of — Distinction be- 
tween revisional power of Chief Settlement 
Commissioner under Section 24 (1) and that 
of Central Government under Section 33 — 
Procedure to be followed in dealing witii ap- 
plication under Section 83 — - Petitioner can- 
not claim oral hearing 

Delhi 171 D (G N 36) 
Section 83 — ^ Residuary power of Cen- 
tral Goveriunent — In absence of any provi- 
sion iii Act or Rules ^ving of oral hearing 
, to petitioner is -discretional — Order not 
vitiated merely because it was passed without, 
giving oral hearing to petitioner 

, , Delhi 171 H (C N 36) 

Section 83 — Application to Central 

Government for setting aside order of Chief 
Settlement Commissioner which was a well- 
reasoned order — Order of dismissal .by 
Central Government not bad for not repeat- 
ing reasons with which it agreed. 

Delhi 17U (C N 36) 

< — ^ — Section 84 . — Delegation of powers by 
Central Government — Word ‘also’ in Sec- 
tion 34 (1) indicates tiiat delegation of powers 
is in addition to usual machme'ry established 
by rules of business to act for Government 
Delhi 171 B (C N 36) 
Displaced - Persons (Compensation and Reha- 
bilitation) Rules (1955) 

' -- Chapter XVlll — Procedure for, Ap- 
peal, Review and Revision — Chapter can- 
'not apply residuary powers • of Central 
Government under Section 33 of Act — 
Hence Rule 105 cannot'apply to proceeding " 
under Section 83 Delhi 171 E (C N 86) 

EDUCATION 

—Bombay Primary Education Rules (1949) 

-Rule 129, — Entrj'^ of date of birth of 

pupils in school — Entry admissible under 
.Section 35 of Evidence Act even in the case 
of a non-govemment school — See Ewdence 
Act (1872), Sec: 35 Guj 178 A (C N 29) 
— ^R. 130 — ■ Rules enjoin making of entry 
of date of birth of pupils — Entiy admis- 
sible under Sections 35 of Evidence Act even 
in the case of a non-govemment school — 
See Evidence Act (1872), Sec. 35 

Guj 178 A (C N 29) 

‘ — ^Univerrily of Rajputana Act (1946) ^ 

Section 21 (vi) — Election to Syndicate 

of . "University — Nomination paper of a can- 
didate found to be in order by -the .Com- 
mittee duly nominated for scrutinising nomi- 
nation papers — Resolution of Syndicate res- 
tricting employees of University to seek elec- 
tion to any office of University — Rejection 
of nomination paper on basis of that resolu- 
tion was ^v^ong ‘ Raj 184 D (C N 40) 
Section 29 — Ordinance under — Ordi- 
nance 384-B prescribing that the employee of 
University cannot seek election under Seo- 
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(contd.) 
tiori 21 (vi) 
the power 


of 
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University of Rajputana Act Evidence Act . (contd.) . ; ; < 

counsel ^ See Hindu Mamage Act >'(1955)', 
Ortoance 884-B. is ultra vires Section 18 (1)- Bom, 812 F (C N 56) 
University ^ ^ ■ — —Section , 45 — Evidence of . medical ^ex- 

Raj 184 C (G N 40) parts — 7 Person whether of sound rnind 

Failure to’, give direct oral evidence though 
medicd expert was alive — Opinion of rnedi- 
cal expert was not considered , . . ; . 

Raj 190 B (C N 41) 


Employees’ State Insurance Act (84 of 1948) 

— — Section 2 (9) — ‘Employee’ — "Workers' 
in administrative departments etc. of manu- 
facturing Company — Their work connect- 
ed wth work of factory — - They are em- 
ployees within Section 2 (9) 

Delhi 167 A (C N 85) 

Estate Duty Act (84 of 1953) 

Section 5 — Property — Interest of a 

•undow imder Sec. 3 (2) of Hindu Women’s 
Rights to Property Act (1937) is property 
Mad 366 B (G N 109) (FB) 

Section 5 — Levy of duty — Word 

“passes” — Widow’s interest in joint family 
property merges on her death and not passes 
Mad 366 C (C N 109) (FB) 

Section 7 (1) — Interest ceasing on 

deatli — Widow’s interest tmder Sec. 3 (2), 
Hindu Women’s Rights to Propertj' Act, 1937 
does not fall within Section 7 (1) — Her 
interest lapses at her death and there is no 
cesser of interest 

Mad 366 A (C N’109) (FB) 

Evidence Act (1 of 1872) 

Section 3 — Proved . — ■ Election peti- 
tion — See Representation of the People 
Act (1951), Section 123 : 

SC 1477 E (C N 311) 
S. 3 — Proved , — Appreciation of evi- 
dence — Independent witness — Witness 
an elderly man of 63 years — There is no 
reason why an elderly gentleman who was 
in no way connected wth the case 
should come and depose falsely, Against the 
opposite party, against whom he had no ill- 
Mys 232 B (G N 59) 

Section 4 — Admission — Conclusive , 

proof — See Evidence Act (1872), Sec. 31 
Bom 312 G (C N 56) 
Sections 31, 4 — Admission -tt Conclu- 
sive proof ' Bora 312 G (C N 56) 

Section 35 — Entry' of birth date, in 

School’s Register under Statirtory Rides — > 
Admissible under Section 35 — r Its evlden- 
tiari' value depends on other factors ^ — Kid- 
napping case — Parents of girl not examin- 
ed as to her ago — Entrj' held could not 
be held to have proved the age 

Guj 178 A (C N 29) 

rScction 35 — -, Municipal Records — > 

Presumption of correctness relates only to 
the period when entries were made 

. , P.at 327 C (C N 59) , 

Section 45 — Schizophrenia — Tests — 

No single test Bom 312 E (C N 56) 

Section 45 — Incurable disease — Schi- 
zophrenia — Tliat it is incurable disease 
held not supported by authorities cited by 


•— ■Section 87 — Pamphlet on Schizophre- 
nia published ' by ' charitable society in Ehg^Vr 
land interested -in collecting fund for treat- 
ing Schizophrenia — Autliorslup of pamphlet -: 
not . established — P’amphlet cannot he treat- f 
ed as authoritative on Schizophrenia ' 

: Bom 312 D (C N 56) • 
— ^ — Sections 100-104 -r- Adoption ^ — Ques- - 
tion as to soundness of mind of adopting 
father — - Burden of proof — See Hindu . 
Adoptions- and Maintenance Act . (1956), Sec-, 
tioh 7 Raj 190 A (C N 41} 

^Section 101 — Burden of proof -r-^ , 

Charge of criminal misappropriation under • 
Prevention of Corruption Act Nature of . 
burden of proof on prosecution, . negative — 
Burden can be discharged by circumstantial 
evidence — ^ Duty of Gomi: under Sec. 342-A, . 
Cr. P. C. pointed out 

SC 1514 A (C N 817) 
— ^ — Sections 101-104 — Defendant pur- 
chasiag property' after contract of sale in. 
fayour of paintiff — Burden., is on defen-' 
dant to prove that he is a bona fide pur- 
chaser for value xvithout notice of earlier con-, 
tract — See Specific Relief Act (1877), Sec- ' 
tipn .27. (b) . . . Fat 304 B (C N. 50) . 

— Section 115 — Case from. U. S. A. — 

Estoppel and waiver — > Fraud — ^ ChaUerig- 
ing vmiditj' of ^tute USSC 78 A (C N 11) 

■y Section 115 Exemption from holding 

inquiry and giving opportunity under Arti- 
cle 311 (2) —.Government hot estopped 
from claiming such exemption even after in-, 
quiiy .— See Constitution of India, Aril- , 
cle 311 (2). and Proviso (a) 

Car884 B (C N 69) ' 
— - — -Section 116 — Estoppel against tenant 

— Tenant though cannot challenge' land- 

lord’s title can question derivative title of his . 
^ccessor erreept when it is based on valid 
decree against landlord . 

As.sam 102 p (C N 24) ; 

*; Section 124 — Official communication 

Privilege — Extent 

SC 1372 D (C ,N 289) 

Factories Act (63 of 1948) 

— 'S. 2 (1) — Question whether, an era- ; 
ployee is a “workman” under Industrial 
Disjrutes Act or a “worker” under Factories 
Act is one of law — Decision thereon of,' 
Labour Court, when can be interfered with i 
by. High Court — See Constitution of India, , 
Article 226 Mys 225 B (C . N 58) . : 

* Section 2 (1) . — Expression 'subject of;> 

manufacturing procass” — Expression refers 
not to finished product but to articles to 
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Factories Act (contd.)’ 

which manufacturing activity is being applied 
for deriving such mished product. , , 

Mys 225 C (G- N 58) 

Sections 2 0 and 103 : — “Worker”' ; — 

Expression' “incidental to, or connected with 
manufacturing, process” in Section 2 (1) — 
Interpretation — (1962) 2 Lab LJ 335 (All) 
& (1966) 2 Lab LJ 717 (All), Diss. from 

Mys 225 D (C N 58) 
L — -Sectioii 103 — Watchman employed in 
, a soap factory ' — Not a workman- within 
meaning of Section 2 (1) — : Presumption 
under Section 103 not helpful in deciding 
whether a 'watchman is a worker — See Fac- 
tories Act (1948), Section 2- (1) 

' ■ Mys ,225 D (C N 58); 

Forward Contracts (Regulation) Act (74 of 
1952) : , 

-Section 2 (c) — ^ “Forward Contract 


Court has to consider real nature of transac- 
tion and real intention of parties at the date 
of transactions from the contract as well as 
surrounding circumstances 

Bom 324 E (C N 57); 

— ^ — S. 2 (1) “Beady delivery contract' — 

Merely because the word ’delivery’ -is written 
in some of the entries v4th a date, the con- 
tracts cannot become ready delivery contracts 
Bom 324 D (C N 57) 
— Section 22A ■ — Power, to search and 
seize books of accounts or other documents 
— Section does not debar police from exer- 
cising powers under Section 165, Criminal 
P. C. AIR 1968 All 330 Dissented from 
Bom 324, B (C N 57); 

General Clauses Act (10 of 1897) 

, Section 21 — Constitution of India ^ 

Application to Jammu and Kashmir — Power 
of President to make .modifications under 
Article 370 (1) (d) — Power includes power 
to. vary modifications — Section 21, General 
Clauses Act applies — See Constitution of 
India Article 370 (1) (c) (d) 

J and K 143 A (C N 80); 

Gift Tax Act (18 of 1958) 

— : — Section 5 (1) (xiv) — Exemption — ^ Gift 
must be in the course of carrying on busi- 
ness etc., and made bona fide for purpose of 
such business etc. ^ — Gift is not exempt 
from tax merely because it is made by per- 
son carrying on business or because property 
gifted .is used for purpose for which it was 
used by donor — Gift by medical practi- 
tioner to his son out of love and affection 
not exempt — AIR 1965 Ker 294; Reversed 
. SC 1535 (C N 324), 

Gold (Control) Act (45 of 1968) , \ 

, Constitutional validity — . Act is validly 

enacted, by Parliament under Schedule 7, 
List I, Entry , 52, and List 3, _ Entry 33, of 
Constitution. — ^ See Constitution or India 
Schedule 7, List I, Entry 52 ^ . 

SG 1453 B (C N 308) 


Gold (Control) Act (contd.) 

^Parliament is competent to legislate in 

regard to tlie subject-matter of the Act' — 
Subject-matter falls .within Item . (1) (B) (2) 
of Schedule 1 of Industries (Development and 
Eegulatipn) Act (1951) — See Industrial 
(Development and Regulation) Act (1951), 
Schedule 1, Item .(1), (B) (2) 

SC 1453 E (C N 308) 

^Constitutional validity — Sec. 5 (2) (b), 

27 (2) (d), 27 ,(6), 32, 46, 88, and 100 are 
constitutionally invalid. Section 5 (2) (b) due 
to excessive delegation, . the rest as unrea- 
sonable restrictions on right to carrj' on trade 
or business — But those pro-visions are not 
inextricably boimd up with the rest and the 
remaining Act survives 

SC 1453 H (C N 808) 

Ss. 27, 39 — Provisions with regard to 

licensing of dealers and certification of gold- 
smiths not discriminatory and do not violate 
Article 14 of the Constitution — Classifica- 
tion of licensed dealers and certified gold- 
smiths made by the Act is reasonable 

/SC 1453 I (C N 808) 

Hindu Adoptions and Maintenance Act (78 of 
1956) . 


S. 7 — Adoption by male Hindu — ; 

Soundness of mind — Nature of evidence — ^ 
Burden of proof Raj 190 A (C N 41) 

Hindu Law - . 

— ^ — ^Joint , family — Partition — ; See, Civil 
P. C. (1908), S. 11 SC 1536 (C N 325) 
^Widow — Reversioner ^ — See Registra- 
tion Act (1908), Section 17 (2) (vi) 

, , , _ Assam 102 C (G N 24) 

Hindu Marriage Act (25 of 1955) 

Ss. lO, 23 ■: — Cruelty — 'What amounts 

to, for judicial separation — 'There must be 
apprehension in mind of petitioner, that it 
would be harmful for him to live with res- 
pondent . Bom 312-H (C N 56) 

Ss, 10, 13 (1) (iii) — Petition by hus- 
band for divorce on ground of incurable in- 
sanity (Schizophrenia) 

Bom 312 I (C N 56) 
— ^ — S, 10 (1) (b) — i Cruelty can also be 
mental — Insiilting conduct by -wife in public , 
against husband would cause - mental agony 
and pain, and prove harmful and injurious 
to the h^th of husband 

Mys '232 A (C N 59) 

^ — S. 12 (1) (a) — Words “at the time of 
marriage” mean the time of first coiisuin- 
mation after marriage — ^ Application for an- 
nulment on ground of husband’s impotency 
; — First consununation when, husband was 
fifteen years old and -^vife eleven years — ^ 
Husband and wife never sharing same bed 
thereafter — ^ Statement by physician that 
husband Is not . impotent — - Annulment can- 
not be granted jf; and K 130 A (C N 24) 

S. 12 (1) (a) — Individual generally 

potent but impotent -with’ respect to his own 
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EGnda Marriage (contd.) 

spouse ~ He is impotent for purposes of me 

Act J and K 180 B (G N 24) 

5. 12 (1) (c)' — Concurrent findings of- 

Io^ver court on construction of letters and on 
other evidence iiiat consent of petitioner hus- 
band to marriage was not obtained by fraud 
— Findings are essentially of facts and are 
binding in second appeal 

. Bom 312 A (C N 66) 


S. 18 (1) — Petitioner must establish 

firstly that the respondent has been incur- 
ably of unsound mind and secondly, that 
she has been so, for a continuous period of 
not less than three years immediatdy before 
the filing of the petition 

Bom 312 C :(G N 56) 

S. IS (1) — Schizophrenia — Tests — > 

No sin^e test ; See Evidence Act (1872), 
S. 45 Bom 312 E (G N 56) 

S. 13 (1) Incurable disease — "Schi- 
zophrenia” — That it is incurable disease 
held not si^ported by authorities cited by 
counsel Bom 312 F (C N 56) 

■ — S . 18 (1) (iii) — Schizophrenia — ^ Find- 
ing of, is essentially one of fact — Con- 
current findings on evidence cannot be <ial- 
lenged in second appeal 

Bom 312 B (G N 56) 

S, 13 (1) (iii) — ‘ Petition by husband for 

divorce on ground of incurable insanity 
(Schizophrenia) — See Hindu Marriage Act 
(1955), S. 10 Bom 812 I (C N 56) 


S. 23 — Cruelty 

for judicial separation - 
Act (1955),. S. 10 


— What amounts to, 

- See Hindu Marriage 
Bom 312 H (G N 58). 


HOUSES AND BENTS (contd.) - , ' i - I; 

: — U. P. (Temporary) Control . of Beiit , smd 
Eviction Act (3 of 1947) ■ , ' ; ' . .. 

. — — S.- 3 — Order of Commissioner undCT . 

— State Government refusing to ’ interfere^ . 
under Section . 7-F with ..that order ; ^ Mii^- 
give reasons — See Houses and Kents 

U. P. (Temporary) . Control of , . Rent ;, and. 
Eviction Act (8 of 1947), ■ Section 7-P ;X 
. . . AU 467 .(C N .73).: 

— " — 5s. 7-F, 3 — Jurisdiction of State Gov- 
ernment rmder Section 7-F is quasi-judicial 

— State Government acting under ,S. . 7-F, 
is tribunal within Artide 136 — AIR 1965 - 
An 465 (FB) and AIR 1964 AH T48, No 
longer good law in view of AIR. 1965? SC 
1767v — Order refusing to interfere under 
Section 7-F . with order, of Comi^sioner ^ 
under Section 3 (3) — State Government . 
must state reasons — 1965 All LJ 740 and 
1965 An LJ 961, Overruled , 

An 467 (C N 78) (FBI 

— West Bengal Premises Rent Control (Tem- 
porary Provisions) Act (17 of 1950) . ■ ' 

S, 7 — " Claim for refund of sum paid 

in excess becoming irrecoverable — ^ Proce- 
dure in Section 7 must be foUowed 

SC 1490 A (C N 312) 

S. 7 — - Claim for refund of sum pdd 

in excess becoming 'irrecoverable — Tenant . 
caimot claim set off imder general law — 
It is not open to the tenant to rely on cet- 
tain provisions of the’ Act and ignore others 

— If right arid remedy are provided in . the 

same statute one cannot be dissociated 
farm the otiier SC 1490 G (C N 312) 


HOUSES AND BENTS 

•—Bombay Rents, Hotel and Lodfdng House 
Rates (Control) Act (57 of 1947) 

i S. 6 — Suit for possession of laind used 

for agricultural purposes ■ — Court tinder the 
Act has no jurisdiction to entertaia — Cru- 
cial date for determining .whether land is 
used for ■ agricultural purposes is date on 
which li^t conferred by Act is sought to 
be exercised SC 1475A (C N 310) 

•—Public Premises (Eviction of Unauthorised 
Occupants) Act (32 of 1958) 

^ ^Ss. '4 and 5 Not .void on ground of 

violation of principles of natural- justico — = 
Estate OlBcer in starting proceeding under 
Section 4 does not act as a Judge in his own 
cause Punj 407 D (C N 63) 

S. 6 ■ — Not void on ^und of violation 

of prindples of natural justice — See Houses 
and Rents — Public Premises (Eviction of 
Unautiiorised Occupants) Act (1958), S. 4 
PUnj .407 D (C N 63) 

<-■‘■— 3 . 7 — Section is not violative of Arti- 
cle 14 of the Constitution after insertion of 
Section 10-E by Act 32 of 1968 

Punj 407 G (C N 83) 


Hyderabad Land Revenue Act (8 of 1317 
■ Fasli) . ? , . - : 

— — S, 138 • — -Revenue sale — Sanction 
under Section 47 of A. P, (Telangana Area) 
Tenanw and Agricultural Lands Act (21 or 
1950) before amendment by Third Amend- 
ment Act (12 of 1969) was. required before 
confirmation of sale - 

Andh Pra 833 B (G.N 54) (FB) 

Hyderabad Money Lenders’ Act (5 of 1S49F) 
See imder Debt Lavre. 

iSydernhad Municipal Corporation Act (2”o£ 
1956) 

See under Municipalities. ■ ' , 

- Income Tax Act (11 of 1922) ... 

S. 10 (2) (vi-b) Proviso (b) Develop- 
ment rebate — Condition precedent — ■ Crea- 
tion of reserve in compliance with S(X 2 . 17 
of Banldng Companies Act. is not a suffi'eient , 
complmnco with the requirement of proviso, 
(b) — . Reserve contemplated by the Proviso 
is an independent reserve • ' ■ ' , ' • 

SC 1530 (C N .322) 
•— r — Sec. 10 (2) (xi) — Bad debt — r Condi- 
tions for claiming allowance, — :;Assesse0.; 
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Income Tax Act (1922)’ (contd.) , 

managing agents — r ^sessee ' guaranteeing 
rraayment of debt advanced to selling agent; 
ot managed company — ^ Amount paidT in 
discharge of guarantee — Held not permis- 
sible deduction — > AIR 1967 Cal. 530; Re- 
versed , : SC 1531 (C N 823) 

— — S. 10 (^A) — ‘ I. Ti p. has jurisdiction 
to determine, reasonableness of claim for re- 
muneration paid to directors in terms of 
Artidles of. Association — - Burden to sho\y 
that claim is reasonable is on assessee . . ’ 

SC 1377 B (C N 291) 
S. 16 (3) — Section creates artificial in- 
come — Hence it is to be strictly construed- 
SC 1518 A (C N 318) 

-S. 16 (8) — f Income to minors from 

partnership firm — !Wheii can be, included 
in income of fefher 

. ' SC 1518 B (C N 318) 

— = — S. 24 (2) — “Same business” — Deter- 
mination of — Considerations 

SC 1379 (C N 292) 
— ^-5. 84 (8), Proviso — ; Finding — Ind- 
dental observation is not 

. Mad, 872 (C N. 110) 
— ^ — S. 46 '(5A)' — Change of name does not 
occasion any substitution or succession 
Ihe issue of notice' rmder Section 46 (5A)' 
therefore on bank demanding payment of in- . 
come tax due from new company was nei- 
ther irregular nor illegal 

Cal 389 (C N 71) 
— — S. 66-A (2A) — Certificate that mattet 
involves substantial question, of law — Certi- 
ficate must state what in view of the High 
Court, the, substantial question of law is — ' 
Merely saying that it fulfils requirements 
under Section 66-A (2). and is a fit case for 
appeal to Supreme Court, is a defective certi- 
ficate ; . SC 1377 A .(C N 291) 

Income Tax Act (43 of 1961) 

S. 160 — i Liability of assessee to pay 

advance tax as, agent of non-resident r-- 
Procedure — See Income Tax Act (1961), 
S. 207 SC 1386 (C N 29^ 

— — Ss. 207, 208, 160 Liability of asses- 
see to pay advance tax as agent of non-resi- 
dent — Procedure — Provisions do not in- 
fringe equality clause — r Constitution, of 
India, Article 14 SC 1386 (C N 295) 

5, 208 — Liability of assessee to pay 

advance tax as agent of non-resident — < 
Procedure — ^ See Income Tax Act (1961), 
S. 207 SC 1386 (C N 295). 

-- — S. 271 (1) (a) — i Failure to furnish re- 
turn — ■ Penalty — ^ Notice issued to asses- 
see to show cause why penalty should not 
be imposed for failure to submit return under 

. Section 139 (1) Order imposing penalty 

_ Held order was not tenable in law 

' Raj 207 (C N 45) 

Indnsirial Disputes Act (14 of' 1947) 

. ^ ^ — S. 2 (i) — • 'Industry' -7- To ’ constitute 
industty there must be collective enterprise 
.'in which employ^ foUow their avocations 


Industrial Disputes Act (contd.) 
detailed in definition and employ workmeiS 
to fulfil their occupations 

SC 1407 A (C N 300) 
— 2 (j) — - Industry’ — Test to deter- 
inine Hospital or nursing home or dis- 
pensary — When can be treated as industry 

— AIR 1960 SC 610, Overhiled 

SC 1407 D (C N 300) . 
— S. 2 (j) . — ‘Industry’ — Safdar Jung 
Hospital, New Delhi is not mdustry — It 
. is ' a department of Government — It is not 
embarked on economic activity analogous to 
trade or business — ^ Order, of Centrm Gov- 
ernment Labour Court, Delhi, D/- 21-2-1969 
Reversed SC 1407 F (G N 300) 

2 (]) . — Tndustry' — . Tuberculosis 
Hospital, New Delhi is not an industry 
It is wholly charitable and its dominant pur- 
pose_ is research and training — Order of 
Additional Industrial Tribunal, Delhi,' D/- 
24-2-1969, Reversed 

SC 1407 G (C N 300) 

‘ — ^ — S. 2^ (j) — i 'Industry' — i Kurji F amily 
Hospital is not an . industry, . — It is entirely 
charitable .institution carrying on work of 
training, research and treatment — 1970 
Lab IG 105 (Pat), Reversed 

SC 1407 H (C N 300) 
i 2 (j) and (s) — Government under- 
taking construction of a dam — Person or 
firm associated with work as independent con- 
tractor or otherwise would also be ‘industry’ 
— - Labourers employed by such person or- 
firm would be ‘worlonen’ 

Pat 295 B (C N 48) 

-B. 2 (k) — Essential of an industrial dis- 
pute SC 1407 B (C N 300) 

-Ss. 2 (Ic) and 10 — Industrie Dispute 

— Power of Government to niake reference 
— i Existence of diroute decided with refer- 
ence to facts of each case •: — A demand and 
a refusal of it are not always necessary 

Pat 295 E (C N 48) 
— S, 2 (1) — Reference concerning an al- 
leged lockout — Employer denying it — < 
Case of closure of business not pleaded — > 
Question if there was lockout, held, could 
not be decided as a preliminary issue — See 
Industrial Disputes Act (1947), Section 10 
. Pat 295 F (C N 48) 

-S. 2 (n), Sch. J, Item 9 — Pubh'c utility 

service — Heading of Sch. I and Cl. (vi) 
of Section 2 (n) ; presuppose existence of , 
industry which may be notified . as public 
utility service for special protection under 
Act — ^ Hence ‘services in Hospitals and dis- 

E ensaries’ can be declared to be public uti- 
ty service only if they satisfy me test of, 
■industry SC 1407 E (C N 300) . 

■ ■ — S . 2 (s) — I Workman — Word ‘industry’ 
in definition of workman must take colom 
from definition of that term in Section .2 (j) 
SC 1407 C (C N 300) 
— S. 2 (s)' - — ' Question whether an em- 
ployee is a “workman” rmder Industrial Dis- 
putes Act or “workei” under Factories Act 
is one of law ■ — ' Decision thereon of Labour 


22 


iaduslrial Dispates Act (contd.) _ tt- t. 
Court when can be interfered with by, High' 
Court — See Constitution of India, Art. 226 
- Mys 225 B (C N 58) 

S. 2 (s) — Workers and Independent 

labour contractors — Payment on daily rates 
or employment on temporary- basis does not 
make workers into contractors 

Pat 295 C (G N 48) 

S. 2 (s) — Master and servant relation- 
ship — Existence of, a pure question of fact 
— Right to control and supervise the work 
is an important test Pat 295 D (C N 48) 

S. 10 — Reference by. Government — 

Duty of Government to avoid mistakes 

Mys 212 B (G N 55) 
S, 10 — ■ Tribunal’s power to make in- 
terim orders — Interim order directing de- 
posit of two months’ wages for payment to 
workmen — Case for such an interim order 
not made out — Order, held, beyond the 
competence of the Tribunal 

Pat 295 A (G N 48) 

S. 10 — Industrial Dispute — Power of 

Government to make reference — Existence 
of dispute decided with reference to facts 
of each case — A demand and a refusal of 
it are alwaj^ not necessarj'’ — See Industrial 
Disputes Act (1947), Section 2 (Ic) 

Pat 295 E (C N 48) 

-Ss. 10, 2 (1) and 25-FFF — Reference 
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Industrial Disputes Act (contd.) ‘ ^ 

Sbh, 8, Iterd 5 — Gompmiy. havmg . an- . 


concerning an alleged lock-out — Employer 
denying lock-out — Case of closure or busi- 
ness not pleaded — Question if tliere was 
lock-out, held, could not be decided as a 
preliminarj' issue Pat 295 F (C N 48) 

— — S. 10 (1) , — Reference — Government 
can make reference even if it has refused 
it earlier — It is administrative function ADR 
19G8 Punj 354, held impliedly overrided by 
Am 1970 SC 1205 Punj 412 A (C N 64) 

S. 10. (A) (as amended in 1952) — Refer- 
ence regarmng discrimination between seven 
workmen — Discrimination between . these 
seven and others not named in the reference 
was outside the reference 

- Mys 212 A (C N 55) 

25-FFF — Reference concerning ari 
alleged lockout — Employer denying it ^ — 
Case of closure of business not pleaded — 
Question if tliere was. . lock-out, held 
could not .Re decided as a preliminary issue 
• — See Industrial Disputes Act (1947), Sec- 
tion 10 Pat 295 F (C N 48) 

S. 25-FFF — ; Closure , — Expression 

means factual closure of business and not 
its pretension by merely closing • place of 
business ‘ Pat 293 G .(G N 48) 

S. 33-C (2) — Application ,bv retired 

wnrlcman for recovery' of money due from 
employer — Maintainability 

Mys 225 A (C N 58) 

I Sell. I, Item 9 —• Public utility service 

Tost — , See Industrial Disputes Act 


(1947), Section 2 (n) 


SC 1407 E (G N 300) 


India organization' — . Scheme for . medical 
benefit for its •worlcmen — Calcutta scheme 
already extended to . areas covered by Banga-r^ 
lore, Hyderabad 'and, Kerala branches 'as -it'., 
was fair and reasPnable -— 'Held there was ' 
no. reason why scheme should not be extend- 
ed to Madras re^on as there tvas no .sub--' 
stantial difference between those areas and . 
Madras region’ so far as the. question of( 
medical benefit to Workmen was concerned 

— Question of ceiling bn bmrden of medical 
facihties not considered But certain disea- 
ses of contagious and epidemic nature (such 
as venereal disease, leprosy,, small pox, ty- 
phoid or cholera) excepted from . that 
scheme — I. D. No. 21 of 1965, D/- 28-2- 
1966 —r IndL TrL (Mad), Reversed 

SC 1421 B (G N 303) 

— Sch. 3, Item 5 — Gratuity scheme — 
Gratuity payable in cases of dismissal for 
misconduct — Provision for forfeiture, if mis- 
conduct is gross, not unreasonable — .Longer, 
period of qualifying period in other cases of' 
misconduct- reasonable — I. D. No.- .21 of 
1965, D/- 28-2-1966 — ^ Ind. Trh (Mad),' 
Reversed SC 1421 C (C N 803) 

— Sch. 8, Item 11 — Illegal discharge or 

dismissal Awarding compensation instead 

of reinstatement — Discretionary — Mecha- 
nical exercise of discretion by Tribunal, in- 
awarding reinstatement — Refusal to inter-' 
,fere widi,,by Hij^ Comt in writ jurisdicb’on 
held unjustifiable — AIR 1969 Orissa 252 
Reversed . SC 1401 A (C N 299) 

— — ^ch, 3,' Item. 11- — Illegal discharge or 
dismissal — Compensation instead of re- 
instatement found justifiable on facts of case • 

— Assessment of. compensation — Compen- 
sation for a- period of two years at the rate 
of saLaw last drawn by. the concerned work- 
man, Jield, .would meet the ends of justice 

SC 1401 C (C N 299) , 
Regulation) Act 

, — ^--S. 2 — "Scheduled industry” in S. 2- 
not symonymous with ■ “industrial tmdCTtak- 

“8 ■ SC 1453 F (G N 308)^ 

S. 18E (1) (c) — i Management of com- 
pany taken over by Government. — Petition .' 
for wnding up of company ~ Validity' of 
ranction chahenged — Shareholders or credi-- - 
tors of sucfi company are not . entitled to 
challenge the validity of liquidation proceed- 
ings on the > ground of validity of die sane- ' 

• Cal 398 F (G N 74) : 

(1) (c) — Management of com-' 
pany taken over by Government — Petition 
for \yinding up of company —^ Validity . of 
sanchon challenged — Shareholders or cre- 
ditore of siich company are . not entitled, to. . 
challenge the validity of liquidation proceed- 
ings on the ^imd of validih' of the sane-/; 
tion , . Cal 898 F (C N 74),, , 
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Industries (Development and Regulation), 

. Act (contd.) 

— ^ — Sch.'l — Classification of items — Not 
lomcal or scientific, — Heading “metallur^- 
Ccd industry”, does not control scope and 
meaning of item (1) (B) (2) 

SC 1453 D (C N 308) 

-Sell. 1, Item (1) (B).(2) — Manufacture 

of ornaments falls within item ,(1) (B) (2) — > 
Gold (Control) Act (1968) is v^dly enacted 
By Parliament 

SC 1453 E (C N 80S);, 
J. and K. Civil P. C. (10 . of 1977 Smt.) 

-S.' 20 — Decree for possession of land 

passed by High Court — Suit for cancellation 
of, presented before Sub-Judge in whose 
Court the decree is sought- to be executed 
— ^Though die Sub-Judge has jurisdiction to 
hear tlie case, it -wdll be proper diat the case 
be heard by High Court, the decree being 
passed by it - J & K 141 (C N 29) 

J. and K. Hindu Marriage Act (8 of 1955) 

See Hindu Marriage Act (1955), S. 12 (1) . 
(a). . - . 

J. & K. Preventive Detention Act (13 of 1964) 
See under Public Safety. 

Kerala General Sales Tax Act (15 of 1963) 
See under. Sales Tax. 

Kerala General Sales Tax Rules . \ 

See .under Sales Tax., '\ 

Land Acquisition Act (1 of 1894) 

S. '5-A — Hearing of objections De- 
cision on land o^vne^s objections not com- 
municated to him — Non-communication per 
se is no proof of lack of bona fides or 
absence of public purpose — Govt is not 
bormd to communicate or. even decide on the 
objections Goa 120 A (C, N 21) 

— ^ — S. 6 — Declaration of requirement for, 

• public purpose _ — Questionability — - In cases 
of lack of , bona fides- and other colourable 
exercise of power, the declaration is justici- 
able Goa 120 B (C N 21) 

^S.''23 : — Assessmeiit of compensation — =■ ■ 

Matters to be considered — Loss of earn-' 
ing caused by acquisition must be takeii into 
consideration — Land used by . District 
Board as market place on payment of rent 
to onmer — Owner having reasonable expec- 
tation to receive such rent in future for a 
number of years — Evaluation must-be by 
capitalisation- of rent and riot on basis of 
value of land not qualitatively comparable to 
land acquired , Mad 374 B (C N 111) 
Letters Patent - . 

- ^(Cal) Cl. 12 — ^ Original jurisdiction as ■ 

' to suit — Cause of action — Meaning of 
■ Cal 394 A (G N 73) 

(Cal) Cl. 12 — Jurisdiction — Plaintiff 

resident of Calciitta — Suit under Clause 12 
against defendant residing in U, P. cl a i m i n g 


A. I. R. 1970 SEPTEMBER .E3 

Letters Patent (contd.) 
compensation for writing defamatory letter 
— Claim held remainecl unascertained and 
could not be called a debt due to the plain- 
tiff payable at Calcutta — Calcutta Court 
could not have jurisdiction — Principle that 
debtor must find out creditor to pay hs 
debt could not apply 

. Cal 394 B . (C N 73) 

' — ^ — (Cal) Cl. 12 — Balance of convenience 
— . Leave granted to file suit in Calcutta 
Court — Averments in application for revo- 
cation of leave showing that balance of . con- 
venience would be overwhelmingly in favoiir 
of the defendant in having the suit heard 
in the Uttar Pradesh Court and the pre- 
judice to defendant would amoimt to in- 
justice if tlie suit was allowed 4o be pro- 
ceeded with in the Calcutta Coiut — Leave 
held should be revoked 

Cal 394 C (C N 73) 

— ^(Cal) Cl. 12 — Revocation of leave — f 
Considerations Cal 394 D (C N 78) 

(Cal) Cl. 12 — Application for revoca- ' 

tion of leave — Question of mala fide can- 
not be considered . Cal 394 E (C N 73) 

Limitation Act (9 of 1908) • ' 

S. 12 (2) — Exclusion of time — Coin- 

mon judgment of Court — Appeals filed by 
common appellant — Copy of judgment 
filed along with one , appeal only — Exclu- 
sion of time would ‘also enure to connected 
appeals filed by him. AIR 1967 Mad 122 
and AIR 1915 Mad 493 (2), Overruled 

. Mad 353 A (C N 104) (FB) 

S. 12 (2) — MTiether once a certified 

copy of the judgment and decree furnished 
the basis for exclusion under Section 12 (2) 
and (3), it would -enure to the benefit of not 
merely, the appellant who had secured them 
but also to other parties to tihe judgment 
appealed against, whetlier or not they filed ' 
-appeals togetlier or separately on the same 
day or different dates. (Quaere) 

Mad 353. B (Q N 104)(FB) 

^ S. 14 — Prosecution of proceedings with 

due diligence — Sale of property in execu- 
,tion proceedings Sale nowever set aside 
pursuant to objection - by judgment-debtor 
under U. P. Encumbered Estates Act — * 
Held decree-holder prosecuted execution- pro- 
ceedings in good faith and with due diligence 
and was entitled to protection of Section 14 
SC 1525 p (C N 321) 
— ^ — S. 15 (1) — “Limitation prescribed” — < 

. Meaning of — Applicability to Section 48, 
Civil, P. C. (before its deletion) - • 

SC 1525 . A (C N 321) 
— ^Art 80 — Suit agaiiist railway for com- 
pensation for damages to goods delivered — > 
Starting point of limitation — Burden of 
proof Bom 307 B (C N 55); 

— ^ — Arts. 56, 115, 120 — Building contract 
— Suit claiming enhanced rates for work , 
done in view of altered circumstances « — < 
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liinitation Act (1908) (contd.) 

Limitation — Claim is not for price of worK 
done or arising out of .contract or for :C(OT- 
pensation for breacli of contract — Neither 
Article 56 nor 115 , but 120 held applied — 
Starting point of limitation under Art. 120 

— F. A. Nos. 190 and 213 of I960, D/- 
19-1-1965 (Pat), Reversed 

SC 1433 (C N 305) 

Art 115 — - Building contract — ^ Suit 

claiming enhanced rates for work done in 
view or altered circmnstances — Claim is 
not for compensation for breach of contract 
t— See Limitation Act (1908), Article 56 

SC 1433 (C N 305) 

• Art 115 — Suit to recover money 

on personal covenant — Equitable 
mortgage — Mortgage deed not registered 

— Suit for persorim decree filed after more 
than diree years after creation of mortgage 
■ — Absence of acknowledgment or renewal 
of liability — Suit is barred 

, . Mad 337 A (C N 97) 

• ^Art. 120 — . Building contract — Suit 

claiming enhanced rates for work done in 
view or altered circumstances — Claim is 
governed by Article 120 — See Limitation 
Act (1908), Article 56 

SC 1430 (C N 305) 

Limitation Act (36 of 1963) 

— ‘ — S. 4 — Expiry of period prescribed by 
special law when Court is closed — - Appem 
under Section 116A, R^resentation of the ; 
Pecmle Act can be filea . on reopening day 
under Section 4 read with Section 29 

SC 1477 B (C N 311) 

— i — S. 5 — Sufficient cause — .Counsel’s 
mistake — See Workmen’s Compensation Act 
(1923), S. 30 Goa 12f A (C N 23), 

I S. 12 ' — Exclusion of time in legal 

proceedings — ^ Time requisite for obtaining 
copy — Can be excluded ' in computing 
limitation prescribed by Section 116A, Re- 
presentation of the. People Act, ; 1951 

SC 1477 D (C N 311) 

-S. 29 (2) — Special law — Period of 


Madhya Pradesh Town Improvement: 

Act (contd.) 

S. 34 — ' Scheme frarhed . under - Act 
for shifting wholesale market froth crdwdi^.-: 
ed localities to, . site outside ..city. and,, 
establishing Tetail markets there — It" is 
not, usurpation of functioh . of market 
cormhittee imdef M. P. Agiiculturar ,Prd^./ 
dtice Markets Act, . 1960 and of Municipal ■ 
Corporation imder M. P. Municipal Cor-' 
poration Act 1956 ' , - > 

Madh Pra 191 F JC N 86) ; 

■■ ■•' S. 38 . Scheme framed imdef Act — 

Scheme combining two types mentioned 
in section — Scheihe is not linauthorised 
■— See M. P. Town Improvement Trusts f 
Act (I960) (14 of 1961), S. 34 . 

Madh tia 191 F (C N 86) i 

— S. .52 (2) Procedural Irregularities 
In frami n g and sanctioning scheme — ~ 
TTiey are cured under Section 52 (2) ’ 

. Madh Pra 191 (C N 36). , 

S. 68 (I)— Acquirition of l^ds under 

Act — Notice of intention of Improve-, 
ment Trust to acquire lands ^ — Notice to 
individual owners is not necessary 

-Madh Pra 191 B (C N 36) 


-S. 70 


limitation prescribed by Section 116A, Re^ 
presentation of the People Act, 1951 is one 
prescribed by special law wilhm meaning of 
Section 29 (2) SC 1477 C (C N 311) 

Bladhya Pradesh Town Improvement 
Trusts Act 1960 (14 of 1961) 

•" — S. 34 — Public purpose .■ — Scheme 
framed under Act — r Whether for public 
purpose — See Constitution of India, 
Art 31(2) . Madh Pra .191 D (C N 36) 

— Ss. 34 and 38 -7- Scheme framed 
under Act — Scheme combining two 
types mentioned in sections — Scheme is 
not unauthorised 

Madh Pra 191 E £C N 38) 


Inquiry under, — .Not obli- 
gatory Madh Pra 191 C (C N 36) 

Madras General Sales Tax Act (9 of 1939) 

- See tmder Sales, Tax' , 

hladras Paddy, and Rice Becilers (Liceijs- 
ing and Regulation) Order (1965) . 

Order is invalid — Order has expired 

on 20-6-1965 because the fsonccuxence of 
the Central , Government was not obtained 
vrithm'a month after E. 125 (3-A) Defence 
of India Rules (1962) came into force on‘ 
25-5-1965 •' Mad 351 C (C N 103) 

Madras Paddy and Rice Dealers (Licens-. 
ing and Reflation) Order (1966) 

- — -Order invalid, since State Govern- 
ment had not formed opinion that it was 
necessary and ' expedient for purposes 
mentioned .-in Section 3(1) ifcseritial Com- ; 
modifies Act, , 

Mad 343 B (C N 99) 

Madras Paddy and Rice (Declaration and 
Requisitioning of Stocks) Order 1(1964) 

——Order is invalid’ — Order expired on 
20-6-1965 because the concurrence of tlie 
Central Government was not obtained , 
within a month after R., 125 (3-A), De- 
fence of India Rules (1962) V came into 
force on 25-5-1965 

Mad 351 D (C N 103) 

—Order is mvalid — Order has expxrf . 
ed on 20-6-1965 because the concurrence- 
of the Central Government was hot bb-v 
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Madras Paddy and Rice (Declaration and 
ReQuisitioning of Stocks) Order (contd.) 
fained -within a. month after R, i25(3jA),. 
Defence of India Rules (1962) came into 
force Mad 351 E (C N 103) 

Madras Paddy and Rice (Movement Con- 
trol) , Order (1964) 

-Order is invalid —• Order expired 


on 20-6-1965 because the concurrence of 
the Central Government -was not obtain- 
ed -within a month after R. 125 (3-A), De- 
fence of India Rules (1962) came into 
force _ - Mad 351 B (C N 103) 

Madras Paddy and Rice (Movement Con- 
trol) Order (1965) 

Order is invalid — Order expired on 

20-6-1965 because the concurrence of the 
Central Government -was not obtained 
■wi thin , a rhonth after 'R. 125 (3-A), De- 
fence of India Rules (1962) came into 
force Mad 351 A (C, N 103) 

Madras Paddy and Rice (Movement Con- 
trol) Order (1966) 

- — -Order invalid because before passing 
it the State Government had not formed 
an opinion that it' was necessary ^d ex- 
pedient for purposes mentioned in Sec- 
tion 3(1), ' Essential Commodities Act 

Mad 343 A (C N 99) 

Madras Panchayats Act (35 of 1958) . 

See under Panchayats 
Madras Panchayats Rules 
See tinder Panchayats 

Madras Village Panchayats Act (10 of 
(1950) " 

. See Under Panchayats - ■ 

Mahorhedan Law 

Inheritance Husband and wife 

- One spouse can inherit other also in some 

other capacity ^ nn\ 

Cal 387 (C N 70) 

— — — "Wakf — Incidents of — Mu-tw ahi ►— 
Eights of, in relation to wakf prope^ 
Observations in AIR 1933 All 407, Ovct- 
mled — See Tenancy Latvs — U. P. Za- 
Doindari Abolition and Land *1101011115 Acu 
(1 ot 1961), W 

Mines Act (4 of 1923) 

S 3 — Definition ot 'o-wner’ adopted 

fn Section 3(1) of Coal Mines (Conserva- 
ton S safeW Act 1952 - See Joel 
(Conservative and Safety) 

Section 3(1) _ Cal 391 A (C N 72) 

S 52 — Leave -with wages — ■ Eni-' 
ployer -agreeing to give fifteen days 
I gav g annually in place of seven days 
It means one day’s leave fo^ mneteen. 
days work and not for 

Pat 314 (C N 52) 


Motor Vehicles Act (4 of 1939) 

-S, 2(20) — Iiiter-State permit • 

Grant of, by authority of .one State — 
Counter-signature by authority of other 
State essential to make it v^d as such 
' — Till then it is a prirnary permit ope- 
rati-ve in State which granted it -r- See 
Motor .Vehicles Act (1939), S. 63^) 

Mys 219 B. (C N 57) 
— S. 33 (1) (b) *-* Suspension of regfe- 
tration — Alleged use of vehicle for hire 
-without valid permit — Suspending certi- 
ficate of registration a quasi-iudicial func- 
tion — Principles of natural justice must 
be followed Goa 116 B (C N 20) 

- S . 35 — Appeal against order of sus- 
pension of registration — Appellate Au- 
-fliorify also a quasi^udicial authority — « 
Authority must follow principles of natu- 
ral justice — The appellate authority 
shoidd have remedied the defects in pro- 
cedure followed by the original authority 
Goa 116 C (C N 20) 
— Ss. 47 and 64 — Procedure for grant 
of stage carriage permits — Permits 
granted by R,T.A. without limiting num- 
ber of stage carriages — Remedy of 
aggrieved person is by way of appeal 
junder Section 64 Raj 200 A (C N 42) 
•- — rS.-47 — Procedure for grant of stage 
carriage permits — R.T.A. should dispose 
• of all such pending applications as actual- 
ly-become ripe for hearing by the time 
£t decides to convene a meeting for con- 
sideration of such applications — Ci-vil 
3/Viit Pe-tn. No. 66 of 1968 (Raj) Reversed 
Raj 200 C (C N 42) 

S. 47(3) — limiting number of stage 

carriages — r Hearing operators — Neces- 
sity SC 1542 A (C N 327) 

• S. 47(3) ' — Limiting number of stage 

carriages - — Time — Determination of 
limit of number of permits is to be made 
before grant of permits xmder Section 57 
SC 1542 B (C N 327) 
— -S. 47(3) Scope — Order under 

Section 47(3) is not contemplated in the , 
case of intef-State or inter-regional stage 
carriage permits SC 1542 C (C N 327) 
— S. 47(3) — Regional Transport Au- 
thority itself imder Section 57(2) in-viting 
applications for grant of permits and ap- 
pointing dates for reception of applica- 
-tions — ^ This indicates -that there was 
v^d determination of -the number of 
stage carriage permits to be granted . 
imder Section 47(3) ' 

SC 1542 F (C N 327) 
•— — S, 47 (3) . — Question whether there 
was order under Section 47(3) — Conri- 
deratipns SC 1542 G (C N 327) 

► S. 47(3) ~ Prior . order xmder, is 

■essential for entertaining petitions for 
permit - Mad 379 A (C N 113). 

— S. 47(3) — Prior order under, ab- 
sence of — Goes to the 'root of jurisdic- 
tion to exercise powers under Section 48 
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^ — Point can be raised at any stage of 
proceedings, even in writ petition for 
first time Mad 379 B (C N 113) 


S. 48 — Order under, is subject _ to 

prior order under Section 47(3) — With- 
out prior order, disposal of petition tmder 
Section 48 is without jurisdiction 

Mad 379 D (C N 113) 


Ss. 63 fl) and 2(20) ' — Inter-State per- 
mit — Grant of, by authority of one 
State — Counter-signature by authority 
of other State essential to malre it valid 
as such — TiU then it is a primary perr 
mit operative in State which granted it 
Mys 219 B (C N 57) 


S. 63(3), Proviso — Inter-State agree- 
ment providing for coimter-signature of 
inter-State permits — Counter-signature 
neither made nor refused by other State 
till commencement of scheme imder Sec- 
tion 68-C excluding private operators — 
Permit not valid in other State — Refu- 
sal to countersign could be enforced by 
mandamus but not after commencement 
of scheme Mys 219 C (C N 57) 


S. 64 — Jurisdiction of State Trans- 
port Appellate Authority — Appeal 
against Order refusing grant of permit 
— Jurisdiction of AppeUate" Authority 
is confined to that aspect' only — Au- 
thority cannot modify Order under Sec- 
tion 47(3) SC 1542 E (C N 327), 


— — S. 64 — Grant of permits without 
limiting nximber of stage carriages — Re- 
medy available is to file appeal xmder 
Section 64 — See Motor Vehicles Act 
(1939), Section 47 

Raj 200 A (C N 42) 


—Bombay- Provincial Munitipai Corporis- = 
tions' Act (59 of 1949) , , . ; 

— S, 393 — ■ Section has nothing, to - jdo 
with composition of offences under Act 
Question of compounding of oSerice has’-, 
to be decided by reference to S. 481 (1) (b) ' 
, . ; Bom 333 E (C N 58), : 

— S . 481 (1) , (by — Power of Municib4 
Commissioner„to compound offences under ^ 
the Act — Extent of - . . , ■ - - 

. ’ Bom 333 C (C N .58) - 

Sch. Chap. Vni, R. 29 (1) (d) — Of- ., 

fence of importing, goods without paying ' 
octroi duty — Municipal Coinmissioher . 
has no power to compound offence either - 
under Criminal Procedure Code or. under, 
the Act ■ Bom^ 333 A (C N 58) i 


• — Calcutta Municipal Act (33 of 1951) : 

S; 168 (1) and Proviso —-.Amount of 

consolidated rate, how to be fixed.— De- 
termination of annual value of premises 

— Maximum limit is annual' , standard 
rent ' — No order fbdng 'standard rent 
xmder Section 9 of West Bengal Premises 
Rent Control (Temporary, Provisions) Act 
(1950) passed — Maximum limit of' an» 
nual value is still annual standard rent- 

SC 1417 A (C N 301) 
S. 193 — Apportionment of consoli- 
dated rate — De'termination . of annual 
value for quantxun of consolidation fate 

— Section not relevant for detenhining 

annual value SC 1417 B (C N 301) 


—Hyderabad Mimicipal Corporation Act 
(2 of 1956) 


S. '64 (i) — Right of appeal against 

order under Section 47 (3) — . According 
to Madras Motor 'Vehicles Rules there is 
separate right of appeal against an order 
under Section 47(3) — Order , under Sec- 
tion 47(3). made at a sitting on some day 
on which applications for grant of per- 
mits were considered — There cannot be 
any grievance that there being ho suffi- 
cient space . betiyeen two orders person 
aggrieved by order under Section 47(3) 
could not prefer appeal there being sepa- 
rate right of appeal against- order under 
Section 47(3) SC 1542 D (C N 327) 


S. 252 — Levy of octroi — . Cocoanut 

Is not leviable to Octroi duty — (1965) 2 
Andh LT 445 & Decisions in' W. A. Nos. 
116 . of 1964. and 4 of .1965 (Andh Pra) ' 
Overruled 

: Andli Pra 332 B (C N 53) (FB) 


PANCHAYATS 

-Madras Panchayats Act (35 of 1958) 


- — 178(2) (xxii), R. 32 — Money due 
under contract is not recoverable by dis- 
traint or prosecution 

Mad '360 (C N lO?) 


^S. 68-C — Kolar Scheme, Clause (d) 

— Exclusion of piivate operators — Ex- 
tent of — To ■ earn exemption under 
scheme private operator must hold inter- 
state permit on date of, commencement 
of scheme — Commencement of opera- . 
tion on basis of such permit not neces- 
sary- . Mys 219 A (C N 57) 

S. IIO-D — Appeal — Who can pre- 
fer — "Person aggrieved” — Question 
v.'hether insurer ,was rightly absolved can 
be raised by insured 

Andh Pra 310 (C N 50) 


•—Madras Panchayats Rules v 

* ^R. 32 — Recovery' of sums due fo; 

Panchayat — See Panchayats : — ^Madras; 
Panchayats Act (35 of 1958), S. 178 (2) 
(xxii)' - Mad; 360 (C .N 107) 

—Madras Village Panchayats Act (10 of 
(1950) . 

S. 58 — Income — Meaning , of -y* 

Mahimai collections are not income 

■ Mad 364 (0 N 108); 


Partnership Act (9. of 1932) ; : { 

S. 69 — Dissolution of partnership^^ , : 

Suit for accounts — Agreement outsids ■ 
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Partnership Act (contd.) 

Court to pay amount found due • — Suit 
to recover maintainable — Section 69, not 
applicable — See Civil P. C. (1908), O. 7, 
E. 1 • . J & K 140 (C N 28) 

Payment of Bonus Act (21 of 1965) 

< — r-No retrospective effect ^ — Bonus' for 
DL963-64 • — Act does not apply — Bonus 
payable for that year will have to be 
calculated on the basis of FB Formula 
as approved by Supreme Court — I. D. No. 
21 of 1965, D/-28-2-1966 — Ind Tri (Mad), 
Eeversed SC. 1421 A (C N 303) 

Penal' Code (45 of 1860) 

S. 85 — Intoxication Absence of 

any — Accused not shown under influ- 
ence of liquor — Section 85 will not pro- 
tect him — ' Pat 303 A (C N 49) 

Ss. 121 to 130 — Chap. VI (Gen.) — 

Vicarious liability of dealer in criminal 
law — Extension beyond reasonable limits 
— Provision is void under Article 19 of 
the Constitution 

SC 1453 L (C N 308) 
— S. 149 — Every member of unlawful 
assembly guilty of offence committed in 
prosecution of common object — Com- 
mon object and not common intention 
essential ' SC 1492 (C N 313) 

S. 282 — Conveying person by water 

for 'hire in unsafe or over-loaded vessel 
‘ — Accident not due to overloading or 
. unsafe condition — Conviction under 
S. 282 is bad SC 1362 (C N 286) 

S, 292 — Obscene books etc. — Ques- 
tion of obscenity — Does not altogether 
depend oh oral evidence but must be 
judged by the Court 

, SC 1390 A (C N 296) 
B. 292 . — Obscene books etc. — r Ob- 
scenity — Determination — Aspects to 
be considered by Court — Criminal Appeal 

- No. 805 of 1965, D/- 25-10-1966 (Born), on 
facts Eeversed SC 1390 B (C N 296) 
— r-S. 300 (thirdly) — Intention to mur- 
der when' can be hif erred —^.Assault with 
dunda breaking ribs of both sides, perfo- , 
rating: pleura and lacerating Itmg — In- 
juries are sufficient in ordinary course of 
nature to cause- death — Intention ' to 
cause deatli could be inferred — Offence 
fell under Section 300 (thirdly) 

Pat 303 B (C N 49) 

S. 323 — Applicability — Seizure of 

cycle by Inspector — Accused slapping 

- inspector and taking away . cycle — • 
It was -found that inspector was acting 
in hi's capacity as public servant and in 
discharge of his official duties — Held, 
accused was guilty of offence under Sec- 
tion 332 and not under Section 323 See 
Penal Code (1860), S. 332 

Mad 359 (C N 106) 

* — -^s. . 324 and 326 — Instrument for 
. cutting — Tooth is instrument for cutting 
-and serves as weapon of offence and de- 
fence < — Injury by tooth-bite is offence 


penal Code (contd.) “ 

under Section 324 or 326 dependmg upon 

whether injury is simple or grievous 

Pat 322 (C N 57) 
— S. 326 — In considering sentence to 
be passed, nature of injury, weapon and. 
part of body on which injury was caused 
are important factors to be considered 

Guj 186 D (C N 32) 

‘ — 326 — Injury by tooth-bite is of- 
fence under Section . 324 or. 326 depend- 
ing upon whether injiuy is simple . or 
grievous — See Penal Code (1860), Sec- 
tion 324 Pat 322 (C N 57) 

Ss. 332 and 323 — Applicability — - 
Seizure of cycle by Inspector for want of 
Ecence — Accused slapping inspector and 
taking away cycle — Evidence showing 
that cycle had licence.. — It was found 
that inspector was acting in his capacity 
as public servant and in discharge of his 
official duties — Held, accused was guilty 
under Section 332 and not under S. 323 — ■ 
He being first offender, interest of justice 
would be served by admonisliing him 
under Section 3(1) of Act 20 of 1958 

Mad 359 (C N lOS) 

S. 361 ' — Accused charged xmder 

Sec. 361 — Accused could also be diarg- 
ed for abduction — Explanation wader 
Section 342, Criminal P. C. sought — Age 
of victim not. being proved, accused could 
be convicted for abduction under Sec- 
tion 366 of Penal Code — See" Criminal 
P. C. (1898), -S. 236 

Guj 178 B (C N 29) ' 

S. 366 — Entry of birth date in non- 

Govemment School’s General Register 
admissible imder Section 35 — Ewdenti- 
ary value depends on other factors — 
Parents of victim not examined as to her 
age — Entry held could not be held to 
have proved the age — See Evidence Act 
(1872), Section 35 

Guj 178 A (C N 29) 

■ S. 366 — Accused charged rmder 

Section 361, Penal Code for kidnapping — 
Accused also could have been charged 
under Section 366, on same facts — Age - 
of victim not being proved, accused could 
be convicted for abduction under Sec- 
tion 366 — See Criminal P. C. (1898), 
Section 236- Guj 178 B (C N 29) 

■ S. 409 — Criminal or dishonest mis- 

appropriation is essential — Mere reten- 
tion of money not enough 

Pat 311 B (C N 51) 

S. 409 — Dishonest intention — No 

rule regarding depositing collections with- 
in specified period — Accused retaining 
money for 15 days and depositing at once* . 
when demanded — Acciosed’s- security 
deposit with office more than amount 
misappropriated — Case held of careless- 
ness and not dishonest intention 

Pat 311 C (C N 51) 

■ S. 429 — Offence under — Essential 

ingredient of' > — Existence of requisite 
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Penal Code (contd.) 

intention or knowledge is necessary 

Kaj 203 (C N 43| 

■ S. 467 ; Failure to establidi that 

accused made forgery or interpolations 
No adverse inference to impute motive 
to comnait offence tmder Section 409 can • 
be drawn* against him 

Pat 3II A (CN 51} 

Ss. 482, 483 and 486 — Period of 

limitation prescribed under Section , 92 of 
Trade and Merchandise Marks Act does 
not apply to offences under Penal Coda 
■ — That provision concerns prosecutions 
for offences under that special law 

Mys 218 (C N; 56)' 

• S. 483 — Period of limitation under 

Section 32, Trade and Merchandise Marks 
Act does not apply to offences under 
Penal Code *— See Penal Code (45 of 
1860), Section 482 Mys 218 (C N 56) 

S. 486 — ‘ Period of limitation under 

Section 32, Trade and Merchandise Marks . 
Act do^ not apply to offences under P'e-, 
nal Code' — ■ See Penal Code (45 of 1860), 
Section 482 Mys 418 (C N 56), 

— 7-3. 499 — • Defamation — Good iMth 
and bona fide — Proof 

SC 1372 A (C N 289) 

S. 498 First Exception — * Imputation 

of truth for public good — Truth of im- 
putation and publication of imputation 
for public good must be proved by 
accused SC 1372 B (C N 289) 

S. 499 Nmth Exception — Imputa- 
tion for protection of interest — Interest 
of the person has to be real and legiti- 
mate when communication is made 

SC 1372 C (C N 289) 

S, 500 — Punishment for defamation 

— Conviction of Preadent of^Munidpal 
Committee — Facts foimd dispelling any 
semblance of good faith and indicating 
lack of prudence and dignity with the 
President — Eeduction of simple impri- 
sonment from three months to two 
months so -that it would save him from 
disqualification for continuing as Presi- 
dent of tiie Municipality held not , war- 
ranted SC 1372 E (C K 289) 

Police Act (5 of 1861) 

— — S, 29 — Words ''criminal charge” in 
Proviso (a) — Meaning — ' Delinquent 
convicted under Section 29, Police Act 
and dismissed — Article 311 (2) Proviso (a) 
applies — Hence Article 311(2) is inappli- 
cable — See Constitution of India, Arti- 
cle 311(2) and Proviso (a) 

Cal 384 A (C N 69} 

Post Office Rules 

Er. 118 & 119 — Money order 

Money received by unauthorised person 
against Eule 118 — Acknowledgment and 
money order agned by such person and 
not by payee as required by Eule 119 •— 
Money order receipts cannot be legally 


Post Office Rules (contd.) \ 

accepted ■ as , paymerits to addfessM. . v / . 

. ' . Assam 102 B (G ’N 24) ; 

f' — R, 119 — Money^ order ,—. Money rer,;- 
ceived by unauthorised person . agahi^. ; 
Eule 118 ' — Acknowledgment arid money ' 
order agned by such person and .not by 
Payee as required by Eule 119 — ■ Money • 
■order receipts' cannot be legally accepted; 
as payments- to addressee — See Post .• 
.Office Rules, Rule 118 ' ■ ' i; ' 

Assam 102 B (C N. 2^ - 

prevention of Corruption Act (2 of 1947) . 

^ S. 5 — Misappropriation < Negatiye , 
burden on prosecution, can be discharged 
by circiunstantial evidence 

SC 1514 D (C N 317) 

Piteventive Detention Act , (4 of 1950) 

See under Public Safely 
Probation of Offenders Act (20 of 1958} \ 

— S. 3(1) ■ — Accused slapping. Inspector 
on duty ■ — ■ First offence ' — -Admonition 
held was enough - — See Penal Code (1860), 
Section 332 . Mad 359 (C I? 106) 

Provincial Small Cause Courts Act (9 of 
1887) - . 

» — Ss, 15 and 16, Schedule second. Arti- 
cles (1) and (3) ■ — Suit for compensation 
against railway for loss or injury to goods 
— Cognisance by Court of . Small Causes ■ 
not barred Bom 307 A (C N 55) 

S. 16 — Suit for compensation against 

railway for loss or injury to goods <— 
Cognisance by court of SmaU Causes not 
barred — See Provincial Small . Causa 
Courts Act (1887)j Section 15 ' 

Bom 307 A (C N 55) 
— Sch. H,' Arts, (1) and (3) — Suit for 
compensation against railway for loss or 
injury to goods — Cognisance by Court 
of Small Causes hot barred — See Pro- 
vincial Small Cause Courts Act (1887), 
Section 15 Bom 307 A (C N 55},.. 

Public Premises (Eviction of Unauthoris^ 
fid Occupants) Act (32 of 1958) 

See imder Houses and Rents 
PUBLIC safety 

Jammu & Kashmir Preventive Deten- 
tion Act (13 of 1964) ; 

— S, 3 — Detention order under ' See- - . 
non 3 — Revocation of,, under Sec. 14(2), 
«— Revocation for technical defert includ- 
ed — No fresh facts arising after revo-. =; 
^tion — Fresh order of detention under,.; 
Section 3 not valid — See Public Safely, 
Jammu and Kashmir Preventive De- : 
tention Act (13 of 1964), Section 14 . - 

J & K ,143 C (C N SO) , 

-r-S, 3 fl) (a) (i) and (2) — Term ; 

he Order” — Is not . synonymous vdth, ; 
'law and order” 

J. & K 137 A (C N 27); ; 
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J&iWic Stfety janunu & Kashmir Pre- 
■ ventive Detention Act (contd.) 

<- — S, 3 (1) (a) (i) • — Order, of detention, 
not in terms of section — Extraneous 
evidence cannot be given to cover up 
lacuna . J & K 137 B (C N 27) 

S s. 14 and 3 • — Detention order under 
Section 3 — Revocation of, under Sec-, 
tion 14(2) — Revocation for technical de- 
ffect included - — No fresh facts . arising 
after revocation — ^ Fresh order of deten- 
tion under Section 3 not valid ■ 

. , J & K 143 .q- (C N 30) 

—Preventive Detention Act (4 of 1950) 

— S. 3 Activities prejudicial to main- 
tenance of public order — 'Connotation 
and test of .. Orissa 176 (C N 58) 

' — r-rS. 3 (1) (a) .pi) — Subjective satisfac- 
tion of detmning authority, not justiciable 
< — If any ground of detention is vague 
the ofder'zaust be quashed 

Orissa 163 £C N 54) 


Representation of the People Act (contd-) 
tion ' — Power of tribunal 

. SC 1477 F (C N 311) 

^ S. 99 — Proceeding under for nam- 

ing a person, guilty .of corrupt practice 
— Duty of court or Tribunal — Person 
Sound to be guilty must be named — No 
discretion is left in the matter provided 
tile person concerned is noticed and 
heard SC 1477 J (C N 311) 

S. 116A “ Appeal — Period of limi- 
tation prescribed is a fecial period of 
limitation within meaning of Section 29 
(2) of Limitation Act attracting provi- 
tibns of Sections 4 and 12 thereof > — U- 
initation .after ' taking into account 
time for obtaining certified copy 
of order of Tribunal expiring during 
summer recess — Appeal filed on first 
day of re-opening of High Court is 
Within time SC 1477 A (C N 311) 


Rajput Adoption Rules (1895-96) 

— — -Applicability — Applicable to Ja^r- 
dars and not merely to Rajputs ' — Under 
the Rules principle of *'moons-i-ala” was 
applicable to adoptions- in case , of Jagir- 
dars — No person, imder that principle, 
outside the line of, original grantee JLe., 
Tamdar could be recognised as his heir 
, Raj 190 D CC N 41) 

Registration Act (16 of 1908) 

— S. 17(2) (vi) — Comprorruse decree 
l^idu .widow entering ' into compro- 
mise with reveraoner to whom' proper- 
ties were to devolve absolutely after 
widow’s death • — Decree not comprising 
immovable property other than subject* 
■matter of suit ' — Compromise decree is' 
exempt . from registration ^ — It confers 
title on reversioner after, widow’s, death 
— Suit for ejectment of tenant on baas 
of compromise decree can be maintained ' 
by reversioner witiiout suing for .dedara- 
tioh of his title . — Other bars of widow 
are not necessary parties 

Assam 102 C (C N 24). 

- — S . 35 — Execution of deed of adop- 
tion — Endorsement of Registrar under 
Section 35 — Admisdbility In^e-wdence. 
— ' See Hindu Adoptions and M^tenance 
Act (1956), Section 7 - 

Raj 190 A CC N 41) 

Representation of the People . Act (43 of 
1951) 

- — S. 77 — Account of eleddon expendl-r 
ture SC 1477 H (C N 311) 

— 81 — Presentation of petition — 
See avii p. C, (1908), O. 1, R. 8 

Cal 373 E (C N 68). 
— ^ — S. 90 (5) — - Amendment of particu- 
lars of corrupt practice alleged in peti- 


5. . 116A — Application for amend- 
. rnent filed during trial of election peti- 
tion — Tribunal wrongly rejecting it — 
^ High Court can , allow amendment and 
evidence to be recorded even after a long 
period ' SC 1477 G (C N 311) 

S. 123 • — Corrupt practice — Proof 

by evidence beyond reasonable doubt — 
Benefit of doubt when can be given 
^ SC 1477 E (C N 3U) 

— S. 123 (4) — .Corrupt practice — 
Publication of false and defamatory mat- 
ter — Matter relating to personal diarac- 
ter or conduct of candidate — Illustrative 
case SC 1500 A (C N 316) 

S. 123 (4) — Corrupt practice — • 

Election of appellant ch^enged — Ap- 
p^antis own polling agents giving evi- 
dence against him as witnesses — Their 
evidence has to be treated ■with great 
caution, SC 1500 B (C N 316) 

123 (4) Corrupt practice — Pub- 
lication of false and defamatory matter — • 
Posters, handbills etc., circulated and dis- 
■tributed amongst the voters of the con- 
stituency Statements foxind false and 
could not be believed to have been true 
*— Statements made ' to prejudice the 
prospects of Section — - Appellant guilty 
of a corrupt practice under S. 123 (4) 

SC 1500 C (C N 316) 
— S. 123 (6) — Candidate incurring ex- 
penditure exceeding amount permissible 
imder Section 77 ^ — Candidate is guilty 
of corrupt .practice under Section 123(6) 
which renders his election void under 
Section 100 (1) (b) 

SC 1477 I (C N 311) 

Sale of Goods Act (3 of 1930) 

• — — S. 38 — ‘ Instalment deliveries — De- 
fective delivery in first - Instalment 
Whether buyer can treat it as repudiation 
of whole contract, or only of "that defec- 
tive delivery depends upon term of con- 
tract • Pat 323 A (C N'53J 
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SALES TAX 

►—Kerala General Sales Tax Act (15 of 
1963) 

— — S. 29 and Rule 35 — • Do not offend 
Article 14 of the Constitution — Power 
of seizure' and confiscation is not arbi- 
trary — Sufficient .safeguards are provid- 
ed in Act — Mere possibility of abuse of 
power is no ground for strildng it down 
Ker 218 ,E (C N 32) (FB) 

S. 29 and Rule 35 — Rule 35 (5) does 

not go beyond limits of Section 29. (Obi- 
ter) Ker 218 G (C N 32) (FB) 

S. 29 (3) and (4) and Rule 35 (3) to 

(12) — Provisions violate Article 30i and 
are bad for want of Presidential sanction 
under Article 304 (b) of Constitution — > 
(1965) 16 STC 659 (Ker), Overruled 

Ker 218 B (C N 32) (FB) 
— S. 29 (4) and (5) and Rule 35 (5) to 
(12) and (15) — Provisions operate as un- 
reasonable restriction on rights under 
Article 19 (1) (f) and (g) and are imcon- 
stitutional — (Constitution of India, Arti- 
cle 19 (1) (f) and (g) 1 

Ker 218 F (C N 32) (FB) 

■ — Kerala General Sales Tax Rules 

^R. 35 — Does not offend Art. 14 of 

the Constitution — Power of seizure and 
confiscation is not arbitrary - — Sufficient 
safeguards are prorided in Act — Mere 
possibility of abuse is no ground for 
striking it down — See Sales Tax — 
Kerala General Sales Tax Act (15 of 
1963), Section 29 

Ker 218 E (C N 32) (FB)' 

■ ^R. 35(3) to (12) — Pro-visions violate 

Art. 301 and are bad for want of Presi- 
dential sanction under proviso to Art. 304 
(b) of Constitution — See Sales Tax -r- 
Kerala General Sales Tax Act (15 of 1963), 
S. 29(3) and (4); Ker 218 B (C N 32) (FB) 

R. 35(5) — R. 35(5) does hot go beyond 

limits of Section 29 (Obiter) — See Sales 
Tax — Kerala General -Sales Tax Act 
(15 of 1963). S.- 29 ' ' 

Ker 218 G (C N 32) (FB) 

R. 35(5) to (12) and (15) — Pro\isions 

operate as unreasonable restriction ' on 
right rmder Art. 19(1) (f) and (g) and are 
unconstitutional — See Sales Tax — • 
Kerala General Sales Tax Act (15 of 1963), 
S, 29(4) and (5) 

Ker 218 F (C N 32) (FB) 

—-Madras General Sales Tax Act (9 of 
1939) 

S. 12-B(7) (a) — Power of review — 

Exercise of — ^Review. not intended to cor- 
rect laches or omission or negligence of 
parties in not placing relevant derisions 
beforb Court • Mad 378 (C N 112) (FB) 
—Tamil Nadu General Sales Tax Act (1 of 
1959) 

— — S. 2(n) — Sale — Contract for pro- 
riding and fixing doors and window frames 
— Contractor undertaking to supply 


Sales Tax •— Tamil Nadu General .SitfeS / 
Tax Act (1959) (cohtd.) ; , 
materials and to provide the labour re- ' 
quired for execution of the totality of work- 
— Contractor further agreeing to recrive 
a consolidated sum as . consideration — • , 
Contract is one and indi'visible — Contract, 
is , essentially a contract for work and ' 
labour — Amoimt of consideration cannot . ; 
be assessed to tax , Mad -346 (C N 109) 

( — ^West Bengal Sales Tax Rules (1941) 

R. 84 — Service of notice of demand 

• — Presumption as to, under R. 84(2) is a , 
rebuttable one — ■ Sub-rule . (2) df .R. 34 
fe hot inconsistent with sub-section (1) . 

Cal 415 C (C N ,77) 

Settlement deed 

See Contract Act (1872), S. 16. ' . 

Specific Relief Act (I of 1877) 

' — — S. 24 — Suit for specific performance 
• — Plaintiff must show readiness to do his 
part of contract until end ot trial 

Orissa 161 A (C N 53) - 

• S. 27 — Contract of sale of joint 

family property by member having power 
of attorney in that behalf — Omission to 
mention name of a member in power of 
attorney — Specific performance of con- 
tract against that member, when can be 
granted Pat . 304 A (C N 50) 

S. 27(b) ■ — Defendant purchasing pro- 
perty after, contract of sale in favour of 
plaintiff— Burden is on defendant ,to prove 
■that he is a bona 'fide purchaser for value 
. without notice of earlier contract 

, Pat, 304 B (C N 50) 

Stamp Act (2 of 1899) 

•See under Stamp Duty. ■ . 

STAMP dutt; 

—Stamp Act (2 of 1899) 

' — — S: 49(d) — • Allowance for spoiled 
stamps — Section does not contemplate’ 
allowance where a composite instrument 
...embodying rights and liabilities . fails only' 
■in part and is good for the remaining part 
Mad 349 A (C N 102) (FB) . 

Sch. I, Art. 23 — Conveyance — . 

Mother by deed giving up her life interest, 
in property in favour , of her son and. 
grandson —'Mother to be pmd monthly 
amount to be charged on some other pro- 
perty ■ — Held, deed did not operate ..as- 
conveyance and hence not ■ chargeable 
under Article Mad 348 B (C N 101),. 
— — Sch. I, Art, 55 — Release — - Mother, 
by deed giving up her 'life interest in pro-;, 
perty in favour of her son and grandson.. 
— Mother to be paid certain amount 
monthly — Amount to be charged on some 
other property — Held, deed operated only 
as release and not as . conveyance — That 
release was for consideration did- , not 
make any difference . ■ . ,. 

Mad 348 A (C N lOlJ ; 
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Stamp Duty — Stamp Act (contd.) 

■ Sch. I, Art. 55 — Release — Charac- 

teristics'— No transfer of interest or right 
, to another, who had no pre-existing right 
— Release in favour of person having such 
right — His right or claim is enlarged oi; 
is made fuller in its content 

, Mad 348 C fC N. 1011 


States J^organization Act (37 of 1956) 

. — -S. 115(5) — Integration of services — «• 
Formation of new State of Madhya Pra- 
desh — Final gradation list, prepared by 
Central Government relates back to 1-11- 
1956 — Absorption of certain persons by 
State Government in 1959 and promotion 
of persons so absorbed in 1965 and 1966 — 
State Government had, under Arte 162 
and 246 (3) read with Entry 41 of List 2, 
full power to deal with its services 

Madh Pra 189 A (C N 35) 

Succession Act (39 of 1925) 


' ■ S . 2(bb): — District Judge — Meaning 
of — Additional District Judge has juris- 
diction to grant probate of Will under 
S. 264(1) See Succession Act (1925), 
S. 264(1) Assam 111 A (C N 25) 

— Ss.. 264(1), 2(bb) — ’District Judge” — 
Meaning of' — Additional District Judge 
has jurisdiction to grant probate of Will 
under S. 264(1) 

Assain 111 A (C N 25) 
— -S. .264(1) — Grant of probate or letters 
of administration' — Propounder must dis- 
peL all doubts regarding execution of WiU 
from mind of Court — Even if . execution 
of Will is proved Court can still refuse to 
grant probate or letters of -admini^ration 
w'hen reasonable doubt regarding genuine- 
ness of Will exists 

Assam 111 B. (C N 25) 
— S.' 381 — Suit for rent by holder of 
succession ceartificate — Not bad for non- 
joinder of other legal, heirs of deceased — • 
See Civil P, C. (1908), O. 1, R. 9 

Assam 102' A (C N54)‘ 

Suppression of Immorar Traffic in Women 
and Girls Act (104 of 1956), 

rS. 15 — Search’L-Noh-compliance with 


Section 15 is irregularity curable ' xmder 
S. 53,7. Criminal P. C. . 

SC 1396 D (C N 297) 

— S. 15(1) — Power to search — Power 


Is conferred by, statute and not _ derived 
from recording of reasons —7 Omission to 
record reason' before or after search — 
-Trial is not -vitiated unless it is shown, 
that prejudice is caused 

; SC 1396 A (C N 297) 

— 15(1) and (2) — Search. — Non- 
, coiripliance "with sub-sections ( 1 ) and ( 2 ) 
is . mere irregularity; — Trial not -vitiated- 
■unless prejudice is caused by non-com- 
pliance — AIR 1965 Andh Pra 176, Over- 
ruled SC 1396 B (C N 297) 


Tamil Nadir GeneraT Sales Tax Act (1 of 
1959) . 

See under Sales Tax. 

TENANCY LAWS - • 

A. P. (Telangana Area) Tenancy and 
.Agricultural Lands Act (21 of 1950) 

— — S. 47 — Before amendment by Third 
Amendment Act (12 ' of -1969) — Sale 
fn invitum (Revenue . Sale) is transfer 
within S. 47 — Prior sanction required 
only before confirmation of sale — After 
amendment, no sanction is necessary be- 
fore confirming sale 

Andh Pra 333 A (C N 54) (FB) 

—Bihar Land Reforms Act (30 of 1950) 

■■ — S . 7(1) — Homestead — Factory hav- 
ing for benefit of workers, staff quarters, 
dubs, kitchens etc. — Buildings would 
not fall within S. 7(1) — Definition of 
’factory’ in Factories Act cannot he any 
guide in determining meaning of ’factory^ 
in S. 7 — 1966 BLJR 142, Reversed 

SC 1539 (C N 326) 

* — B. 10(2) — Second proviso (as amend- 
ed by Bihar Act 4 of 1965) — Enactment 
of second proviso to S. 10 (2) . after Act 67 
of .1957 was •without jmrisdiction — Am- 
endment is ultra vires the Constitution—* 
AIR 1968 Pat 50, Reversed 

SC 1436 D (C N 306) 

P. Zamindari Abolition and Land Re- 
fonns Act (1 of 1951) 

s . 18(1) (a) — Land other than sir 

and grove — Proprietary right in respect 
of subject-matter of waqf-alal-aulad — 
One of mutwallis (who were also co- 
benefidaiies) cultivating. land personally 
— Right of bhumidhar does not accrue 
either in his favour or in favour of the 
other' co-mutwalli — ^Wakf — ^Incidents of — < 
Observation in 'AIR 1933 All 407, Over- 
ruled AU 50^ (C N 75) (FB) 


Tort 

^Joint tort-feasors — Suit against one 

compromised and decree passed — Other 
tort-feasors are . hot released — liability 
is joint and several. (C. R. No. 325 of 
1957, D/- .5-1^1960 (AU^abad), Reversed) 
SC 1468 C (C N 309) 

^Vicarious liability — Seizure of ciif 

wood under statutory po-w'ers — Seized 
wood entrusted to Supratdar ^ — Misap- 
propriation of, by Supratdar — State not 
liable , Madh Pra 179 B (C N 33) (FB) 

Trade and Merchandise Marks Act (43 of 
,1958) 

S, 92 Period of limitation prescrib- 
ed does not apply to Penal Code offences 
— See Penal Code (1860), S. 482 

Mys 218 (C N 56) 
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Transfer of Property Act (4 of 1882) 

*- — S, 8 *— Deed, construction of ■ — Held 
on construction that arrangement ^re- 
ferred to in document was for convenient 
management of property and distribution 
of plaintiff’s share of income 

Raj 190 E (C N 41) 
— S. 111(c) Lease by female owner 
for a term of years — Interest of lessor 
vesting in plaintiff absolutely under a com- 
promise decree on her death — Lease ter- 
minates on her death ‘ ' — Continuance 
of lessee is without authority unless there 
is attornment — Plaintiff entitled to 
maintain suit for eiectment 

Assam 102 E (C N 24). 

Univer^ty of Rajputana Act (1946) 

See imder Education. 

U. P. (Temporary) Control of Rent and 
Evichon Act, (3 of 1947) 

See under Houses and Rents. 

U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951) 

See imder Tenancy Laws, 

Si(ealth Tax Act (27 of 1957) 

— - — S. 2(e) — Assets — 'Agricultural land’ 
meaning of — Intention of owner of land 
not irrelevant but has bearing on its deter- 
mination — Land situated in heart of resi- 
dential area, not foxmd cultivated on date 
of valuation xmder S, 2(g) is not agri- 
cultural land and is an asset for assess- 
ment Pat 327 A (C N 59) 

— — S. 2(m) and (e) Net wealth.’ — Claim 
for exemption from assessment on ground 
that certain land being agricultural land 
was not an “asset” — Onus of proof is on 
claimant — Non-assessment in prewous 
years — No inference that land was ac- 
cepted as agricultural land 

Pat 327 B (C N 59) 

S. 13 — Instructions and directions of 

Board of Revenue control power of of- 
ficers in matters administrative but not 
quasi judicial — Proviso to S. 13 does not 
imply that Board may give directions to 


.Wealth Tax Act (contd.) 

Wealth Tax Officer dr commisaohK: In ex-; 
prcise of his quaa judicial function 

SC 1520 C (C N: 3i9) 
S. 25 ■ — Revisional pbwer of Cdiinms-; 
rioner Nature and extent of 

SC 1520 S (C N 31?) 
West Bengal Pi'emises Rent Control (Tem- 
porary Provirions) Act (17 of 1950) ' ; : ' 
See under Houses and Rents. . 

West Bengal Sales Tax Rules (1941) . ; 

See under Sales Tax; 

Words and Phrases , 

— ^"Criminal charge*? - Charge under 
Art. 311(2) proviso (a) ~ Artide 311(2) not 
applicable — See Constitution of Indian 
Art. 311(2) & Proriso (a) 

Cal' 384 A (C N 69) 

?'Iiicome*' Meaning of ~ See 

Panchayats — Madras Village Panchayats. 
Act (12 of 1950), S. 58 

. Mad 364 (C N 108) 
Workmen’s Compensation Act (8 of 1923) 
■ — S . 3 — Ariring out of and m the 
course of his employment — , Death . of 
workrhan — Onus is on daimant for com- 
pensation — Mode of proof 

Goa 127 B (C N 23) 
•— — S. 30 — ‘ Appeals — Powers of the 
High Comrt ■ — Findings of fact — Com- 
missioner is judge of facts — High -Court, 
when can interfere Goa 127 D (C N .23) 
— — S. 30 — "Substantial question of law 
is involved” — Omission to take plea in 
memo of appeal — Not serious, pro'oided 
appellant is able, to satisfy Court from 
facts found -that appeal . involves a sub- 
stantial question of law 

Goa 127 E (C N 23) 
— — S, 30(1), Proviso 3 ■ — Appeal by em- 
ployer .imder' CL (a) — Certificate of 
deposit of compensation not attached, to 
memor^dum op appeal nor filed tidthin 
the period of limitation —- Appeal is in- 
competent — Omission due to mirialie in 
Counsd’s office and hot due to negligence 
of party •— Delay can be condoned 

Goa 127 A (C N 23) 


SUBJECnmT[SE LIST OF CASES OVERRULED, REVERSED AND 

DISSENTED FROM, ETC. IN A. I. R. 1970 SEPTEMBER 

DISS.=Disscnted from £05 NOT F.ssNot followed im OVER.=OveTruIed 

REVERS.— Reversed En 


Bihnr TvCnor Mineral Concession Rules (1964) 
— ^R. 20 (2) — AIR 1968 Pat 50 — * Revere, 
AIR 1970 SC 1436 E (C N 306). 

C5\t 1 Procedure Code (5 of 1908) 

24 — (’64) C. B. No. S2o of 1957, D7- 
e.1-1960 (AH) — Revere. AIR 1970 SG 
1488 B (C N 809). 

— S. 89 — AIR 1940 Lah 894 — DIss. AIR 
1070 Andh Pra 807 (C N 49). 

— S. 47 — C66) SpL C. Appln. No. 871 of 
1965, D/- 10-9-1966 (Guj) — Revere. AIR 
1970 SC 147S C (C N 810), 


Civil P. C. (contd.) 

~ (’60) c. e. no. 325 of 

ioT 0~1“1060 (All) — Revers. AIR 
SC 1468 A (C N 309). 

Tr2' ^ Lah 894 — 

air 1970 Andh Pra 307 (C N 49). 

23, R. 3 — AIR 1928 Afi 494 — 
air 1970 Mys 209 (C N 54). 

TtO- 23, E. 3— AIR 1935 All 137 — 
air 1970 Mys 209 (C N 54). 

—O. ^ E. 3 — AIR 1940 Boip 60 •- 
air 1970 'Mys 209 ,{C N 54), ; 


1957,. 

1970 

Diss. 

Diss. 

Diss. 

Diss. 



Subfectwise last o! Cases Ovemiled Etc^ in Ai l. R. 1970 September .. B3 


CSvaP. C. (contd.) 

28, R. 8 — AIR 1952 Cal 78 — Diss. 
AIR’ 1970 Mys 209 (G N 54). , 

*—0. 28, R. 8 — AIR 1959 Ker 180 •— Diss. • 
AIR 1970 Mys 209 (C N 54). 

28, R. 8 — AIR 1950 Mad 728 ^ 
Diss. AIR 1970 Mys 209 (C N 54). 
i— O, 28, R. 5 — AIR 1968 Raj 63 — Diss. 
AIR 1970 Mys -209 (C N 54). 

41, R. 1 — AIR 1945 Mad 853 — 
Over, (in Order of Reference.); AIR 1970 
Mad 853 C (C N 104) (FB). 

• ’cim 

I— Punjab Police Rules 1934 
‘ — ^R. 18 — 1969 Ser LR 120 (Punj) — * Revers. 
AIR 1970 Punj 893 B (G N 62). . 

— R. 18.12 — C67) Second Appeal No. 1437 
of 1962, . D/.^ 20-4-1967 (Punj) — Revers. 
AIR 1970 Punj 415 B (G N 65) (FB). 


Constitution of India 

-—Art. 14 — AIR 1958 Ker 333 — Held 
not good law in view of AIR 1952 SG 75 
and AIR 1959 SG 149 as interpreted. AIR 
1970 Andb Pra 314 A (G N 51). 

—Art 16 — 1969 Ser LR 120 (Punj) 
Revers. AIR 1970 Punj 895 A (G N 62). . 

—Art 73 — Affi 1958 Ker 333 — Held 
not good law in view of AIR 1952 SG 75 
and AIR 1959 SG 149 as interpreted, AIR 
1970' Andh Pra 814 A (G N 51); , 

— Art 162 — AIR 1958 Ker 883 — Held 
not good law in view of AIR 1952 SG "75 
and AIR 1959 SG 149 as interpreted. AIR 
197Q Andh Pra 814 A (G N 51). 

—Art 226 — C69) G. W. P. No. 638 of 
1967, D/- 10-9-1969 (Raj) — Revers. AIR 
1970 Raj 200 B ,(G N 42), 

COURT FEES AND SUETS VALUATIONS 
— Corut-fees Act (7 of 1870) 

— S. 7 (iv) (a) (as amended in U. P.) — AIR 
1932 AU 485 (FB) — Over. AIR 1970 AU 
488 B (G N.74) (FB). 

Suits Valuation Act (7 of 1887) 

— S. 8 — AIR 1953 Bom 882 — Diss. AIR 
1970 Pat 317 (G N 54). 


CriihlnM Procedure Code (5- of 1898) 

— S. 165 — AIR 1968 All 338 — Diss. AIR 
1970 Bo]fi 824 G (C N 57). ^ 

— S. 869 — > AIR 1965 Assam 9 — Diss, AlR 
1970 Orissa 171 B (G .N 57). 

— S. 403 — feS) CrL Revn.- Applns. Nos. 
410 and 413 of 1964, D/- 8-6-1966 (AH) — 
Revers. AIR 1970' SC 1381 (C N 293). 

Factories Act (LxHi of 1948) 

w_S. 2 m — (1962) 2 Lab LJ 335 — Diss. 

AIR 1970 Mys 225 D (C N 58). 

<— S. 2 a) — .(1966) 2 Lab LJ 717 — Diss. 
AIR 1970 Mys 225 D ^ N 58). 

T-S. 103 — (1962) 2 Lab.LJ 835 — Diss. 
AIR 1970 Mys 225 D (C N 58). 

— S. 103 — (1966) 2 Lab LJ 717 Diss. 
AIR 1970 Mys 225 D (G N 58). 

(September} 1970 Indexes/S 


Forward Contracts (Regulation) Act (74 of 
1952) . 

— S, 22A ^ AIR 1968 AU 338 — Diss. AIR 
1970 Bom 324 B (G N 57),. 

Gift Tax Act (18 of 1958) 

— S. 5 (1) (xiv) — AIR 1965 Ker 294 
Revers. AIR 1970 SC 1535 (C N 824). 

HOUSES AND RENTS 
: — ^U. • P. (Temporary) Control of Rent tmS 
Eviction Act (3 of 1947) 

—S. 3 — AIR 1964 AU 148 -4 No longei- 
good law in view of AIR 1965 SC 1767 as 
interpreted, AIR 1970 AU 467 (G N 78) 
(FB). 

—S. 3 — AIR 1965 AU 465 (FB) — No 
longer good law in view of AIR 1965 SG 
1767 as interpreted, AIR 1970 AU 467 
(C N 73) (FB), 

— S. 3 — 1965 AU LJ 740 Over. AIR 
1970 AU 467 (C N 73) (FB). 

— S. 8 — 1965 AU LJ 961 — Over. AIR 
1970 AU 467 (G N 73) (FB). 

— S. 7F — AIR 1964 AU 148 — No longer 
good law in view of AIR 1965 SC 1767 as 
interpreted. AIR 1970 AU 467 (C N 78) (FB). 
— S, 7F — AIR 1965 AU 465 (FB) — No 
longer good law in view of AIR 1965 SG 
1767 as interpreted. AIR 1970 AU 467 
,(C N 73) (FB). 

— S. 7F. — 1965 AU LJ 740 — Over. AIR 
AIR 1970 AU 467 (C N 73) .(FB). 

— S. 7F — 1965 AU LJ 961 — Over, AIR 
1970 AU 467 (C N 73) (FB). 


Income Tax Act (11 of 1922) 

— S. 10 (2) (xi) — AIR 1967 Cal 530 — 
Revers. AIR 1970 SC 1531 (G N 323). 

Industrial Disputes Act (14 of 1947) 

— S. 2 G) — AIR 1960 SG 610 — Over. 

' AIR 1970 SC 1407 D (C N 300). 

— S. 10 (1) — AIR 1966 Punj 854 — Held 
Impliedly overruled by AIR 1970 SG 1205 
as interpreted, AIR 1970 Punj 412 A (G N 
64). ; 

— Sch. 8, Item 11 — AIR 1969 Orissa 252 
— Revers. AIR 1970 SC 1401 A (C N 
299). 

Limitadon Act (9 of 1908), 

— S, 12 (2) — AIR 1915 Mad 493 (2) — 
Over. AIR 1970 Mad 353 A (G N 104) 
(FB). 

— S.12 (2) — AIR 1967 Mad 122 — Over. 
AIR 1970 Mad 353 A (C N 104) (FB). ' 

— Alt 56 — (’65) F. As. Nos. 190 and 213 - 
of 1960, D/- 19-1-1965 (Pat) — Revers. AIR 
1970 SC 1433 (C N 305). 

—Art 115 — (’65) F. As. Nos, ISO'and 213 
of 1960, D/- 19-1-1965 (Pat) — Revers. AIR . 
1970 SC 1433 (C N 305). 

—Art 120 — (’65) F. As. Nos. 190 and 213 
of 1980, D/- 19-1-1965 (Pat) — Revere. AIR 
1970 SC 1433 (G N 805). 



Subjectwise List df Cases Overruled 


Motor Vehicles Act (4 of 1939) 

47 _ (‘68) C. W. P. No. 66 of 1968 
(Raj) — Revers. AIR 1970 Raj 200 G (O N 
42). ’ 

_S. 47 t3) — AIR 1989 Mad 458 Held 
not good law in view of AIR 1969 SC 1130 
as interpreted, AIR 1970 Mad 379 A (C N 
•113). 


Etc., in Au L R.'197P Septeinbet: • 

'-■'•■C SALES''TAX^y-''^';:.^;-:^\ 

— ^Kerala General Sales Tax Act (15 of 1963) ^ 
— S. 29 (3) and (4) — (1965) 16 STG • 659 , 
(Ker) — Over. AIR 1970 Ker 218 B (C:N . 

32) (FB). : . ■ V’ .r - y 


MUNICIPALinES 


—Hyderabad Municipal Corporation Act (3 
of 1956) 

— S. 252 — (’64) W. As. Nos. 116 of 1964 
and 4 of 1965 (Andh Pra). — Over; Affi 
1970 Andh Pra 332 (G N 53) (FB), 


~S. 252 — (1965) 2 Andh LT 445 — Over. 
AIR 1970 Andh Pra 332 B (G N 53) (FB). . 


Suppression of Immoral Traffic in Women . 

and Girls Act (104 of 1956) - r 

— S. 15 (1) (2) — AIR 1965 Andh Pra 176 . 
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Kith a foreword from 

Shs Hon*ble Mv, Snstice 3, C. SHAH, 

Judge, Supreme Court of Indiut ' 

A real Encyclopaedia and MAGNUM OPUS in the Law of Contraels, 

A Masterly, fine, standard and Monumental Commentary, The Author’s attrac- 
tive style. Lucid Exposition and thorou^y practical approach shall win the praise 
of every one, • . 

Biere is no branch of the law which has a more 
» pervasive influonca upon the affairs of indiviatmls than 
the Law of Contracts, In the Administration of Jnstico 
it has vast sjgmfieance. Any iestbook which attempts 
to state the principles with precision, and simnltano- 
EXTRACT ondy makes available to the professional lawyer the 

decisions of the Oonrts as expounding those principleSj 
FROM TBDE mnst be welcome. 

FOREWORD Mr. Bamacbandran baa attempted an ambitiona 

task, Boades attempting -an analysis of the diverse 
^ ' provisions of tho Act?with profuse citafion of anthorities, 

the anthor has made extenave quotations from loading 
judgments which may lighten the task of ^a busy lawyer 
in search of precedent to support bis argument. 
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1,000 pages (Royal Size) , (toiihfm postage} ^ 
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■■■X.EASTERN LAW’S SELECTED PUBLICATIONS^^ r,; 

■ . ' ^ Tli.e New ■Jurisprudence'':'; ■ ’ 

THE GKAIOIAE OF MODERN LAW, . 

By The Hon’ble Me. Justice P. B. MUKHARJi : , ■ 

Chief Jtistice, OalcitUa EUgh Court - ; 

The above Tagore Law Lectures on the New Jurisprudence surveys the whole'brancb of modem 
lav/ and legal development in India and abroad. It makes an entirely new' approach to the concept of 
Jurisprudence. According to the learned author’s view expressed in lectures "jurisprudenerr includes 
whatever law sees and does in any field of human society . . This book has discussed .such subjects 
as: (1). Legislative Jurisprudence, (2) Constitutional Jurisprudence, (3) Common Law Jurisprudence. 
(4) Equity Jurisprudence, (5) Company Jurisprudence, (6) Taxing Jurispriidence, (7) Inteniationi 
Jurisprudence, (S) Administrative luris-prudence, (9) Industrial Jurisprudence, (XO) Matrimonial Juris- 
prudence, (11) Economic Jurisprudence and (12) Justice in theory and practica. 

It presents for the first time the whole panorama of Law & Justice in theory and practice in 
modem age. It is indispen-sable to the lawyers, Judges, bar libraries, law libraries, etc, . , 


Edition 1970 


, Es. 35.00 


THE NEW FRONTIERS OF , 

CompsMj Law 

By 8. C. SEN ■ 

There has been fundamental changes in Company Jurisprudence during the recent years and 
many established concepts liave given way to newer ideas and developments. The English Company 
Law is no longer the only source for the Indian lawyers or Courts. The impact of modern Corporations 
in the United States, West Germany etc., and the new accounting methods in U. S. S* R. have set into 
morion far-rcaching changes in the conventional approach to Company jurisprudence, : , , 

In this book the author has dealt with the orthodox company law as also the modern develop- 
ments, To make more useful the Companies Act, 1956, has been included. 


Edition 1970 


Rs. 50.00 (Approx.) 


Homicide 

By S. K. GHOSH , . 

Every case of murder opens in one of the three folio-wing' ways: a confession by criminal, a 
.statement that some one has disappeared and the discovery of corpse. Thls.book is a comprehensivo 
book on the subject. It is designed for the iise of Police Officers and a useful guide to the Magistrates 
also. Amendments to the Code of Criminal Procedure and the I-ndian Penal Code have been incor- 
porated. Chapters on “Death due to rash or negligent driving’’ and “The Art of Interrogation” Iiavo 
been added. Case-law has been brought up to date. ■ • ‘ , 

The book will be a guide to Police Oificera, Magistrates and criminal pracUtiohers. Already tbs 
book is prescribed ns a text book in several Police Training Institutions in India. ■ , 


Second edition 1970 
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&, C. DDTT 


The Indian Contract- Act : 

This new edition is fully, revised, up to date and comprehensive within the prescribed compass, 
be a boon to all who are badly pressed for time and yet have to be familiar. with the last \vorld 


and will be a boon to all who are _ ^ . 

in Case-law on tlio subject. In short, this is an indispensable edition, incoroornting admirably a wealth 
of information presented in the editor’s inimitable, condensed and lucid style. 

Fourth edition 1969 • Rs. 55.00 
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INDUN ELECTRlCrry RULES, 1936 By N. BHARUCHA 
(Incorporating amendments made by the Indian Electricity (Ainendment) Rules, -ISSS) 

This bqoTi not only analyses the Bales, bringing out the legal requirements with case-law on relevant 
aspect, but gives the reader ■ copious information on the current Codes of Practice adopted in -India and 
D. K. on subjects covered by the Rules. Relevant Indian and' British Standards on various Rules are cit^. 

1966 648 pp. ' Rs. 40.00 

INDIAN ELECTRIGiry ACT, 1910, 'By N. BHARUCHA 

(Incorporating Aihendments made by Indian Electricity (Amendment) Act, 1959) 

Contains detailed section-wise commentary with comparative study of legislation in the 'D. K. with 

decisions of U. S. Supreme Court, also includes extracts from_ the relevant Standards and Codes of Practice 

by the Indian Standards Institution, the British Standards Institution, and from publications of the Institu- 
tion of Electrical Engineers, London. 

1967 Royal 568 pp. Rs. 40.00 

BOMBAy PUBLIC TRUSTS ACT, 1950, By K. N. SHAH • 

(Applicable to Maharashtra & Gujarat) 

This fourth edition of the hook, revised and enlarged and brought up-to-date, contains the above Aoti 
emended to date, together with Buies and Kotifications. 

1970 4th Edn. Royal Svo 800 pp, Rs. 38-00 

PUBLIC SERVICE LAW THROUGH THE CASES » by MADAN BHATIA 
This bock Is not meant to be a commentary on Service Law, and no commentary on the subject could 
ba vary helpful. Beal guidance can be derived from 4he_ study of application of Kttled principles of Law of 
Courts to difleront set of oircumstanoea. The boob will 'serve as a useful guide in this regard to members 
’ of the legal profession ns weU as public servants. 

1)969 Royal Svo 624 pp. Rs, 80.00 

CHEQUES IN LAW AND PRACTICE, By M. S. PARTHASARTHI 
The hook represents the legal principles and established hankmg pmctices governing cheque transac- 
tions in India, Numerous Indian and foreign decisions are cited. The book •will ba highly useful to 
bankers, lawyers and businessmen, and ns an informative text boot to students. 

1969 ■ Demy 8vo 435 pp. ' Rs. 25.00 

ADMINISTRATIVE LAW : by S, RAJAGOPALAN 
AdmlrdstratlveLaw has now coma to occupy a vital place in jurisprudence— an emergent reality In the 
legal Bystems of the countries wedded to the observance of the Rule of Law. Crammed with references and 
Information, each subjeot is dealt with in the light of its history and evolution in India and various foreign 
countries. 

1969 Demy Svo 402. pp. Rt. 25.00 

THE FRAMING OF INDIA’S CONSTITUTipN, Edited by B. SHTFA RAO (In 5 Vole.) 

In. these B volnmea Is unfolded the fascinating stoiy of the framing of India’s Constitution by the 
Constituent Assembly, through all the rapid changes that the country experienced at the end of 'World War 11. 

1988 Set « Rs. 300.00 De luxe Edn. Rs. 350.00 

MUSLIM LAW Bp F. D. Tynbli, 4th Edn. Bp MUHSEN TAYYIBjT 
Blnoa the last editions, about SO years ago, great changes have taken place — Political, Legal and Social, 
British India became independent and the onb-continent was partitioned into two countries — India and 
Pakistan. This new edition which oontaina changes since 30 years ago should supply a long-felt need not 
only by courts and legal praotltionera but also by rescarohera in Muslim Law. 

1GC8 4th Edn. Soya! Svo 1123 pp, Es. 50.00 
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PBINCIPIiEa OP HINDU LAW, by D. P. MuUa, ISth edn. 19 BB, reprinted 
BOL'UTIONS TO PROBLEMS IN LAW EXAMINATIONS, by Inamdar & 
Prahhu (in 2 vols.) 

BHINGNE;.S summary op SALMOND’S 3UBISPBUDENOB, 2na edn. 
by A.' K. Sarkar 

COMMON ■ LAW IN , INDIA, by M. ■ 0. Batalvad (Hamlyn Leotnres), 
2nd edn.. (Indian) 
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EASTERN LAW’S "latest & SELECTED PUBIJCATIONS;^ 

' ^ ■ By B. c. MiTBA ' ■ ■ " - '■ y'^;r 

The Author has dealt with this complicated and all Important Acts in his inimitable and usual ' 
precise) concise and lucid stylet maldng very liberal references to important Qise Law arid setting our 
relevant extracts from the reports of most recent judicial decisions. -.V- ’ 

It contents the Statements of Objects and Reasons of the Bill of this Act, the Sea Customs Act . 
and various relevant Acts, Rules and Orders. 

A handy book for busy businessman, Judges, Lawyers In everyday We. ; 

Edition 1970 Es. iZS.OO, ; , . 



^By N. C. L&HIRI 

In this book the Author has de^t with the most significant area of developnientoE special 
contracts viz., contracts of employment in respect of Government servants and employees of public 
sector undertaking and corporations. It contents (i) Government servant, - (ii). Public Corporations and - 
their Employees, (iU) Conditions of Service, (iv) Disciplinary Proceedings, (v) Powers of Removal, and 
Dismissal, (vi) Judicial Review, (vii) Quarf-Judicial, (viii) Natural Justice, (ix) The Ghost Land of 
Art. 311 ( 2 ), etc,, etc., with Appendix and Forms. 

It will be useful to the Government Departments, PubUc Corporations, Trade Unions, Lawyers 
and Research Scholars. ' ; 

Edition 1970 ’ Rs. 20.00, 



By C.R. DATTA 

. ‘ There has never been such a comprehensive book on Company meetings. It deals with the 
Board meeting, statutory meeting, annual general meeting, extra-ordinary general meeting, requisiRoned 
meeting, debenture-holders’ meetings, liquidators’ meetings, class meetings and Court meetings 
including meetings for sanction of scheme of arrangement under S. 391 of the Companies Act. 

An absolutely indispensable book for all Company Directors, Secretaries, Executives and 
Lawyers. 

Edition 1970 ’ 1 Es. 30.00. 



Dual Nationality and the Constitution 

By H. K. NASTER . . 

Published under tJie allspices of * . 

THE INSTITUTE OP CONSTITUTIONAL & PAELIAMENTAEY STUDIES 

The author tries to halter what she calls the the myth which has spread over for about two 
decades that for a citizen of India to have dual nationality is contrmy to, the Constitution , and to 
establish what seems to her to be the true position at law regarding dual’ nationality under ' the Consti- 
tution of India witli particular reference to the legal existence of duality of Indian and U. K. QUzenship 
and Nationality. 

Edition 1970 . Rs. 26 . 06 . 

The life Insnrance Corporation Act, 1956 

By A. K. BHATTACHARJEE f ' 

This excellent book covers all the developments in case and statute law Including the largest 
■iunendments covering the entire field of Life Insurance Law, ‘ The Insurance Act, 1938; ns it has been 
made applicable to the Life Insurance Act, 1950 has been recast and presented; os the same should be,' 
and as not done ever before. This, in a sense, has made the Life Insurance Corporation Act, along with . 
the modified Section? of the Insurance Act, a self contained statute on Life Insurance Law iri India. , 


Edition 1970 


Bs. 15.00. 


: EASTERN. LAW HOUSE PRIVATE. LT0« 

BOOkSBLLERS AND PUBUSHERS . 

S5, Gancsh Ohmiaai? Aseuue, 0:ALGUTTA«i8. 


[Now ready for despatch] [ June .1970 Edition] 



: By fit Si DESHPMfDEi b.'Ai( 

,1' Mtiocate, Sigh Ocnirt, Bombay. ■ 


Author of Commentaries on the Payment of Wages Act. 

This is the only up to date book on the subject covered by it, published so far. H 
oontains an exhaustive commentary on all aspects of the law relating to municipal elections in 
all the States in India, Oases decided by the various Hi^ Courts and the Supreme Court of 
India and reported up to March 1970 Have been incorporated in the book. The book is not a 
mere coUection of reported cases but aims at a careful analysia of the case law. Ihe author has 
not heatated to express his own views wherever necessary. 

A spedal feature of this book is the collection of the provisions of the various Municipal 
Acta relating to elections of councillora It also contains relevant extracts from the election 
rules framed under the various Acta. The relevant provisions of the Representation of the 
People Act, 1960, and the Registration of Electors Rules, 1960. relating to Parliamentary 
and State Legislatures which are' essential for . understanding the intricate subject of the 
preparation of the municipal electoral rolls are also included in this book. This important 
matter is especially very exhaustively treated in this book. Itis.an extremely laborioiis task to 
secure and eoUect an accurate and authoritative statement of Statute Law relating to Munid. 
polities for want of availability of authoritative. Government puhhcations of many of the States. 
■With infinite, perseverance and patience the aufiior has collected and collated the various enact- 
ments and stated the Statute Law as amended up to date. ' 

The main body of the book is divided into 11 chapters. The 22 appendices include the 
relevant proviaons of the Statute Law and fee rulea A glance at the following summary of 
contents is sufficient to convince any one about the usefulness and indispensabihty of the book 
to Munidpahties, legal practitioners, election tribunals and all those oonoemed with munidpal 
deotion matters. 

Chapter 1. Introductory. 

• 2. Election and Electoral right " ' ■ 

8, Preliminaries before holding an election, 

4. The elector and the electoral roll. 

/ '6. The candidate. 

B. Nomination of candidates. 

7. Prom nomination to. polL 

8. ' Counting of votes and declaration of results. 

9. (Election disputea 

10. Grounds for challenging eleotibna ' 

11. Writs in election mattera 

. The election rules under the Bombay Provincial Municipal Corporations Act, the Gujarat 
Mimidpahties Act and The Maharashtra Munidpahties Act are given in full. 

Price Rs. 35.00 

- Pkaso wriis to ; 

N. R. BH ALE RAO, 

' • Law Bnokeellcrs & PnbllBhsEe 

492, Sbanwar Peth, POONA 80, 
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■ -LEGAL COMMENTARIES 

'll Tha Law of Crtoes t 21st Ed. Pages 1638', Pnee Es... 35. 
\ A standard commentary on the Indian Penal Code. Recognised 
as an authority on the subject by the Supreme Court of India 
. and the various High Courts. , . . ; 

2| TSie Isidlani Peirn^ Cod© t 2MTi Ed\ Pages 600. Price Bs. 12. 
Abridged edition of the authors’ Law of Crimes. : 

pi Hie CiTEmmal Procediiff© Code 8 11th Ed. Pages 674, 

i . Price Es. 14. Companion volume to the authors’ Indian Penal Code. 

4. T&ae Law of Ewiderac© s 15th Ed. Pages 454. Price Es. 12 
Explains the provisions of the Indian Evidence Act, with 
important case law. 

6i Tlie Law of TorCcs (EESgllstB .^ .fedEaEs) s 19th Edn. 
Pages 602. Price Es. 12. A book of reference constantly in 
use by the Bench and the Bar, English and Indian case law 
^d statutory law are brought up-to-date. 


THE . KCMEAlf LAW r A fortnightly, law 

journal started in 1899 containing Reports of cases decided by the 
Hig h Court at Bombay and the Judgments of the Supreme Court of 
India in appeals from the High Court at Bombay, Notes on decisions 
of the Supreme Court in appeals from other High Courts and original 
Articles on legal topics, Reviews of recent English and Indian law 
books and GHeanings &om fore^ legal periodicals. 
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'- Mr. MEHTA’S Books^ are- must f©r-Evers?:.;LB.w.^Lifora^i>'' ; 
mENTIFIOAnON OF EAmWBlTma <& OBOSS-EXAMJEATION OF EXPEm : ' . 
5tli Edition (4970). . , . Rs. 82.60 

jCDENHEIOATlON OF THUMB IMPEESSioNS & CmoSS-ESAMINATIOH 

OF FINGER PRINT EXPERTS ' . V . ^ , .. . . ; . 

2nd Edition . , Prioo Bs. 40 . .. , . \ 

Booii ymr orders toith tha FubUshm ; - ■ '• , ■ , . . 

M/o. 1 ^. M. TRXPATHI, (P.) Lsd., Lat? BookBeUeps* ^ 

161i Samaldas Gandhi Marg, BOMBAY-2. / 

5Ti¥B¥i¥‘ToaDlEHT¥? phono s aeiisr 

Consult s 



MsMminer, Qiiestioned . Doctimnisl 
Assooicde Expert .‘--MADHU SUDAN MEHTA 
4091, Nai Sarafc (New Name : Amir Chand Marg), D E L H! - 6i 
Author of i EDENTmOATION OF. HANDWEITINQ & CROSS JSAMINATIOH OF ' 
EXPERTS. (On the approved list o! the High Oonrta oi AUfdmbadi 
Calcutta, Orissa & Patna). 4th Edition 

IDENTTBIOATION OF THUMB IMPRESSIONS & OROSS-EXAMINATIOK 
' OF FINGER PRINT EXPERTS. 2nd Edition (On the approved list oS tha 

High Oourta of Allahabad & Rajasthan). 


Various Courts throughout India send original papers 


to M, K. MEHTA & MAHEU SUDAH MEHTA for opinM^ 


TELEPHONE j 23113 TSLEGHAASS t “EXPERT, NAGPUR” , 

F®if Ekpqe’S OpiialsDini (fs j^'^dloKS®©- 
CONSULT: 



mflJNED IN ENGLAND F.&. F.Ee„ I3.A., EiL.D.. F.B1.3.S, ?L0NI30N1 . 

H/.MDVi'BITING, m^GEE-FElraS AND IDALLSSSiag EE1?EBT AND CBIMINplJOGISI?- 

Asst. Ssamincsr deputed to photograph documents when required. IN l^GENT 
MATTERS Ms. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-esaminatiba or notes 
for arguments with relevant estracts of authorities can be supplied. 



OFFERS', 

EXPERT TRAINING ^EXPERT SERVICES/',' ' 

Postal Courses’ in Identification o£ Expert Opinion and evidence on 

(1) Handwriting (2) Finger Prints (4) Handwriting , (2) Fingoi? Prints 

and (S) Fire firms (Foransio BalHsticB) and (S) Fire firms (Foronsio Ballistics) 

For prospectus please send Rs, 2/-. : Fees moderate— Inquiries Solicited. 

Miss P. K. SfiSfiSWfiTHI G. S. PEfiKfiSfi BfiO 

fisst. Director (fidmn.) ' : fisst, Director (Tech.) 
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QmUfij 


as a 


DOCUMEHT EX&miNEB 


lOS n BETTER Future, STATUS & SUCCESSFUL CAREER OP SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE ' 




SPECMLISra 


OF DOCUMENTS 

{ Established ; 1980) 

Bc-siarted after partition of the Country 
Frcspceius tor Posstage stamps of only elghty-flvo palse, 
QUESTIONED DOCUMENT EXAMINEB’S HOUSE, SEMLA-Si 


, J^f2 South Tukoganj, 
IN DO BE 
. '^^om I 5432 . 






Office : «=C-84, Shivad House, 
Prithviraa ^ad, J A I P U E-1 (Baj) 
?* Flionej- ,74636 

B.A, LL.B., F.E.M.S. (London), F.A.8.C. (U.8.A.) 

BSAS.5INER OF QUESTIONED DOCUMENTS, FINGER-PRINTS, 
HANDWRITING AND FIRE ARMS EXPERT, 
CONSULTANT TO THE GOVERNP^ENT OF RAJASTHAN. 

T15E '-©Mv¥ EXPEM 
: TISAMED'EK ENGLAND ^ AMEMCA 
^^onsult him on all problems regarding Questioned Doeunlents^ 
Cross-Examinations of the Doeument Experts and 
Firearms Experts undertaken, 

Term Eeasonable ' : : Correspondence Invited 


IFhonc 31861 

90 


Grams ‘Documents’ Indore- Cits?. 




Q ■ *uj w u b-^a iWg BiE,| E£i>B,| FtSililtS, (BOHDOHJ 

Additional Govt. .EEaminer of Questioned Documents to HIADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND FZRE»ARfi2S EXPERT 
fPoSEtdi Wm oa all nmtisra psrtolning to Htind-vriting, Finger-Piinfe, Inks, Papar, 
. . 08al fmpreB 3 lOE 0 , Piro-Ariaa etc. Oros-exatoination of expsrfs nnderfaken, 

OfQoa pboiographsE can be eant on request to take photographs in Court, 
Charges are reasonable. 

Office cS Besidensa s Branch Office i 

^il-Godown Road, 1968, Wright Town 

./ Naya Pura, INDORE, ^ JABALPUR Phone: S520 


mSFUTEP DOGUMEKTS M 
aONSULT -. PEMT GASE8, 

^ 0 , . Po • F T 1 Lj, B.AJ, LL.B. (Ikained in '} 

"r'l ‘ DOCUMENT EXAMINER 

Bornm Office i . Male Office! 

READYMONEY MANSION , “NEKIIMA" 

8rd floor, 43, Veer Nariman Road, - - Jathar Felh Road, AKOLA, (M. S.J 

Fosrt, BOMBAY-L Phone ! 252640 . Tcl, ! 838 
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Gr^s : "EXPERT JAIPUR” Telephone : 72135 

INTERNATIONALLY KNOWN EXPERT 
AGAIN AT YOUR SERVICE 







© 







K'3 


B. A. (Hons.). LL. B. (Delhi). M. I. A. I. (U. S. A.), F. R. M. S. (London) 

HANDWRITING & FINGERPRINT EXPERT 

Recantly Yisitad New Scotland Yard of London and various Foransio Soianoa 
Lahoratorias of 16 oounMas of Europa, Africa and Asia, i.e. England, Danmark, Norway, 
Sweden, Finland, Holland, Balgimn, Franca, West-Garmany, Switzerland, Italy, Graeoa, 
Nepal, TJ. A. B. Iran and Afghanistan, whera Kashyap had gone to attMid two 
International Conferanaes, advancad study and laotnra tonr. 

Chitaranjan Marg, C-Scheme, Jaipur-! . (Raj,), 




■ BLURSIE-B .P^SPMS ,BE IDEHTIFIED 

Refer your partially blurred, smudged, faint, over-inked, superimposed 
fingerprint cases for examination to 
Phone: 72X35 Qrams : ‘EXPERT’ JAIPUR 

■ THE BmECTOR 

INTERNATIONAL BLURRED FINGERPRINT BUREAU 

• Reports nsnally snhmitted within a week 

Chitaranjan Marg, C-Scheme, Jaipur-! (Raj,) 


Telephone ; 23097 


Foir Expert Opiimiois ^ Evadesace 

ON 

fcIainidwrBtiEB.g ^ Fmges* Frmts 


CONSULT : 



R.C.. M.I.A.S. (U.S.A.) . 



‘•MATRU KUTIR" DHANTOLI. . 

NAGPUR— 1. Bnquirm Solicited. 
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TJSLEPSONS No. Gm2 Tel. Add./' “ DOC3UMENTS, HAGPOR,” / 

;■ CONSULTi ‘Mc Eo 

mimimms esamims oe qubstioneid DoauMENra, madhsa ps&behS 

mNQEB-PEINT, EANDWEITINQ AND mEE-ABMB' EXPEST ■ , ’> 

^ , O/fscis tS SfisJ&jKfs ; 58, EEZOIjIBSSH, iillGPSS-ft ' ■ \ 

■'FKIVAXE PAE.TIBS In' CiTil andl ACODSED WESSONS in CEimlnsI Cases can conanit . 
bim on sU Qnesiions. ' . 

fig Office Bocanieat Piofogpspfier ea® 5s seaf os I'eqfKsst b fais pMo^apis , 


Suamss EoBgorfoa ' Blions i 71188; ■ 

Consult on aU disputed Documents \ 



EAND-WBirma and DOCOMEm EKPEBT • 

' (of 40 years standing) 

,8, III Main Road, Gandhi Nagar, Adyar, MADRAS-20. 

Hand-writing Expert evidence repieuiedt iitstmeiions for cross-examination 
• of any expert on Technieal Lines can ho had. 


CLASSIFIED ADVERTISEMENTS 


For problems in Hnnd-writing, Finger-Prints 
end disputed Fire-arms 

Oontaci i 

Sri A. B, NAEDA, m.&., 

Haqiqat Nagar, Cottage Hotel Building, 

SAHARANPUB or Near Jai Bdnd Cinema 
(U.P.) LUCKNOW 

Phono } 8741 Phono ; 29612 

between 7 to 9 A, M, 


Phono No, 5502 

Per Pingerprinto, Typo, or anything aioui 
n Otextesied Dooumcni . , , CONSULT 

H. h. : . 

EXArvHNEE OF QDESXIONED.BOOUCSKNTS, 
Si Sir Hukomchand Bhawan, Hasitt SosS 
( near Jonta Hotel) IHDOBE Cl^t Bi) , 

OonsMlfci hy GoxsU — Experioneo over 83' years. 



HAVE ¥OCR DISPUTED DOCUMENTS 

EXAMINED BY 

]Ti§ Ssiool of Docoment Investigation 

- HandvTritlng Ss FIngor Print Esparto 
' 10, HASTINGS EOAD, 

ALLAHABAD. 

Phone t 2970 


phone 23775 - ' ■ . . 

' For Disputed Documents : 

’:CoAs«Zf .* Nb Ae FHISKH 

B.A.,LIiP,t(TrainedHnLondcfii 
Near Farm Park, 
Ramdaspeth, NAGPUR I. 



A BOOK on 

HANDWBITINQ IDENTJFIOATION 

(92 figs.- lOb Case Laws, Questiona for 
Chief & Cross etc.,) 

Purashottam Hsthibhai Fatal, 
Kothii Cross Eoads, BABODA.l. 

Ed, 1970 Rs. loir, mite to author. 
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The lion’ble Mr. Justice 
. P. K. Goswarrii, 

Chief Xustice, . ' ' : 

Assam and Nagaland 
High Court. 
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The Hon’ble Mr. Justice 
B. C. Misra, Judge, 
Delhi High Court. 
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REVIEWS V 


(JRlMito LHW PRACTICE, BY RAM- 

CHANDRA YERMA, ClYID AND ASSIS- 

TANT SESSIONS JUDGE, FOREWORD 

By Mr; Mitlianlal, Retired Judge, High 

Court, Allahabad, Eastern Daw House 

Private Dtd., Calcutta, Page YIII and 

332, Price Rs. 15. 

Here is . a combined handbook on 
Criminal Law and procedure as well as 
matters relating to the appreciation of 
evidence in Criminal trials. For com. 
plaints under the Criminal Procedure 
Code under the different sections, they 
must emanate from the public servant 
concerned or his official superior, from 
the Court in some instances, from the 
Government or from the persons aggri- 
eved. Every offence is ordinarily tried or 
enquired into by a Court within the local 
limits of whose jurisdiction it was com- 
mitted. Under the Criminal Procedure 
Code, an investigation starts after the 
police officer receives information in 
regard to an offence, and it generally con- 
sists in proceeding to the spot of offence ; 
ascertainment of the facts and circum- 
stances of the case ; discovery and arrest 
of the suspected offender ; collection of 
evidence relating to the commission of 
the offence, which may include the exa- 
mination of various persons (including 
the. accused) and recording their state- 
ments if the officer thinks fit, and the 
search of places and seizure of relevant 
things to be produced at the trial j and 
the formation of the opinion as to whe- 
ther on the available material a case has 
been made out or not ; and finally, the 
report. 

2. Once before the Court, the rules of pro- 
cedure designed to ensure justice must be 
scrupulously followed. The main concern 
of the Court should be a fair trial. The 
tests to determine a fair trial are whether 
the accused knows what he is being tried 
for, whether the main facts sought to be 
established against him were explained to 
him fairly and clearly and whether he 
was given a full and fair chance to defend 
himself. For a trial to be valid, it should 
be tried before a Court of competent 
jurisdiction and should be conducted by a 
public prosecutor on behalf of the State 
in police cases. If in his absence the 
Judge himself performs the functions of a 
public prosecutor it is a negation of fair 
trial, as it may give rise to apprehensions 
in the mind of the accused. In criminal 
cases link evidence of various kinds is 
often necessary. Link evidence is evidence 
which establishes the link between diffe- 
rent pieces of evidende to show the conti- 


nuity of- circumstances. The Court Has to : 
see that the requisite link evidence has 
been produced for its examination. The. 
administration of Criminal Justice directly 
affects, the accused but indirectly the , 
whole society. It is therefore . necessary 
that the trial of Criminal' cases is con- 
ducted with the utmost' efficiency. ■ ^ 

3. In a civil suit there are always two 
parties before the Court and they have 
conflicting interests. There is no such 
conflict in- a Criminal case. The interest 
of the State lies in ascertaining the truth 
about the charge and not in securing 
conviction in every case. Prosecution 
evidence must rule out every reasonable 
doiibt. There are special cases in which 
corroboration is required and thus a mini- 
mum of evidence is requisite. In a Civil 
case, when both parlies lead evidence the 
importance of the question of burden of 
proof disappears ■ the party 'whose evi- 
dence is weak fails. If there is a substani 
tial preponderance of evidence on one 
side, though the case may be still in 
doubt, the Court decides in accordance 
with their relative weightage. In a 
'Criminal case the only thing that the 
accused person has to meet is the case of 
the prosecution and such addition to it as 
he’ may have voluntarily made by his own 
statement and that of the defence wit- 
nesses. 

5, In a Criminal trial, the accused being 
presumed to be innocent, the burden of 
proof is on the prosecution. Where the 
evidence is unworthy of belief or it is 
inconsistent with the innocence of the 
accused, heffs entitled to acquittal even if 
he has made no defence.. He cannot be 
made to offer any explanation if the cir-. 
cumstances merely throw suspicion on 
him. Because the benefit of doubt goes to 
accused, in a gr^at majority of cases the 
trial results in acquittal. The guilt must 
be proved to the hilt. Stronger proof is ' 
necessary , in a criminal trial than in a 
civil case. When arguments are over on . 
either side the judgment is deli'vered ; it 
contains the points for decision and the 
decision on them with reasons. After 
. stating the prosecution case, the defence 
version and the gist of the prosecution 
evidence the points which arise for 
decision are formulated. The evidence 
relevant to those points is analysed and 
discussed belore taking a decision on it. 

5. The opening chapters of thebook under 
review deal with the complicated ques- 
tions of jurisdiction, validity of Criminal 
proceedings and the duty of a committing 
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court in offences triable by a Court;o£- 
Session. Chapters IV and V give points 
of caution for trial courts and deal with' 
the topics of link evidence, legal evidence, 
judicial finding and qualitative judgment. 
Chapters VI to XXV, embody the classifi- 
cation of different kinds of evidence, 
their value and the manner of their ap- 
preciation. The evidence .which comes, 
in criminal cases has been divided into 
the categories- of oral evidence,, circum- 
stantial evidence, expert evidence, medical 
evidence and documentary evidence. 
Chapters XXVI to XXVIII deal with the 
points of defence for the accused. It 
will appear that, in some cases the opinion, 
of defence counsel in suggesting the' 
defence version in cross-examination 
was used as a circumstance against the 
validity of belated defence. In different 
Chapters the points for defence have been 
prominently brought out, either in a 
separate , column or in a separate note. 
For example. Note 41 of Chapter XXIV 
gives a -list of defences against the evi- 
dence of identification. Note 74 of Chapter 
XXVI gives a list of the points for argu- 
ment for defence counsel. Mr. Mithanlal 
observes in the foreword that Chapter 
XXVIll, relating to investigation and 
the irregularities committed showing the 
cause of investigations, fills a lacuna. 

6. It is well that each chapter is intro- 
duced by a useful synopsis, and there is 
a general index. The Appendices include 
brief notes on S. 162, Cr. P. C., on other 
salient provisions of the said Code, on 
Ss. 24, ■ 25 and 27 of the Evidence Act 
and other salient provisions. The burden' 
of proof falls on the prosecution 
but, as the author says, they often get 
little time to prepare a case, and for them 
this book should come in handy for 
reference to various practical problems. 
Written from the practical point of view 
of busy lawyers and Courts, ' rising mem- 
bers of the legal ' profession, intent on 
acquiring special skill in the conduct of 
criminal casesi should find their subject- 
matter conveniently arranged and all the 
material needed for a trial put forth 
properly. 

R.S.S. 


JUDICIAL CONTROL OF ADMINISTRA- 
TIVE ACTION IN INDIA AND PAKIS- 
TAN (A COMPARATIVE STUDY OF 
PRINCIPLES AND REMEDIES), By M. 
A. Fazal, M.A., LL.B. (Dac.) D. Phil. 
(Oxon.), Oxford University Press, Ox- 
ford House, Apollo Bunder, Bombay 1, 
BR Pp. XXXII and 345, Price 80 S.nat. 


There. have not been many publications 
in India on. the judicial control of admi- 
nistrative action and the development of 
administrative law. In 1903 Das publish- 
ed a.book entitled “The Law of Ultra Vires 
in India” ahd Ghose’s “Comparative Admi- 
nistrative Law” appeared in 1918. In 
1938 the Madras Law Journal Press, pub- 
lished another small book under the title 
“Administrative Law in Madras”. In the 
post-independence period Dr.. A. T. Mar- 
kose published his “Judicial Control of 
Administrative Action in India” in 1956, 
a comprehensive work- on the remedies 
based on case law. The book now under 
review studies the evolution of the prin- 
ciples of judicial control of administra- 
tive action and the remedies by which 
these principles are giyen effect to. It 
examines the decision's of the Courts in 
India and Pakistan against the back- 
ground of - English Law and American 
doctrines- and shows the subtle differences 
that have arisen between the various sys. 
terns. Based on a thesis submitted for the 
Degree of Doctor of Philosophy in the 
University of .Oxford, it is believed to be 
the first comparative analysis in the field. 

2. The Indian Constitution-makers envi- 
saged a welfare .State with wide extension 
of the administrative process. They drew 
up a list of “fundamental rights" and 
machinery for their enforcement. Article 
19 of the Constitution guarantees to every 
citizen the right, to practise any profes- 
sion, or to carry on any occupation, trade 
or business, 'subject to reasonable restric- 
tions’. This and other constitutional pro- 
visions are the sanction behind the 
operation of administrative adjudicatory 
authorities that have been set up under 
the dift'erent statutes. The Constitution- 
makers. also incorporated in the Consti- 
tution certain provisions which invested 
the Courts with broad powers of review. 
Article 226 empowers the High Courts to 
issue to any person or authority inclu- 
ding, in appropriate cases, any Govern- 
ment directions, orders or writs in the 
nature of Habeas Corpus, mandamus, 
prohibition, certiorari, or any of them. 
'Thus the Constitution sought to provide 
the safeguards against the extended 
powers of administration. The judicial 
review of administrative action has there- 
fore constitutional sanction beliind it. 

3. The distinction between judicial or 
quasi-judicial acts, on the one hand, and 
administrative acts, on the other, has, it is 
feared, turned the Indian law into a maze 
of uncertainties. The administrative pro- 
cess is the "complex of methods by which 
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administrative, agencies .carry out their, 
tasks, :o£ adjudicatioii, rule-making and 
related functions”. The emergence of this' 
process has been precipitated in India, by 
the rapid extension of Governmental acti- 
vities. It has been accepted as an inevi- ^ 
table consequence of national planning, 
and the welfare state, but the problem 
has been one of providing safeguards;' 
There have been demands for institu- 
tional safeguards against corruption and 
maladministration of Government depart- 
ments. A vigilance commission has al- 
ready been installed by the Central 
Government and there has been a propo- 
sal for the creation of an institution 
equivalent to the “Ombudsman”. 

5. As to the judicial revievv of administra- 
tive acts the Courts in India hold that it 
is not easy to find in the words of the 
statute the principle of audi alteram par- 
tem or the rule of natural justice. The 
rules of natural justice have to be impor- 
ted in a proceeding even when the statute 
is silent. The question whether the Indian 
Courts will adopt the policy of Pakistani 
Courts, viz., the abandonment of the dis- 
tinction between administrative and judi- 
cial proceedings for the purpose of 
judicial revievv and the application of the 
principle of audi alteram partem, remains 
to be seen. 

5. The author of the book under revievv 
deals with the growth of judicial control 
in terms of the jurisdictional principle in 
India and Pakistan, or the principle of 
ultra vires, and the scope of the revievv 
under the jurisdictional principle. There 
are chapters on “Review of Fact and 
Law” and “Natural Justice”, the latter 
under the sections of bias, and the right 
to a hearing. A separate chapter on 
“Remedies” deals with the subject under 
tlie heads of Actions for damages. Injunc- 
tions, Declarations, Prerogative Reme- 
dies and Relative Scope of the Remedies. 
A discussion of the ordinary law remedies 
precedes that of the prerogative ones in 
order to examine the extent of their appli- 
cation in administrative law and see how 
far they supplement the prerogative 
remedies. 

6. The author’s conclusions are given last. 
In India and Pakistan the legislature can 
offer guidance to the Courts in the area of 
judicial control of administrative actions 

, on tlie lines of the Administrative Proce- 
dure Act passed by the U. S. Congress in 
19'}6. At present administrative decisions, 
need not'be accompanied by reasons. The 
English Act (The Tribunals and Inquiries 


:Act, 1958) provides a legal right to a rea- ' 
soned decision, and the enactment of a 
similar provision in Jndia may be consi- 
dered. One of the problems of adminis- 
trative law is bias — of vitiating adjudica- 
tion proceedings by the performance of 
inconsistent functions, including prose- 
cuting, investigating, instituting procee- 
dings and negotiating settlements i many 
administrative agencies perform all these 
functions. The problem is to separate the 
functions on lines indicated by the. 
American Administrative Procedure Act. 
The audi alteram partem is the most im- 
portant principle ol natural justice, which 
should ensure fair hearing. Until the 
legislatures find it more practicable to; 
incorporate into the particular statutes 
the requirement of the right of hearing,, 
they should provide more definitely by a 
general statute for both the contents and 
scope of the rule. Among ' the remedies, 
there is an anomalous, requirement that a 
notice of two months is necessary for any 
suit against the Government or against 
any public officer acting in his official 
capacity and it is explained why it is 
desirable to dispense with this require- 
ment in general. Dealing -finally with the 
doctrine of sovereign immunity the author 
analyses the unsatisfactory, position of' 
the law as it obtains. ‘ 

7. 'A detailed bibliography and an exhaus- 
tive index add to the value of the work. 
There are also a list of abbreviations and 
tables of cases and statutes. 

8, The yoluine should be useful not only 

to practising .lawyers and (students in 
India and Pakistan but to all those who 
are interested in the problem of the lega- 
lity of admihistratiye action throughout, 
the world. R.S.S. 


THE BOMBAY TENANCY AND AQRIGUIi. 
TDRAL BANDS ACT (With Rules and 
Notifications) : By C. C, Anajwala, B. A. 
(Hons), LL.B„ Advocate, High Court, , 
Bombay, C. Jamnadas.& Co.. 156 C, . Prin- 
cess Street, Bombay.2pr 1297/167,. 
Relief Road, Ahraodabad, PP. XX & 220. 
Price Rs. 12.00. , 

Under the Bombay Tenancy and Agri- 
cultural Lands Act, occupancy rights, 
free of all encumbrances, arc conferred 
on. the tenant. Ejectments after, a certain 
date., are made' illegal. Transfers to-nion- 
agriculturists in , any. form are declared 
invalid, thus, eliminating' the. class of 
investors in land. While absentee land- 
lordism has been abolished, the interests 
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of.minors, widows, persons suEering from 
mental or physical disability, persons 
serving in the armed forces and certifi- 
cated landlords (with an annual income 
of Rs. 1,500 or less) are not ignored. Even., 
where the landlord resumes land for per- 
sonal cultivation or for any agricultural 
purpose, care is taken to provide that 
the tenant, after termination of tenancyi 
is left with at least half the area of land 
leased to . him, arid , in the event of the 
landlord failing to use the resumed land 
for the specified purpose 'within one year, 
he is required , to restore . possession to 
the tenant. 

2. The book now being reviewed contains 
the full text of the Bombay. Tenancy and 
Agricultural Lands Act, 1948, as in vogue 
in the Bombay areas of Maharashtra and 
Gujarat, shown separately for each area 
as a matter of convenience. It provides 
a commentary on’ tire , various provisions 
of the Act, as supported by the latest case 
law on the subject. The Tenancy Rules, 
notifications under S. 43A (3), table of 
cases and general index are also included. 
The chapters in the book cover, inter alia, 
general provisions regarding tenancies; 
special rights and privileges of tenants 
and provisions for distribution of land 
for personal cultivation; special provi- 
sions for termination of tenancy by land- 
lords'who are or have been serving mem- 
bers of the armed forces and for the pur- 
chase of their lands bythe tenants, special 
provision, for lands held on lease ' by 
industrial or commercial undertakings 
and by, certain persons for the cultivation 
of sugarcane and. other notified agricul- 
tural produce; special provisions in res- 
pect of areas within the limits of a muni- 
cipality or a cantonment; management 
of estates held by landholders; and res- 
trictions on transfers of agriculturaldands, 
management of uncultivated lands and 
acquisition of estates and lands. The 
construction of a water course through 
the land of another, oEences and penalties, 
and the procedure and jurisdiction of 
Tribunal. ' Mamlatdar and Collector; and 
appeals and revision are dealt with in the 
other Chapters. 

3. The author has pointed out the lacunae 
in the law and its implementation and 
made suggestions for meeting them. The 
provision regarding surrenders in S. 15 
appear to be inadequate. The landlords 
should be discouraged 'from exercising 
pressure upon the tenants to give up their 
lands; they should not get additional bene- 
fit from such surrenders besides what 
they would get had they.|duly applied for . 


resumption, i. e. half the land, and not 
the entire land. The Act does not confer 
any rights on the sub-tenant other than 
that of a permanent tenant, and an amend- 
ment on the lines of the Bombay Rents, 
Hotel and Lodging House Rates Control 
- (Amendment) Act, 1959 appears to be neces- 
sary. Further the tenant'srighttojpur chase 
becomes ineEective if he fails to. appear 
before the Tribunal, appears but makes 
a statement that he is not willing to pur- 
chase, or defaults in the payment of the 
purchase price. No administrative action 
is being taken to keep a scrutiny over 
the payrrient of the purchase price; no 
warnings to the tenants, who are mostly 
illiterate, or demand notices are being 
issued. Action under .the provision which 
provides for recovery of unpaid amount 
as arrears of land revenue, is being taken 
only in cases where the landlord applies, 
which he rarely does. 

$, The landlord is required to issue re- 
ceipts for the rent paid to him by the 
tenant. However no such receipts are 
being passed in many cases. There is also 
no specific provision for remitting rent 
by money order ;or its deposit in court. 
The existing provisions regarding pay- 
ment of rent may be • suitably amended 
.with a view to safeguarding the interests 
-of the tenant. The law suEers from vague- 
ness both in regard to the fixation of the 
maximum rent and the fixation of pur- 
chase price, The maximum rent would 
need further review and careful scrutiny 
to ensure that the rent together with the 
other dues does not exceed 1/6 of the 
produce. As regards purchase price, the 
present Act leaves in the hands of the 
Agricultural Lands Tribunal a wide dis- 
cretion and in many cases the purchase 
price has been fixed arbitrarily. Perhaps, 
says the author, a reasonable solution 
could be found with due regard to the 
provisions of the Constitution, and the 
element of arbitrary exercise of the Tri- 
bunal’s discretion eliminated. Although 
transfers of land to non-agriculturists is 
barred, an exception is made in favour 
of co-operative societies in securing the 
loans advanced by them. With the com- 
mercial banks after nationalisation being 
called upon to bear a mucli bigger share 
than before of the burden of agricultural 
credit, it seems expedient to place the 
commercial banks on:a par with the co- . 
operative banks. Finally,, the implemen- 
tation of the Act has been “very slow 
and unsatisfactory”. The position is rather 
disturbing and the object of the land 
reforms may be defeated if remedial 
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action is not: taken promptly. It seems,, 
that the law should he suitably am ended , 
to provide for conferment of occupancy 
rights oh the tenants compulsorily in all 
cases and purchase price , recovered as 
land revenue. The inducement , offered to 
the landlord for resurhption of land either 
on his own application or by reason of 
voluntary' surrender on the tenant’s part 
should be withdrawn. 

5, This is a complex piece of legislation 
which the author has tried to make as 
simple and intelligible as he can. It 
should be quite useful to students of law, 
practising lawyers, legislators and laymen 
as. well as Government officials. B.S.S. 


A MODERN ¥IEW OF THE CRIMINAL 
LAW : By S. W. Stewart LL. B, (Lend), 
Lecturer in Law, University of Wales, 
Pargamon Press Ltd. Headington Hill . 
, Hall, Oxford, Pp. XXIII and 262. Price 
25,S. net. 

Comparative criminal law is a grow- 
ing field for study and criminologists have 
been paying more and more attention to 
legal principles and characteristics. The 
ideal characteristics they desire in any 
system of criminal law are “specificity” 
(each offence should be strictly defined 
and where behaviour does not strictly fit 
the definition there can be no offence), 
“Uniformity” (criminal justice must be 
uniformly administered without regard to 
a person's social status) and ‘penal sanc- 
tion’ (punishment behind every offence 
to be administered impartially). The con- 
formity of English criminal law with 
these characteristics has been discussed 
and illustrated by interesting cases in the 
publication under review. The author ex-' 
plains and discusses the nature of crimi. 
nal law, 'classifies the leading crimes in 
English law and shows the application of 
the criminal law both in private and 
public life. He examines the aims of cri- 
minal law and gives a broader meaning 
to the word ‘punishment’ which may also 
include ‘treatment*. The varying opinions 
on the purposes of criminal law are, out- 
lined by the author, who focusses atten- 
tion on whether it is intended to punish 
the delinquent to reform him, to deter 
others or to satisfy the demand for retri- 
bution by the injured person and the 
public. He has covered recent provisions 
for the payment of compensation to vic- 
tims of crimes of violence, and shows 
that the defences available to the accused 
person have increased mainly through 


the medium of diminished responsibility. 
He investigates the principles of criminal 
law and the reasons for the development ' 
of the present law, with comments on 
.present and , prospective changes. . These . 
changes have been illustrated by an exa- 
mination of offences affecting botli.indi.' 
vidual .and public 'rights, making . it ,a 
comprehensive survey of modern .crimi- = 
nalTaw.' 

2. The book is divided into four different;, 
parts. In dealing with the general princi- 
pies in Part I the author shows how the 
'.present state has been achieved and what , 
provisions new and prospective, might do 
in the future. This part includes the aims , 
and classification of criminal law, analyses 
of crimes, strict and vicarious liability, 
liability according to tire status, includ- . 
ing infants, married women, corporations, 
and trade unions, and also degrees of par- 
ticipation in criminal offences and their 

modification. The author has embodied 
recent enactments such as the Criminal 
Law Act, 1967 and the latest Criminal 
Justice Act, so that all references to felony 
and misdemeanour have been replaced 
with more recent terminology such as . 
“arrestable offence” and other phrases ap- 
propriate to the changes effected.. This 
part also deals with speciaL defences to 
criminal liability including insanity and 
diminished responsibility. “There are also . 
chapters on the English Criminal , Law . 
Courts with th’e reforms recently intro- 
duced, and the effect of capital punish- 
ment on the criminal law of England; 

3. The second part is concerned with the 
protection of individual interests and 
covers such crimes as murder and man- 
slaughter, assault, stealing, . frauds and 
allied-offences. The subject of stealing is 
dealt with . , under, the heads of simple 
stealing, stealing by trick, stealing by 
mistake, stealing by finding, things 
capable- of being stolen, and the Theft . 
Bill. The provisions of the . Theft 
Act, 1968 do riot depart very much 
from those. of the draft Uieft Bill which 
was subrriitted with the report . of the Cri- 
minal Law Revision Committee, but in . 
order that the true position after ,1st, 
January 1969. can, be ascertained, an Ap- 
pendix has been added which details those 

■sections of the Theft Act which have been 
discussed. The dmft Theft Bill provides 
new definitions of stealing, criminal de- - 
ception and handling stolen goods? .arid a 
reconsideration of robbery, blackmiiil and , 
breaking offences, as designed to keep 
away the difficult anomalies which exist 
in this branch of criminal law. 
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4. Partin deals with the protection of 
community interests and industrial of- 
fences. The author shows there is an in- 
creasing amount of statute law' which 
enforces penalties for failure to observe 
minimum standards for safety and welfare 
of staff at work and for the protection of 
the public. Another important section of 
law relates to road traffic.. Whether road 
traffic offences should be classified as cri- 
minal is discussed by the author, who 
examines the more important offences 
provided by the Road Traffic Acts and the 
Road Safety i^ct 1967. These offences 
include many which have been' or will be, 
the subject of reforms. 

5. In Part IV.the author sums up what has 
gone before by referring to what he consi- 
ders, the most controversial parts of Eng- 
lish Criminal Law., Some aspects of the 
law still ; require modification while, in 
cases where it has been reformed, it has 
not either completely achieved its purpose 
or has left unintentional anomalies. The 
author concludes that, whatever reform 
becomes effective, the purpose of criminal 
law will always be a demand for obe- 
dience to a pattern of behaviour laid 
dowh by the authority of the State, al- 
though the sanction'to enforce compliance 
will move away from punishment to 
reformation of the offender and the pay- 

■ ment of restitution to victims of any 
crimes which cause loss or injury. Recent 
experience has shown that the overlapping 
of criminal offences and moral wrongs can 
be extended or contracted as the legis- 
lature thinks fit, but such alteration leave 
anomalies not obviously contemplated by 
the drafters of the relevant statutes. It is 
. more sensible, says the author;, to classify 
criminal offences according to the severity 
of the sanction behind them rather than 
to rely upon a categorisation of offences 
.resulting from historical development and 
taking no account of seriousness. Within 
the degrees of participation in crime, the 
author would seem to. think that the type 
‘inchoate’ or ‘incomplete’ as applied to 
any offence serves to signify a small divi- 
sion of offences like attempts, incitement 
and conspiracy ; they may be complete 
offences in themselves .as far as liability 
is concerned, but they have their own 
characteristics in not having achieved the 
result which influenced the offenders to 
act as they did. With regard to the 
defences of insanity, diminished respony- 
bility, and drunkenness the controversy 
that exists relating to the distinction bet- 
ween legal and, medical insanity may 
continue to remain with us. A considera- 


tion of liability incurred vicariously 
might lead to the conclusion that it is an 
area of inimical responsibility which 
could very well be examined and re- 
formed. This principle leads to the lia- 
bility of incorporated bodies, but it is a 
pity that, the lack of case decision has left 
unestablished to what extent an incorpo- 
rated body can be liable for criminal, 
offence. It seems that, apart from the 
modification of existing criminal offences, 
a great part of future legislation will be 
concerned with- creating offences which 
may be necessary for protecting commu- 
nity interests. At the same time it is sug- 
gested that we must consider how far 
such protection of community interests 
might be allowed without undue en- 
croachment on the individual rights of a 
citizen. 

6. The bookihasbeen written with a life- 
time of knowledge and experience behind 
it. The author was a detective inspector 
in the Cardiff City Police force and espe- 
cially in the Western Criminal Record 
office. Parts of the book have been used 
in lectures given by him at the Univer- 
sity of Wales, where he is a lecturer. The 
book should therefore be of considerable 
interest to the public as weU as to the 
law student and lawyer. ' R.S.S. 


THE MODERN LAW OF TRUSTS. 
By David B: Parker, LL.B., Bar-at-Law 
and Anthony R. Mellows, LL.M., Ph. D , 
Solicitor of the Supreme Court, Law 
Lecturers at King’s College, University 
of London. Sweet and Maxwell Ltd., 
11 New Fetter Lane, London. (In 
India: N. M. Tripathi Private Ltd., 
Bombay). 19G6. pp. XXV and 368. 
Price Rs. 73-50. 

The word "trust" refers fo the duty or 
aggregate acounnilation of obligations that rests 
upon a person described as a ‘‘trustee" in rela- 
tion to property held by him, or under his 
control. That property he will be compelled by 
a Court to administer in the manner lawfully 
prescribed by the trust instrument, or in ac- 
cordance with equitable principles. As a 
consequence the benefits and advantages ac- 
crue, not to the trustee, but to the bene- 
ficiarios; or, in their absence, for some purpose 
which the law will recognise and enforce. A 
trustee may be a beneficiary, in which case ad- 
vantages will accrue to the extent of his 
beneficial interest. 

2. The subject-matter of a trust may be real 
or personal property; it may be not only of a 
legal estate but also of an equitable interest 
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in propecfcy. ' .Among; the principal objeofa of- 
the Irust ara to enable the property, parti- 
pnlarly land, to bo held for persona who can. 
not themselves hold if, to enable a man to 
make provision for dependants, privately; to 
tie up.property so that it cm benefit persons 
in succession; to protect family property from 
wastrels: to malre a gift in future; to make 
provision for causes or non-personal objects; 
to enable two or more persona to own land; 
to provide pensions for retired employees or 
dependants and to minimise the incidence of 
. income-tax and estate duty. The rules which 
govern a trust are supposed to be more or 
less the same whatever the purpose for which 
it is employed, and the present publication 
tries to explain those rules. 

3. The book under review places emphasis on 
the modern law, the history and development 
of which is adequately traced. The modern 
statutes and cases are fully dealt with, the 
incidence of taxation being kept to the fore. 
The law is generally stated ns at Ist January 
1966, but, wherever possible, some of the 
cases decided since that date have been in- 
eluded in footnotes. Attention has been 
directed in particular to a decision of the 
Court of Appeal which appears to have re- 
versed the previous law on the meaning of 
S. 56 of the Law of Property Act, 1925. After 
considering the classification of trusts, the 
authors examine in detail, in eight chapters, 
the various trusts in use today. Trustees and 
administration of trusts ate next dealt with, 
in five chapters. The important topics of 
investment, i apportionment, infant bene- 
ficiaries, and the position of beneficiaries gene, 
rally, are next dealt with, each in a separate 
chapter, while the work concludes with. chap- 
ters on variation of trusts, and breach of 
trust. There are a table of cases, a table of 
statutes, and a useful index, 

5. This text-book has been specifically de. 
signed and written to present a concise and 
comprehensive account of- the law, every 
topic in it has been clearly presented to the 
student, and it should stimulate his interest 
in the principles and concepts of the law and 
its details. R.S.S. 


LAW REL ATIMG TO BUILDING AND 
ENGINEERING CONTRACTS IN 
INDIA (including the Duties and Func* 
tions of Architects, Engineers and Sur- 
veyors). By G. T. Gajria, .B;A., LL.B., 
Advocate, 'Supreme Court of India. 

. N. M. Tripathi Private Ltd., Bombay 2, 
1st Edition, 1967, pp. xcvii & 839, .Price 
Rs. SO. . 


. With the growth of the building and con- 
struction industry in India, the scope of dis. 
putes relating to the rights and obligations, 
of : the persons concerned with it, and the 
meaning and interpretations of the various . 
clauses, of the contracts entered into by the 
parties ’have also increased in importance. 
Most of these contracts contain an arbitration 
olauso for the settlernent of the disputes aris- 
ing from them and the number of arbitration ; 
cases has, therefore, greatly increased,, and . 
called for a publication dealing with the. legal 
aspect, relating to the rights and obligations, of 
the various persona connected with the in. , 
dnstry. The present volume incorporates- the 
Indian Law on the various topics and baa 
made use, where the general principles are 
concerned, of well-known English authors like 
Hudson, Emden & Watson, Keating and 
Oreeswell. Although the principles of law on 
contracts and arbitration have been based 
upon English jurisprudence, these English 
writers do not deal with their application in 
the light of the Indian statutory provisions. . 

2, According to the Indian Contract Act, only 
those agreements are contracts which are en- 
forceable as such, having been made by free 
consent of the parties, by persons competent 
to contrast, for lawful consideration and law- 
ful object which are not expressly declared to 
be void by any statute, and a building- con- 
tract is defined as “contract containing an 
exact and minute description of ' the terms, 
account, or -remuneration of particulars for the 
construction of a building.” A “contractor” is 
generally a person who in the pursuit of an 
independent business, undertakes to do specific 
jobs of work for other persons, witbdut sub. 
mitting himself . to their oontrol with respect 
to the details of the work, and a building con.' : 
tractor . is obviously a builder who works by 
contract. The breach of a contract is the 
-failure or refusal to perform it, and any 
breach by one party gives the other party an- ■ 
immediate cause of action and a right to 
damages for loss flowing from the breach. The 
“Arbitrator” is the person to whoso attention 
the matters in dispute are submitted — a 'judge 
of the parties’ own choosing,, whose functions 
are judicial, to - dispense equal justice to all 
the parties and to decide the law and facts in- _ 
velvod in the matters submitted for arbitra- 
tion. In the book under review, a whole 
chapter deals separately with arbitration under • 
over 150 sub-hoads in the synopsis. Building , 
and engineering contracts usually include an 
arbitration clause, a speedy remedy for sottl. - 
ing disputes involving technical points. The 
proceedings are private, the atmosphere less 
formal than the Courts, and the - arbitrator’s 
award relatively final in view of the narrow 
Boopo for appeal. . - - ■ . 
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3. The present volume has twenty chapters, 
each preceded by a very detailed synopsis, 
which is o£ great help. The chapters include 
those on the duties of architects, engineers, 
and builders, the performance of contracts, 
price and payment, defective work and its 
consequences, breach of contracts, damages, 
forfeiture and determination, materials, plant 
and machinery, and assignment. The volume 
contains a useful table of. cases and index. 

5. From 1952 to 1964 the author was Stan.- 
ding Counsel in the Central Piddic Works 
Department, Government of India and, as 
such, he had to deal with important arbitra- 
tion cases involving both technical and legal 
points relating to building and engineering 
contracts. One of the standard books on the 
subject, the present work should explain to 
the builder, architect, surveyor, engineer and 
contractor their rights and obligitions in 
respect of a particular building work as laid 
down by law and the meanings and interpre. 
tations of the terms used in the contract. It 
should cater to- the needs of the lawyers as 
well as of engineers and contractors and others 
connected with the industry. R.S.S. 


LAW ON DEFALCATION, FORGERY 
AND FALSIFICATION OF AC- 
COUNTS, By Radhashyam Maitin, 
B. L., Advocate, Gaya, Bairatnhrishna. 
and Bros., Murarpur, Gaya, 1968, Pp. 
xxxxviii (sic) and 336, Price, Rs. 15. 

For a variety of reasons cases of criminal 
breach of trust, criminal misappropriation, 
forgery, and falsification of accounts, which 
are more or less interlinked with one another, 
have been increasing, and the need was being 
felt for a special study of this branch of law. 
Broadly speaking, the offence of criminal 
breach of trust eonsirts in the fraudulent ap- 
propriation of another’s property by a person 
to whom it is entrusted' or to- whose hands it 
has lawfully come. It is akin to cheating, 
theft, and criminal misappropriation, although 
differing from it in important respects. 
Ss. 405 to 409 of the Indian Penal Code, deal 
with this offence, it being defined in the first 
section and Ss. 406 and 409 providing details 
of punishment for it. Offences committed by 
different persons such as Carriers, warehouse- 
keepers, clerks, servants, agents, public ser. 
vants and bankers fall under the purview of 
Ss. 407 to 409, while S. 406 embraces all 
other cases. One falsehood leads to another ; 
one crime leads to another. Criminal breach 
of trust leads to forgery, and forgery to falsi, 
fication of accounts. Sections 463 and 465 of 
the Indian Penal Code, deal with forgery, and 
S. 477-A with falsification of accounts. Accor- 


ding to S. 463, "whoever makes any falsa 
document or part of a document, with intent 
to cause damage or injury, to the public or 
any -person, or to support any claim or title 
or to -cause any person to part with property, 
or to enter into any express or implied con. 
tract, or with intent to commit fraud, or that 
fraud may be committed, commits forgery”. 
The next section defines the. making of. a false 
document and S. 465 lays down that "who- 
ever commits forgery shall be punished with 
imprisonment of either description for a term 
which may extend to two years, dr with fine, 
or both”. The one ingredient common to 
Ss. 463 and 464 is fraud. Falsification of 
Accounts is, therefore, an important link in 
the defalcation of money. Persona who are in 
charge of books of account sometimes falsify 
or mutilate them with intent to defraud. 

2. The publication under review attempts to 
explain precisely and clearly the essential 
principles of the law on the subject. The law 
contained in the statutory provisions has been 
presented with the aid of up-to-date decided 
cases, all the cases under each head being 
grouped together to enable the busy lawyer to 
find what he wants at a glance ; as far as 
possible, the exposition of the law has been 
presented in the words of the judges them- 
selves. There are on the whole nineteen chap- 
ters in the volume, and chapter titles like 
Presumption and Inferences, Onus and Proof, 
Charges, Trial and Misjoinder of Charges, 
Investigation, and Modus Operandi of Crime 
are only illustrative. Included in the book 
are model charges, a table of cases and a 
subject-index, while the Appendices include 
extracts from the Indian Post Office Act, the 
Bihar Public Works Department Code, the 
Bihar Financial Rul.es, the Bihar Treasury 
Code, and the Bihar Municipal Accounts 
Rules, 1928. 

3. The book has been written from the prac- 
tical point of view and the practising lawyer 
should find useful guidance in the several 
difficulties which invariably arise in the hand, 
ling of such cases. Most of the available mate- 
rial has been marshalled in order to make the 
law intelligible not only to the professional 
lawyer but also to the lay public. 

5. Apart from the printer’s devil, who has 
been very busy at work, the get-up and lang- 
uage of the book could do, it would seem 
with quits some improvement. E.S.S. 


THE REPUBLIC OF INDIA (The De- 
velopment of its Laws and Constitu- 
tion). By Alan Gledhill, M. A. (Cantab.), 
LL.D (London), I.C S. (Retd.), formerly 
one of the Judges of the High Court at 
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Rangoon, , Stevens and Sons j 11 Fetter 
Lane.., London, 2nd Edition, 1964., 
' . pp. XI and 399. Price, Round £3-10 S net;, 

, Paperback £1-15 S net, or Rs. 31-50. ■ 
The,B|itiah Ooramo’nwealth: Series, o£ which ' 
ihe present publication, is No. 6, consisted in - 
.1964 o£ eleven published volumes, giving a 
, oomptehensive and practical treatment o£.the. 

constitutional and legal histories. o£ a large 
, area of the world. The present is the second 
edition of. Prof. ‘Gledhill’s volume on India. 
It'attempts, to explain, for the benefit of the 
general reader, the new Constitution of the 
Eepublio of India and the body of law in force 
in this country. As the greater part of the first 
edition was written before the inauguration of 
the Republic, and many amendments were 
made after inauguration and there was a large 
and important body of case law, a second edi- 
tion was found necessary. The Second Part of 
the first edition no longer gives a fair account 
of the Indian Statute' Book, the Parliament 
having passed over 500 Acts between 1950 
and 1956. 

2. The author traces the evolution of the pro- 
. sent Constitution of India from the time of the 

East India Company, explaining the present 
, constitutional position and summarixing case 
law over the past thirty years. The develop- 
ment of the Indian Statute Book and the judi- 
cial system are examined from the same point. 
Since 1950, when the Constitution came into 
force, there have been sixteen Acts specifically 
described as constitutional amendments and 
several other legislative enactments affecting 
constitutional law. The present legislative pro. 
gramme receives particular attention. The 
substantive law is fully described, and, in 
addition to a detailed consideration of the 
, civil and criminal law, there is also a full 
analysis of the personal la^Y of the Hindus 
and Muslims. 

3. Apart from the introductory chapter, the 
hook has two Parts. The first one, on the Con. 
stitution, includes chapters on the develop- 
ment of Government, legislatures and the 
administrative system in the British period, 
the nature of tlio Indian Constitution, the dis- 
tribution of legislative and executive powers, 
the Union.executive, Parliament, the constitu- 
tion of the Units, the fundamental rights and 
directive principles; there is a chapter on the 
Judiciary, under the heads of distribution of 
judicial powers, the composition, original appel- 
late and advisory jurisdictions of the Supremo 
Court, Constitutional Writs, the High Courts 
and subordinate Courts. The second part, on 
the Indian Legal System, includes chapters on 
criminal law, civil procedure, laws relating to 
property, laws relating to contract, laws relat- 


% ■ The adoption of Vestorn notions of law and 
government, the enactment , of codes of. law 
and the - creation :o£ an effective legal sj’steni 
have .'been among the results of British ad- 
ministration. The Indian Independence Act of. 
1947 only meant the removal of British con. 
tcol and the expansion of what 'was left of the 
existing structure to fill up, the gaps. The 
same policy has been to a considerable extent 
continued in the Constitution in which there 
ia much of fulfilment and little of rejection , 
of British policy. The instrumentalities creat- 
ed by the Constitution try to abide" by it and 
its laws, and the Supreme Court gives its 
ruling on doubtful points and other organs of 
State accept , the Court’s ruling; the recent 
Presidential election case afforded one an 
illuminating example of the prestige and 
powers of the Court, although there have also 
been cases where Parliament has checked con- 
stitutional development adumbrated by a deoi- 
sion of the Supreme Court. 

5, Dealing with the subject in a book of this 
size involves a great deal of compression and 
omission, but the selection of material gives a 
fair outline of the general picture and of the 
trends of new legislation. The workjs com. 
pleted by a bibliography, tables of statuliOB and 
cases and full subject index. Written by an 
author with practical and teaching- experience, 
the worlc should prove useful to legal praoti- 
ti oners and students of constitutional -law. It 
should be 'of value to them also in North, 
West and East Africa, where codes of law have 
been based on Indian models. R.S.S. 


CONSTITUTION AL DOCUMENTS, 
VOL. I. BRITISH CONSTITU- 
TIONAL DOCUMENTS RELATING"; 
TO INDIA. "With an Introduction by 
Durga Das Basu. S. C. Sarkar & Sons ; 
(Private) Ltd , 1-C College Square,. 
Calcutta 12. 1969. (pp.) xlii & 444. 
Price, Rs. 30. 

“Would such a suit lie against tho East 
India Company, had the case arisen prior to 
1858?” is a' question which invariably arises 
in determining whether a suit or other legal 
proceeding would lie in an action against the - 
Government of India or of a State. Many of . 
the pre-Indepondence constitutional laws and 
statutes have not yet lost their importance ‘ to , 
the busy constitutional lawyer, tho framers 
of tho present Constitution having adopted ' 
many ’ of tho provisions of the Government 
of findia Act, 1935; the interpretation ■ put 
on tho corresponding provisions of this and 
other pre-Independence Statutes is found 


ing to industry, laws relating to commuhica-, useful in interpreting the various provisions 
tions and laws relating to tho professions. . ! ol. the, present Constitution. The author of 
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the volume under review haSi thereforei 
collected the relevant pre-Independence British 
Statutes .'commencing from the Government 
of India , Act, 1800, .and ending with the 
Indian Independence Act, 1947, and the India 
(Consequential Provision) Act, 1949, with an 
Introduction giving, a critical summary, of 
their-, main provisions. After describing the 
constitutional position. under the East India 
Company and 'the changes made by the 
Government of India Act, 1859, as a result of 
the transfer of sovereignty to the Grown, the 
author covers the Indian Councils Acts, 1861 
& 1892; and proceeds to deal with the Morley. 
Min to Reforms and the Indian Councils Act, 
1909, the Montague.Ghelmsford Report and 
the Government of India Act, 1919, the 
Simon Commission and the main features of 
the Government of India Act, 1935, and the 
position and powers of the Governor.Geueral 
of India and those of a Governor of a Province, 
and the latter’s' special responsibilities under 
it. This is followed by a description of Pro. 
vincial Autonomy, history of Prerogative Writs 
in India and of State Liability, security of 
tenure of Government servants prior to Inde. 
pendence, effects of the Independence Act, 
1947, on the Government of India Act, 1985, 
and finally, the making and adoption of the 
Indian Constitution. 

.2. Beginning with the Government of India 
Act, 1800, the volume under reference gives 
the reader the texts of as many ns twenty-four 
pre-Indepehdenee Statutes, including the 
various Government of India Acts, the Indian 
Councils Acts, and the Indian High Courts 
Acts. Nearly a half of the book is devoted to 
the text of the Government of India Act, 1935, 
under its' fourteen Parts, including those on 
the Federation of India, the Governors’ Pro- 
vinces, Legislative Powers, Administrative 
Relations between Federation, Provinces and' 
State’s, Finance, Property, Contracts and Suits, 
the Federal Railway Authority, and the Judi. 
cature. In his introduction the author traces 
the history of the Judiciary under the East 
India Co. from 1661 to .1765, describes the 
• dual system of . justice since 1765 and the 
history of the High Courts in two parts, -prior 
to the Indian High Courts Act, 1861, and 
subsequent thereto. Part IX of the Govern- 
ment of India Act, 1935, has two chapters, 
one on the Federal Court and the other, on 
the High Court in British India. The different 
sections of the earlier chapter deal, inter alia, 
with the salaries of judges and their appoint- 
ment, the seat of the. .Federal Court,, its 
original and appellate jurisdictions," appeals 
toH.,M. in Council, enforcement of decrees 
and .orders, power of Governor.General to 
consult it, the rules of the Court and its ex- 
penses. The different sections of the sec md 


.chapter cover, among other things, the sala. 
ries of judges, jurisdiction' of existing High 
Courts, their . administrative function's; juris- 
diction in revenue matters, the language of 
the' proceedings, and their ex tra-Pro vincial 
, jurisdiction. It is well that- the authbr-has 
included in the present publication Letters 
Patent granted for the High /Courts of 
Calcutta, Bombay, Madras, Allahabad, Lahore 
and Nagpur. 

3. Indian constitutional history'is in great part 
made up of the various Government of India 
Acts, the Indian Councils Acts and the High 
Courts’ Acta and the present -volume should 
be of use, therefore, to the law-student. for 
whom the study of the subject is compulsory, 
as well as to the busy lawyer who specialises 
in constitutional law. R.S.S. 


A. C. DUTT ON INDIAN CONTRACT 
ACT. By B. C. Mitra, B. A., LL. B.. Sr. 
Advocate, Supreme Court, and Tagore 
Law Professor, University of Calcutta. 
Eastern Law House Private Ltd., 
Calcutta, 12. 4th Edition, 1969, Pp, 215 
& 1156. Price, Rs. 55. 

The Fourth Edition of Dutt’s Commentaries 
on the Indian Contract Act has been found 
necessary, for, since the appearance of the 
previous edition in 1951, the volume of case 
law, both Indian and English, has greatly 
increased. The present editor has retained the 
identity of the original publication and has not 
interfered with the original text unnecessarily. 
He has confined himself to important Indian 
and foreign decisions and, ns regards Indian 
decisions, ho has relied mainly on Supreme 
Court decisions as they set at rest the diversity 
of decisions of the different High Courts on parti- 
cular points. Within the prescribed compass, this 
Edition is fully revised, up to date and cbm. 
prehensive. The author scrutinises and sifts all 
the more important law reports, and collects 
and arranges all available cases in their appro, 
priate places. This Code is the work of English 
lawyers and embodies the main principles 
borrowed from the English law. A full exposi- 
tion of these principles is possible only by / 
reference to the authorities from -<vhich they / 
have been deduced, but the numerous refer. ' 
ences to Indian decisions should check and 
counteract the tendency of^too hasty’ an appli. 
cation of English rules. 

2. Prior to the passing of the Act in 1872, the 
law generally applied by the High Courts was 
the Common Law of England and, where the 
Hindus and Muslims were concerned, all matters 
' of contract were to be governed by their res- 
pective laws and usages. The principles of the 
Act apply to transfers and, indeed, S. 4 of the 
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Transfer of Property Act provides that the 
Sections and Chapters of that Act ■which relate 
to contracts shall be taken as part' of the 
Contract Act. The general rule is that the law 
of the country . where a contract is made 
governs its nature, obligation and interpreta- 
tion. Section 2 of the Indian Act sets out the 
various elements which go, to make a contract, 
which springs from the making of an offer anid 
its acceptance, the "offer” being called a ‘pro- 
posal” according to it. 

8. The 238 Sections of the Indian Contract 
Act have been divided, in the present volume, 
into ten chapters, the first three dealing 
with communication, acceptance and revo- 
cation of proposals, voidable contracts and 
void agreements, and contingent contracts. 
The fourth chapter on the performance of 
contracts deals •with the subject under the 
heads of contracts which must be performed 
and by whom, time and place of performance 
of reciprocal promises and appropriation of 
payments. The next three chapters dwell on 
certain relations resembling those created by 
contract, the consequences of breach of con- 
tract, and indemnity and guarantee. The chap- 
ter on bailment has sections on bailments of 
pledges and suits by bailees or bailors against 
wrong.doers, while the last chapter, on agentsi 
treats the subject under the heads of appoint, 
ment and authority, agent’s duty to principal 
and vice versa, and effects of agency on con. 
tracts with third persons. Although the com- 
mentaries contain illustrations and explana- 
tions and each Section is discussed under 
several heads printed in bold type, there is no 
synopsis at the head of each chapter. The 
table of cases and index are, however, full and 
exhaustive, and important decisions published 
while the book was in the press are included 
in the "Addenda.” 

4, The book is intended for use by the judge 
or lawyer who has generally to rely on autho- 
rity for help and guidance. To him it will be 
helpful to know the various points of view 
from which, a question has J)e6n approached, 
the considerations that have carried weight 
and the principles and authorities underlying 
the solution of the questions. All who are 
badly ■ pressed for, time and yet have to be 
familiar with the latest case law on the subject 
will find in this volume a wealth of informa- 
tion presented in condensed and lucid stylo 
by one who has already to his credit some good 
’ books on shipping, letter of credit and marine, 
insurance. K.S.S. 


B. B. MITRA’S GUARDIANS & WARDS 

ACT. By Shambhudas' ,Mitra; ,M. A., , 
: LL.B., Advocate, Eastern' Law House, 

Private -Ltd., 54 Ganesh , Chunder 

Avenue, Calcutta 13. 11th Edition, 

19e9. pp, xxiv & 442; Price, Rs. 26. 

Having appeared for the first time in 1921, 
Mitra’s book on the Guardians & "Wards Act 
has gone through ten editions, the present one 
being the eleventh. The latest edition has 
been thoroughly revised and brought up-to. 
date, all recent decisions having found tbeir 
proper place in'it. The Hindu Minority and 
Guardianship Act of ,1956, with notes and' 
commentaries thereon, has been incorporated ; 
in it. Several. High Court . Rules and new 
forms and precedents have also been added. 
The Allahabad High Court Rules and the. 
Rules of the High Courts of Rpmbay, Calcutta, . 
Madras, Nagpur, Patna, Punjab and Mysore 
are ' to be found in Appendix A, while of the , 
specimen forms included in Appendix B, . 
mention may bo made of petition for appoint, 
ment of a guardian. Application for guardian- 
ship, Form of Bond, Form of renunciation of , 
guardianship, General Notice, Form of Release, ' 
and Application for leave to transfer the pro- . 
perty of a minor. The first edition was greatly . 
improved upon in subsequent editions by the 
incorporation of not only Indian but also' . 
important English decisions, by the incor- 
poration of the amendments introduced by , 
Government of India (Adaptation of Indian 
Laws) Order, and by considerable additions to 
the original Notes. 

2. Prior to the passing of the Guardians & . 
Wards Act, 1890, there was no all.India Act I 
on the subject, and the Act was passed as a | 
complete code defining the rights and -reme- I 
dies of guardians and wards. According to the |i 
Act a "guardian” means a person having the 
care of the person of- a minor or of his pro- N 
perty, or both his person and property. • A 
“ward” means a minor for whose person or. 
property, or both, there is a guardian. See. 
tion 34 of the Act lays down the obligations 
of a guardian of property to render accounts, 
and the new S. 84A, inserted in 1930, lays down 
that the Court may appoint a person to audit 
the accounts and may .direct that remunera- 
tion for it be , paid out of the income 
of the property. The paucity of judicial doci- ' 
eions on the latter section, even four years 
after its *®incorporationi was deplored by the , 
author before he died in 1035. He inferred . 
that -the Courts treated the section as an 
enabling provision for auditing the accounts. 

Its real object, according to him,, was to 
remove the conflict of- judicial opinion on the : 
interpretation of the phrase "balance du6"i ; 
whether it was the balance duo according ^ to 
the Recounts rendered by the guardian p* . 
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whether it was the balance' found to be due 
after the accoiinta are • duly audited by the 
Court’s appointee. - 

3. The volume under review'gives the text of 
the Guardians & "Wards Act ,1890 , with the 
. author’s commentaries, in the form of .Notes. 
The 58 sections of the Act have been grouped 
under four chapters, the appointment and 
declaration of guardians being the subject of 
Chapter II. It includes the sections on the 
power of the Court to make order appointing a 
guardian, persons entitled to apply for order, 
form of application, procedure and hearing of 
evidence before making of order, and matters 
to be considered by the Court in appointing 
guardian; The 3rd Chapter lays down the duties, 
rights, and liabilities of guardians, including 
their fiduciary relation to the ward, remunera- 
, tion of the guardian, duties of the guardian, title 
to custody of the ward, removal of ward from 
jurisdiction, and powers of testamentary 
guardian, and termination of guardianship. 
Chapter IV, on Supplemental Provisions, deals, 
inter alia, with penalties, costs and the rule, 
making powers of the Court. 

5. Towards the end of the book is given the 
■ text of the Indian; Majority Act, 1875 with 
commentaries-. A table of eases and a detailed 
index are useful features of the volume. 

E.S.S. 


IN SEARCH OF JUSTICE. (Law, 
Society and the Legal System). (By 
Brian Abel-Smith and Robert Stevens. 
Allen Lane The Penguin Press, Lon- 
don, 1968. (In India; D-338, Defence 
Colony, New Delhi- 3), pp. 384 Price, 
63 S net. 

“All men are equal before the law”. “A 
man is innocent until proved guilty.” The 
British w'ay of life stands for the rule of law.” 
These are, axiomatic, but in practice the law 
as a social service is believed to fall below 
these ideals. The present volume, which is a 
comprehensive outline of the English legal 
system, draws ' particular attention to the 
points where that systern fails to servo the 
public interest, suggesting,' in the process how 
in the future it might bo made , more respon- 
sive to changing needs. In trying to explain 
the obstacles which face the citizen on the 
road to justice, the authors attempt to answer 
the questions how the system came to be the way 
it is, why the British legal profession and the 
Courts have.cscaped major modernization, and 
what prevents reform. All aspects of the pro- 
fession, legal education, legal aid, the Courts 
and judges, are evaluated against the needs 
of modern society, and it is proved to the hilt 
that what is wanted is not patch-work reform 
but a wholesale reconstruction of the ■ system. 


For an ' understanding of the existing 
pattern of British Courts and tribunals and 
the' existing structure and practices of the legal 
profession, they must be seen in a historical 
context, and the first two chapters) therefore , 
out of the 11 chapters', in the book, give a 
concise history of the Courts and tribunals, and 
of the legal profession and its . training and 
education ; the 2nd chapter shows - how the 
barristers evolved as the' senior group within 
the legal profession. In the succeeding three 
chapters there is a comprehensive description - 
of how the British legal system works at pre- 
sent ; the barrister’s education for the Bar, its 
regulations, and the rules of etiquette which 
have an important effect on the quality of 
service received by the public, are clearly 
explained, while the next chapter is devoted 
to solicitors, their education, regulation and 
organization. Barristers do not take up prac- 
tical conveyancing and they tend to specialise 
in particular branches of the law and in the 
skill of advocacy. In chapter 6, on Judges and 
the law, the questions of how efScient and 
impartial they are as deciders of fact, how far 
they make law, and what their role is in a 
democracy, are examined. The next chapter 
discusses the various directions in which the 
structure of Courts and tribunals might develop 
in future. There are th»e6 streams of adjudi- 
cation ; Civil Courts. Criminal Courts,' and 
administrative tribunals. Should they be 
united or nationalised ? 

2. Chapter 8 is concerned with legal aid and 
advice scheme and the question of costs. It is 
suggested that legal advice could be made 
more readily available and legal ,aid more 
widely extended, it being urged that a far 
greater proportion of the work of lawyers 
should be financed by the State. How far 
should the services of the law be available 
gratia? Should there be a National Legal 
Service ? These are clearly examined. In the 
next chapter the authors discuss how far the 
profession should be allowed to control its 
own future, this leading, in the 10th chapter, 
to the future role of the legal profession and 
to the requisite type of education and training. 
As to its control, the authors would seem to 
consider the establishment of a General Legal 
Council and a Review Body for the Legal Profes. 
sion as the most practicable mechanism for 
stopping abuses. Finally, the authors explain 
why reform of the legal system has been so 
long in coming and assess the obstacles in 
the way. 

3. The authors. Prof. Brian AbehSmith, of 
the London University, and Professor Robert 
Stevens, of the Yale University) have made 
several valuable suggestions in this book. They 
have suggested the establishment of a National 
Citizens’ Rights Corporation, offering both 
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-' social and legal advice, and have argned for .a 
. major extension in _ the right to freo repre-- 
? sentation,' before Courts and Tribunals. A 
suitable lealignmeht • of -.'the adjudicating 
'bodies at the different levels; removal of cer. 

. tain restrictions on lawyers appearing in parti- 
. cular Courts, and sweeping 'changes, in the 
education of lawyers, are suggestions that call 
- for deep study and consideration ■ from the 
appropriate quarters. 

. The index and Notes at the end are useful. 

R.S.S. 


STRIKES AND MORALE IN INDUS- 
TRY (IN INDIA AND HER PRINCI- 
PAL STATES), By Mrs. P. Chakra- 
borty, M.A., C.A.P. (Cal ), M. A. (Edin.), 
D. Phil. (Cal.), Deputy Labour Com- 
missioner, Government of West Ben- 
gal, Eastern Law House Private Ltd., 
54 Ganesh Chunder Avenue, Calcutta 
13, June 1969, pp. xiv & 475, Price 
Rs.25. • 

As research thesis meant for submission to the 
University, the present publication is a psycho- 
legist’s objective study of the causal factors 
making for strikes and industrial unrest in 
India, with special reference to West Bengal, 
Maharashtra, Madras, and Uttar Pradesh. Con- 
aidered as indicators of social and industrial 
maladjustment, appropriate remedial measures 
are discussed in order to meet changing situa- 
tions. The study is confined mainly to those 
groups where industrial strife has been raging 
most intensely, and, for the examination of 
job morale, the interview and questionnaire 
method has been adopted. Strikes are regard, 
ed as industrial fever and tentative palliative 
measures do not root out the trouble. In 
order, therefore, to understand the real signi- 
ficance of industrial unrest generally, the 
writer examines not only the immediate 
causes hut also the contributory circumstances. 

2. Morale and industrial conflict are closely 
connected: one siguiffes the positive-aspect ojE 
the industrial relations system and the other 
its negative, and destructive - aspect. As low 
morale springs from job dissatisfaction, .this 
book tries to identify the factors, which are 
.conducive to job satisfaction and dissatisfac- 
tion, indicating that job dissatisfaction pre- 
dispoEOB .the worker bo participate in trade 
unions. The author deals with the • magnitude 
of industrial militancy, establishes patterns of 
strike behaviour and explains tho main factors 
which inflaonce these patterns. In order to do 
so, tho writer undertook an investigation 
among workers, union leaders and business 
executives of West Bengal,-, to determino tho 
underlying causes of,the wido.spread discon., 
tent and frustration among tho workers. After 


assessing the extent of the- industrial malady -v 
and .making its diagnosis, she proceeds to out. ' 
line’the remedial measures from the view- • 
points- of managements, labour leaders and' 
workers. Finally, she develops a hypothesis 
which may facilitate- the interpretation^ of . 
industrial militancy, which is, after all, one ' 
form of social behaviour. 

.8. Of the six Chapters in the book,' those on 
morale in - West Bengal industry, based on 
survey study, under the headings of motiva- 
tions, attitude survey and job satisfaction, on 
the improvement of labour-management rela. 
tions, and on production,, nutrition and eCfi- 
ciency, form part Three, while the first 
Chapter on the general influences on strike 
activity, under the heads of employment struc- 
ture, workers’ organisation, urge for trade 
unionism, employers’ organisation and atti’ 
tude, and the role of Government in Indus, 
trial telations and labour legislation forms 
part One. Chapter 2, which forms- part Two, 
deals with tho features of industrial conflict 
under the heads of measures of strike activity, 
pattern of strike behaviour and factors which 
influence them and other features of Indus, 
trial militancy. The first chapter traces the- 
changes in Government policy and their atti. 
tude to. labour; Government recognise that , 
trade unions have come to stay, while the 
worker considers unionism essential for econo, 
mic gains, job security and protection against 
unfairness. In this connection the author re- 
■fors to two recent decisions of tho Supreme - 
Court, which have, in effect, provided en- 
couragement for the formation of a multipli. 
city of unions. Tho second chapter establishes 
and explains the general trend and pattern of 
the activity of work-stoppages in India nor- 
mally from tho year 1948, and explores diffe- 
rences in pattern, between one State and 
another. Few strikes have a single immediate 
cause and they occur oh a rhultiplieity -of 
issues. The author dwells ably on the im. 
mediate results and long term effects of a 
strike; and examines how. far the -worker has 
achieved his objective through the use of the 
strike weapon.. On the whole the oonciusion 
seems to be inescapable that most of tho indus- 
trial and white-collared workers in West Bengal ■ 
are not satisfied -with their work , and that 
oconomio need is not-the sole cause of their 
frustration. 

4. -A. number of illuminating -graphs have. ' 
been interspersed through the volume, while 
tho Tables on strike.Iockout statistics in the , 
Appendix-are useful; there is also an Index. 

6. The volume should, be interesting and in. 
striiclivo, to everyone concerned with the 
smooth running.of industry, employer, worker, 
and Government alike. R.S.S. 
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imposed by way of penalty under the pro- 
visions of Sections 17, 31, 37, or, where 
any assessee is in default the amount as- 
sessed as agricultural income-tax, as if it 
were an arrear of land revenue. 

(2.) No proceedings for the recovery of 
any sum payable under this Act shall be 
commenced after the expiration of one 
year from the date on which the last ins- 
talment fixed under Section 30 falls due: 

Provided 

It was common ground before the Hi^ 
Court and has not been disputed before 
us that the date of last instalment for 
the years 1360 F. to 1362 F. was June 
28, 1960. The date of last instalment for 
the year 1363 F. was September 19, 
1958. The order of attachment having 
been made on March 10, 1962 was clear- 
ly beyond one year from June 28, 1960 
and September 19, 1958. The question 
which arose was whether the recovery 
proceedings were commenced before 
March 10, 1962. According to the asses- 
see the recovery proceedings commenc- 
ed only when the attachment was effect- 
ed and not earlier and that they coqld 
be said to commence only when some 
actual process was -issued under the pro- 
visions of the U. P. Zamindari Abolition 
and Land Reforms Act, 1950, Act I of 
1951. 

5. Now as regards the years 1360 F. 
and 1361 F. the evidence which was ad- 
mitted by the Division Bench showed that 
the Deputy Commissioner, who was the 
assessing authority, had made orders 
directing the Tahsildar to realise various 
sums as arrears of land revenue. Thus, 
according to the Bhgh' Court, the proceed- 
ings for recovery comnienced with the 
making of these orders, (Annexures A-1 
to A-5).' It was pointed out that these 
orders were made on various dates rang- 
ing between October 9, 1960 to Decem- 
ber 2, 1960. These dates were within one 

J 'ear from June 28, 1960 which was the 
ast date of instalment for the years 1360F 
and 1361F. 

6. The question which falls for deter- 
mination is whether proceedings can be 
said to commence for recovery when the 
assessing authority makes a motion with- 
in Section 32 (1) to the Collector for reco- 
very of ^e agricultural income tax and 
penalty as an arrear of land revenue. The 
Allahabad High Court has consistently 
held .that proceedings for recovery of tax 
under the Act should be deemed to com- 
mence from the date of the request made 
by the assessing authority under the Act 
1970 S. C./86 IX G— 1 


to the Collector to take steps for reali- 
zation of the arrears of tax and other 
dues; (see Lai Bhan Pratap Narain Baha- 
dur Pd V. State of Uttar Pradesh, 1962 
All LJ 358). This view is based on various 
decisions under the Indian Income-tax 
Act 1922. Section 46 (7) of that Act pro- 
vided that no proceedmgs for the reco- 
very of any him payable under that Act 
could be commenced after the expiration 
of one year from the last day of the finan- 
cid year in which the demand was made 
under that Act. Under Section 46 (2) the 
Income-tax Officer was empowered to for- 
ward 'to the Collector a certificate speci- 
^dng the amoimt of arrears due from an 
assessee and the Collector on receipt of 
such certificate had' to proceed to recover 
from such assessee the amount specified 
therein as if it Were an arrear of land 
revenue. This provision together with 
Section 46 (7) came up. for consideration 
in a number of cases before the High 
Courts and there appears to be unanimity 
of opinion that when the certificate is for- 
warded by the Income-tax Officer to the 
Collector for recovery of the dues the 
recovery proceedings commence from that 
point of time. Some of these have been 
referred to in Kishorild v. Tirlold Nath,' 
1962 All LJ 360 and-- it is pointless to 
refer to them again. 

7. In out judgment there is hardly 
much difference between the provisions 
of Section 32 of the Act and the corresr- 
ponding provisions of Section 46 of the 
Income-tax Act, 1922. Both these statutes 
relate to taxation of income and the pro- 
visions in question are in pari materia al- 
though die words employed may not be 
exactly the same. The proceedings for 
recovery, therefore, in the present case, 
were rightly held to have, commenced with 
the making of the orders contained in an- 
nexures A-1 to A-5. 

8. As regards the assessment for the 
year 1362F it has been pointed out on 
behalf of die assessee diat the original 
orders passed for taldng proceedings for 
realization of tax were missing from the 
record. The High Court, however, relied 
on the entries of the registers of demand 
and collection and was satisfied that 
“some order for realization of tax for 
1362F was received by the Tahsildar of 
Lakhimpur in. July or August 1960”. That 
date being within one year from Jime 28, 
1960 the recovery proceedings were held 
to be within time. It appears that the 
departmental audiorities did not produce 
satisfactory evidence relating to the 
making of orders for realization of the 
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tax in respect of the year 1362F inas- 
much as the original orders were not pro- 
duced. The learned Judges of tlie High 
Court, as stated before, saw- the register 
and after examination of the entries there- 
in were satisfied that ah order had been 
made for realization of tax within one 
year from June 28, 1960. We would 
be most reluctant to interfere with that 
finding. So far as, the year 1363F was 
concerned the date of last instalment was 
September 19, 1958. According to annex- 
ure A-5 the Sub-Divisional Officer, 
Laldiimpur, made an order on October 1, 
1959 widi regard to the demand for that 
year. The High Court found tliat the 
Deputy Commissioner had made an en- 
dorsement on October 5, 1959.- As the 
order was made on October 1, 1959 it was 
beyond one year from September 19, 1958. 
In tire appeal filed by the departmental 
authorities it has not been shoum in what 
manner the High Court was in error in 
holding that the proceedings for reeovery 
of tax and penalty for the year 1363F 
were barred by time. 

9. In the result both appeals fail and 
are dismissed. In view of die unsatisfac- 
tory nature of the evidence produced with 
regard to the year 1362F by the depart- 
mental authorities we make no order as to 
costs in the appeal filed by the assessee. 
The assessee shall, however, be entided 
to his costs in the appeal filed by the 
depai-tmental authorities. 

Appeal dismissed. 


AIR 1970 SUPRERIE COURT 1362 
(V 57 G 286) 

(From: Bombay) 

M. HIDAYATULLAH, C. J., A. N. 

RAY AND I. D. DUA, JJ. 

V, R. Bhate and others. Appellants y. 
Tlie State of Maharashtra, Respondent. 

Criminal Appeal No. 145 of 1967,. D/- 
13-3-1970. 

Penal Code (1860), 'Section 252^ — Con- 
veying person by water for hire in unsafe 
or over-loaded vessel. 

Where the overloading of the launch 
had not caused danger to the passengers 
but the launch capsized on account .of 
sudden onrush of persons waiting at die 
jetty on to the. deck 6f the launch and 
passengers' on die launch wanting to get 
down at the port wliich caused the 
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launch to tilt and reslilted in , displace- ' 
ihent of balance:’ ’ , . 

Held that the capsizing could not be ’ 
held to be due to negligence of the ovtict- . 
or the master of the launch and that, the ., 
conviction under Section 282 was not, 
proper. (Para 15) , 

The following Judgment of the Court „ 
was delivered by 

, . RAY, J.: This is an appeal by special 
leave from the jud^ient dated 26th Jime , 
1967 of the High Court at Bombay con- 
victing ' Vishwanath Raghunadi Bhate, 
Yeshwant Krishna Karmarkar. and Ismail , 
Shaikh Daud Pawaskar, accused Nos. 1, 

4 and 5 respeetively under Section 282 
of die Indian Penal Code., Accused No. 

1, Bhate was sentenced to undergo rigo- 
rous imprisonment for six mondis and to 
pay a fine of Rs. 1,000 and in default to 
undergo a further rigorous imprisonment 
for one month. Accused No. 4 Yeshwant 
Krishna Karmarkar was sentenced to 
undergo rigorous imprisonment for four 
mondis and to pay a fine of Rs. 1,000 and 
in default to undergo a furtiier rigorous . 
imprisonment for one month. Accused 
No. 5, Pawaskar who was the captain of 
die launch was sentenced under sectioni 
282 of the Indian Penal Code and ''sen- 
tenced to undergo rigorous imprisonment. ' 
for four months and to pay a fine of 
Rs. 500 and in default to undergo ,rigorous 
imprisonment for one month. ■ 

2. The High Court also convicted ,ac-, 
cused Nos. 1, 2, 4 and 5, viz., V. R. Bhate, 
Ganesh Krislma Karmarkar, ' Yeshwant 
Krishna Kaimarkar and Ismail, Shaikh 
Daud Pawaskar, for offences under sec- 
tion 58 of the Inland Steam Vessels Act, 

No separate sentence was passed , on ac- 
cused Nos. 1, 4 and 5 viz., V. R.- Bhate, 
Yeshwant Krishna Karmarkar and Ismail 
Shaikh ■ Daud Pawaskar under' Section 58 . 
of the Inland Steam Vessels . Act, 1917 , 
though tlieir convictions under the said, 
section were confirmed and the separate 
sentences imposed by tlie Sessions Judge 
.were set aside. Tlie fine of Rs. 990 at tlie 
rate of Rs. 10 per extra passenger was 
imposed on Ganesh Krishna Karmarkai", 
accused No. 2 and in default simple im- 
prisonment for one month. 

3. V. R. Bhate, Ganesh Krishna Kar- ' 
markar, Madhusudan Krishna Karmarkar 
and Yeshwant Krishna Kairnarkar, ac-. 
cused Nos. 1, 2, 3 and 4 respectively and , 
one Anant Krishna Karmarkar since de- 
ceased were partners of a firm under the 
name and style of Slirikrishna Motor 
Launch Service. The said firm had its 
head office at Veavi and also another . 
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office at Bombay. The firm used to ply 
" its motor launclies, whereof M.L. Hyderi 
was one, in the Bankot creek in Kolaba 
District, Bombay and used to , carry pas- 
sengers on hire from Eagamandale to 
Dasgaon. There are 28 ports in all in 
this creek. Bagamandale is the first and 
' ■ Dasgaon is the last port. Port Mhapral 
where the incident forming the subject 
matter of this appeal took place on 1st 
January,' 1962 is the 26th Port. Accused 
No. 5 Pawaskar was the master of the 
launch. Accused No. 6 Ramchandra was 
the ticket collector. Tire other five ac- 
cused formed the crew of the launch in 
question. . 

4. The prosecution case is that all 
the accused were continuously overloading 
iffie Hyderi launch during its journey in 
the Bankot creek and in the month of 
October, 1961 all the accused entered 
into an agreement with one anotlier for 
doing an illegal act, namely, conveying 
for hire on Hyderi^ launch Several passen- 
gers in excess of the number prescribed 
in the certificate of survey. It is alleged 
that in prusuance of the said conspiracy 
between them accused Nos. 5 and 6 the 
master and the ticket collector illegally 
overloaded the launch Hyderi on 1st 
January, 1962 and actually carried 187 
passengers hy the said launch. It is fur- 
ther alleged that because of this over- 
loading the laxmch capsized at Mhapral 
jetty resulting in tire death of 68 persons. 

5. Tlie alleged incident took place at 
about 1 p. m. on the New Years day 

- 1962 at Mhapral. The charges' framed 
against the accused were under Sec- 
tions 120B and 282 of the Indian Penal 
Code and Section 58 of the Inland Steam 
"Vessels Act, 1917 and Section 54 of tlie 
Indian Ports Act read widi Rule 19 of 
■ the Bombay Minor Ports Passengers .Ves- 
sels Rules. The crew accused Nos. 5- to 
11 were also charged for offences xmder 
Section 63 of die Inland Steam Vessels 
Act and Section 804A of the Indian Penal 
Code. 

6. On the Ne'w Year’s Day, 1962 the 
launch Hyderi capsized at Mhapral port. 
The principal question wliich falls for 
consideration is . whether the launch 
Hyderi capsized at Mhapral port because 
of overloading of die laimch or because 
of stampede caused by persons from die 
jetty on the one hand who rushed on 
to the launch and got on to its deck 
and passengers on die launch of the odier 
who went to the deck for disembarking 

' at the port - 


7. On the relevant date the launch 
was carrying 125 passengers when it 
reached Mhapral. The certificate of 
survey issued on 3rd November, ' 1961 by 
the Principal Officer, Mercantile Marine 
Department, Bombay District under die 
Inland Steam Vessels . Act, 1917 (Exhibit 
166) showed that besides the crew of 
6 persons the launch was authorised to 
carry 46 passengers. The launch was 
42 feet 6 tenths in length and 42 feet 2 
tenths in breadth, 3 feet 0 tenths in depth. 
The gross tonnage was 12.21. It was an 
open launch. It had roof which was 32 
feet in length and IBi feet in breadth. 
The roof was known as sun-deck or aivn- 
ing. 

8. On the crucial date a" large num- 
ber of persons were present at the Mhap- 
ral jetty at the time of the arrival of 
launch Hyderi. When the launch reach- 
ed Mhapral port and after it had been 
tied to die stones of the jetty with ropes, 
persons from the jetty rushed on to the 
deck of the launch and the passengers 
on the launch including those who want- 
ed to get do'wn at Mhapral dso thronged 
on the deck. This assembly of so many 
persons on the deck caused the sudden 
shifting, of weighty on one side. Tlie 
launch first tilted towards the jetty and 
water gushed into the launch. Because 
of this the passengers on the launch were 
frightened and they moved to the other 
side with the result that the ropes gave 
way and the launch tilted on ffie other 
side and capsized. This was the evidence 
of the majority of the witnesses. 

9. One of the expert witnesses Donald 
Dyer said that when the passengers in 
the launch out of flight moved from one 
side to the other and thus caused the 
launch to heel to that side, the heeling 
was due to the shift of weight inside the 
launch. It was also the evidence of the 
expert . witness that there \yas no possi- 
bility for such a shift of weight to talce 
place when the launch was packed to its 
capacity. He also said that 182 passen- 
gers could be accommodated on the 
launch but 129 of the 182 could sit at 
the bottom of the launch either on seats 
or on the floor and the rest could stand. 
The witness said that the vessel capsizes 
when its centre of gra'vnty goes above the 
point of melacentre. The metacentre is 
a point round which the vessel might be 
said to • rotate transversely. Centre of 
gravity is that point above which all 
loads on the vessel are assumed to be 
acting. 
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J 10. 68 persons died , when tie laxmch 
capsized. Six of them were . among the 
many who rushed on to the deck of the 
launch from the jetty at Mhapral. .The 
other 62 ^Vho died consisted of passengers. 
About SO passengers on the launch want- 
ed to get off at Mhapral. They had 
come- on to the deck at the port side 
'for disembarkation. There were no barri- 
cades at Mhapral jetty. There was no 
pohcenian or any other person in autho- 
rity or any person on behalf of the firm 
to regulate and control the entry and 
exit of the passengers. More than 100 
persons were waiting on the jetty for the 
arrival of the laimch. The people scram- 
bled for entry on the larmch and they 
rushed on with rapidity. When the per- 
sons from the jetty rushed . on to the 
deck regardless of disembarlcation of pas- 
sengers, the weight of the crowd resulted 
in the laimch heeling towards the port 
side. Water flowed into the launch. 
There was panic. Particularly passengers 
, sitting at the bottom of the launch were 
seized by fear- of life. Those passengers 
as also persons who were at the deck 
went to the other side of die deck, namely 
the opposite side of the jetty in Ae hope 
of adjusting the balance. The result was 
that the launch again heeled ’ on the 
other side of the jetty and the ropes with 
which the launch had been tied snapped 
and broke. The launch capsized. 

11, The trial Court found that accus- 
ed No. 5 Ismail Shailch Daud . Pawaskar, 
the master and accused No. 6 Ram- 
chandra, the ticket collector were tes!* 
ponsible for overcrowding of the laundh 
and for carrying a large number of pas- 
sengers in excess of the licensed number. 
The trial court did not accept the charge 
of conspiracy. 

12. The trial Court, however, found 
that accused Nos, 1, 2 and 4, V. R. Bhate, 
Ganesh Krishna Earmarkar and Yeshwant 
Krishna Kannarkar, partners of the firm 
should have had knowledge of over- 
crowding and therefore they were negli- 
gent in not taking due care to stop over- 
crowding' and were therefore guilty of 
an offence under Section 282 of the In- 
dian! Penal Code. The excess huihber 
of passengers however was held by the 
trial Court not to be the immediate cause 
of directing the capsize of the launch. 
The trial Court also found accused Nos. 
5 and 6 guilty of an offence imder Sec- 
tion 282’ of the Indian Penal Code. The 
trial Court convicted each of the accused 
Nos. 1, 2, 4, 5 and 6 under Section 282 
of the Indian Penal Code and sentenced 


each of them to pay a fine of Rs. 500 . 
and in default simple -imprisomrient . for 
one month. ' ' , 

13. , The trial Court held that under 
Section 58 of the Inl^d Steam Vessels 
Act the' owner and the master were hable. 
Accused No. 5 was held liable because 
he was the master. Accused Nos. 1 and 
2 were found to be partners of the firm 
which was in owmership of the launch 
and accused No, 4 who was the certi- 
fied owner of the launch was also held 
liable , under Section 58 of the Inland 
Steam Vessels Act. The trial Court couj^ 
victed accused Nos. 1, 2, 4 and 5 imder 
Section 58 of the Inland Steam Vessels 
Act and sentenced each of them to pay 
a fine of Rs. 495 and in default simple 
imprisonment for one month. 

14. The High Court, however, found - 
that the death of 68 persons was die re- 
sult of the capsizing of the launch in the 
circumstances which could be said to be 
materially but not solely contributed by 
'the overloading of the launch. The High 
Court said diat because of the overload- 
ing of the passengers the crew of die 
launch was not in a position to regulate 
the entry of the incoming passengers or . 
the exit of the outgoing passengers who 
were to disembark at the Mhapral port. 

15. It cannot be denied that the num- 
ber of passengers was in excess of the 
permissible limit. Tlie overloading did 
not cause danger to the passengers of the 
launch at all in the year 1961 when it 
was overloaded at all seasons. Again the • 
overloading did not endanger the pas- 
sengers on the fateful day when the 
launch plied from the port of origin to 
the 26th port. It was only when the 
launch arrived at port Mhapral which 
was the 26di port that there was a sudden 
onrush of persons waiting at the jetty ' 
on to the deck of the launch. That 
happened after the launch had been tied 

to the jetty. The .persons from- the jetty 
rushed on to the launch and &e passen- 
gers on the laimch who wanted to get 
down at Mhapral port had also assem- 
bled on the deck of the launch. It is be- 
cause of this shifting of weight oh one • 
side that the launch became tilted to- 
wards tbe jetty and water flowed into 
the launch. The passengers on the' launch 
were frightened and they moved to the 
other side. The weight was then sud- 
denly' shifted to the otlier side. The 
launch tilted and as a result thereof the 
ropes gave way and the launch capsized. 

It c^not, therefore, be said that the cap- 
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sizing of the laundb. was because of any 
negligence of the owners or the master. 
The launch : capsized by reason of the 
stampede that followed the sudden rush' 

. of persons waiting at the jetty on to the 
launch which resulted in displacement of 
the balance of the launch and breaking 
away of the ropes and capsizing of the 
latmch. We are, therefore,' of opinion’ 
that the conviction under Section 282 of 
the Indian Penal Code cannot be sus- 
tained. 

16. The next question is whether- the 
appellants are hable under Section 58 of 
me Inland Steam Vessels' Act. Accused 
Nos. 1 and '2 have been found to be the 
partners, and accused No. 4 is the owner 
of the vessel. The courts foimd that 
diere was no evidence to hold that ac- 
cused No. 3 was a partner. Accused No. 
5 was the master. The liability under 
Section 58 is penalty for carrying exces- 
sive number of passengers on board. If 
an inland steam vessel has on board or 
in any part thereof a number of passen- 
gers which is greater than the number 
set forth in the certificate of survey as 
the number of passengers which the ves-- 
sel or the part thereof is, in the judg- 
ment of the surveyor, fit to carry, the 
owner and the master shall each be 
punishable with fine which may extend 
to Ps. 10 for every-, passenger over and 
■above that number. The evidence is that 
the launch was permitted to carry 46 pas- 
sengers. That was the limit of passen- 
gers. It is true that the licence ,at the 
relevant date was not in evidence. In 
the trial Court as also in the High Court 
the case proceeded on that basis. It is 
also in evidence that the number of pas- 
sengers on the launch at the relevant 
date was 125. The n'umber' of passengers 
in excess was 79. The liabihty is at the 
rate of Rs. 10/- per passenger. There- 
fore accused Nos. 1 and 2 Qie partners 
and accused No. 4 the owner of the 
larmch and accused No. 5, the master are 
each Bable, A fine of Rs. 790 is im- 
posed on each of the accused Nos. 1, 2, 
4 and 5. The con-viction of the appel- 
, lants under Section 282 of the Indian' 
Penal Code is set aside. The conviction 
of the appellants under section 58 of the 
Inland Steam Vessels Act is upheld but 
the imposition of fine is altered. 

17. The appeal is allowed as far gS 
conviction under Section 282 of. the • In- 
dian Penal Code is concerned and the 
conviction imder Section 58 of the In- 
land Steam Vessels Act is confirmed with 


the modification of the imposition of the 
fine. Appeal partly allowed. 


-AIR 1970 . SUPREME COURT 1365 
(V 57 C 287) 

(From: Assam and Nagaland) 

M. HIDAYATULLAH, O. J., A. N. RAY 
AND I. D, DUA, JJ. 

State of Assani, Appellant v. Abdul 
Noor and others. Respondents. 

Criminal Appeal No. 20 of 1968, D/- 
18-3-1970. 

(A) Constitution; of India, Aiiicle 134 .(1) 
(c) — Certificate of fitness — High Court 
must be satisfied that the appeal involves 
some substantial question of law. 

The right to appeal to the Supreme 
Court in criminal matters is regulated' by 
Article 134. The power under sub- 
clause (c) conferred on the High Court dis- 
cretion which is to be exercised on judi- 
cial principles. The jurisdiction under 
Article 134 (1) (c) is not that of an ordi- 
nary court of criminal appeal. Before 
granting a certificate under Article 134 
(1) (c) the High Corut must be satisfied 
that it involves some substantial question 
of law or principle. The certificate itself 
should give an indication what substantial 
question of law or principle is involved 
in the appeal to bring it within the scope 
of Article ,134, (1) (c). Where the certi- 
ficate is not in compBance with the re- 
quirements of Article 134 (1) (c) the 
Supreme Court will decline to accept it. 
However the .Supreme Court after dec- 
lining to accept the certificate can afiow 
the appeBant to apply under Article 136 
in proper cases. (Para 7) 

(B) Constitution of India, Article 138 — i 

Supreme Court declining to accept cei-ti- 
ficate under Article 134 (1) (c) can allow 
appellant to apply xmder Arfcle 136, int 
proper cases. (Para 7) 

(C) Criminal P. C. (1898), Section 190 
i — Magistrate can ask for investigation 
under Section 156 (3) of the Code before 
taldng cognizance. ' 

The Magistrate can imder Section 190 
before taking cognizance, ask for investi- 
gation by the poBce under Section 156 
(B). The Magistrate can also issue war- 
rant for production before, taking cogni- 
zance. If after cognizance has been taken, 
the Magistrate wants any investigation, it 
will be under Section 202 of the Code. 

(Para IS) 

DN/DN/B416/70/DHZ/D 
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Cases Referred; Chronological Paras 
(1965) AIR 1965 SC 1467 (V 52)= 

1965-2 SCR 771= 1965 (2) Cri 
LJ 539, Babu v. State of U. P. . . 7 
The following Judgment of the Court 
was delivered by 

RAY, J.:— This is an appeal by certifi- 
cate under Article 134 (1) (c) of the Con- 
stitution against the judgment dated 22 
December, 1966 of the High Court of 
Assam and Nagaland quashing proceed- 
ings in G. R. case No. 683 of 1964 and 
G. R. case No. 701 of 1964. 

2. Tlie respondents made an applica- 
tion to the High Court for quashing G. R. 
case No. 701 of 1964 pending in the 
Court of Additional District Magistrate, 
Silchar and G. R. case No. 683 of 1964 
pending in the Court of the Magistrate, 
Tezpiu. 

3. G. R. case No. 701 of 1964 related 
to a complaint alleging that the respon- 
dent Jamurddin Ahmed, in collusion with 
a doctor and a niuse caused forcible 
abortion on a minor girl. 

4. The otlier case G. R. No. 683 of 
1964 related to a complaint filed by one 
Sabitri Das alleging that her minor daugh- 
ter was employed as a maid-servant in 
the house of the respondent Jamurddin 
Ahmed and was forcibly given in mar- 
riage to a Muslim. 

5. The High Court quashed both the 
proceedings on the ground that the 
Magistrate sent the cominaint petitions to 
the officer-in-charge of the police station 
for investigation without examining the 
complainant 

6. In the application for leave to ap- 
peal to tliis Court the State submitted, 
inter alia, in the grounds of appeal that 
die High Court erred in law by quashing 
the proceedings on the ground that the 
complainant was not examined. The High 
Court passed an order stating diat the 
certificate applied for is granted in the 
circumstances of die case. 

7. The right to appeal to diis Court 
fin criminal matters is regulated by Arti- 
cle 134. In the present case, we are con- 
'cemed with sub-clause (c) and not sub- 
clauses (a) and (b) of clause (1) of Arti- 
cle 134. The scope of sub-clause (c) of 
clause (1) of Article 134 has been consider- 
ed in several decisions, of this Court and 
we shall refer only, to die last one. In 
Babu V. State of Uttar Pradesh, 1965-2 
SCR 771= (AIR 1965 SC 1467) this Court 
said that die power under sub-clause (c) 
conferred on the High Court discreb'on 
which is to be exercised on judieial prin- 


. Abdul Noor (Ray J.) A.I.R. 

dples. The jurisdiction under Article 134 ■ 
(1) (c) is not that of an ordinar)' Court of 
Grimind appeaL It is manifest that 
before granting a certificate under sub- 
clause (c) the High Court must be satis- 
fied that it involves some substantid ques- 
tion of law or jirinciple. The certificate 
itself should give an indication what sub- 
stantid question of law or principle is 
involved in the apped to bring it vdthin 
die scope of Ardde 134 (1) (c). Where 
diis Court has found that die certificate 
is not in compliance with the requirements 
of Article 134 (1) (c), it has declined to 
accept the certificate. There are instances 
where however this Court after decHning 
to accept the > certificate has allowed die 
appellant to apply tmder Ardde 136 in 
proper cases. 

8. In the present case the certificate 
does not indicate any reason as to why 
die High Court granted the certificate. 
The jurisdiction of this Court is attract- 
ed by reason of this certificate. We dec- 
line to accept the certificate in the pre- 
sent case, 

9. The complainants Satindra Mohan 
Deb and T, P. Bhattacharjee both Mem- 
bers of the Legislative Assembly in G, R. 

' case No. 701 of 196-4 complained to the 
Additiond Deputy Commissioner, Cachar, 
Silchar on 10th Jdy, 1964 that a Hindu 
girl brought from Tezpur and living in 
the family of Jamurddin, Executive Engi- 
neer, conceived and while in an advanced 
stage of pregnancy was stedthily removed 
to the Civil Hospitd in collusion with Dr. 
Noshdd Ali and a nurse and they caused 
a forcible abortion on die girl and there- 
after removed the girl to an unknoivh 
destination. On 11th July, 1964, Amina 
Kliatoon the girl in question made a 
statement that she was a mdd-servant of 
Jamurddin Ahmed. Her mother married 
someone after the deadi of her father. 
She was brought up by Asmat Ali. She 
■ Avas reciuited as maid-servant by Ahm^d. 
In the winter of 1963 she married one 
Noor and she lived with her husband and 
conceived a child by her marriage. She 
was taken to die hospital after profuse 
bleeding. She was no longer in a stage 
of pregnancy. She wanted to go back 
and live at the house of her master. 

10. It is also in evidence that when 
Amina was worlting at the house of 
Jamurddin Ahmed, Engineer, Asmat Ali ■ 
vrote letters both to Ahmed and his wife 
that they were taldng good care of Amina, 
Amina was the adopted daughter of Asmat 
Ali. Asmat Ali married the elder sister 
of Amina’s mother Sabitri. Asmat Ali 
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affirmed an affidavit On 12t]i September, 

1964, that Amina’s mother . Sabitri Irad 
married Gopesh Nath and Amina who was 
called Lalffii was bom to Gopesh Nath 
in or about the year 1943. After the 
death of Gopesh Nath, Sabitri lived with 
Cheniram son of her father Nilkanta’s 
brother. Lakhi was not able to pull on 
well with her mother. Sabitri gave Lakhi 
to Asmat Ali and his wife Swadeslii. 

Lalffii Was then given the name of Amina. 

In 1962 Amina was employed in the ser- 
vice of Ahmed. Amina was married to 
Abdul Noor; This affidavit was affirmed 
' by Asmat Ali on 12th September, 1964 in 
answer to the complaint filed by Amina’s 
modaer Sabitri that Jamurddin Ahmed, 

Executive Engineer had married her 
daughter by changing her name. 

11. The complaint as to forcible^ abort 
tion is completely repelled by the affida- 
vit of Amina herself that she married Noor 
and conceived by him and thereafter 
tliere was a miscarriage. 

12. The complaint of Amina’s mother 
Sabitri that Amina had been given in 
marriage to a Muslim by conversion is 
utterly baseless by reason of the affidavit 
of Asmat Ali Aat Amina had been taken 
in adoption by Asmat Ali and then given 
in marriage to Noor. 

13. In tlie present case, it is not neces- 
sary to go into the question as to whether 
cognizance was taken without examina- 
jtion of the complainant. The Magistrate 
can under Section 190 of tlie Criminal 
Procedure Code before taking cognizance 
ask for investigation by the police under 
Section 156 (3) of the Criminal Procedure 
Code. The Magistrate can also issue war- 
rant for production before talking cogni- 
zance. If after cognizance has been taken, 

'the Magistrate wants any investigation, it 
will be .under Section 202 of tlie Crimi- 
nal Procedure Code. The investigation 
wliich was Ordered in the present case 
elucidated facts as to. the marriage of 
Amina Khatoon whereupon it is clear the 
complaints do not disclose any offence. 

14. No useful purpose can be served 
by allowing these cases to be proceeded 
with. Both die cases appear to tj-pify the 
tale of a woman who is lawfully married 
and the complaints are baseless and do 
not disclose any offence. 

15. The appeal, therefore,' fails and is 
dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1367 
(V 57 C 288) 

(From: Kerala) 

- J. C. SHAH,,K. S. HEGDE AND 
A. N. GROVER, JJ. 

Lakshmi Amma’ and andtlier. Appellants 
v. Talengala Narayana Bhatta and an- 
other, Respondents. 

Civil Appeal No. 156 of 1967, D/- 1^ 
8-1970. 

Contract Act (1872), Section 16 — Deed 
of settlement — Entii-e property settled 
in favour of one of the grandsons by execu- 
tant to die exclusion of his own issues 
and other grand children — Negligible 
provision made- for wife, who was liis 
third wife, tire first two having died before 
executant married her — No provision 
made regarding her right to reside in the 
residential house till her deatli — Execu- 
tant himself debarred from dealing with 
property as an owner during lifetime-— 
Executant formd to be of advanced age 
and in state of senility and suffering from 
diabetes and other ailments — Facts and 
circumstances leading to execution of deed 
raising grave suspicion as to genuine- 
ness of execution — Grandson, the settlee, 
failing to discharge the burden of esta- 
blishing tlrat deed was executed by exe- 
cutant voluntarily and wiRiout any 'exter- 
nal pressure or influence wliile he was 
not of infirm mind and was fully aware 
of dispositions — Held that settlement 
deed was invalid. Decision of Kerala 
High Court, Reversed. (Paras 5, 12) 

The following Judgment of the Court 
was delivered by 

GROVER, J.; — Tliis is an appeal by 
special leave from a judgment and decree 
of tlie Kerala High Court whereby tlie 
appeal preferred by respondent No, 1 
herein was allowed and the suit was dis- 
missed. The following pedigree table will 
be helpful in understanding the facts: 

(For Pedigree see next page.) 

2. The suit out of which the appeal 
has arisen was instituted in the name of- 
Narasimlia Bhatta who w'as stated to be 
of weak intellect by his next friend and 
daughter Adithiamma for a declaration 
that tlie wiU dated September 30, 1955 
said to have been executed by him was 
invalid and also for tlie cancellation of the 
deed of settlement dated December 13, 
1955, which had also been executed by 
Narasimha Bhatta in favour of the first 
respondent and for other incidental reliefe. 
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1368 S.C. DPrs. 2-41 Lakshmi Atnina v, T. l^arayana (Grover J.) : . A-LjBL ; 

^ ' NARASIMHA BHATTA ^ " 

(Plaintiff) (died 8-10-1959) ,, ' 

Laxmiamma (appellant-defendant 2) \ i 


Parmesliwariamma Adithiamma (daughter) 

(daughter) =Ishwara Bhatta 

(husband (d. 1937) 


Iswara Bhatta daughter 


Nar ay ana Bhatta son son . son son daughter daughter 

(respdt-l-defdt^l) 



The case as laid in the plaint was that 
&e plaintiff, who was of advanced age, 
was suffering from diabetes for a long 
time and his physical and mental condi- 
tion was very weak. Respondent No, 1 was 
at first unsuccessful in getting a wfil exe- 
cuted by him by which he bequeathed 
almost all his properties to the said res- 
pondent. In December 1955 he was 
tal<en to Mangalore by respondent No. 1 
and there tlie latter managed to get exe- 
cuted Ext. B-3 by him. By this deed of 
settlement the entire properties which 
were considerable were given to respon- 
dent No. I; the plaintiff reserving only a 
life interest for himself besides maldng 
some provision for the maintenance of his 
wife Lalcslimiamma. ’ Respondent No. 1 
was able to obtain benefits under the set- 
tlement deed for himself owing to the 
weak intellect and old age of the plain- 
tiff. A declaration was thus claimed that 
the will and the settlement deed was null 
and void and were not binding on the 
plaintiff. Respondent No. 1 contested the 
suit. He denied the existence of the will 
and maintained that the deed of settle- 
ment was not executed under undue in- 
fluence or when the plaintiff was in a 
weak state of mind. 

S, A number of issues were framed 
on die pleadings of the parties. Tlie 
trial Court by its judgment dated March 
81, 1959, decreed the suit holding diat the 
wffl was invalid and that the deed of 
settlement Ext. B-S was also invalid. It 
was' held that the. plaintiff was a person 
of wealc intellect and was not in a posi- 
tion to take care of himself and manage 
his affairs properly on .die date of the 
execution of the aforesaid documents. 
The respondent preferred an appeal to 
the High Court. After hearing die par- 
ties the High Court directed that the evi- 


dence of three persons, two of whom were 
doctors and the third was a document 
writer, should be recorded by the trial 
Court and the record submitted to it. 
After the receipt of the record the appeal 
was again heard. During the pendency 
of the appeal the plaintiff died on Octo- 
ber 8, 1959 and his widow Lakshmiamma 
and two daughters, Adithiamma and 
Rarameshwariamma were impleaded as 
legal representatives by an order dated 
November 30, 1959. The High Court re- 
versed the judgment of the Court below 
holding that the gift contained in Ext. B^ 
was a spontaneous act of the plaintiff and 
he had exercised an independent will in 
the matter of its execution., 

4. It appears ■ that before the High 
Court the decision of the trial Court relat- 
ing to the will was not challenged. At 
toy rate since the will was never produc- 
ed the sole question which we are called 
upon to decide is whether the deed of 
settlement Ext. B-3 was executed in ciiv 
cumstances which rendered it -invalid and 
void. It was stated in this document that 
on September 30, 1955 a will ^had been 
executed by the executant but he consi- - 
, dered it advisable to execute a settlement 
deed in, respect of liis immovable and 
movable properties and also for the dis- 
charge of lus debts etc. Tins, it was stat- 
ed, was being done in supersession of. die 
will. It was stated that respondent No. 1 
had been nursing the executant . and look- 
ing after him and tlierefore ho was con- 
, ferring full rights over 'his properties oh 
him' subject to tlie certain conditions. He 
was to have , full right to enjoy the said 
properties arid coUcct their income till his 
lifetime. After his death' Narayana Bhatta 
was entitled to take possession of his pro- 
perties and get tlie pattas executed in his 
name and he was to have absolute and 
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perpetual rights in them. Lakshmifimma 
was to be maintained 'by Narayana Bhatta. 
If she found it inconvenient to live with 
him he was to pay to her annually till her 
death two candies of Areca which was to 
be the first charge on the properties; If 
he failed to give arecanuts on the due 
dates he was to pay the price thereof at 
the prevailing market rate together with 
interest @ 5%% per annum. Certain debts 
were mentioned which were intended to 
be paid off by the executant but if that 
was not done Narayana Bhatta was to dis- 
charge them. . The . following portion of 
the deed may be reproduced: 

"Besides, only the right of enjoying the 
properties till my lifetiihe and collecting 
their income and using the same for my^ 
self, I have no other right, title or inte- 
rest whatsoever over the properties. I 
have no right to cancel this deed for any 
other reason, and such right also I have 
completely lost and to this intent this 
.deed of settlemeht has been executed by 
me out of my free will and pleasure.” 

5.' The first noticeable feature is that 
the deed of settlement on the face of it 
- was an unnatural and tmconscionable 
document. Narasimha Bhatta made negli- 
gible provision for his wife who was his 
third wife, the first two having died 
before he married her. She was left 
m ainl y to the mercy of respondent No. 1. 
Admittedly there was a residential house 
an d no provision was made regarding her 
right to reside in that house till her- death. 
Apparently there was no reason why he 
should have left nothing to his two daugh- 
ters or to his other grand-children and 
given his entire estate to only one grand- 
son namely respondent No. 1. 

6., The circumstances leading to the 
execution of the deed rfiay next be consi- 
dered. It is common ground that Nara- 
simha Bhatta was in his seventies at the 
time of its execution. He was suffering 
from diabetes which had rendered him 
weak in body. He was living in his house 
in a village called Sodankur. He was 
taken in a taxi accompanied by his wife 
by respondent No. 1 to Mangalore. Tliere 
he was got admitted into Ramalcrishna 
Nursing Home where he remained from 
December 10 to December 18, 1955. An 
application was made to the Joint Sub- 
Registrar, Mangalore, for registering the 
document, at the Nursing Home on Decem- 
ber 15, 1955, apparenfly on the groimd 
that Narasimha Bhatta .was not in a fit 
condition to go to the office of the Regist- 
rar. The deed of settlement was then 


presented to the Joint Sub-Registrar on 
that very day between 5 and 6 p. m. and 
the registration proceedings took place 
^ere. It was subsequently registered in 
the book kept by the Joint Sub-Registrar 
oh December 16, 1955. 

7. According to the trial Court Upen- 
dra Naik D. W. 5 was the brain behind 
respondent No. 1 in the matter of getting 
Ext. B-3 executed and registered which 
contained disposition in favour of respon- 
dent No. 1. Upendra Naik was an attest- 
ing witness and according to hirri and res- 

ondent No. 1 it was Narasinaha Bhatta 

imself who gave the instructions to draft 
the documentj a draft was prepared which 
was read over to him and Ext. B-3 was 
written only after the draft had been ap- 
proved by him and that respondent No. 1 
was not even present at the time ftie draft 
was prepared or the document was regis- 
tered. The scribe had originally not been 
examined in the trial Court Under the 
directions of the High Court his state- 
ment was recorded on July 12, 1961. Ac- 
cording to him no draft was prepared and 
that he wrote out the document Ext. B-3 
at his own house. He put his own signa- 
ture also as an attesting witness at his 
own house. He deposed tiiat he wrote 
out the document Ext. B-3 on December 
13, 1955, when certain documents of title 
were handed over to him. Respondent 
No. 1 and another person Adakala Rama- 
yya Naik who was his friend came to him 
and it was Ramayya Naik who asked him 
to write out Ext. B-3. He further stated 
that he met Narasimha Bhatta only on 
the date of the registration and not on 
the date when he wrote out Ext. B-3. He 
had known Narasimha Bhatta from a long 
time and used- to write out documents for 
him. He stated that normally he con- 
sulted the person .on whose behalf the 
document was to be written but in iliis 
particular case Ramayya Naik told him 
that Narasimha Bhatta was in the Nursing 
Home and that Naik himself would give 
instructions for preparing the document. 

8. It would, therefore, appear that 
Narasimha Bhatta was not even consulted 
by the scribe nor was any draft made 
with his approval which was given to tlae 
scribe from which he prepared the docu- 
ment Ext. B-3. The trial Judge did not 
place any reliance and in our opinion 
rightly on the evidence of K. Shaik 
Ummar, D. W. 4, the- Joint Sub-Registrar 
of Mangalore. His statement has not im- 
pressed us as reliable. He said that the 
wife of Narasimha Bhatta, namely. 
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Lakslimiamma was present during the pro- 
ceedings for registration and she raised 
no objection to me document being regis- 
tered. He ainittedjiat the hands of 
the executor were trembling at the time 
: he appended signature. There had been 
. a number of complaints against him and 
with regard to one of them it was stated 
by him 'T was Sub-Registrar, Kas^agod 
between 1946 and 1948, at the time I 
registered a deed authorising adoption. It 
was an authority given oy Mr. K. P. 
Subba Rao to his wife. It was registered 
at the residence of the executant in the 
evening hours. . A little earlier tire same 
day I had attended another house regis- 
tration at Kumbla about 8 or 10 miles 
from here. To go there one has to cross 
^ a river also. There was a complaint 
against me that Subba Rao’s registration 
took place at night at a time when he 
was imconscious. I do not loiow whetlier 
tlie said Subba Rao died the next day. 
The District Registrar held an enquiry in 
the matter”. 

9. We may next advert to the evi- 
dence of Lakshmiamma the wife of Nara- 
simha Bhatta who was also present at the 
Nursing Horae at the. time of the execu- 
tion of document Ext. B-3. According 
to her statement in tlie beginning of 1955 
Narasimha Bhatta who was suffering from 
diabetes had a fall after which his left 
arm and left leg could not be moved by 
him. His mental faculties were also 
affected. Since then his condition was 
getting worse. Five or six months before 
he fell down respondent No. 1 managed 
to get a will executed by him in which 
the dispositions were mainly in his favour. 
When tlie will was executed Narasimlia 
Bhatta was not in a condition in which 
he could understand what he was doing. 
. As regards the registration proceedings in 
the Nursing Home, she stated, that it was 
the first respondent who gave tire docu- 
ment into the hands of an officer who ask- 
ed Narasimha Bhatta to sign the docu- 
ment and also, to affix liis thumb impres- 
sion. Narasimha Bhatta looked scared 
but respondent No. 1 shouted "sign this 
and give your thumb impressioli grand- 
fatlier”. According to her she protested 
against the document being executed in 
this manner but respondent No. 1 told 
her to keep quite. spite' of a lengthy 
cross-examination notliing w^as brought 
oiit to show why this lady who is the 
, grandmother of Respondent No. 1 and 
who w’ould be expected to be impartial in 
tlie dispute between her children and 
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grandchildren should peijiire herself and 
make a false statement. It is true, that : 
she would be interested, to a certain ex- ; 
tent, in getting the document cancelled 
or set aside but we see no reason to brush 
aside her statement with, , regard to the 
condition of Narasimha Bhatta at the time, 
the , document was executed and tlie cir- 
cumstances in which it was got register- 
ed. It may be mentioned that the trial 
Court also relied on her evidence. We 
do not find any cogent or convincing rea- 
sons in the judgment of the High Court 
for disbelieving Lakshmiamma nor are we 
' satisfied that tlie reasons given for ac- 
cepting the evidence of Upendra Naik 
D. W. "5 and discarding tlie- testimony, of 
the Scribe C. W, 1 are satisfactory. It is 
also difficult to comprehend how the High 
Court thought that the terms of Ext. B-3 
were not unconscionable enough as to 
raise a fair amount of suspicion in the 
. matter. In view of the unnatural charac- 
ter of the dispositions made in E.xt. B-3 
coupled \vitli the other facts and circum- 
stances mentioned above the burden shift- 
ed to respondent No. 1 to establish that 
Ext. B-3 was executed by Narasimlia 
Bhatta voluntarily and without any exter- 
nal pressure or influence wliile he was hot 
of infirm mind and was fully aware, of 
the dispositions or gifts which he was 
malting in favour of respondent No. 1. 

10. On behalf of respondent No. I 
main reliance has been placed on the 
evidence of certain doctors who were tlie 
attesting witnesses. The first was Dr. K. 
■p. Gaiiessan D. W. 1. He was a highly 
qualified doctor and according to his 
statement he was taken to tlie house of 
Narasimha Bhatta in tlie village (Sodhan- 
. jkur) to examine him acconipaniea by Dr. 
Vishwanatli Shetty. It was stated by 
Dr. Ganessan tliat he ivas not suf- 
fering from partial paralysis and was 
able to' iinderstand tlic questions 
put to him. This • was towards 
tlie end of 1955. He examined him again 
in the Nursing Home at Mangalore where 
he found him 'rnentally healthy. He had 
also attested tlie document Ext. B-3. He 
could not produce any record of the exa- 
mination made by him nor was any record 
of tlio Nursing Home produced at the . 
trial. He admitted tliat he • had never 
attested any document like Ext. Br3 
before and he attested the same at the 
request of respondent No. 1. He admitt- 
ed tliat he did not conduct any examina- 
tion of Narasimha Bhatta with a view to 
discovering his capacity to execute the - 
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document nor did he know ^the contents 
of the documents. The impression he gpt 
was that it was, a will. . The evidence of 
Dr. Ganesan was not accepted by the, trial 
Court in view of the discrepancy between 
his statement and that of Dr. U. P. Mal- 
layya D.-W. 7 as also the lack of respon,- 
sibility shown by ‘the doctor ' in attesting 
a will or . a document of tlie nature of 
Ext. B-3 in- the manner enjoined by certain 
boolcs on medical jurisprudence and in 
particular Taylor s Medical Jurisprudence. 
The view of the trial Court was that 
these doctors had not given any satisfac- 
tory explanation as to why they did not 
properly examine the mental condition of 
Narasiinha Bhatta at tlie time he execut- 
ed the document and that they had mere- 
ly done the attestation and had never 
cared to ascertain whether the signature 
had been subscribed by the executant 
while he was of a sormd disposing mind. 
Now Dr. Ganesan 'was a consulting physi- 
,ciari of the Nursing Home. He was quite 
guarded in his statement relating to the 
mental cpndition of Narasimha Bhatta 
because he stated that when he first exa- 
mined him towards the end of 1955 in 
the village which- was only a short time 
before he was taken to Mangalore Nurs- 
ing Home he found him mentally alright 
to the best of his Icnowledge. He further 
stated that tiiere was no' reason to sus- 
pect any mental deformity in the execu- 
tant at the time he attested the document. 
Dr. M. Subraya Prabhu G. W. 2 who .'was 
working as a doctor in the Nursing Home 
in 1955 deposed that case sheets were 
maintained in the hospital and diat the 
case sheet relating to Narasimha Bhatta 
had been taken by Dr. .U. P. Mallayya at 
the time the latter was examined as a wit- 
ness. According to Dr. Prabhu Nara- 
simha Bhatta would sometimes answer 
questions put to him and sometimes his 
wife used to answer the questions put by 
the doctor. The case sheets, if produced, 
would have sho-wn what were the exact 
ailments from which Narasimlia Bhatta 
was suffering when he was in the Nursing 
Home and what treatment was given to 
him under the directions of Dr. Ganesan 
who maintained that his suspicion was 
that a liver abscess had ruptured into the 
lung due to dysentery. In the absence of 
die record of the Nursing Home or any 
other record we find it difiicult to accept 
what Dr. Ganesan has stated about the 
mental condition of Narasimlia Bhatta at 
the time when the ■ document Ext. B-3 
was executed and registered. Dr. U. P. 
Malayya’s evidence \yas also not believed 


by the trial Court and after going through 
his e'vidence we are not satisfied that his 
statement could be relied upon with 
regard to the true condition, physical as 
weU as mental, of Narasimha Bhatta at 
the time ’Ext. B-3 was executed 

11. On behalf of the plaintiff certain, 
doctors were, produced. The trial Coiut 
had, while deciding the question 'whetlier 
die suit should be permitted to proceed 
in. forma pauperis, recorded an order on 
March ' 15, 1957. In those proceedings 
Dr. Kambli had been examined as. a wit- 
ness. That doctor treated Narasimha 
Bhatta from March 6, 1956 to March 12, 
1956 and he had issued a certificate 
Ext, A-1 wherein it was stated that Nara- 
simha Bhatta was in a weak condition and 
was subject to loss of memory attended 
by mental derangement and dotage. The 
observation of dre trial Court itself was 
that M^hen Narasimha Bhatta, under its 
directions, was brought to die Court on . 
March 11, 1957, he looked blank and did 
not answer when the Court asked him 
what his name was. According to what 
Narasimha Bhatta stated he was 25 or 30 
years of age, at that time. He could not tell 
the name of his \vife and he was bodily 
carried, by two persons to die judge’s 
chamber. It was, therefore, found that 
he was a person of weak mind and was 
incapable of making his own decisions 
and conducting his affairs. It may be 
that die condition of Narasimha Bhatta 
on March 11, 1957 may not throw rnuch 
light on what his condition was in Decem- 
ber 1955 but die evidence of Dr. Kambli 
who had examined him only a couple of 
months after the e.xecution of the docu- 
ment shows diat Narasimha Bhatta was 
suffering from various symptoms wliich 
are to be found in a case of advanced 
senility particularly when a person is also 
suffering from a disease like diabetes — 

a wasting disease. 

12. We are satisfied that Narasimha 
Bhatta who was of advanced age and was 
in a state of senility and who was suffer- 
ing from diabetes and other ailments was 
taken by respondent No. 1 who had gone 
to reside in the house at Sodhanlcur vil- 
lage a litde earlier in a taxi along with 
Lakshmiamma to the Nursing Home in 
Mangalore where he was got admitted as 
a patient. No draft was prepared with 
die approval or under die directions of. 
Narasimha Bhatta nor were any instruc-' 
tions given by him to die Scribe in the 
matter of drawing up of the document 
Ext. B-3i An application was also made 
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to the - Joint Sub-Registrar, - Manga- 
lore for registering ' tiie document 
at the Nursing' Home. by. some- 
one whose name has. not been disclosed, 
nor has the application been produced to, 
enabje the Court to find out the reasons 
for which a prayer was made that the 
registration be done at the Nursing . Home. 
Lalcshmiamma the wife of Narasimha 
Bhatta who was the only other dose rela- 
tion present has stated in categorical terms 
that the document was got executed by 
using pressure on Narasirdia Bhatta while 
he was of an infum mind and was not in 
a fit condition to realize what he was 
doing. The hospital record was not pro- 
duced nor did the doctor who attended 
on Narasimha Bhatta at the Nursing Home 
produce any authentic data or record to 
support their testimony. Even the will 
was not produced by respondent No. 1 
presumably because it must have con- 
tained redtals about the weak state of 
health of Narasimha Bhatta. The dispo- 
sitions which were made by Ext. B-3, as 
already pointed out before, were altoge- 
ther unnatural and no valid reason or ex- 
planation has been given why Narasimha 
Bhatta should have given everything to 
respondent 1 and even deprived himself 
of the right to deal with the property 
-as an owner during his lifetime. AU these 
facts and circumstances raised a grave 
suspicion as to die genuineness of 
the execution of the document Ext. 
B-3 and it was for respondent No. 
1 to dispel die same. In our opin- 
ion he has entirely failed to do so 
widi the result that the appeal must suCr- 
ceed and, it is allowed with costs in this 
Court. The decree of the High Court is 
set aside and that of the trial Court res- 
tored. 

Appeal allowed. 


AIR 1970 StFPRHME COURT 1372 
(V 57 G 289) 

(From; Pimjab and Haryana) 

A. N. RAY AND I. D. DUA, JJ. 
Chaman Lai, Appellant v. The State of 
Punjab, Respondent 
Criminal Appeal No. 138 of 1967, "Df- 
6-3-1970.. 

(A) Penal Code fiS60V Section 499 — 
Defamation — Good faith and bona fide 
I — Proof. ‘ 

In order to establish good faith and 
bona fide it has to be seen first the cir- 
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cumstances pnder .which the letter .. was 
■ ■^tten or words , were uttered; .secondly, 
whether there , was any malice; thirdly, 
whether the accused rhade any enqui^ . .. 
before he made the allegations;. fourAly, : 
whether, there are reasons to accept the 
version that he acted with , care and cau- : 
tion and finally whether , there is prepon- , 
derance -of probability that the, accused 
acted in good faith. . (Para 10) 

(B) Penal Code (1860), Section 499 

First Exception — Defamation;' — Ex-, 
ception — Imputation of truth for public 
good — Truth of imputation and pubh'ca- 
tion of imputation for public good must 
be proved by accused. (Pai-a 15) 

(C) Penal Code (1860), Section 499 

Ninth Exception — Defamation ■ — ' Ex- 
ception 1 — Imputation for protecfa'on of 
interest — Interest of the person has to 
be real and legitimafe when communi- 
cation is made. (Para 17) 

(D) Evidence Act (1872), Section 124 

Official conummications Privilege m 

Extent. 

A pri\dlege extends only to a communi- 
cation upon the subject with respect to 
which the privilege extends and the pri- 
vilege can be claimed in exercise ,bf the 
right or safeguard of tire interest which' 
creates the privilege. , (Para 18) 

(E) Penal Code (1860), Section 500 

Punisliment for defamation — Conviction 
of President of Municipal Committee « 
Facts found by Courts dispelling any 
semblance of good faitli and on the cont- 
rjiry indicating lack of prudence and dig- ‘ ■ 
nity with which a person occupying the 
office of President should act — Reduc- 
tion of simple imprisonment from tliree 
montiw to two months so that it would 
save him from disqualification for conti-. 
nuing as President of the Municipah'ty 
held not warranted. (Para 20)’ 

The following- Judgment of the .Court: 
was delivered by ■ 

RAY, J.: — This appeal is by special 
leave from tlie judgment of the Hi^h 
Court of Punjab and Haryana dated 26th 
May, 1967. 

_ 2. The Hi^ Court upheld the convio- 
tiori of tlie appellant under Se.ction 500 of 
the Indian Penal Code and sentenced hitri 
to three months simple imprisonment and 
imposed a fine of Rs. .1000/- and in de- 
fault thereof a further simple imprison- .. 
ment for tliree months. 

3. , The case started on a complaint . 
filed by Bishan Eaur on 23rd October, 
1963. Tlie complaint was that the ap- 
pellant Chaman Lai who was at that timo 
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President of Municipal Committee, Sujan- 
pur in' the District of Gurdaspur had 
made .defamatory remarks ' against . her 
diaracter at a public .meeting held at 
Sujanpur on 29th July, 1962 and that he 
further wrote a letter on 2nd August,- 
1962 to'’, the Civil Smrgeon, ' Gurdaspur 
' >vhich contained ' defamatory statements 
against her character, and further' that on 
27ih August, 1962 the. appellant repeated 
those defamatory allegations before the 
Civil : Surgeon. 

4. . The appellant pleaded justification 
under Exceptions 1, 8 and 9 to Section 499 
of the- Indian Pend Code, The First Ex- 
ception states that it is not defamation 
to impute anything 'which is true con- 
cerning any person; if it be for the public 
good that the imputation should be made 
or published. - \^ether or not it is for 

■ the public good is a question of fact. The 
Eighth Exception states that it is not 
defamation to prefer in good faith an 
accusation against any person to any of 
those who have lawful authority over that 
person with respect to the subject-matter 
of accusation. The Ninth Exception 
states that it is not defamation to make an 
imputation on the character of anotlier 
provided that the imputation be made in 
good faith for the protection of the inte- 
rest of the person .maldng it, or of any 
other person, or for the public good. 

5. The letter written by the appellant' 
dated 2nd August, 1962 which was mark- 
ed as Exhibit P. W. 4/A, inter, alia, states, 

‘Tt is a matter of grave concern and 
consideration that Smt. Bishan Kaur, 
Nurse Dai attached with Civil Dispen- 
sary is earning very bad reputation hav- 
ing illegal relations with one Shri Prakash 
Chand, a cycle repairer of Sujanpur. A 
meeting of the Co-ordinate Civic-body of 
Sujanpm: was convened, to create civic 

sense on 29lii July at 8 A. M. 

in the Town Hall wherein leading men 
of all communities were present. The 
issue about the character of Smt. Bishan 
-Kaiir was discussed in open house and the 
public felt this point seriously. The mat- 
ter has been brought to the notice of the 
worthy Deputy Commissioner, Gurdas- 
pur person^y by me on 1st August, 1962 
and he assured to take immediate action 
against her. I feel my assumption to 
bring to your notice and request for im- 
inediate transfer of her in the public inte- 
rest”. 

6., The appellant daimed that the resi- 
dents of Ward-5 of Sujanpur had submit- 
ted a complaint in writing dated 25th 


July, 1962, against the serious nusbeha- 
viour of the respondent Bishan Kaur and 
that allegations were made against the 
character of Bishan Kaur in that applica- 
tioh. The appellant further claimed that 
the said application marked Exhibit D. W. 
1/A, was read, by the Secretary of the 
Municipal Committee, Sujanpur at lie 
meeting on 29th July, 1962. The further 
defence- of the appellant was that a reso- 
lution was passed at that meeting re- 
questing the appellant to approach the 
higher authorities regarding the said ap- 
plication and it was pmsuant to that reso- 
lution that the appellant wrote the letter 
dated 2nd August, 1962 fo rmin g the sub* 
ject-matter of the complaint. The resolu- 
tion on which the appellant relied was 
marked as Exhibit D. C, 

7. Counsel for the appellant contend- 
ed that good faith of the appellant was 
established by two features; first that as 
President he had to act in public inte- 
rest, and, secondly, large number of peo- 
ple who signed the application and pass- 
ed the resolution were present at the meet- 
ing on 29th July, 1962 and tiiere were al- 
legations against the respondent. It was, 
therefore, said by counsel for ihe appel- 
lant that the appellant acted not only in 
good faith but also for public good. 

8. Public -good is a question of fact. 
Good faith has also to be established as 
a fact. 

9. The concurrent findings of fact by 
the Sessions Court and the High Court 
with regard to meeting on 29th July, 1962, 
are three-fold; first that there was no re- 
cord of the proceedings of the meeting 
alleged to have been held on 29th July, 
1962 at the Town HaU of Sujanpur. It 
was not therefore dependable to rely only 
on the oral ewdence of the complainant 
that the appellant had defamed the com- 

lainant at the meeting, and, therefore, 
enefit of doubt was given to the appel- 
lant on. that charge. The second finding 
is that the application dated 29th July, 
1962, alleged to have been made by the 
residents, of Sujanpur and further alleged 
to have been read over by the Secretary 
of the Municipal Committee at the meet- 
ing on 29th July, 1962, was a manufactur- 
ed document. Thirdly, the resolution al- 
leged by the appellant to have been pass- 
ed by the residents of Sujanpur at the 
meeting on 29th July, 1962, was also a 
forged document. One of the reasons 
given by both the Courts for rejecting 
both the application and the resolution 
from consideration was that none of tliese 
alleged documents was put to any of the 
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)rosecution witnesses some of whom ad-, 
nitte^y attended the meeting on 29th 
uly, 1962; The genuineness of the docii- 
nents was rightly disbelieved. 

10. In the background of these find- 
ings of fact the plea of good faitli of the 
appellant that he wrote the letter dated, 
2nd August, 1962, pursuant to the appli- 
cation and the resolution of die residents 
of Sujanpur loses all force and" has no 
foundation. In order to establish good 
faith and bona fide it has to be seen first 
the circumstances imder which the- letter 
was written or words were uttered; 
secondly, whether there was any .malice; 
thirdly, whether the appellant made any 
enquir}’’ before he made the allegations; 
fourthly, whether diere are reasons to ac- 
cept the version that he acted vvidi care 
and caution and finally whether diere is 
preponderance of probability that the ap- 
pellant acted in good faith. 

11. Tlie appellant said that he verified 
the allegations and then wrote the letter 
forming the subject-ma,tter of die com- 
plaint. The appellant has not given any- 
evidence as to what steps he took for 
verifying the allegations. On the cont- 
rary, it appears to be established on evi- 
dence that during five years preceding 
the letter written by the appellant to the 
Civil Surgeon diere was not a single in- 
stance or occasion of any complaint 
against the respondent Bishan Kaur. The 
further finding is that the appellant in 
defence sought to produce ivitnesses who 
tried to establish that the respondent 
was a woman of doubtful virtues. Three 
of the witnesses on behalf of the appel- 
lant were a potato chop seller, a tongawala 
and a petty shop-keeper and diey went 
to the extent of saying that diey had iUi- 
cit connection with her. These defence 
witnesses were disbelieved. That also 
proved that die appellant did not act in 
good faith. Tlie appellant was dte Presi- 
dent of the Municipal Committee and it 
would not be an act of good faith or 

' prudence and caution to rely on such 
ersons as a tongawala or a petty shop- 
eeiier in making allegations against the 
character of die respondent. 

12. Counsel' for die appellant relied 
on Exhibits D. A. and D. B. and submit- 
ted diat die tligh , Court did not take 
•diese two letters into consideration in 
finding out die good faith of the appel- 
lant E.xhibit D. A. is dated ISth Sep- 
tember, 1962 and is a letter addressed by 
the Civil Surgeon to the appellant Exlii- 
bit D. B. is a memorandum by the resi- 


dents of Suianpur to. the Cmh Surgeon; 
and bears die date 27di;August,'1962. In 
Exliibit D. B. die alleged signatories ivrote. 
to the Chdl Surgeon, that ..they had to at- 
tend 'die enquiry by the Civil Surgeon' 
into die conduct of Bishan Kaur and that 
the enquiry was at the demand of the 
general public and further that there were 
complaints- against the respondent and it 
was ’not desirable to retain such a person 
on the noble job of a nurse. . The letter 
of the Civil Surgeon dated 1st September, 
1962, was that a large number of people 
were present and bulk of them expressed 
dieir views against Bishan Kaur and some 
of die persons . met the Civil -Surgeon sub-, 
sequent to the enquiry' at his office. The 
High Court found tliat some of the per- 
sons who submitted the alleged represen- 
tation against the respondent to the Ciiffi 
Surgeon later on controverted the allega- 
tions against the respondent and this evi- 
dence established tiiat die complainant 
was an ordinary nurse and diat is hoW 
the appellant had rnanoeuvred discus- 
sion of the complainant's character at the 
enquiry before the Civd. Surgeon on 27th 
August, 1962. 

13. The appellant cannot rely on. Exhi- 
bit D. B. dated 27th August, 1962 to esta- 
blish good faith in -writing the letter 
dated 1st August, 1962. Furthermore, 
Exhibit D. B. which is alleged to have 
been written by the residents of Sujan- 
pur was not proved by calling persons 
who are alleged to have signed. Docur 
ments do not prove diemselves. E.xhibit 
D. B. was not iiroved by die persons! 
who are alleged to have signed the same 
nor was the truth of statements contain- 
ed in Exhibit D. B. proved. The enquiry 
made by the Civil Surgeon on 27di 
August, 1962, was found by die High 
Court to have been engineered by the 
private animus of die appellant against 
.die respondent by sending some residents 
to the place of enquiry. Tin's finding not 
only disproves good faidi but establishes 
total lack of care and prudence on the 
part of the appellant. 

14. The letter written by die appel- 
lant indicates that the appellant was set- 
ting ]iis_ seal of approval to 'matters con- 
tained in diat letter. There is no proof 
that the appellant made any enquiry 
about the matters before he wrote the 
letter. There is no evidence diat the ap- 
pellant acted vdth reasonable -care. , On 
the contrary, circumstances suggest that 
die appellant acted without any sense of 
responsibility and propriety. The appel- 
lant was a President of the Municipal 
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Committee and therefore he was requir- 
ed to act with utmost prudence and cau- 
tion. - . . 

15. In order to come within the First. 
Exception to Section 499 of the Indian 
Penal Code it has to be established that 
what has been imputed concerning the 
respondent is true and the publication of 
the imputation is for the pubUc good. 
The onus of proviug these two ingredi- 
ents, namely, truth of the imputation and 
the pubhcation of the imputation for the 
public good is on the appeUaht. The apr 
pellant totally failed to estabhsh these 
pleas. On the contr^, tlie ewdence is 
that the irriputatioii concerning the res- 
pondent is not true but is motivated by 
animus of the appellant against the res- 
pondent. 

16. The Eightlr Exception to Sec. 499 
of the Indian Penal Code indicates that 
accusation in good faith against tire per- 
son to any^ of those who have lawful au- 
thority over that person is not defama- 
tion. We have already expressed the 
view tliat there is utter lack of good faith 
in accusation. 

17. The Ninth Exception states that if 
the imputation is made in good faitli for 
tlie protection of the person maldng it or 
for another person or for tlie public good 
it is not defamation. There is no evi- 
dence whatever to support the plea tiiat 
the imputation was for the public good. 
The accusation was not also made in good 
faith; Good faith requires care and cau:* 
tion and prudence in the background of 
context and circumstances. The position 
of the person making the imputation will 
regulate the standard of care and caution. 
Under the Eighth Exception statement is 
made by a person to another who has 
authority to deal ivith the subject-matter 
of the complaint whereas the Ninth Ex- 
ception deals with' the statement for tlie 
protection of the interest of the person 
making it. Interest of the person has to 
be real and legitimate when communica- 
tion IS made in protection of the interest 
of. the person making it. 

18. Counsel for the appellant con- 
tended that the communication to the 
Civil Surgeon was privileged, because as 
the President of the Municipal Commit- 
tee he had to write to the Civil Surgeon 
about the work of the complainant. It 
wiU be a question of fact as to what the 
duty of the appellant was in relation to ■ 
the work of the respondent in making a 


statement to the Ci'vil Surgeon. This plea 
was not taken and there is no ewdence 
to support it. Furthermore, the privilege 
extends only to a communication upon 
the subject with' respect to which the pri- 
vilege extends and the privilege can be 
claimed in . exercise of the right or safe- 
guard of the interest which creates tiie pri- 
vilege. In tlie present case, the condur- 
rent findings of fact repel any suggestion] 
of protection of the interest of the appel- 
lant-in making the insinuations contained 
in the letter forming the subject-matter 
of , the complaint. There is also no mate- 
rial to show as to how tlie letter was \nit- 
ten by the appellant in protection of his 
interest. 

■ 19. The letter written by the appel- 
lant contains imputations and insinuations 
against the character of the respondent. 
One of the allegations was tliat a cycle 
repairer was on intimate terms with the 
respondent. This was a serioqs allegation 
against the character of the respondent. 
The appellant made baseless and reck- 
less allegations. They are baseless because 
they have not been proved. They are reck- 
less because the appellant claimed to be 
the President of the Municipal Committee 
but he acted in a totally irresponsible man- 
ner by having gone out of his way to 
make tlie allegations against the character 
of a poor and helpless widow. Tlie ap- 
pellant was a man of power and weallh. 
That is aU the more why he should have 
acted with restraint and decorum. He 
faded in both. There was no good faith. 
The appellant cannot be said to have 
acted in public good. 

20. Counsel for die appellant submit- 

ted that if tliere was a reduction' of sen- 
tence from three months to two montlis 
that would save him from disqualification. 
There is no merit in tliat submission. 
This is not a case where there should 
be a reduction of sentence particularly 
when the Courts have found facts which 
dispel any semblance of good faitli and 
indicate on the contrary lack of prudence 
and dignity witli which a person occupy- 
ing tlie office of the President should 
act. ! 

21. The appeal, therefore, fads and is 
dismissed. The appellant is directed to 
surrender to the bail bond to undergo the 
unexpired term of his imprisonment. 

‘ • Appeal dismissed. 
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AIR 1970 SUPREME COURT 1376 
. , ■ - , (V 57 C 290) 

(From; Jammu and Kashmir)** 

M. HTDAYATULLAH, C. J., J. G. SHAH, 
K. S. HEGDE, A. N. - GROVER, 

A. N. RAY AND I. D. DUA, JJ. 

G. R. Baqual, Appellant v. State of 
Jammu and Kashmir, Respondent. ' , 

Civil Appeal No. 1584 of 1968, D/- 44- 
1970. 

Civil Services — Jammu and Kashmir 
Civil Services (Classification, Control and 
Appeal) Rides (1956), R. 24 ^ In matters 
of promotion and seniority, substantive 
posts matter — Seniority to be determin- 
ed by date of first appointment to such 
post and not to post held on deputation 
by selection. 

The appellant held the substantive post 
of a Superintendent in the Civil Secre- 
tariat J. and K. but was admittedly junior 
to otiier Superintendents, He was subse- 
quently selected on deputation as P. A. 
to Chairman Legislative Council which 
post is equated to an Under-Secretary > 
under the J. and K. Legislative Council 
Secretariat (Regulation and Conditions of 
Service) Rules, 1959. The Government 
promoted the respondents who were 
Under-Secretaries but who were admitted- 
ly senior to appellant in the substantive 
posts of Superintendents, to the posts of 
Deputy Secretaries, while the appellant 
was not so promoted.- 
Held that neither on the basis of sta- 
tutory rule nor on the basis of any prac- 
tice or convention the appellant was en- 
titled to seniority from the post of Super- 
intendent to the next grade. On matters 
of promotion and ranldng the substantive 
posts matter and the appellant’s appoint- 
ment as P. A. being by selection could 
not confer on him any privilege beyond 
holding that post as long as die Chairman 
would have him as his Personal Assistant. 

(Para 4) 

A. S. R. Chari, Sr. Advocate, (M/s. K. 
R. Chaudhari and K. Rajendra Chau- 
dhari. Advocate with him), for AppeUantj 
Mr. N. S. Bindra Sr. Advocate (M/s. R. 
N. Sachdiey and B. D. Sharina, Advo- 
cates, with him), for Respondent, 

Tlie folloiving Judgment of the Court 
was delivered by 

HTDAYATULLAH, C. J.;— This ap- 
peal arises from the judgment and order 

'(Writ Petn. No. 40 of 1965, D/- 21-12- 
1966 — J. & K.) 
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of the Jammu & Kashmir' High Court, ^ 
December 21, 1966, .dismissing a petition ; 
imder Article 82 (2-A) of the , Jammu & 
Kashmir Constitution filed by the peti- : 
tioner/appellant G, R. Baqual for certain 
reliefs on the,;^ound that he has been, 
discriminated against and punished with- 
out recourse to statutory provisions and : 
procedure. The facts of the case are ss 
follows: 

2, The appellant who is a Graduate 
of the Punjab University entered the Sec- 
retariat service of the Jammu & Kashmir 
State on November ,8, /1946, as a clerk. 
Later he was promoted as Superintendent , 
on September 26, 1957 and was holding a 
grade of Rs. 150-15-300 (revised 200-20- 
800-25-400). He was then appointed as 
Personal Assistant in gazetted rank in the 
grade of Rs. 200-400 (revised 250-25-350- 
30-500) and became P. A. to the Chair- 
man of the Legislative Council by his 
order dated October 23, 1959. The ap- 
pellant was then transferred to the Ci-m 
Secretariat as an Under-Secretary on Sep- 
tember 30, 1963, tmder Government orders 
in the same grade of Rs, 250-500. He 
daimed seniority against other Under- 
secretaries when on April 14, 1964, the 
Government promoted four Under-Secre- 
taries to the post of Deputy Secretaries 
in the pay scale of Rs. 450-800 which in- 
duded three of the -respondents in this 
appeal. He was not promoted and he , 
claimed that he was so entitled ,both on 
his seniority and under Ihe statutory rules. 

8, The case, of the appellant is almost 
entirely based upon his appointment as 
Personal Assistant to the Chairman of the 
Legislative Council which is equated with 
an Under-Secretary under the . Jammu . 
and Kashmir Legislative Council Sec- 
retariat (Regulation and Conditions of 
Service) Rules, 1959., Under &es 0 
rules, a P. A. to the Chairman of the 
Legislative Council is equated to a P. A. : 
to a Minister and he is in his turn equat- 
ed with an Under-Secretary and enjoys 
the same scale of pay.' This scale of. 
pay is certainly higher, tlian the scale 
of pay which the Superintendent gets. 

4, It was admitted before us that the 
appellant was not senior to the other 
Superintendents in tlie substantive post of 
Superintendent. In oilier words, if every!- 
thing had been equal, he would be junior 
to respondents Nos. 2, 3 and 4 and would 
take his turn for promotion after them. 
He claims seniority on the basis of his 
deputation M P. A. to tlie Chairman of 
the Legislative Council and his supposed , 
equation to an Under-Secretary. As a 
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matter o£ fact, lie was not promoted as 
Under-Secretary. He was only selected 
to serve as P. A. and that carried the pay 
and die gazetted rank. It happens fre- 
quently in service that such selections are 
made particularly in Secretaiial line by 
Ministers, Chairman of Legislative Coun- 
cil or Speaker. Even in this Court such 
selections are made of persons to serve as 
Secretaries to the Hon’ble Judges. This 
selection carries more pay whfle it lasts 
and gives a rank which the holder enjoys 
as a gazetted officer, but it does not con- 
fer any more privilege. In matters of 
promotion and ranking, the substantive 
posts matter, and here, the appellant ad- 
mits that he was junior to the otliers. His 
appointment to a post which in emolur 
ments was equal to that of an Under-Sec- 
retary was not in the regular line. It was 
by selection and could not therefore con- 
fer on him any privilege beyond holding 
that post as long as die Chairman of the 
Legislative Council would have him as 
his Personal Assistant. The appellant 
tried to prove his case by reference to 
Rule 24 of die Jammu & Kashmir Civil 
Services (Classification, Control and Ap- 
peal) Rules, 1956. But that rule also says 
that the seniority of a person has reference 
to the service, class, category or 
grade with reference to which the ques;- 
tion had arisen and tiiat such seniority 
shall be determined by the date of lus 
first appointment in such class, service, 
category or grade as the case may be. 
Here die service on which emphasis 
should be placed is the post of Superin- 
tendent and there, the appellant admits 
diat he is jimior to respondents 2, 3 and 
4. Therefore, , neither on die basis of the 
statutory rule nor on the basis of any prac- 
tice or convention is he entided to senio- 
rity from the post of Superintendent to 
the next grade. He must take his turn 
, in accordance with his seniority as Super- 
intendent which was liis substantive post 
when his deputation began. We see no 
force in this appeal which shall be dis- 
Imissed. There shall be' no order as to 
Icosts. 

Appeal dismissed. 
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M/s. Mund and Samont Co. (P) Ltd., 
Appellant v. C. I. T.' Bih^, Orissa and 
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Bihar (Shah J.) , [Prs. 1-2] S..C. 1377 

Civil Appeal No. 138 of 1967, D/- 6-5- 
1970. 

(A) Income-tax Act (1922), S. 66-A (2) 

~ Certificate that matter involves sub- 
stantial question of law — Certificate must 
state what in view of the High Court, die 
substantial question of law is — Merely 
saying that it fulfils requirements under 
Section 66-A (2) and is a fit case for ap- 
peal to Supreme Court, is a defective cer- 
tificate. Civil Appl. No. 376 of 1987 (SC), 
Foil. — (Appeal treated as one widi Spe- 
cial leave). (Para 5) 

(B) Income-tax Act (1922), Section 10 
(4-A) — I. T. O. has jurisdiction to deter- 
mine reasonableness of claim for remune- 
ration paid to directors in terms of Arti- 
cles of Association — • Burden to show 
that claim is reasonable is on assessee. 

Where under the Articles of Associa- 
tion, the rate of remuneration to be paid 
to the Managing Director and the Deputy 
Managing Director was fixed, the case is 
clearly covered by the terms of Section 10 
(4-A), and • the Income-tax Officer has 
jurisdiction to consider whether the al- 
lowance was excessive or imreasonable 
having regard to the legitimate business 
needs of the Company and the benefit 
derived by or accruing to it therefrom. 

(Para 7) 

It is, however, for the tax-payer to esta- 
blish by evidence that a particular allow- 
ance is justifiable. It cannot be said that 
even if the tax-payer does not produce 
any evidence in support of the claim for 
allowance, tlie Income-tax Officer must 
independently collect evidence and 
decide tliat tlie allowance claimed is ex- 
cessive or unreasonable having regard to 
the legitimate business needs of the as- 
sessee before tlie power under Section 10 
(4-A) may be exercised. (Para 9) 

Cases Referred: Cluonological Paras 
(1970) Civil Appeal No. 376 of 1907 

(SC), India Machinery Stores (P) 

Ltd. V. C.' I. T. Bihar ' 5 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — Tliis appeal is filed mth 
certificate xmder Section 66-A (2) of the 
Indian Income-tax Act, 1922. 

2. Tlie assessee is a private limited 
company carrying on business in “Mica 
Mining". Under Article 42 of its Arti- 
cles of Association, remuneration payable 
to the Managing Director and tlie Deputy ^ 
Managing Director of the assessee was 
fixed at 30% of the annual net profits sub- 
ject to the minimum of Rs. 5,000/-. In 



1378 S. C. [Prs, 2-8] Mund & Samdnt Co. v. C. I. T., Bihar (Shah J.) 'A. t B. '• 


tlie year of account ending June 30, 1958, 
die assessee, debited an amount of Rupees 
66,106/- paid to the Managing . Director 
and the Deputy Managing Director. For 
the assessment year 1959-60 the Income- 
tax Officer while computing the taxable 
income in exercise of his power under 
Section 10 (4-A) of the Income-tax Act al- 
lowed only Rs. 54,670/- as remuneration 
for the Managing Director and the Deputy 
Managing Director, and disallowed the 
balance of Rs. 11,436/-. He was of die 
view that die allowance paid to the two 
Directors was excessive or unreasonable 
having regard to die legitimate business 
needs of the Company and the benefit 
derived by or accruing to it therefrom. 
Tlie Appellate Assistant Commissioner 
confirmed the order. In second appeal, 
the Tribunal held that the Income-tax 
Officer had jurisdiction under Section 10 
(4-A) to determine die reasonableness of 
die claim for remuneration paid to the' 
two Directors and on the materials on the 
record he was justified in disallowing the 
amount of Rs.- 11,436/-. 

3. The Tribunal referred the following 
question to die High Court of Patna for 
opinion: 

‘TVIiether in die facts and circumstan- 
ces of the case, the Tribunal was correct 
in applying the provisions of Section 10 
(4-A) of the Income-tax Act to the case of 
the assessee and in disallowing Rupees 
11,436/- out of the remuneration paid to 
the Managing Director and Deputy Mana- 
ging Director in accordance ivith the pro- 
visions of die Ai-ticles of Association of 
the Company?” 

The High Court held diat the IncomeTtax 
Officer had jurisdiction under Section 10 
(4-A) to disallow a part -of the remunera- 
tion, and that the disallowance of a part 
of the claim cannot be said "to be un- 
justifiable of illegally disallowed by. die 
authorities”. 

4. In an application filed by die as- 
scssee die High Court certified the case 
under Section 66-A (2) stating that "as 
regards the value and nature of the case, 
it fulfils the requirements under Sec- 
tion 66-A (2) of die Income-taic Act, 1922, 
and is a fit case for. appeal to the Supreme 
Court.” .. 

5. In this appeal the Solicitor-General 
has contended that the ccrdficate was 
defective .in that it did not set out the 

. substantial question of law which, in the 
wew of . the Higli Court, fell to be deter- 
mined by this Court. For reasons which 
we have stated in Civil Appeal No, 376 


of 1967 (SC); . India Machinery Stores (P) ' 

Ltd. v, C. I.' T. Biliar, we are of the view, 
that the certificate is defective. , ' /• 

6. Mr. Chagla appearing on behalf of , . 
the assessee has o'ffered to file a petition: 
for special -leave in this case. We have 
accepted die undertaking given by the 
Advocate on record to file a special leave , 
petition. 

7. We have heard counsel on the 

merits of the appeal. Section 10 (4-A) of 
die Indian Income-tax Act which , was 
added by the Finance Act of 1956 with 
effect from April 1, 1956, provides, inso- 
far as it is material: , / 

"Nothing in sub-section ,(2) shall, .in the ; 
computation of the profits and gains of a 
company, be deemed to audiorise the 
making - of — 

(a) any allowance in respect of any ex-, • 
penditure which results directly or iii- , 
directiy in the provisions of any remu- . 
neration or benefit or amenity to a direc- 
tor or a. person who has a substantial inte- 
rest in die company widiin the meaning 
of sub-clause (iii) of clause (6C) of Sec- 
tion 2, or 

(b) X XX X X X 

if in the opinion of the Income-tax Offi- 
cer any such allowance is excessive or un- 
reasonable having regard to the legitimate 
business needs of die company and die 
benefit derived by or accruing to it diere- 
froni.” ■ ' 

Under die Articles of Association, the 
rate of remuneration to be paid to die 
Managing Director and die Deputy 
Managing Dhector was fixed. Tlie case 
Avas clearly covered by the terms of Sec- 
tion 10 (4A), and die Income-tax Officer 
had jurisdiction to consider whether the 
, allowance was excessive or unreasonable 
halting regard to die legitimate business 
needs of the Company and the benefit 
derived by or accruing to it therefrom. 
Counsel for the assessee submits that die 
decision- of the taxing authorities and the 
Tribunal that in the circumstances of the 
case the allowance was excessive or un- 
reasonable having regard to the legitimate 
business needs of the Company and the , 
benefit derived by or accruing to it there- . 
from -is erroneous. 

8. It appears that die Income-tax Offi- 
cer had, for the assessment years 1957-58 
and 1958-59 disallowed a part of the re- 
muneration paid . to the Directors. : The 
matter was carried to the Tribunal. -For . 
the assessment year 1957-58 the Tribunal 
allowed the claim in full: in respect of 
die year 1958-59 the. Tribunal allowed 
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an amount of Rs. 48,00.0/- as against fhe 
daim for Rs. 74,190/-.' Tlie assessment 
orders for tlie years 1957-58 and 1958-59 
are not , before tbe , Court. In -his , order 
relating to die assessment • year 1959-60 
the Income-tax OfiRcer adopted, die rea- 
sons recorded in his previous order relat- 
ing to die earher years, and held that the 
remrmeration paid to the Directors was 
excessive or unreasonable having regard 
to ' die legitimate, business needs of the 
Company and the benefit derived by and 
accruing to it therefrom. The Appellate 
Assistant Commissioner agreed with that 
view. He rejected the contention of the 
Company that the- Managing Dhector and 
the Deputy Managing Director “had prac- 
tically built up me business and it was 
due to their whole-time service and effort 
that large profits were earned by the 
Company.” Apparendy there was no evi- 
dence in support ,of such a case. He 
agreed with the Income-tax Officer diat 
the remuneration allowed . to the Direc- 
tors should be at an average rate of the 
last three years. The Tribunal held -’hat 
even diough it was not proved that die 
remuneration was "influenced by extra- 
commercial considerations” the income- 
tax Officer had determined die appropriate 
allowance by striking an average of remu- 
neration charged in die account for die 
immediate preceding three years. 

9. Mr. Chagla contends that in strik- 
ing an average for three years the Tribu- 
nal erred. Counsel contended that under 
Section 10 (4-A) of the Act, the Income- 
tax Officer must reach a conclusion that 
the allowance was excessive or unreason- 
able having regard to the legitimate busi- 
ness needs of die Company and the bene- 
fit derived by or accruing to it therefrom. 
It is however. for the tax-payer to esta- 
blish by evidence diat a particular allo^v- 
ance is justifiable. Apparendy no evi- 
dence was tendered by the assessee relat- 
ing to the duties of the Managing Direc- 
tor and the Deputy Managing Director,, 
die services rendered by them, the man- 
ner in which the profits earned by the 
assessee were enhanced by reason of 
their special aptitude or qualifications, the 
legitimate business needs of the assessee 
and die benefit derived by or accruing to 
die assessee in consequence of die servi- 
ces rendered by the Managing Director 
and die beputy Managing Director. In 
die absence of any such evidence, the 
finding recorded by the Income-tax Offi- 
cer and confirmed by die Appellate Assis- 
tant Commissioner and die Tribimal must 


be accepted. We are unable to agree widi 
counsel, for the, assessee that even if the 
tax-payer does not produce any, evidence 
in support of die. claim for allowance, die 
Income-tax Officer must independeridy 
collect evidence and decide that the al- 
lowance claimed is excessive or unreason- 
able having regard to the legitimate busi- 
ness needs of die assessee before the 
power under ' Section , 10 (4-A) may be 
exercised. 

_I0. The appeal therefore fails and is 
dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1379 
(V 57 C 292) 

(From Calcutta: (1964) 1 ITJ 530) 

J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

The Standard Refinery and Distillery 
Ltd., Appellant v. Commissioner of 
Income-tax, (Central) Calcutta, Respon- 
dent. 

Civil Appeal No. 1586 of 1968, D/- 6-5- 
1970. 

Income-tax Act (1922), Section 24 
(2) — “Same business”. — Determination 
of — Considerations. 

In determining whether two lines of 
business constitute the “same business” 
within the meaning of Section 24 (2) the 
Income-tax audiorities must consider the 
inter-connection, inter-lacing, inter-depen- 
dence and unity furnished by the exis- 
tence of common management, common 
business organisation, common adminis- 
tration, common fund and a common 
place of business. AIR 1967 SC 853, FoU. 

(Para 8) 

Cases Referred: Chronological Paras 

(1967) AIR 'l967 SC 853 (y 54)= 

63 ITR 632, Commr. of I. T., 

Madras v. Prithvi Instnance Co., 

Ltd. 3, 5 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — The Income-tax Appellate 
Tribunal referred the following question 
for opinion to tlie High Court of Calcutta 
tmder Section 66 (2) of the Income-tax 
Act, 1922: 

“Was there any evidence before the 
Tribunal on which it could hold that the 
business in dealing with shares was dis- 

FN/FN/C390/70/RGD/P ^ ’ 
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tinct and separate from tbe business of 
sugar, manufacturing and distillery?” 

The High Court recorded their answer ini 
the affimative. The assessee . appealed -to 
this Court with certificate granted by the 
High Comt under Section 66-A (2) of the 
Income-tax Act, 1922. At the hearing of 
the appeal this Court was of the view 
that the statement of the case ‘was insuffi- 
cient to determine the question raised. 
The Court observed: 

“In the present case however it iS not 
possible for us to satisfactorily dispose of 
this appeal because the statement of the 
case submitted by the Tribunal is incom- 
plete and has omitted to state material 
facts bearing upon die question referred. 
For instance, it is not clear as to whe- 
ther the assessee adduced any evidence 
as to wliy it started purchasing the shares 
of the lessor company about six months 
after the commencement of the lease. It 
is also not stated by the Tribunal whether 
there is any evidence of inter-relation be- 
tween the purchase of shares and the 
manufacture of sugar.” 

The Court ordered that the Tribunal be 
directed to submit the supplementary 
statement of the case on the following 
points: 

“1. "Wliat is the nature and description 
of the refinery acquired by tlie assessee 
in 1943? 

2. What are the dates of commence- 
ment of various ventures carried on by 
the assessee company ? 

3. What is the date of die commence- 
ment of the share business? Did -the 
share business of the assessee company 
relate only to the shares of the lessor com- 
pany or whether it related to shares of 
other companies ? 

4. The Articles of Association of the 
assessee company and the Memorandum 
be made part of the case. 

5. Was the manufacture of sugar by 
die assessee company in any way bene- 
fited by the purchase of die shares of 
the lessor company? 

6. For wfiat reason was the entire 
block of shares sold in April 1947 to the 
Produce Exchange Corporation?” 

2. The Tribunal has submitted a sup- 
plementaiy statement of the case and has 
annexed diereto the Articles of Associa- 
tion of die assesSee. Even after consi- 
dering those findings, we find ourselves 
unable to record our opinion on die ques- 
tion referred. We may observ^e that the 
question which the Tribimal was direct- 
ed to and did refer was defective and 
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restricted the' scope of the enquirjv In ; ' 
our judgment, the question should have 
. been in the . following form: ' . . : , , 

'"Whether, the business of the Company 
of dealing in shares and the business of 
manufacturing sugar and other commo- ' . 
dities constitute ■ the same business .with- . 
in the meaning of Section 24 (2) of the , 
Indian Income-tax Act, 1922, in force in 
the year of assessment ?” ; , 

We re-firame die question accordingly. ' . 

3. As pointed out by this Coitrt in 
Commir. of I. T., Madras v. Prithvi Insu- , 
ranee Co., Ltd., 63 ITR 632=(AIR 1967 SC 
853) in determining whether tivo lines of 
'business constitute die “same business” 
within the meaning of Section 24 (2) of' 
the Income-tax Act, the Income-tax au- 
diorities must consider die inter-conhec- 
tion, inter-lacing, inter-dependence and 
unity furnished by the existence of comt- 
mon management, common business orga- 
nisation, common administration, common 
fund and a common place of business. 

4. In the present case the statement 

of the case does not refer to the evidence 
relating to die existence or otherwise oL 
inter-connection, interlacing or' inter-de- . 
pendence between die tivo lines of 'biisi- 
ness. There is no- reference to die evi- 
dence about the, method of. management, 
the business organisation, the administi-a- 
tion, the fund and the place of business 
in die statement of die case or even in ' 
the judgments of the income-tax authori- 
ties. Since, however, a restricted ques- 
tion was 'framed, it is probable that in. 
submitting die statement of die case the 
Tribunal was misled into assuming that 
it was . not necessary to set out die evi- 
dence relating to the management, busi- . 
ness organisation, the administration, the 
fund and the place of business wlucli may 
not have foimd place in the statement of 
the case. " , 

5. In order to enable us to answer die 
question as re-framed, we deem it neces- 
sary to direct that the Tribunal should 
state a case on die amended question in 
the light of the tests suggested by this 
Court in Prith'vi Insurance Company’s - 
case, 63 ITR 632 = (AIR 1967 SC 853). 
The, Tribunal will submit die statement 
of the case within diree months from die. . . 
date on , which the papers reach die Tri- 
bunal. We may state that the Tribunal ^ 
will restrict itself to die materials on the 
record and will not allow fresh evidence 
to be led. 

Order accordingly. ■ 


1970 ' Lalta v. State of U. P; 

ATR 1970 SUPREME COURT 1381 
(V 57 C 293) 

(From: AUaliabad)® 

T. C. SHAH, V. -RAMASWAMI 'AND; 

•A. N. GROVER, JJ. 

Lalta and others, Appellants y. The 
State of U. P., Respondent. 

Criminal Appeal No. 185 of 1966, D/- 
25-10-1968. , , • ^ 

Criminal P. C. (1898), Section 403 
Issue — Estoppel and autre fois acquit — 
Distinction — Finding on issue of fact to 
favour of accused bars reception of evi- 
dence to disturb tlie finding in any subse- 
quent trial- of different offence permis- 
sible under Section 403 (2). Judgment to 
Cri. Revn. Applns. Nos. 410 and 413 of 
1964, 'D/- 3-6^1986 (All), Reversed. 

\^ere an issue of fact has been tried 
by a competent Court on a former occa- 
sion and a finding of fact has been reach- 
ed in favour of accused, such a fin^g 
would constitute an estoppel or res judi- 
cata against the prosecution, not as a bar 
to the trial and conviction of the accused 
for a different offence but as precluding 
the reception of evidence to disturb that 
finding of fact when the accused is tried 
subsequently even for a 'different offence 
* which might be permitted by the terms 
of Section 403 (2) Criminal P. C. Sec- 
tion 403 does not preclude the applicabi- 
lity of this rule of issue estoppel. Judgment 
in Cri. Revn. Applns. Nos. 410 and 413 
of 1964, D/- 8-6-1966 (All), Reversed. AIR 
1956 SC 415 & AIR 1965 SC 87 & (1900) 
2 QB 758 & 77 CLR 511 & 96 CLR 62 
& 1950 AC 458, Rel. on. (Para 5) 

Cases Referred; Chronological Paras 

(1965) AIR 1965 SC 87 (V' 52)= 

(1964) 7 SCR 123, Manipur Ad- 
ministration V. Thokchom Bira Singh 5 
(1956) AIR 1956 SC 415 (V 43)= 

1956 Cri LJ 805, Piitam Singh v. 

State of Punjab - 4, 5 

(1950) 1950 AC 458 = 66 TLR 
' (Pt 2) 254, Sambasivam v. Public ^ 
Prosecutor, Federation of Malaya , 5 

. (1900) 1900-2 QB 758= 69 LJQB 

918, Tlie Queen v. Ollis 5 

96 CLR 62, Marz v. The Queen 5 

' 77 CLR 511, The King v. Wilkes 5 

M/s. R. K. Garg, S. C. Agarwala, Miss 
Si Chakravarti and Mr. S. S. 'Shukla, Ad.vo- 

«(Cri. Revn. Applns. Nos. 410 and 413 of 
1964, D/- 3-6-1966 — All .) 
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(Ramaswami J.) ' [Prs. 1-2] S. C. 1381 

cates, for Appellants; M/s. O. P. Rana 
and Ravindra Bana Advocate, for Respon- 
dent. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.; This appeal is 
brought, by special leave, from the judg- 
ment of the Allahabad High Court dated 
Jtme 3, 1966 dismissing the Criminal 
Revision Applications Nos. 410 and 413 
of 1964. 

2. The appellant, Lalta filed a money- 
suit No. 54 of 1955 in the Court of Civil 
Judge, Gonda against Swami Nath on the 
basis of a pronote and receipt dated July 
1, 1952 on the allegation that Swami Nath 
had taken a loan of Rs. 250 from liim 
and executed a promissory note and a 
receipt in lieu thereof. Swami Nath filed 
a \ratten statement in that suit denying 
to have taken any loan or to have exe- 
cuted any pronote and receipt in favour 
of Lalta. It appears that prior to the 
institution of this suit Swami Nath had 
filed a complaint on January 24, 1955 
against Lalta and others alleging tliat 
they had forcibly taken his thumb im- 
pressions on a number of blank forms of 
pronotes and receipts. The case arising 
out of the Criminal complaint came to 
be heard by a Magistrate Second Class 
W'ho by his judgment dated May 31, 1956 
acquitted Lalta and the otlier persons com- 
plained against. The Criminal case against 
Swami Nath proceeded on the charges 
framed under Sections 342 and 384, 
Indian Penal Code. In tire Chnl Suit 
which was filed by Lalta, the defendant 
Swami Nath moved an application for a 
report being called from tire Superinten- 
dent, Security Press, Nasilr regarding the 
year of the revenue stamps affixed on 
the pronote - and the receipt. The matter 
was accordingly referred to the Superin- 
tendent, Security Press, Nasik and the 
report received was that the stamps in 
question had been printed on December 
21, 1953 and were issued for the first 
time on January 16, 1954 to the Treasury. 
Subsequent to tire receipt of the report 
Lalta did not put in appearance and the 
suit was dismissed for default on June 1, 
1956. Tire Chdl Judge was moved for 
filing a complaint against the appellants 
for committing forgery. The Ci-^ Judge 
Gonda actually filed a complaint on 
■ November 9, 1956 against Lalta for of- 
fences -under Sections 193, 194, 209, 465, 
467 and 471, Indian Penal Code and 
against Tribeni and Ram Bharosey for 
an offence under Section 193, Indian 
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Penal Code. The complaint was .enquir- 
ed :mto Isy a .First Class Magistrate who 
committed tile appellants to the Court 
of Session. By his, judgment dated 
NovemlDer 27, 1963, die Assistant Sessions- 
Judge, Gonda convicted Tribeni and Ram 
Bharosey under Section 467 read with 
Section 109, Indian Penal Code and sen- 
tenced them to 3 years rigorous imprison- 
ment. He found Lalta guilty under Sec- 
tion 467, Indian Penal .Code and senten- 
ced him to 3 years rigorous .imprisonment. 
Lalta was also convicted under Sec. 471, 
Indian Penal Code and sentenced to 2 
years rigorous imprisonment. He was 
also found guilty under Section 193, In- 
dian Penal Code and sentenced to rigo- 
- rous imprisonment for two years. The 
appellants took the matter in appeal to 
die Sessions Judge, Gonda who by his 
order dated October 17, 1964 set aside 
die conviction of Lalta under Section 193, 
Indian Penal Code but maintained the 
conviction of the appellants ilnder die 
other sections. .Tribeni Lalta and Ram 
Bharosey filed Revision Applications be- 
fore the AUahabad High Court which by 
its order dated June 3, 1966 affirmed the 
order of the Sessions Judge, Gonda and 
dismissed the Revision Applications. 

8. In support of tlus appeal Mr, Garg 
put forward the argument that in view 
of the fact that Swami Nath’s complaint 
had been dismissed by die Second Class 
Magistrate on May 31, 1956, the prose- 
cution case widi regard to the act of for- 
gery must fail and the conviction of 
Lalta under Sections 467 and 471, Indian 
Penal Code was not sustainable. It was 
also pointed out diat die charge of abet- 
ment against Ram Bharosey and Tribeni 
under Section 467 read widi Section 109, 
Indian Penal Code" and Section 471 read 
with Section 109, Indian Penal Code must 
fail for the same reason,' In our opinion, 
the argument put forward on behalf of 
the appellants is well founded and must 
be accepted as cori-ect. 

4. In Pritam Singh v. Tlie State of 
Punjab, AIR 1956 SC 415 it was pointed 
out by this Court that die effect of a 
verdict of acquittal passed by a compe- 
tent court on a lawful charge and after 
a lawful trial is not completely stated by 
saying that, die person acquitted cannot 
be tried again for die same offence but 
to that it must be added that the verdict 
is binding and conclusive in all subse- ' 
quent proceedings between the parties to 
die adjudication. In that case, the ap- 
pellant had been acquitted of the charge 
under Section 19 (f). Arms Act for 


possession of a revolver,. There, w a" ' 
subsequent prosecution . of ' the :appel- . 
lant for an offence under . Section 302, 

. Indian Penal Code and the possession of 
the revolver was a fact' in issue in die 
later .case which had- to be yestablidied ^ 
by the ’prosecution. It was held diat the . 
finding in die former trial on the . issue 
of possession of the revolver will, consti- . ■ 
tute an estoppel -against the prosecution- 
not as a- bar to the trial and conviction. , 
of the appellant for a different offence ■ 
but as precluding the reception of evi- , 
dence to disturb the finding of fact. 

5. Section 403, Criminal Procedure . 
Code embodies in statutory form die ac- 
cepted English rule of autre fois acquit, 
The section reads as follows: 

“403. (1) A person who has once been 
tried by a Court of competent jurisdiction 
for an offence and convicted or acquit- . 
ted . of such offence shall, while such 
conviction or acquittal remains in force, 
not be liable to be tried again for the 
same offence, nor on the same facts for 
any other offence for which a different 
charge from the one made against him 
might have been made under Sec. 236, 
or for which he might have been convict- 
ed under Section 237, 

(2) A person acquitted or convicted of 
any offence may be aftenvards tried for > 
any distinct offence for which a separate 
charge might have been made against ■ 
him on die former trial under Sec. 235, 
isub-section (1). 

(3) A person convicted of any offence 
constituted by any act causing conse- 
quences which, together with such ..act, 
constifeted a different offence from ffat 
of which he was convicted, may be after- 
wards tried, for such last-mentioned of- 
fence, if the consequences had not hap- 
pened, or were not loioum to die Court 
to have happened, at die time when he 
was con-victed. 

(4) A person acquitted or convicted of 
any offence constituted by any acts may 
notiyidistanding such acquittal or cbm 
viction, be subsequendy charged widi, 

^ other offence constitu- 

ted by the same acts, which he- may have 
committed if the Court by which he, was . 
first tried was not competent to try die 
offence with which he is subsequendy 
charged. 

(5) Nothing in this section shall effect 
the provisions of Section 26, of the Gene- 
ral Clauses Act, 1897, or of Section 188 
of this Code. 

Explanation. — ^Tlie dismissal of a com- . 
plaint, die stopping of proceedings under r 
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Section 249, flie discliarge of. tlie ac- 
cused or any , entry made upon , a charge 
under Section 273, is not an acquittal ^ for 
the purposes of t]^ section.” 

Section 26 of the General Clauses Act 
which is referred to in Section 403, Cri- 
minal Procedure Code enacts as follows: 

“Where an act or* omission constitutes 
an offence under two or more enactments, 
then riie offender shall be liable to be 
prosecuted and punished under eidier 
or, any of those enactments but shall not 
be liable to be punished twice for the 
same offence.” 

It is manifest in the present case tliat 
the appellants caniiot plead die bar en- 
acted _in Section 403 (1) of die Criminal 
Procedure Code. It is equally manifest 
diat the prosecution of die appellants 
would be permitted -under sub-section (2) 
of Section 403, Criminal Procedure Code. 
The question presented for determination 
in diis appeal is, however, different. Tlie 
question 'is whether where an issue of 
fact has been tried by a competent court 
on a former occasion and a finding has 
been reached in favour of an accused, 
such a finding would constitute an estop- 
pel or res judicata against the prosecu- 
tion, not as bar to the trial and conwc- 
tion of die accused for a different offence 
but as precluding die recepdon of e-vi- 
dence to disturb that finding of fact 
when -the accused is tried subsequently 
even for a different offence which might 
be . permitted by the terms of S. 403 (2), 
Criminal Procedure Code. Tlie distinc- 
tion between die principle of autre fois 
acquit and the rule as to issue-estoppel, 
in .other words, the objection to the re- 
ception of , evidence to prove an identical 
fact wliich has been die subject-matter 
of an earlier finding betiveen the same 
parties is clearly brought out in the fol- 
lowing passage • from the judgment of 
Wright, J. in The Queen v. Olhs, (1900) 

2 QB 758 at pp. 768-769: 

“The real question is whether diis rele- 
vant evidence, of the false pretence on 
July 5, or 6 ought to have been excluded 
on the ground that . it was part of die 
ewdence given for die prosecution at the 
former trial, at which the prisoner was 
charged witli having obtained money 
from Ramsey on that false pretence, and 
was acquitted of that charge.” 

Speaking of this t^^pe of estoppel, Dixon, 

J. stated in The King v. Wilkes, 77 CLR 
511 at p. 518; 

"Vidiilst there is not_ a great deal of 
authority upon -the subject, it appears to 
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me that there is nothing -wrong in the 
view that there is ap issue-estoppel, if it 
appears by record of itself or as explain- 
ed by proper evidence, ,that the same 
point was determined in. favour of a 
prisoner in a pre-vious criminal trial which 
is brought in issue on a second criminal 
trial of the same prisoner. That ' seems 
to be dmpHed in die language used by 
Wright, J, in R. v. Olhs, (1900) 2 QB 758 
which in effect I have adopted in the 

foregoing statements There must 

be a prior proceeding determined against 
the Crown necessarily invol-ving an issue 
which again arises in a subsequent pro- 
ceeding Dy die Crown against the same 
prisoner. The allegation of the Crown 
in the subsequent proceeding must itself 
be inconsistent with the acquittal of the 
prisoner in the previous proceeding. But 
if such a condition of affairs arises I see 
no reason why the ordinary rules of issue- 
estoppel should not apply. Such rules 
are not to be confused widi those of res 
judicata which in criminal proceedings 
are expressed in the pleas of autre fois 
acquit and auti’e fois convict. They are 
pleas which are concerned ivith the judi- 
cial determination of an alleged criminal 
liability and in die case of conviction with 
die substitution of a new liability. Issue 
estoppel is concerned with die judicial 
establishment of a proposition of law or 
fact betw'een parties. It depends upon 
well-known doctrines wliich control the 
relitigation of issues which are setded by 
prior litigation.” 

The same question was the subject-matter 
of consideration by the High Court of 
Australia in a later case Marz v. The 
Queen, 96 CLR 62 at pp. 68-69. The 
question at issue was the validity of a 
con-viction for rape after the accused had 
been acquitted on the charge of murder- 
ing the woman during the® commission of 
die act. In a unanimous judgment by 
which the appeal of die accused was al- 
lowed, the High Court stated as follows: 

“It is a negation in the alternative upon 
wliich^ so long as the verdict stood in its 
entirety, the applicant was entitled to 
rely as creating an issue-estoppel against 
the Croum. He was entitled to rely 
upon it because when he pleaded not 
guilty to the indictment of murder the 
issues which were tiiereby joined be- 
tween him and the Crown necessarily 
raised for determination the existence of 
the three elements we have mentioned 
and the verdict upon those issues must, 
for die reasons we have given, be taken 
to have affirmed the existence of the 
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tiiird and to Have denied tlie existence of 
one or other of the other two elements. 
It is .nothing to point that , the .verdict 
may have been the result of. a misdirec- 
tion of die judge and that owing , to the 
.misdirection the jury may have found 
the verdict without understanding or in- 
tending what as a matter of law is its 
necessary meaning or its legal conse- 
quences. The law which gives effect to 
issue estoppels is not concerned with the 
correctness or incorrectness of the find- 
ing wliich amoimts to an estoppel, stiU 
less with the processes of reasoning by 
which the finding was reached in fact; 
it does not matter that the finding may 
be thought to be due to the jury having 
been put upon the wrong track by some 
direction of the presiding judge or to the 
jury having got on the wrong track un- 
aided. It is enough diat an issue or 
issues have been distinctly raised and 
found. Once that is done, then, so long 
as the finding stands, if there be any 
subsequent litigation between die same 
parties, no allegations legally inconsistent 
ivith the finding may be made by one 
of diem against the other.” 

It is therefore clear that Section 403, 
Criminal Procedure Code does not pre- 
clude the applicability of this rule of 
issue-estoppel. It was contended by Mr. 
Rana on behalf of the respondent that 
die decision of this Court in Pritam 
Singh’s case, AIR 1956 SC 415 was based 
on the observations of the Judicial Com- 
mittee in Sambasivam v. Public Prose- 
cutor, Federation of Malaya, 1950 AC 
and the decision in Pritam Singh’s case, 
AIR 1956 SC 415 required reconsi- 
deration because the principle could have 
no application to India where the princi- 
ple of autre fois acquit is covered by a 
statutor}' provision viz.. Section 403, Cri- 
minal Procedure Code which must be taken 
to be exhaustive in character. We are 
unable to accept this contention as right. 
We have already jmirited out that Sec- 
tion 403, Criminal Procedure Code does 
not preclude the, applicability of the rule 
of issue-estoppel. In any event the rule, 
is one which is in accordance with sound 
, principle and supported by high authority 
and there are already tivo decisions of 
this Court, viz., Pritam Singh’s case, AIR 
1956 SC 415 and a latter case — ^Manipiu 
Administration v. Tliokchom, .Bira Singh, 
(1964) 7 SCR . 123 = (AIR 1965 SC 87)—, 
which have accepted the rule as a pro- 
per one to, be adopted. We therefore do 
not see any reason for casting any doubt 
on the soimdness of the rule or for tak- 


ing a different view from ..that adopted in, . 
the two. earlier decisions of this Court \ 

referred to. '• 

6. If the rule of issue-bstoppel is ap- _ . 
plied to the present ‘case, it foHou'S that: 
the charge with regard to fqrg^ must \ 
fail against all the appeUahts. The rea- ? 
son is that the case’ of Swami Nath is, 
solely based upon the allegation that his , 
thumb inipressions ^were obtained on 
blank forms of promissory notes and re- ; 
ceipts on January 7, 1955 by the use of 
force. If the finding of the Second Class 
Magistrate on this issue is final and can- . 
not be reopened, the substratum of the 
present prosecution case fails and the 
charges of . forgery under Sections 467 
and '471, Indian Penal Code cannot bo 
estabh'shed against any of the appellants. 

7. For these reasons we hold that this 
appeal "must be allowed the judgment of 
the Allahabad High Court dated June 3, 
1966 must be set aside and the convic- 
tions of each of the appellants, and the 
sentence imposed upon them should be 
quashed. If the appellants are still in 
jail they should be set at liberty forth- 
Svith, 

Appeals allowed. 


AIR 1970 SUPREME COURT 1384 
(V 57 C 294) 

(From: Allahabad) 

J. C. SHAH AND K. S. HEGDE, JJ. 
Hindusthan Commercial Bank Ltd., Ap- 

} )eUant v. Punnu Sahu (dead) through 
egal representatives. Respondents. 

Ciwl Appeal No. 1694 of .1966, D/- T- 
12-1969. 

(A) Civil P. C. (1908),: o. 21, R. 90 Pro- 
viso (as amended by Allahabad H. C.) — » 
Expression “entertain” in Proviso — Mean- 
ing ^ — It means “adjudicate upon” or 
“proceed to consider on merits” and does 
not- refer to initiation of proceedings. AIR 
1968 SC 488, Foil.; Decision of Allahabad 
H. C., Affirmed. (Para 4) 

; (B) Civil P. G. (1908), Order 21, Rule 90 
Clause (b) to Proviso (as introduced by 
Allahabad H. C.) — Application to set 
aside sale made prior to amendment — 
No compliance vvitli Clause (b) even after 
its introduction — Effect., — Power con- 
ferred upon Couri: by Clause (I)) — 
Nature — Decision of Allahabad H. C., 
Reversed. 

CN/DN/A94/70/DVT/:G ^ — 
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The power conferred on the court 
tinder Clause (b) .to the Proviso is discre- 
tionary. Ordin^y the Coturt has to give 
an opportunity to the applicant to com- 
ply with Clause (b) of me proviso and 
can reject the application to set aside 
sale if Clause (b) is not complied ^vith. 
This is. particularly so when the applica- 
tion is made prior to incorporation of 
Clause (b) to die Proviso. (Para 5) 

Where the application to set aside sale 
is made prior to amendment of the 
■proviso and all the parties had proceed- 
ed on the basis that Clause (b) to Proviso 
did not apply to the proceedings, the 
application cannot subsequently be set 
aside on groimd that Clause (b) is not 
complied with. Decision of AUahabad 
H. C., Reversed; AIR 1962 All 547, Ap- 
proved. (Para 5) 

Cases Referred: 'Chronologieal Paras 

(1968) AIR 1968 SC 488 (V 55) . = 

(1968) 1 -SCR 505, Lakshmiratan 
Engineering Works Ltd, v. Asst. 
Commr. S^es Tax, Kanpur 4 

(1964) AIR 1964 AR 289 (V 51), 

Mahavir -Singh v. Gauri Shankar 4 

(1963) AIR 1963 AU 820 (V 50) = 

ILR (1963) 2 All 368, Haji Rahim 
Bux and Sons v. Firm SamiuUah' 
and sons 4 

(1962) AIR 1962 All 543 (V 49) =' 

1962 All LJ 729, Dhoom Chand 
Jain V. Chamanlal Gupta . 4 

(1962) AIR 1962 All 547 (V 49) = 

ILR (1962) 2 AU 256, Kundan 
Lai V. Jagan Nath Sharma 4, 5 

Tlie following Judgment of the Comt 
was delivered by 

HEGDE, J.: This is an appeal by spe- 
cial leave. It arises from Execution Case 
No. 16 of 1956 in the court of the First 
Additional Civil Judge, Varanasi, There- 
in certain properties belonging to the 
judgment-debtor were sold. The appel- 
lant moved the executing court under 
Order 21, Rule 90, Code of Civil Proce- 
dure to set aside the sale. His applica- 
tion was dismissed on the ‘ground that 
he was not an interested party. Aggrie- 
ved by tliat order he went up in appeal 
to the High Court of Allahabad. • The 
High Court reversed tire finding of the 
lower court that the appeUant was not 
an interested party but at the same time 
dismissed the appeal on the groimd that 
as the appeUant had not complied with 
. the requirements of Rule 90, Order 21, 
Code of Civil Procedure, as amended 
by the AUahabad High Court his applica- 
tion was not maintainable. ' 


2 , The amended proviso with wliich 
we are concerned in this appeal reads 
thus: 

"Provided that no application to set 
aside a sale shaU be entertained— 

(a) upon any ground which could have 
been taken by me applicant on or before 
the date on which &e sale proclamation 
was draivn up; and 

.'(b) unless the appKcarit deposits such 
amount not exceeding tiyelve and half 
per cent of the sum realised by the sde 
or- furnishes such security as the Court 
may, in its discretion, £ix except when 
the Coiut for reasons to be recorded dis- 
pense with the requirements of this 
clause: 

Provided further that no sale shaU be 
set aside ' on the ground of irregularity or 
fraud unless upon- the facts proved the 
Court is satisfied that the applicant has 
sustained substantial injury by reason of 
such irregularity or fraud'.” 

3, Clause (b) of the proviso was add- 
ed on June 1, 1957. The application 
with which we are concerned in this case 
was' made on January 2, 1957. The ap- 
plicant did not give security as provided 
in the newly amended clause nor did the 
court caU upon him to do so.. Before 
the executing court aU the parties pro- 
ceeded on the basis that the application 
was regularly made. The objection as 
to the maintainability of the application 
appears to have been taken for the first 
time in the High Court, 

4, Before the High Court it was con- 
tended on behalf of the appeUant and 
that contention was repeated in this 
Court, tliat Clause (b) of the proviso did 
not govern the present proceedings as 
the application in question had been filed 
several months before that clause was 
added to the proviso. It is the conten- 
tion of the appeUant that the expression 
‘entertain” found ip the proviso refers to 
the initiation of the proceedings and not 
to die stage when the court takes up 
the’ apphcation for consideration. This 
contention was rejected by the High 
Court relying on the decision of that 
court in Kundan Lai v. Jagan Nath 
Sharma, AIR 1962 AU 547. The same 
view 'had been taken by the said High 
Court in Dhoom Chand Jain v. Chaman- 
lal Gupta, AIR 1982 AU 543 and 
Haji Rahim Bux and Sons v. Firm 
SamiuUfk and Sons, AIR 1963 AU, 320 
and again in Mahavir Singh v. Gauri 
Shankar, AIR 1964 AU 289. These deci- 
sions have interpreted the expression 
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“entertain” as meaning /adjudicate upon* 
or ‘proceed to consider on merits’. This 
view of. the High Court has been accept-, 
ed as correct by this Court in Lafahmi- 
ratan lEngineering Works Ltd. v. Asst. 
Coinmn, Sales Tax, Kanpur, AIR 1968 
SC 488. We are bound by that, decision 
and as sucb we are imable to accept the 
■ contention of the appellant that Cl. (b) 
of the proviso did not apply to the pre- 
sent proceedings. 

5. In the High Court, the appellant 
prayed for an opportunity for complying 
with ihe requirements of Clause (b) of the 
proviso to Order- 21, Rule 90, Code of 
Civil Procedure but tlie High Court re- 
fused to grant liim that opportunity as 
in its opinion, the comph'ance of the pro- 
viso had t6 be made prior to the disposal 
of the application on merits. It proceed- 
ed on tlie basis that tlie compliance of 
the proviso is mandatory and as such the 
court is incompetent to permit tlie- ap- 
plicant to comply with the same, once 
the application has been disposed of on 
merits. In our judgment this \aew of tlie 
High Court is erroneous. Clause (b) of 
the proviso confers on court considerable 
discretion. It is left to the court to 
decide the quantum of deposit to be made 
subject to die maximum prescribed there- 
in. The comt is also conferred widi die 
power to dispense wnth tlie requhements 
of maldng a deposit, for reasons to be 
recorded. From the language of the pro- 
viso, it is clear diat die power conferred 
on die court is a discretionary power. As 
observed by the Allahabad High Court 
in Kundan Lai’s case, AIR 1962 All 547 
(supra) it is expected diat the court would 
ordinarily give an opportunity to the ap- 
plicant to comply with Clause (b) of the 
prowso and could reject the application 
if the same were still not complied with. 
That should be particularly so in an ap- 
plication made before Clause (b) was in- 
corporated into die ■ proviso. As seen 
earlier before die executing court all the 
parlies had proceeded on the basis that 
the clause in question ' did not apply to 
the present" proceedings. Under die cir- 
cumstanees, we . are of the opinion, that 
in the interest of justice die High Court 
should have remanded die case to the 
executing court leaving it to diat court 
to exercise its discretion under Cl. (b). 

6. For the reasons mentioned above 
we allow this appeal and set aside the 
order of the High Court and remit the 
case to the executing , court for dealing 
with the, same in accordance with law. 


'. S. N. Srivastavai ^ A. I. R... . f 

The costs of this appeal shall be costs in 
the cause. • . . ; . ' ■ ; 

*-• Appeal allowed. 
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- (V 57 C 295) ■ - " 

J. C. SHAH, V. RAMASWAMI, 

G. K. MITTER, K. S. HEGDE AND. 

A. N. GROVER, JJ. 

The Premier Automobiles Ltd., Peti- 
tioner V. .S. N. Srivastava, Income Tax 
Officer Companies Circle I (3), Bombay 
and another. Respondents. ’ 

Writ Petn. No. 67 of 1965, D/- 10-10- 
1988. , ■ . 

Income Tax Act (1961), Sections 207, 
208, 160 — Liabihty of assessee to pay 
advance tax as agent of non-resident — j ; 
Procedure — Provisions do ■ not infringe ‘ 
equality clause . — Constitution of India, 
Ai'ticle 14. 

Under the Income Tax Act 1961' a per- 
son is liable to be assessed to tax as a 
representative assessee'. A representative 
assessee by sub-section (1) of Section 160 
includes amongst others, the agent of a 
non-resident in respect of the income' of 
a non-resident specified in Section 9 (1) (i) 
and also a person who is treated as an 
agent imder Section 163. Of tlie liabi- 
lity to pay advance tax it is not predi- 
cated that die previous year should have 
come to an end before liability can arise. 
The prerious year of an assessee may in 
some cases end after tlie commencement 
but before tlie end of a financial year in 
which advance tax is payable; it may in 
other cases commence and end with the 
financial year.' The liability to pay ad- 
vance tax - of a representative assessee 
does not depend upon determination of 
the total income for the previous year. 

. Liability to submit an estimate neces- 
sarily implies the duty to secure the re- 
quisite information from the non-resident 
for submitting tlie estimate. The tax is 
assessed on the agent for and on behalf 
of the principal, and the Act has made 
an express provision • enabling the agent 
to recover from the principfd the tax so 
paid by him. Once the Income Tax. Offi- 
cer treats a person as an agent of ■ 
non-resident, habdity to pay tax on regu- 
lar assessment arises, and his liability as 
a representative assessee to pay adi'ance - 
tax is not excluded by any provision of 
tlie Act. 

CN/DN/F464/68/RGD/A 
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Sections 207, 208 and 212 (3) apply to 
every person wbether be is assessed in 
respect of bis own income or as a repre- 
sentative , assessee and an unexpressed 
limitation on tbe express words of tlie 
statute in favour of an agent of a non- 
resident principal cannot be implied. 

, . (Paras 3 to 6) 

It cannot- be assumed fb'at an assessee 
whose year of account coincides with 
the financial year is not in respect of 
that year liable to pay advance tax. The 
computation of advance tax is not depen- 
dent upon tbe completion of die previous 
year; it depends upon tbe rules prescri- 
bed by Sections 209, 210 and 212. Every 
person who has been previously assessed 
to tax -is liable when ordered by tbe 
Income Tax Officer to pay advance tax, 
subject to the fight to make an estimate 
under Section 212 (1). A person who has 
not been previously assessed but whose 
income is Hkely to exceed the specified 
amount is also liable to pay advance tax. 
The Act does not accord discriminatory 
treatment between different assessees. 
Payment of advance tax is on account 
and is always liable to be adjusted against 
die tax assessed on regular assessment. 
That again applies to all assessees. The 
plea that die provisions imposing liability 
to pay advance tax upon an agent of a 
non-resident infringe the equality clause 
of the Constitution has no substance; 

(Para 8) 

Mr. M, C. Cliaglaj Senior Advocate, 
(M/s. F. N. ICaka and O. P. Malhotra, 
Advocates and Mr. J. B. Dadaclianji, 
Advocate of M/s. J. B. Dadaclianji and 
,Co. mth him), for Petitioner; Mr. B. Sen, 
Sr. Advocate (M/s. T. A. Ramachandran 
and R. N. Sachthey, Advocates with him), 
for Respondents. 

The following Judgment of the Court 
was delivered by 

SBAH, J.; On February 25, 1965, the 
Income-tax Officer, Companies Circle I 
(3), Bombay, directed that- for the pur- 
pose of die Income-tax Act, 1961, the 
Premier Automobiles Ltd. — hereinafter 

called ‘die Company’ — be treated as an 
agent of M/s Dodge Brothers of United 
Kingdom — a non-resident Company. On 
the same day die Income-tax Officer is- 
sued a notice of demand under Sec. 156 
read widi Sec. 210 of the Act calling upon 
. the Company to pay on or before March, 
1965, advance-tax of Rs. 11,51,235.91 
as agent of die foreign principal 
during the financial year 1964-65. The 
Company then moved a petition in this 


Court for an order quashing and setting 
aside' the order under Section 163 and 
notice of demand under Section - 156 for 
the assessment year 1965-66 and for an 
injunction or prohibition restraining' the 
Income-tax Officer from enforcing or im- 
plementing die, order under Section 163 
and die notice under Section 156' read 
with Section 210 of die Income-tax Act, 
1961. The petition was resisted by the 
Income-tax Officer, 

2. In support of die petition coimsel 
for the Company raised two contentions: 

(1) diat under Sections 209 and 210 of 
the Indian Income-tax Act 1961, no order 
for payment of advance-tax can be made 
against an agent of a non-resident; and 

(2) that a provision which audiorises 
collection of advance-tax from an agent 
of a non-resident infringes the equahty 
clause of die Constitution and is on that 
account void. 

Sections 207 and 208 of the Income-tax 
Act, 1961, insofar as they are material, 
provide: 

207 — ^‘(1) Tax shah, be payable in ad- 
vance in accordance with the provisions 
of Sections 208 to 219 in die case of in- 
come other than income chargeable under 
the head ‘Capital gains.’” 

208 — -“Advance tax shall be payable in 
the financial year: — 

(a) where die total income exclusive of 
capital gains of the assessee referred to 
, sub-clause w(i) of Clause (a) of Section 209 
exceeded- the maximum amount not char- 
geable to income-tax in his case by two 
thousand five hundred rupees; or 
■(b)xxxxxx” 
Section 209 sets out the rules for compu- 
tation of amount of advance-tax payable 
by an assessee in tile financial year. Sec- 
tion 210 provides by sub-section (1) — 

"Where a person has been previously 
assessed by way of regular assessment 
under this Act or under the Indian In- 
come-tax Act, 1922, die Income-tax Offi- 
cer may, on. or after the 1st day of April 
in the financial year by order in writing, 
require him to pay to the credit of die 
Central Government advance tax deter- 
mined in accordance ividi the prowsions 
of Sections 207, 208 and 209.” 

Sections 207, 208, 209 and 210 prescribe 
machinery for imposition of liabiliti' for 
and determination of die quantum of ad- 
vance-tax in respect of income which is 
chargeable to income-tax in the hands of 
a person on regular assessment. 

S. Under the Income-tax Act 1981 a I 
person is liable to be assessed to tax ini 
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Irespect of his own inconie, and also in , 
Respect of- certain classes' of income re- 
ceived by or accruing or arising to others. 
He is also liable to be assessed to tax 
as a representative assessee. 'That is ex- 
pressely so enacted by Section 161 (1) 
which pro'vides; , . 

, ‘'Every representative assessee, as re- 
gards' the income in respect of which , he 
is a representative assessee, shall be sub- 
ject to tiie same duties, responsibilities 
and liabilities as if the income were in- 
come received by or accruing to or in 
favour of him beneficially, and shall be 
liable to assessment in his own 
name in respect of that income; 
but ^y such assessment shall be deem- 
ed to be made upon him in his represen- 
tative capacity only, x x 

A representative assessee by sub-sec. (1) 
of Section 160 includes amongst others, 
the agent of a non-resident in respect of 
the income of a non-resident specified in 
Section 9 (1) (i), and also a person who 
is treated as an agent under Section 163. 
By sub-section (2) a representative asses- 
see is deemed to be an assessee for the 
purpose of the Act. By Section 162 the 
representative assessee, who as such pays 
any sum under the Act, may recover the 
sum so paid from the person on whose 
behalf it is paid. Section 163 (1) defines 
for tlie pxuposes of the Act an "agent” 
in relation to a non-resident. Resort to 
the machinery for assessing a representa- 
tive assessee is however not obligatory: 
it is open to the Income-tax OiEcer to 
make a “direct assessment of the person 
on whose behalf or for whose benefit in- 
come therein referred to is receivable” 
or to recover “from such person tlie tax 
payable in respect of such income”. 

4. On regular assessment an agent of 
a non-resident is, by ■virtue of Sec. 160 (1) 
read witlr Section 163 hable to be asses- 
sed to tax and the tax so' assessed may 
be recovered yfrom him. The agent, if 
assessed to tax, has the right to recover 
tax paid by him from tlie person whom 
he represents: Section 162. Since a non- 
resident is in respect of income whidi 
forms part of his total income liable to 
be assessed to tax, he may also be called 
upon to pay advance-tax in respect of 
the income accruing to or received by 
him which forms part of his total income 
diargeable to taxby virtue of Secfa'ons 4, 
5 and 207. So far there is no dispute. 
Coimsel for the Company however turged 
tliat an agent of a non-resident may be 
assessed in regular assessment in respect 


of the income accruing or arising to liis 
prindpal, but he cannot be called upon, 
to pay advance-tax’ even tlibugh he is by : 
■virtue of Section 160 (2) deemed an as- 
sessee for the puiposes of the Act. ‘ 
Diverse reasons were suggested in sup-; 
port ■ of that argument. It was; said that 
since under Section 209 (1) the amount 
of advance-tax payable by. an assessee in 
the finandal year is to be computed on 
his total income of the latest previous 
year in respect of which he has been ^- 
sessed by ■way of regular assessment, ah 
agent cannot be directed to pay advance- 
tax, the incidence of' hability whereof 
depends upon tlie deteimination of , total 
income of the principal. We fail to. see 
any substance in this argument... Sees- 
tion 207 imposes liability for payment of 
advance-tax, and Section- 208 prescribes 
the conditions of liability to pay advance- 
tax. Determination of. total income of the 
previous year of the assessee is not made 
a condition of the hability to pay ad- 
vance-tax. Advance-tax. payable by an 
assessee is computed in the manner pro- 
vided by Section 209 when the assessee 
has been predously assessed to tax. Die 
income-tax Officer is also enjoined by Secr 
tion 210 to issue a notice to. ' a person 
who has been pre'viously assess^ ‘by 
way of re^ar assessment” to pay ad- 
vance-tax for the finandal year. If the 
assessee has not been previously asses- 
sed by way of regular assessment, he is 
required by Section 212 (3) to make an 
estimate of his total income — exduding 
capital gains — ^if it is lilcely to exceed 
the maximum amount not diargeable to 
tax by two thousand five hundred rupees. 
These pro'visions apply to aU assessees. 

If an assessee is chargeable to tax in res- , 
pect of his own income pr income of 
others which is chargeable to tax as his 
own income, tliose provisions indisputably 
apply. It is exTpressly enacted by Sec- 
tion 161 that as regards income in respect . 
of which a person is a representative as- 
sessee, he shall be subject to ffie same 
duties, responsibilities and liabilities as if 
the income were income received by or 
accruing to or in favour of him benefi- 
dally. It is clearly implicit tlierein tliat 
a representative assessee is not exempt 
from liability to pay advance-tax. Of 
the liability to pay advance-tax it is not 
predicated that the previous year .should 
have come to an end before liability can 
arise. The previous year of an assessee 
may in some cases end after the com- 
mencement but before the end of a finan- 
dal year in which advance-tax is payable: 
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it may in other cases conimence and end 
\^th the financial year. But the liabi- 
lity to pay . advance-tax is not in any 
manner affected because the previous year 
ends before or with the financial year. 
Where an assessee’s previous year is the 
financial year, his total income may not 
be determined for the previous year be^ 
fore the commencement of the financial 
year, but on that account no exemption 
from payment of advance-tax is granted 
by the Act. On the commencement of a 
financial year, a person .who is previously 
assessed to tax is liable to pay advance- 
tax on demand by die Income-tax OlBcer 
under Section 210. The quantum of tax 
will be determined by Section- 209 and 
will be adjusted in the manner provided 
by Section 210 (3). That applies to every 
assessee whether the .tax is liable to be 
paid by him on his own total income, 
or on the income assessed in his hands 
as a representative assessee. If he has 
not been previously assessed in die cha- 
racter in which he is hable to pay tax, an' 
obligation is imposed by Section 212 (3) 
upon him to m^e an estimate, of his in- 
come and to pay advance-tax. That 
provision applies to his oivn income and 
also to the income in respect of wliich 
he is a representative assessee. There is 
nothing, in the Act imder winch die habi- 
lity to pay advance-tax of a representa- 
tive assessee depends upon determination 
of die total income for' the previous year. 

5. An argument of hardship was also 
raised. It was said that an agent of a 
non-resident may not normally have in' 
his possession any materials on which he 
may estimate ' the income in respect of 
which he may be chargeable to advance- 
tax, if he had hot been previously asses- 
sed to tax as an agent of a non-resident. 
That again, in our judgment, is not a 
ground which exempts an agent from h'a- 
bility to pay advance-tax on behalf of 
his principal. Liability to submit an esti- 
mate necessarily implies die duty to 
secure the requisite information from the 
non-resident for submitting the estimate. 
The tax, if must be remembered, is asses- 
sed on die agent for and on behalf of 
the principal, ' and the Act has made an 
express provision enabling the agent to 
recover from the principal the tax so paid 
by him. Once ihe Income-tax Officer 
treats a person as an agent of non-resi- 
dent, liability to pay tax on_ regular assess- 
ment arises; and iis liability as a repre- 
sentative assessee to pay advance-tax ,is 
[not excluded by any provision of the Act. 


6. In our judgment. Sections 207 and 
208 which impose liability to pay ad- 
vance-tax in a financial year. Section 210 
"which authorises the Income-tax Officer 
to make a demand for payment of ad- 
vance-tax from a . person who is previ- 
ously assessed, and Section 212 (3) which 
imposes the duty to make an estimate of 
the total income likely to be received or 
to accrue or arise and to pay advance- 
tax if the toM estimated income exceeds 
the 'maximum amount not chargeable, to 
tax in his case by Rs. 2,500, 
apply tO' every person whether he 
is- assessed in respect of liis own income 
or as a representative assessee, and we 
are unable to imply an unexpressed limi- 
tation on the express words of the statute 
in favour of an agent of a non-resident 
principal. 

7. In the present case by order dated 
February 25, 1965, for the assessment 
year 1964-65 the Company was treated as 
an agent of the non-resident principal. 
Since the Company was treated as an 
agent of the non-resident it became liable 
to pay advance-tax in the financial year 
1964-65. By virtue of Section 20’7 read 
with Section 208 tlie declaration ftat the 
Company was an agent involved liability 
to pay advance-tax as well as tax asses- 
sed on regular assessment. We are un- ■ 
able to hold that the liability to pay ad- 
vance-tax did not arise against the Com- 
pany. 

8. Tlie plea that the pro-visions impo- 
sing liability to pay advance-tax upon an 
agent of a non-resident infringe tire equa- 
lity clause of tlie Constitution has no 
substance. As aheady observed, the lia- 
bility to pay advance-tax arises under 
Sections 207- and 208 and its quantum is 
determined by Ss. 209, 210 and 212 (3) 
and it is not predicated of tlie accrual 
of hability that tlie total income of the 
pre-vious year should be ascertained or 
precisely ascertainable when demand is 
made by the Income-tax Officer under 
Section 210, or when tlie assessee is re- 
quired to make an estimate. Tlie assump- 
tion that an assessee whose year of ac- 
count coincides with the financial year 
is not in respect of tliat year liable to 
pay advance-tax is not iVarranted. The 
computation of advance-tax is not depen- 
dent upon the completion of tlie previous 
year: it depends upon the rules prescri- 
bed by Sections 209, 210 and 212. Every 
person who has been prewously assessed 
to tax is liable when ordered by tlie In- 
come-tax Officer to pay advance-tax, sub- 
ject to the light to make an estimate 
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under Section 212 (1). A, person \ylio lias 
not been previously assessed but whose 
income ■ is lilcely to exceed the specified 
amount is also liable to pay advance-tax. 
The Act does not accord discriminatory 
treatment between difEerent ^assessees. 
Payment of advance-tax . is' bn account 
and is always liable to be adjusted against - 
the tax assessed on regular assessment 
Tliat again applies to -all assessees. It is 
then, difficult to appreciate (he grounds 
on which the plea of denial of equal pro- 
tection may be sustained. The only ground 
urged, that an assesses may escape habi- 
lity to pay advance-tax where his previ- 
ous year coincides \iath tlie financial 
year, is without substance, and no other 
ground is set up in support of the plea 
of violation of tiie guarantee of equality 
under Article 14 of tlie Constitution. 

9. The petition tlierefore fails and is 
dismissed, with costs. 

Petition dismissed. 


AIR 1970 SUPREME COURT 1390 
(V 57 C 296) 

(From: Bombay)* 

S. M. SIICRI, G. K. MITTER AMJ 
P. JAGANMOHAN REDDY, JJ. 

Chandrakant Kalyandas Kalmdkar, Ap- 
pellant V. The State of Maharashtra and 
others. Respondents, 

Criminal Apped. No. 170 of 1967, D/- 
2-5-8-1969. 

(A) Penal Code (1860), Section 292 — 
— Obscene boolcs etc. — Question of 
obseenity — Does not altogether depend 
on oral evidence but must be judged by 
the Court. 

The question whether particular ' arti- 
cle or story or book is obscene or not does 
not altogether depend on oral evidence 
because it is die duty of tire Court to 
ascertain whether tire book or story or 
any passage or passages drerein offend 
the provisions of Section 292, Even so 
as dre question of obscenity may have to 
be judged in dre light of the. claim that 
the work . has a predominant literary 
merit, it 'may be necessary if it is at aU, 
required, to rely to a certain e.vtent on 
the evidence and views of leading littera- 
teurs on drat aspect particularly when 

. *(Cri, Appeal No. 805 of 1965, D/- 25-10- 

1966 — ^Bom.) 
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dre work is in a language with which die 
Court is not conversant Often : a trans-^ . 
lation may not bring out - the delicate 
nuances of the literary art in the story' 
as it does, in the language in wlrich it is* 
wriden and in those circumftances what 
is said about its liter^ quality and 
worth by persons competent to speak 
may be of- value, though dre verdict as 
to whether- the book or article or story 
considered as a whole panders to the 
urient and is obsceire must be judged 
y dre Courts, (Para 4) 

(B) Penal Code (1860), Section 292 
Obscene books etc. — Obscenity i— 
Determination — Aspects to be consider- 
ed by Court. Criminal Appeal No. S05 
of 1965, D/- 25-10-1966 (Bom), on facts 
Reversed. 

What is obscenity has not been defined 
either in Section 292, I. P. C. or in any 
of the Statutes prohibiting and penalising 
mailing, importing, exporting, publishing 
and selling of obscene matters. It is the 
duty of Court to consider the obscene 
matter by talcing an overall view of the 
entire work and to determine whedier 
the obscene passages are so likely - to 
deprive and corrupt those whose minds 
are open to such influences and in whose 
hands the book is likely to fall and in 
doing so one must not oyerlook dre in- 
fluence of the book on the social mora- 
lity of our contemporary Society. 

(Para 5) 

Tire concept of obscenity would differ 
from country to country depending on 
dre standards of inorals of contemporary 
society,' What is considered as a piece 
of literature in France may be obscene 
in England and what is considered in 
both countries aS not harmful to public 
order and morals may be obscene in our 
country. The standards of contemporaiy 
society in India^ are also fast changing. 
Tire adults and adolescents have available 
to them a large number of classics, novels 
stories and pieces of literature which 
have a content of sex, love and romance. 
In the field of art and cinema also the 
adolescent is shown situations .which even 
a quarter of century ago would be con- 
sidered derogatory to public rhorality, 
but having regard to changed conditions 
are 'more talcen for granted \vitliout in, 
anyway tending to debase or debauch 
the mind. Wlrat the Court has. to see 
is that whedrer a class, irot an isolated 
case, into whose hands the book, article, 
or story falls suffer in tlieir moral outlook 
or became depraved by reading it or 
might have impure,, and • Iccheious 
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thoughts aroused in their minds. (1868) 
3 QB 360 and AIR 1965 SC 881, Rel. on; 
Criminal Appeal' No. 805 of 1965, D/- 

25-10-1966 (Bom), on facts. Reversed. 

(Para 13) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC- 881 ,(V 52) = 

1965 (2) Gri LJ 8,' Ranjit D. 

Udeshi v. State of Maharashtra B 
(1868) 1868-3 QB 360 = 37 LJMG 

89, . R. V. Hicldin 5 

Mr. S. S. Kavalekar, Sr. Advocate (M/s. 
K. Rajendra Chaudhuri and K. R. Chau- 
dlmri. Advocates -witli him), for Appel- 
lant; . M/s. H. R. Klianna, B. D. Sharma 
and S. P. Nayar, Advocates, for Respon- 
dent No. 1. • 

The following Judgment of tlie Court 
was delivered by 

P. JAGANMOHAN REDDY, J.:— TIus 
appeal is by special leave directed against 
tlie judgment of tlie Bombay High Court. 

2. The appellant is die author of a 
short story entided Shama published in 
die 1962, Diwali Issue of Rambha, a 
mondily Maradii Magazine, which story 
is said to be obscene. Criminal proceed- 
ings were, therefore, initiated before the 
first class Magistrate, Poona by the com- 
plainant Bhide under Section 292, Indian 
Penal Code against the Printer and Pub- 
lisher accused 1, die writer of die story 
accused 2 and die selling agent accused 

3. The complainant stated diat he had 
read die aforesaid Diwali issue of Ram- 
bha and found many articles and pictures 
in it to be obscene which are calculated 
to corrupt and deprave the minds of the 
readers in general and 'die young readers 
in particular. The complainant furtiier 
referred to several odier articles in the 
same issue such as die story of Savitri 
and certain cartoons but we are not now 
concerned with these because both the 
Magistrate as well die High Court did 
not think that they offended the pro'vi- 
sions of Section 292, Indian Penal Code. 
The Magistrate after, an exhaustive consi- 
deration did not find the accused guilty 
of the offence with wliich diey were 
diarged and, therefore, acquitted diem. 
The complainant and the State filed ap- 
peals against this judgment of acquittal. 
Before die High Court it was conceded 
that, diere was no evidence diat accused 
No. 3 had sold any copies of the issues 
of Rambha and accordingly the order of 
acquittal in his favour was confirmed. In 
so fai’ as the other two accused are con- 
cemed it reversed the order of acquittal 
and convicted the printer and publisher 


accused No. 1 and the writer accused 
No. 2 under Section 292, Indian Penal 
Code but taking into consideration the 
degree of obscenity in die passage com- 
plained of a fine of Rs. 25 only was im- 
posed on each of die accused and in de- 
fault they were directed to suffer simple 
imprisonment ' for a week. It was also 
directed , diat copies of die magazine 
Rambha in which 'die offending story was 
published and which ipay be in possession 
and power of the two accused be des- 
troyed. 

8^ Tlie allegation against the accused 
is diat certain passages in the story of 
Shama at pp. 111-112, 114, 116, 118-121, 
127, 128, 131 and 134 are said to be ob- 
scene. In support of this die complai- 
nant examined himself and led the evi- 
dence of Dr. P. G. Sahstrabudhe and Dr. 
G. V. Purohit in support of his allega- 
tion diat die novel is obscene and dial 
die writer and publisher contravened the 
provisions of Section 292, Indian Penal 
Code. Accused No. 1 stated tiiat the story 
of Shama was vuitten by an able VTiter 
which depicted the frpstration in the life 
of a poet and denied that it was obscene. 
The writer ICalcodkar, accused No. 2 
claims to have written about 60 such sto- 
ries which are published in different perio- 
dicals by reputed publishers. He also 
denies that Shama is obscene and states 
diat he has introduced certain characters 
in order to condemn the worst and glorify 
the best and it was never his intention to 
titillate the sex feelings of die readers, 
but on the other hand his attempt was to 
achieve the literary and artistic standard 
which was in keeping widi the style of 
• some of the able and successful miters 
of Maradii literature. In support of his 
defence, he examined Shri Keluskar and 
Prof. Madho Manohar D. Ws. 1 and 2 res- 
pectively. The Court on its omi sum- 
moned and examined Prof. N. S. Phadke 
and Acharya P. K. Atre. Bodi the Magis- 
trate as weU as the learned Judge of the 
High Court were conversant with Marathi 
and diey seem to have read the stor>’ of 
Shama in the original, an advantage which 
we have not got. However, on a consi- 
deration of die offending passages in die 
story to which we shall refer presently, 
diey came to different and opposite con- 
clusions. 

4. It is apparent that die question whe- 
ther a particular article or story or book 
is obscene or not does not altogether 
depend on oral e'vidence because it is the 
duty of the Court to ascertain whether 
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the book or story or any passage or any 
pE^sages therein offend the provisions of 
S. 292.. Even so as' the question of ob- 
scenity may have to be judged in the light 
of the claim that the work has a predo- 
minant literary merit, it may . be neces- 
sary if it is at all required, to rely to a 
certain extent on the evidence and views 
of leading htterateius on that aspect 
particularly when the work is. in a langu- 
age with which the. Court is not conver- 
sant. Often a translation may not bring 
out the delicate nuances of die hterary 
art in tire story as it does in the language 
in which it is written and in those cir- 
cumstances what is said about its hterary 
quahty and worth by persons competent 
to speak may be of value, though as was 
said in an earher decision, die verdict as 
to whether the book or article or story 
considered as a whole panders to the 
prurient and is obscene inust be judged 
by the Courts and ultimately by this 
Court. 

5. What is obscenity has not been de- 
fined either in Section 292, Indian Penal 
Code or in any of the statutes prohibiting 
and penahsing, mailing, importing export- 
ing, pubHshing and selling of obscene 
matters. The test that has oeen generally 
applied in this country was that laid down 
by Cockbum, C. J., in Hrckhn's case, 
(1868) 3 QB 360 and even after the inau- 
guration of the Constitution and consi- 
dered in relation to the fundamental right 
of freedom of speech and expression this 
test, it has been held, should not be dis- 
carded. In Hicldin’s case, (1868) -3 QB 
860 while construing' statutes 20 and 21 
Victoria, a measure enacted against ob- 
scene books, Cockbum, C. J., formulated 
the test in these words: 

‘T tlunk the test of obscenity is this, 
whether . the tendency of the matter 
diarged as obscenity is to deprave and 
corrupt those whose minds are open to 
such immoral influences, and into whose 
hands publication of this sort may fall. . 
It is quite certain tliat it would suggest 
to the minds of the young of either sex, 
or even to persons of more advanced 
years, thought of most impiue and libi- 
dinous character.” • 

Tliis Court has in Ranjit D. .Udeshi v. 
State of Maharashtra, 1965-1 SCR 65= 
(AIR 1965 SC 881) considered tlie above 
test and also the test laid down in cer- 
tain other American cases, HidayatiiUah, 
J., as he then was, at the outset pointed 
out that it is not easy to lay dovm a true 
test because “art has sudi varied facets and 
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such indi-vidualistic appeals that in the 
same object the insensitive sees orfly pbr 
scenity because his attention is arrested 
not by the general, or artistic . appeal or 
message . wMch . he . cannot comprehend, 
but by what he can .see,.and the intellec- 
-tual sees beauty and art but' notliing 
gross.” It was also pointed, out in , that 
decision at p. 74 (of SCB)=(at.p. 887 of 
AIR). 

. “None has so far attempted a definition 
of obscenity because the meaning can be 
laid bare without attempting a definition 
by describing what must be looked , for. 
It may, however, be said at once that 
treating with sex and nudity in art and 
literature cannot be regarded as evidence 
of obscenity without sometiiing more. It 
is not necessary that the angles and saints 
of Michaelangelo should be made to wear 
breeches before they, can be viewed. If 
the rigid test of treating witii sex as the 
minimum ingredient were accepted hard- 
ly any writer of fiction today would es- 
cape the fate Lawrence had in his days. 
Half .the book-shops would close and fte 
otlier half would deal in nothing but 
moral and rehgious books which Lord 
Campbell boasted was the effect of his 
Act.” 

It is, therefore, the duty of die Court to 
consider the obscene matter by taking an 
overall ■view of the entire work and to 
determine whedier the obscene passages 
are so Hkely to deprave. and corrupt those 
whose minds are open to such influences 
and in whose hands the book is likely to 
fall and in doing so one must not over- 
look the influence of the book on tlie 
social morahty of our .contemporary so- 
ciety. We can do no better than to refer 
to tins aspect in the language of Hidayat- 
ullah, J., at p. 76 (of SCR) = (at p. 888 of 
AIR): , 

- “An. overall view of the obscene matter 
in the setting of the whole work would, 
of course, be necessary, but tire obscene 
matter must be considered . by itself and 
separately to find out whether it is so , 
gross and its obscenity so ' decided tiiat it 
is likely to deprave and corrupt tiiose 
whose minds are open to influences of 
this sort and into whose hands the book 
is likely to fall.” 

Referring to the attempt, which our, 
national and regional languages are mak- 
ing to strengthen tireraselves by new lite- 
rary standards after a deadening ireriocl 
under the impact of English, if was fur- 
tiier obsen^ed at ir. 77 (of SCR)=(at p. 
889 of AIR), .V 
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“that where obscenity and art are mixed, 
art must so preponderate as to tiirow the 
obscenity into a shadow or the obscenity 
so trivii and insignificant - tliat it can 
have no effect and may be overlooked. In 
other words, treating with sex in a man- 
ner offensive to public decency and mora- 
lity (and these are the words of our Fun- 
damental Law), judged of by our national 
standards and considered likely to pander 
to lascivious, prurient or sexually preco- 
. cious minds, must determine the result. 
We need not attempt to bowdlerise all 
literature and thus rob speech and ex- 

g ression of freedom. A balance should 
e maintained between freedom of speech 
and expression and public decency and 
morality but when the latter is substan- 
tially transgressed • the former must give 
way.” 

Bearing in mind these observations and 
the tests laid down in Udeshi’s case, (1965) 
1 SCR 65= (AIR 1965 SC 881), we pro- 
pose to examine, having regard to our 
national stand^ds, the passages in Shama 
to ascertain in the light of the work as a 
whole whether they’ trOat with sex in such 
a way as to be offensive to public decency 
and morality as can be considered likely 
to pander to lascivious, prurient or sexu- 
ally precocious minds. 

6. The second appellant writes about 
the life of a poet Nishikant who left 
school in the days of freedom struggle, 
wrote revolutionary poems, but . as the 
freedom struggle waned he did' not join 
school as others had done notwithstanding 
his brothers advice tliat he should pas_s 
the matric so that he could be employed 
in service. As he was mostly unemploy- 
ed, he was living on. his brother and on 
the bounty of his sister-in-law who was 
land and considerate to him. Nishikant, it 
will appear, is emotional, sensitive and 
has tire power to discern , right from 
'wrong. The story starts with his being 
employed as a teacher and his meeting 
Shama, the Music teacher in the school. 
His attraction for her and the opportu- 
nity she gives him to meet her alone in 
her room fills him with a sense of fore- 
boding lest he may have to endure 
pangs of suffering which he had to under- 
go in his two earlier affairs vnth Neela 
and Vanita. Tire poet recalls these two 
affairs individually and we get the im- 
pression that die pain’ which he under- 
went should not be repeated. It is more 
as a repellent to any further involvement 
with Shama that these experiences are 
related. 
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7. Neela 'who is about 17 years of age 
is the daughter, of a distant maternal 
cousin of liis mother. . As she had reach- 
ed the marriageable age, her father in 
Goa, Wasudeo who always treated Nishi- 
kant’s mother hire his own sister is an- 
xious to get her married to some eligible 
yoPngman, but evidendy the opportunity 
tor choosing the right person was remote. 
So he suggests to Nishikant’s mother that 
Nishikant should come and bring Neela 
to Bombay .to hve with diem where they 
woiild-have better opportunity of choos- 
ing a youn^an for her to be married. 
Nishikant who, was appointed in a news- 
paper office was at first reluctant but his 
sister-in-law persuades him and so he goes 
to Goa. When he meets Neela, she had 
changed and was not' as ugly as when 
lie had seen her earlier. The author dien 
depicts die slow but steady maturing of 
the love between tiiem, the seeking of 
and getting of opportunities to be near to 
each other, dieir having to sleep in the 
same bed while on the boat coming to 
Bombay and ultimately falling in love 
■with each other which developed during 
Neela’s stay in Bombay. During Neela’s 
stay widi Nishilcant’s family the love be- 
tween her and Nishikant became intense 
as a result Nishikant proposes to marry 
her and writes to her fadier for his con- 
sent. They wait for a reply but unknown 
to Nishikant, Neela receives a reply from 
her father rejecting the proposal on the 
ground that Nishikant is unemployed and 
would not join Government service even 
though he had suggested it to him. He 
says in that letter that poetry may bring 
him fame but would not give him a liveli- 
hood. As he was entirely dependant on 
his brother for his maintenance, the fatlier 
refused to give his consent in die interest 
of Neela’s happiness and told her that 
he was coming back to fetch her. As 
Neela was in love vnth Nishikant but she 
knew that she would not be married to 
him, she encourages him to bring their 
love to culmination. This state of affairs 
lasted for a few days before her father 
took her away . , About two months later 
Nishikant' receives an inritation ' card for 
Neela’s marriage and thereafter he receiv- 
ed another letter written by Wasudeo to 
his daughter to which we have earlier 
referred and which also contained at the 
back of it Neela’s message to Nishikant 
asking him to forget her. 

8. Even after four years he was unable 
to forget Neela and had taken to drink- 
ing and coming home late. He was idle 
for Ipng spells and whenever he 'thought 
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of Nefela he mote a poem. Then one 
day he introduced to Vanita who was 
a graduate and a married woman who had 
left her husband. She was a critic of 
stories and novels. When they met she 
had praised his poems' and had invited 
him to come to her room ostensibly to 
discuss Iiis poetry. Vanita is shown as 
an oversexed woman, experienced ‘ and 
forward, making advances and sugges- 
tions. Ultimately she and Nishikant have 
several affairs till one morning he finds 
tliat the person who had introduced her 
to liim was coming out of her room and 
when he went in he found Vanita sleep- 
ing naked. His spirit revolted seeing her 
in that condition. He was greatly upset 
at her recalcitrance when he asked her 
how many more men she had. She rep- 
lied that it had nothing to do wnth him, 
that he had got what he wanted and she 
does not want to be a slave to any per- 
son. He retorted with indignation that he 
did not wish to see her face and walked 
out He had then made up his mind not 
to have any relations with any woman. 

9. It was with such unpleasant ex- 
periences that when he met Shama and 
was attracted to her he was hesitating 
and avoiding meeting her alone but cir- 
cumstances conspired to bring them toge- 
ther and again another affair developed 
beUveen them. He encourages Shama to 
sing, writes lyrics for her songs and when 
she gives a performance in school he ar- 
ranges for a radio and gramophone re- 
presentatives to be present ■ there. Her 
music was appreciated and she began to 
get audition horn these sources. It ap- 
pears one of tlie school. teachers Kale had 
earlier attempted to make love to Shama 
and she had slapped him. Wlien Kale 
informs Nishikant tliat he knows about 
his affairs with Shama, Nishikant gets 
angiy and tells him that he Imows how 
he was slapped by Shama for making ad- 
vances to her. This enraged Kale and he 
seems to have taken his revenge by 
maligning tlie character of Shama to the 
Principal. As a result of tliis, the princi- 
pal dismissed her. Healing this, Nishi- 
kant gets angry, goes to the Headmaster 
and accuses him of being an accomplice 
of Kale and leaves tlie service. He then 
persuades Shama to start a music school, 
later gets her engagements in films as a 
playback singer for which he was asked 
to write lyrics. Shama’s reputation as a 
singer grow-s rapidly in the Marathi pub- 
lic. It was then that her uncle Imowing 
of it comes to see her and makes insinua- 
tions against Nishikant who is offended 


and hurt because. Shama does hot prevent 
her uncle, but listens to. him wMiout a' 
demur. • Periofheal quarrels are A\itness- 
ed because Shama becomes more status , 
minded, begins to fliink of her wealth and, 
position and moves into wealtliy . quarters 
all of which are against' Nishikant s out-, 
look and temperaflient. Botli began to fall 
apart and the visits of Nishilcant to Shama 
became rare.= Even tliough Nisliikani: 
lives in poverty, he is too proud tOL , ask 
her for money and is not A^ing to live' 
witli her on her conditions. • He stays 
away from her, shoudng that he has pride, 
self respect and spirit of sacrifice. Sud- 
denly a realisation comes to Shama that 
she had wronged Nishikant and that she 
owed everytliing toJhm,- and therefore has 
an intense desire for reconciliation, In 
tliis state of affairs when she hears that 
he is taking part in the Kavi Samelan on 
the radio she gets into the car and asks 
her driver to drive fast. to the radio sta- 
tion. On diis pitch of expectant reconci- 
liation and ultimate reunion the story 
ends. 

10. Tlie story read as a whole does 
not, in our view, amount to its being a 
pornography nor does it pander to the 
prurient interest. It may not.be of a very 
• high literary quality and' may shpw -im- 
maturity and insufficient experience .of . tlie 
writer, but in none of the passages re- 
ferred to by the complainant do we find 
•anytliing offending public order or mora- 
lity, The High Couxi: itself did not con- 
sider the description of Neela when Nishi- 
kant meets her in Goa (at p. 107) objec- 
tionable, nor the narration and the des-. 
cription of the situation which is created 
for Nishikant and Neela on . the way back 
to, Bombay, from Goa when for want of 
room they had to sleep on. a single bed 
(p. 112) as obscene. The passages at 
pp. 112, 114, 119-120 and 131 have been 
found by. tlie High Court to come within . 
' die mischief of Section 292, Indian Penal 
Code. We have' been taken through die ‘ 
corresponding passages in the English 
Translation and' even allowing for die 
translation not bringing out the literary 
or artistic refinement of the original langu- 
age we find little in tiiese passages wllfch 
could be said to deprave or'corruiit dio.se' 
in whose hands the book is likely to fall, 
nor can it be said that any of the passages 
advocates, as the . High Court seems . to 
think, a licentious beliawour- depraving 
- and corrupting the morals of adolescent 
youth. We do not diink that it can be 
said with any assurance that merely be- 
cause adolescent youdi read ri'tuation of 
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the type presented in the book, they would 
become- depraved, debased and encourag- 
ed to lasciviousness. It is possible tliat 
they may come across such situations .m 
life and may have , to face them'. But if 
a narration or description of similar situa- 
tion is given in" a setting emphasising a 
strong moral to’ be drawn from it and 
condemns the conduct of the erring party 
as wrong and loatlisome it cannot be said 
that they have a likelihood of corrupting 
the . morals of those in whose hands it is 
likely to fall — particularly the adoles- 
cent. . 

11. In the passage at pp. 113-114 
Nishikant takes Neela out to show the 
sights of the City of Bombay but instead 
takes her to a picture wdiere after the 
lights go off, seeing a soldier and his girl 
friend in front kissing, they also indulge 
in kissing. Then as we said earlier, when 
the love between them developes Nishi- 
kant wanted to marry but the father of the 
girl was tmwilling. Neela realising tliat 
their love .could never be consummated 
encourages him to bring it to a culmina- 
tion. In this way they enjoy unmarried 
bliss for a few days until Neela’s father 
takes her away. ' 

12. We agree with the learned Judge 
of tlie High Court tliat tliere is nothing 
in this or in the subsequent passages relat- 
ing to Neela, Vanita and Shama which 
amounts to pornography nor has tlie au- 
thor indulged in a description of die 'sex 
act or used any language which can be 
classed as vulgar. Whatever has been 
done is done m a restrained manner 
though in some places there may have 
been an exhibition of bad taste, leaving 
it to the more experienced to draw the 
inferences, but certainly not sufficient to 
suggest to the adolescent anything which 
is depraving or lascivious. To the literate 
public there are available .both to the 
adults and the adolescents innumerable 
books which contain references to sex. 

. Their purpose is not, and they have riot 
the effect of stimulating sex impulses in 
the reader but may form part of a work 
of art or are intended to propagate ideas 
or to instil a moral. 

13. The concept of obscenity would 
differ from county to country, depending 
on ■ the standards of morals of contem- 
porary society. Wliat is considered as a 
piece of literature in France may be ob- 
scene in England and what is considered 
in both countries as not harmful to pub- 
lic order and morals may be- obscene in 
our coxmtry. But to insist that the stan- 


dard should always.be for the writer to 
see that the adolescent ought not to be 
brought into contact with sex or that if 
they read any references to sex in what 
is written whether that is the dominant 
theme or not they would be affected, 
would be to require authors to write 
books only for Ae adolescents and not 
for the adults. In early English writings 
authors wrote only %vidi unmarried girls 
in. \uew but. society has changed since 
then to allow literatures and artists to 
give expression to dieir ideas, emotions 
and objectives with full freedom except 
that it should not fall within tlie defini- 
iion of ‘obscene* having regard to the 
standards of contemporary society - in 
which it is read. The standards of con- 
temporary . society in India 'are also fast 
changing. The adults and adolescents 
have available to them a large number 
of classics, novels, stories and pieces of 
literature which have a content of sex, 
love and romance. As observed in 
Udeshi’s case, if a reference to sex. by 
itself is considered obscene, no books can 
be sold except those which are purely 
religious. In the field of art and cinema 
also the adolescent is shoum situations 
which even a quarter of a century ago 
would be considered derogatory to public 
morality, but having regard to changed 
conditions are more tmcen for granted 
without in anyway tending to debase or 
debauch the mind. What we have to see 
is that whether a class, not an isolated 
case, into whose hands the book, article 
or story falls suffer in their moral 
outlook or become depraved by reading 
it or might have impure . and lecherous 
thoughts aroused in their minds. The 
charge of obscenity must, therefore be 
judged from this aspect. 

14. We do not think fliat any of the 
impugned passages which have been held 
by die High Court as offending Sec- 
tion 292, Indian Penal Code can be. said 
to pervert die morals of the adolescent 
or be considered to be obscene. In tiiis 
view, we allow the appeal, set aside the 
conviction and fine. The fine if paid is 
directed to be refunded. 

Appeal allowed. 
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AIR 1970 SUPREME COURT 1396 
(V 57 G 297) 

(From Gujai-at: (1968) 9 Guj LR 278) 
J.' C. SHAH, V. RAMASWAMI, 

A. N. GROVER, JJ. • 

Bai Radha, Appellant v. State of Guja- 
rat, Respondent. 

Criminal Appeal No. 1 of 1967, D/- 20- 
11-1968. 

(A) Suppression of Immoral TraCBc in 

Women and Gii-Is Act (1956), Section 15 
(1) — Power to search — Power is con- 
ferred by statute and not derived from 
recording of. reasons — Omission to re- 
cord reasons before or after search — « 
Trial is not vitiated unless it is shown 
tliat prejudice is caused. (Para 5) 

(B) Suppression of Immoral Traffic in 
Women and Gii-ls Act (1956), Section 15 
(1) and (2) — Search — Non-compliance 
with sub-sections (1) and (2) — It is mere 
irregularity — Trial is not vitiated unless 
it is shown that prejudice is caused by 
non-compliance — AIR 1985 Andh Pra 
176, Overruled; (1968) 9 Guj LR 278, 
Affinned. Case law discussed. 

(C) Criminal P. C. (1898), Section 537 
Section governs investigation, inquiry 

and trial of offences under Suppression 
of Immoral Traffic in Women and Girls 
Act (1956). (Paras 6, 7) 

(D) Suppression of Immoral Traffic in 
Women and Girls Act (1956), Section 15 

. — Search — Non-compliance with Sec- 
tion 15 — It is iiTegularity cmable under 
Section 537, Ginning P. G. (Paras 6, 7) 
Cases Referred: Clironological Paras 
(196^ AIR 1905 Andh Pra 176. 

(V 52)= 1965 (1) Cri LJ 543, Pub- 
lic Prosecutor Andhra Pradesh v. 
Nageswararao 8 

(1964) AIR 1984 SC 221 (V 51)= 

(1964) 3 SGR 71= 1964 (1) Cri 
LJ 140, State of Uttar Pradesh 
V. Bhagwati Eishore Joshi 6, 7 

(1962) Am 1962 SC 63 (V 49)= 

(1962) 2 SCR 694= 1962 (1) Cri 
\ • LJ 108,' iDelhi Administration v. 

Ram Singh 5 

AIR .I960 SC 210 (V 47)= 

, ; ^ 1 SCR 991= 1960 Cri LJ 

2$(i, ^ate of Rajasthan v. Rehmad 5 
(1955) AIR 1955 SC 196 (V 42)= 
mSS-l SCR 1150= 1955 Cri LJ 
Sf’d, H. N. Rishbud v. State of 

w. T g? Datta, Advocate for M/s. J. B. 

It-wa:. and Co., for Appellant; M/s. 

■ Li'A jmes ti. — 

gainst K'?s/iItVT/D. 

O 


H, R. Eharma and B. D. Sharma, : Advo- 
cates, for Respondent., 

The following Judgment of. the Court 
was delivered by . ; % 

GROVER, j.:- — The sole, point which 
arises for decision in this appeal by spe^ 
cial leave is whether; the trial became 
illegal by reason of the search not ha^'ing. 
been conducted strictly , in accordance 
with the provisions of Section .^15 of the 
Suppression of Immoral Traffic , in 
Women and Girls Act, 1956 (Act CIV of 
1956), hereinafter called the “Act” 

2. The facts need not be stated in 
detail. The appellant and two odier per- 
sons were tried for various offences under = 
the provisions of tire Act, the charge 
substantially against her being that she 
was keeping a brothel in her house and 
knowingly lived on the earnings of the 
prostitution of women and girls. All the 
tliree accused persons were acquitted by 
the Magistrate. The State preferred an 
appeal to the High Court against Ae ap- 
pellant and the third accused only. The 
High Court set aside the order of acquit- - 
tal in respect of the appellant and con- 
victed her for offences punishable under . 
Sections 3 (1) and 4 (1) of the Act. She 
was sentenced to suffer rigorous imprison- 
ment for one year and to pay a fine of. 
Rs. 200/-, (in default to sufer further : 
rigorous imprisonment for si.v months) 
and to suffer rigorous imprisonment for 
six months on die second count, the sen- 
tences of imprisonment being concurrent. 

3. The prosecution case was that on 
receiving complaints from several resi- 
dents of the locality a raiding party was 
organised. The sendees of, a decoy wit- 
ness ICishan Taumal were requisitioned 
and he agreed to work as the punter. 
After ascertaining that he had no money 
he was given Rs. 8/- in all. That amount 
included a currency note of Rs. 5/- .and 
three currency notes of Re. 1/r each, the 
numbers of notes having been noted doivn 
in the first part of die panclianama. The 
punter was instructed, to hand over the 
amount for the charges , that Would have 
to^ be paid^ for having sexual, intercourse 
vidth any girl or woman in . die appellant’s 
house. He was, however, only to engage 
himself in talk and not the actual act 
A punch vdtness Prem Singli Hiraji was 
also to accompany the raiding party. . Ihe 
raid was uldmately made according to 
the original plan and Kislian, the punter 
managed to engage a woman in conver- 
sation in a room in die house of the ap^ 
pcllant The raiding party foimd that 
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she had opened the buttons of her blouse 
and she was found with her clothes in 
suchr a disordered condition that it was 
apparent that she was getting ready to 
have sexual intercourse with Kishan; but 
on seeing the police party she got up and 
dressed herself. The .seven currency notes 
i. e.j one five' rupee note and two of one 
rupee currency notes were recovered 
from .die appellant Which were marked 
and ■w'hich had been given by Kishan. 
Sub-sections (1) and .(2) of Section 15 of 
the Act provide as follows: 

"(1) Notwithstanding anything contain- 
ed in any otlier law for die time being 
in force, whenever the special police offi- 
cer has reasonable grounds for 'beh'eving 
diat an offence punishable under this Act 
has been or is being committed in respect 
of a' woman or girl living in any premises, 
and that such search of the premises with 
warrant cannot be made withor|t undue 
delay, such officer may, after recording 
the grounds of his belief, enter and search 
such premises without a warrant, 

(2) Before making a search under sub- 
section (1) the fecial police officer shall 
call upon two ■ or more respectable inha- 
bitants (at least one of whom sh^ be a 
woman) of the locality in ivluch die place 
to be searched is situate, to attend and wit- 
ness the search, and may issue an order 
in writing to them or any of them so to 
do.” 

What has been stressed gready by learned 
counsel for the appellant is that the Act 
being a special Act its pro'visions should 
have been stricdy followed. It is point- 
ed out diat the panch witness Prem Singh 
was not an inhabitant of die locality in 
which the place to be searched was situ- 
ate. Anodier panch witness had also been 
taken who was a woman (Bai Shanta) to 
satisfy the requirement of sub-section (2) 
of Section 15 liut she also was not an in- 
habitant of the locality where the house 
of the appellant was situate. It has been 
pointed out diat in Public Prosecutor, 
An dhr a Pradesh v. Nageshwararao, AIR 
1965 Ahdh Pra 176 it was held by Shar- 
fuddin Ahmed, J., that the Act being a 
special piece of legislation enacted with 
a specific purpose aU die directions con- 
tained in Section 15 were mandatory. 
According to die learned Judge while the 
recording of reasons for proceeding with- 
out obtaining the search warrant might 
not be done,' which was a inatter of dis- 
cretion, so far as the requisition of the 
services of die respectable inhabitants was 
concerned the direction was mandatory 


and the legislature by insisting on die 
presence of one woman mediator at the 
time of search had undoubtedly -chosen 
to' safeguard the interests of the persons 
with whom the Act was intended to deal. 
In that case the services . of a woman 
mediator had hot been requisitioned at 
all. The search was held to be altogether 
illegal widi the result that the accused 
person in that case was acquitted and his 
acquittal was upheld by the High Court. 

4, In the present case two main de- 
fects have been pointed out in the matter 
of search; one is that the special police 
officer Sliri Mankad has been found both 
by the Magistrate and the High Court to 
have prepared the document Ext. 8/A 
long after the search. As found 'by the 
High 'Court tiiis document contained 
reproduction of Section 15 (1) and it hard- 
ly contained any ground on which tlie 
police officer had formed the belief with 
regard to the matters stated in sub-sec- 
tion (1). The other point wluch has been 
pressed on behalf of the appellant relates 
to contravention of sub-section (2) inas- 
much as the panch ivitnesses were not in- 
habitants of the locality in which ihe ap- 
pellant’s house was situate. Tlie High 
Court was of the view that power to con- 
duct the search was derived from tlie sta- 

‘tute and not from the recording of rea- 
sons and tiierefore the search was not 
rendered illegal, in the present case, on 
account of contravention of Section 15 (1) 
of tlie Act. On the second point it was 
held that there was no provnsion in law 
which rendered the evidence of tlie panch 
■witnesses inadmissible even though Sec- 
tion 15 (2) had been contravened. The 
High Court did not agree with the deci- 
sion of tlie Andhra Pradesh High Court 
that the directions contained in sub-sec- 
tion (2) were of a mandatory nature. 

5. Our attention has been draiwi to 
State of Rajasthan v. Rehman, (1960) 1 
SCR 991= (AIR 1960 SC 210) in which 
a Deputy Superintendent of Central Ex- 
cise who had received information that 
the respondent in tliat case had cultivated 
tobacco but had not paid the excise duty, 
went to search his house. He was obs- 
tructed, while m aiding the search witli the 
result that he fell dovwi and was injured. 
Tlie respondent was prosecuted under 
Section 353, Indian Penal Code. It was 
held that Section 165 of the Code of Cri- 
minal Procedure was applicable to 
such a search and flie search being in 
contravention of tliat section it was il- 
legal. The respondent therefore had been 
ri^tly acquitted. In this case, however. 
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it was observed ibat the recording of rea- 
sons Tinder Section 165 did not confer on 
the officer jurisdiction to make search 
though it is a necessary condition for 
doing so; Jxuisdiction or power to niake 
a search was conferred by die statute and , 
not , derived -from the recording of rea- 
sons. These . observations are- sufficient to 
dispose of the first point which has been 
pressed about the omission to ^ record die 
reasons before the search or even there- 
after in a proper way. Tliis case cannot 
be of much assistance to the appellant 
because no question is involved in the 
present case of any public servant hav^ 
ing been obstructed in the course of a 
search conducted under Section 165 of the 
Criminal Procedure Code. The trial of 
the appellant was for contravendon of 
certain provisions of the Act and die 
search was made in respect • of diose 
offences. Tlie trial having taken place the 
question of the apphcabffity of Sec. 537 
of the Criminal Procedure Code will at 
once arise. If die non-observance of the 
prolusions of Section 15 (2) is not an ille- 
gality but is a mere irregularity then the 
sentence cannot be set aside unless it can 
be shown that such irregularity has caus- 
ed failure of justice. As will be presently 
seen we are of the opinion that non-com- 
pliance with the directions contained iu 
Section 15 (2) in die matter of search 
would only be an irregularity and not 
such an illegality which will vitiate the 
trial. The decision in Dellii Administra- 
tion V, Ram Singh, (1962) 2 SCR 694= 
(AIR 1962 SC 63) which concerned 
offences committed under the Act and 
on which reliance has been placed on 
behalf of the appellant involved a different 
point. There die police, officer who had 
entered die premises where the offences 
were alleged to be committed was not a 
special police officer \yho alone is autho- 
rised to do the various diings mentioned 
in the provisions of the Act. It was ob- 
served that the Act created new offences 
and prowded for die forum before which 
they would be tried. Necessary provi- 
sions of die Code of Criminal Procedure 
had been adopted fully or with modifica- 
tion. As the Act provided machinery to 
deal with die offences created, die neces- 
sar>'’ implication must be that the new 
machineiy was to deal with those offences 
in accordance widi the provisions of the 
special Act. Tlie entire police work in 
connection vudi the purposes of the Act 
within a certain area had been put in 
the charge of a special police officer. , Ac- 
cording to the majority judgment in tiiat 


case, only the special police officer was 
competent to . investigate and . .as die . in- 
vestigation had been conducted by. a regu- 
lar police officer who did not come with- 
in the category of a special police, officer, 
the order of the .Magistrate quashing , die 
charge-sheet was upheld. . This case cer- 
tainly supports one part of die submis- 
sion of die counsel for the appeUtmt that 
the Act is a complete . Code with respect 
to what has to be done under it. In 
that sense it would be .legitimate to say 
diat a- search which is to be conducted 
tmder the Act must comply widi the pro- 
wsions contained in Section 15; but it 
cannot be held that if a search is not 
carried out striedy in, accordance widi 
the provisions of that section die trial, is 
rendered illegal. There , is hardly any 
parallel between an officer conducting a 
search who has no authority under die law 
and a search having been made wlricli 
does not* strictly conform to die provisions 
of Section -15 of the Act. The principles 
which have been settied with regard to 
the effect of an irregular search made in 
exercise of die powers under Section 165 
of the Code of Criminal Procedure would 
be fully applicable even to a case under 
die Act’ where the search has not been 
made in strict compliance ivith its provi- 
sions. It is significant ' that diere is no 
prowsion in the Act according to which 
any search carried out in contravention of 
Section 15 would render the trial illegal. 
In die absence of such a provision we 
must apply die law which has been laid 
down with regard to searches made under 
the provisions of the Criminal Procedure 
Code. 

6. Now in State of TJttar Pradesh v. 
'Bhagwati Kisliore Joshi, (1964) 3 SCR 71= 
(AIR 1964 SC 221) diis Court had to deal 
with a case where a booldng clerk was 
stated to have committed an offence of 
criminal breach of trust. , A Sub-Inspector 
of police made some investigation and 
submitted a report but this was done 
without obtaining the order of a Magis- 
trate. Subsequendy die permission of the 
Magistrate was obtained to investigate 
into die case as required by . Section 5-A 
of the Prevention , of Corruption .’ Act. 
After making furdier investigation he' 
submitted a charge-sheet. Tlie respon- 
dent in that case was tried and convict- 
ed under Section 5 (2) , of that Act. It was 
held by this Court (by the majority) that 
there was :a contravention of Section 5-A 
of die Prevention of Corruption Act at 
the first stage' of investigation ' when the 
requisite permission of die magistrate had 
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not been obtained but after the permis- 
sion had been given there was. practically 
a de novo investigation. Therefore, the 
accused not having been prejudiced by 
the illegality- committed by the police, 
the conviction could not be set aside on 
the ground of inere irregularity or ille- 
gality in the matter of investigation. The 
following passage at p. 84 (of SGR)= 
(at p. 226 of AIR) may be usefully re- 
produced; . 

"The High Court set aside the convic- 
tion on,, the ground that tliere was a 
breach of the mandatory safeguards of 
die Act in that die first stage of die in- 
vestigation was contrary to the provisions 
of ''the Act. But it did not consider die 
odier question whether die said breach 
caused prejudice to die accused in die 
matter of his trial. In doing so, the High 
Court ignored die provisions - of Sec. 537 
of die Code of Criminal Procedure. Hav- 
ing carefully gone through die record for 
the reasons aforesaid, we are satisfied diat 
no such prejudice has been caused to the 
accused. He had a fair trial and had his 
full say.” 

It is abundandy clear that Section 537 of 
the Criminal Procedure Code would be 
apphcable to the proceedings in the prer 
sent case. Section 5 (2) of the Code pro- 
vides that all offences, under the Indian 
.Penal Code shall be investigated, inquir- 
ed into, tried and otherwise dealt with 
according to the provisions of the Crimi- 
ng. Procedure Code. All offences under 
any other law shall be similarly investi- 
gated etc., according to the same provi- 
sions but subject to any enactment regu- 
lating the manner or place of investigat- 
ing, inquiring into, trying or otherwise 
dealing with such offences. According 
to Section 22 no Court inferior to that of 
a Magistrate as defined in clause (c) of 
Section 2 shall try any offence under Sec- 
tions 3 to 8 of the Act. 

7. Tlius all proceedings including iri- 
. vestigation had to be. conducted in ac- - 
cordance witli die procedure laid down 
in die Criminal Procedure Code except 
to the extent of the specific provisions 
coritained in the Act. No such provision 
has been brought to our notice nor in- 
deed has it been contended that Sec^- 
don 537 of the Code of Criminal Proce- 
dure would not govern the investigation, 
inquiry or trial of the offences with which 
the appeUant was charged. The ratio of 
the decision in die case of Bhagwati 
Kisliore Joslii, (1964) 3 SCR 71= (AIR 
1964 SC 221) must be foUowed and in 


the absence of any prejudice having 
been shown by -non-compliance with the 
provisions of sub-sections (1) and (2) of 
Section 15 of the Act, the order of the 
Hi^ Court niust be upheld. 

8. In conclusion it may be observed 
that die investigating agencies cannot 
and ought not -to show complete disregard 
of such provisions as are contained in 
sub-sections (1) and (2) of Section 15 of 
the Act. Tlie legislature in its wisdom 
provided special safeguards owing to die 
nature of :die premises which have to be 
searched involving inroads on the privacy 
of citizens and handling of delicate situa- 
tions in respect of females. But the en- 
tire proceedings and the trial do not be- 
come illegal and vitiated owing to the 
non-observance of or non-compliance widi 
the directions contained in the aforesaid 
provisions. The Court, however, has to 
be very careful and circumspect in weigh- 
ing the evidence where there has been’ 
such a failure on the part of die investi- 
gating agency but unless and until some 
prejudice is shown to have been- caused 
to die accused person or persons the con- 
viction and the sentence cannot be set 
aside. It may not be out of place to re- 
iterate what was said in H. N. Rishbud 
and Inder Singh v. State of Delhi, (1955) 
1 SCR 1150= (AIR 1955 SC 196), that a 
defect or an illegality in die investigation, 
however serious, has no direct bearing on 
die competency or die procedure relating 
to cognizance or trial of an offence and 
that whenever such a situation arises. Sec- 
tion 537 of the Code of Criminal Proce- 
dure is attracted and unless the irregula- 
rity or die illegality in die investigation 
or trial can be shown to have brought 
about a miscarriage of justice, the result 
is not affected. 

9. For the above reasons this appeal 
fails and it is dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1899 
(V 57 C 29S) 

(From: Andhra Pradesh) 

J. C. SHAH AND K. S. HEGDE, JJ. 

■ Mohammad Ibrahim, Appellant v. The 
State of Andhra Pradesh and otiiers. Res- 
pondents. 

Civil Appeal No. 1185 (N) of 1969, DZ- 
■4-12-1969. 

Constitution of India, Article 226 — ^ 
Writ petition to set aside reversion of 
Government employee — Plea of mala 
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fide averred in petition and urged before 
Court — Dismissal of petition without 
considering , that plea No fair trial be- 
cause plea was not considered — Dismis- 
sal set aside, in appeal to Supreme Court 
— Decision of Andlna High Comt (In 
L. P. Appeal), Reversed. (Para 6) 

, The following Judgment of the' Court 
was delivered by 

SHAH, J.; — Mohammad Ibrahim, ap- 
pellant in this appeal entered service in 
the Public Works Department of the State 
of Hyderabad as a Sub-Overseer. In De- 
cember, 1950, he was promoted to the post 
of a Supervisor. He was later promoted 
on November 23, 1963, as Assistant Engi- 
neer but was reverted on April 23, 1965 
to his substantive post of Supervisor. The 
appellant filed a petition in the High 
Court of Andhra Pradesh for a ^vrit quash- 
ing the order of reversion. Obul Reddy, 
J., dismissed the petition holding that the 
order of reversion was made on adminis- 
trative grormds and the appellant being 
only a temporary employee and the emer- 
gency during wliich he was promoted as 
Assistant Engineer having ceased he could 
lawfully be reverted to substantive post. 
In appeal under the Letters Patent, the 
High Court confirmed die order passed by 
Obul Reddy, J., holding that the order of 
reversion did not amount to imposition 
of punishment. The High Court also 
held tiiat merely because for administra- 
tive exigencies persons who were jimior 
to the appellant in service were retained 
and die appellant was reverted did not 
amount to infringement of the guarantee 
of the equal protection under the Consti- 
tution. In the view of the High Court 
the appellant was reverted because hiS 
work was not found satisfactory and 
since the order on the face of it did not 
involve any penal consequences there was 
no violation of Article 311 or Article 14 
of the Constitution. 

2. The order reverting the appellant 
to the post of Supervisor does not involve 
any penal consequences nor does it cast 
any stigma upon ' the appellant. Tliere 
was no wolation of die protection of Arti- 
cle 311 of the Constitution, merely be- 
cause die appellant was not given an op- 

E ortunity to explain why he should not 
e reverted. Mr. Gafg, for the appel- 
lant contends diat the appellant had aver- 
red in the petition diat the order was 
made with a view to, harass die appel- 
lant because he had charged .some officers 
of the Department %vith comiption, but 
the Trial Court did not consider that plea. 


and the High Court in ’ appe^ after refer- ; 
ring to' that plea also did not deal Vvith 
-it. Coimsel says that since the appellant ' 
had no fair trial of his case tiie order is 
liable to be set aside. . - _ ; : 

Si There is no. reference in the order 
passed by Obul Reddy, J., to die plea diat 
the order was made mala fide raised by , 
the appellant in his petition; The High 
Court in appeal observed in the course 
of the judgment: 

“The appellant was temporarily promot- 
ed as Assistant Engineer and was revert- 
ed by an order wliich merely state that 
he was appointed as Assistant Engineer 
tmder the Emergency provision of rules in 
G. O. Ms. 1180 dated 23-4-65 was revert- 
ed. XX xx” 

4. The High Court then proceeded to 
set out the defence set out in paras 6 and 
7 of the affidavit filed in reply, but did 
not consider the plea diat the order was 
made maliciously or for a collateral pur^ 
pose. In his petition the appellant has 
stated in paragraph 10 tiiat the order of 
reversion “was motivated by malice' and 
displeasure by the authorities in exposing 
corruption and wastage by the officers in 
the Electricity Department”, and that "the 
punishment put upon him by passing the- 
Constitution^ guarantee was illegal”. He 
also said that his work as Assistant Engi- 
neer was satisfactory. He tiien set out. 
in paragraphs 16, J7 that he had report- 
ed to die Executive Engineer die cor- 
rupt practices of die ' Divisional Account- 
ant, but no action was taken against him. 

In paragraphs 27 to 39, he made several 
allegations which if true may support his 
case that the order of' reversion was 
“motivated by mala fides”. In para 4l 
he averred tiiat the order of reverb'on 
was passed upon him as punishment ‘by 
enraged autiiorities to shield tiie corrupt 
officers who had failed to prove anything 
against him and on tiie other hand revert- 
ed him from a Gazetted post to a non- 
Gazetted post” and that “uie authorities . 
had misused die Rule 10-A (1) of the 
Andhra Pradesh Services Rules”. In para 
42 he averred diat the impugned order, of 
reversion was passed to harass him, and 
tiiat die authorities were trying to punish 
him and shield the corrupt practices of 
officers. 

5. In reply to the allegations made by, 
die appellant practically, nodiing was stat- 
ed in the affidarit filed on behalf of the 
State. It was merely said that the appel- 
lant was “short tempered, quarrelsome” 
and diat he had been censured by the. . 
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, Chief Engineer, and that the allegations 
made against the officers were found base^ 
less except one allegation against the 
Divisional Accountant which' was refer- 
red to the Accountant-General. -In para. 

- 5 it was stated that a warning memo was 
issued to the appellant for not joining 
at the new Station, in spite of repeated in- 
structions and for "marking advance co- 
pies to the higher aulhorities”. 

6. A number of serious ' allegations 
[were made by Ae appellant -in his peti- 
tion, in support of his plea that the order 
passed against him was made out of 
malice and practically no reply was sub- 
[mitted to'tliat by the State. Apparently 
the plea was urged before the High Court. 
The High Court observed in the coiurse of 
the judgment that the appellant had chal- 
lenged tire order on the “ground of mala 
fide but did not proceed to consider, that 

E lea. We are of &e view that there has 
een.no fair trial of the petition filed by 
the appellant. The order of the High 
Court is set aside and the case is remand- 
ed for trial according to law, 

7. Costs, in this Court and in the High 
Court in the appeal under the Letters 
Patent will be costs in the petition. 

Order accordingly. 


Am 1970 SUPREME COURT 1401 
(V 57 C 299) 

(From Orissa: AIR 1969 Orissa 252) 

J. M, SHELAT . AND C. A 
VAIDIALINGAM, JJ. 

M/s. Hindustan Steels Ltd., Rourkela, 
Appellants v. A. K. Roy and others, Res- 
pondents. 

Civfi. Appeal No. 2127 of 1969, D/- 18- 
12-1969, 

(A) Industrial Disputes Act (1947), 
'Sch. 3, Item 11 — Illegal discharge or 
dismissal of worlonah — ^ Awarding com- 
pensation instead of reinstatement — • 
Discretionary — Mechanical exercise of 
discretion by Tribunal in awarding rein- 
statement — Refusal to interfere vslth 
by High Co.urt in writ jurisdiction held 
■ unjustifiable. AIR 1969 Orissa 252,- Re- 
versed. 

It is true that some of the decisions of 
Supreme Court have laid down that 
where the discharge or dismissal of a 
workman is not legal or justified, thC re- 
lief which would ordinarily follow would 
be reinstatement. Tire Tribunal, how- 


ever, has the discretion to award com- 
pensation instead of reinstatement if the 
circumstances of a particular case, are un- 
iisuffi ' or. exceptional so as to make rein- 
statement inexpedient or improper. The 
Tribunal has, therefore, to exercise its 
discretion judicially . and in. accordance, 
with well recognised principles . in that 
regard and has to examine j carefully the 
circumstances of each case and decide 
whether such a case is one, of those ex- 
ceptions to the general rule. If the Tri- 
bunal were to exercise its discretion in 
disregard of such circmnstances or the 
principles laid down by Supreme Court 
it would be a case either of no exercise 
of discretion or of one not legally exer- 
.cised. In either case the High Court in 
exercise of its writ jurisdiction can inter- 
fere and cannot be content by simply 
saying that since the Tribunal has exer- 
cised its discretion it will not examine the 
circumstances of the case to ascertain 
whether or not such exercise was proper- 
ly and in accordance witli the well set- 
tled principles made. If the High Court 
were to do so, it would be a refusal on 
its part to exercise jurisdiction. (Para 14). 

It is not in every case where the em- 
ployer says that he has lost confidence in 
the workman and therefore, has terminat- 
ed his service that reinstatement cannot 
be granted and the Tribunal has to award 
compensation. On the other hand, if on 
an examination of all the circumstances 
of tlie case, the, Tribimal comes to the 
conclusion that the apprehensions of the 
employer were genuine and tire employer 
truly felt that it was hazardous or pre- 
judicial to the interests of the industry 
to retain the worlonan in his service on 
grounds of security, the case would be 
properly one where compensation would 
meet the ends of justice. (Para 16) 

Held, on facts and circumstances of 
the case, that the Tribunal, in awarding 
reinstatement, exercised Its discretion 
mechanically and tlrat tire refusal by the 
High Court in writ jurisdiction to inter- 
fere with the discretion exercised by the 
Tribunal was equally mechanical and 
amounted to refusal to exercise its juris- 
diction, AIR' 1969 Orissa 252, Reversed. 

(Para 17) 

(B) Constitution of India, Article 226 
i — Certiorari — If a statutory ti-ibunal 
exercises its discretion on the basis of 
irrelevant considerations or rvithout regard 
to relevant considerations, certiorari may 
properly issue to quash its order, 

(Para 17) 
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(C) Industrial Disputes Act (1947), Sch. 
3, Item 11 — Illegal discharge or dismis- 
sal of worlonan — Compensation instead 
of reinstatement foimd justifiable on facts 
of case — Assessment of compensation — - 
Compensation for a period of tvvo years 
at the rate of salary last drawn by the 
concerned worlonan, held, would meet 
the ends of justice. (Para 18) 

Cases Referred; Chronological Paras 
(1969) Civil Appeal No. 1735 of 
.1969, D/- 12-9-1969 (SC), Ruby 
.General Insurance Co., Ltd. v. 

P. P. Chopra 10, 18 

(1967) Ci'v^ Appeal No. 516 of 1966, 

D/- 26-10-1967= 1970-1 Lab LJ - 
70 (SC), Doomur Dulung Tea 
Estate V. Workmen 10 

(1967) Civil Appeal No. 882 of 1966, 

D/- 14-8-1967= (1967) 2 SCWR 
674, Worlonen of Charottar 
Gramodhar Sahalcari Mandali Ltd. 

V. Charottar Gramodliar Saliakari 


Mandali Ltd. 10 

[1966) AIR 1966 SC 1051 (V 53) = 

(1966) 2 SCR 434, Management of 
Utkal Macliinery Ltd. v. Work- 
men ' 10 

(1960) AIR 1960 SC 1264 (V 47)= 

(1960) 3 SCR 457, Assam Oil Co. 

Ltd. V. Workmen 10, 18 

(1959) 1959-2 Lab LJ 669 (SC), 

Punjab National Bank Ltd. v. 
Workmen 9 

(1953) AIR 1953 SC 433 (V 40)= 

(1952) 2 LLJ 577, United Com- 
mercial Bank Ltd. v. tJ. P. Bank 
Employees Union 9 

(1949) AIR 1949 FC 111 (V 36)= 

1949 FCR 321, Western India 
Automobile Association v. Indus- 
trial Tribunal 9 


Mr. H. R. Goldiale, Senior Advocate, 
(M/s. Gobind Das and G. S. Chatterjee, 
Advocates, with him), for Appellants; 
M/s. R. K. Garg and S. C. Agarwala, 
Advocates of M/s. Ramamurtlii and Co. 
and Miss Sumitra Chakravarty, Advocate, 
for Respondents. 

The following Judgment of the Court 
was delivered by 

SHELAT,. J.; — Respondent No. 1 was, 
in 1955, admitted . as a trade apprentice 
by the appellant-company in its works, 
the company agreeing to bear the cost of 
his training as such apprentice, which it 
did for a period of 3 years. On com- 
pletion of his training, he was appointed 
in . September 1958 as a skilled workman; 
i.e., as a fitter. The letter of appointment 
under which he was engaged contained 
a clause which required mm to execute a 


bond to serve the company for five years 
at least; Tlie object of Aat clause evi-:. 
dently was to ensure that he. serv'ed the 
company at least for five years in consi- 
deration of the company having borne , 
the expenses of his training. . . 

, 2. The evidence produced before the 
Industrial Tribimal. shows tliat tlie, prac- 
tice of the company, set up. at die instance* 
of the Government, of India and the Com- 
pany’s Board of Directors, was to have 
a confidential inquiry made to verify the 
antecedents of its employees. , Such veri- 
fication not being practicable at the time 
of the appointment of each employee, it 
used to be done after a work- ^ 
man was appointed. The object of 
such verification was- to ascertain' 
whether it was . desirable .or not 
in the interests of die company to conti- 
nue the service of the employee in res- 
pect of whom such verification was made. 
The inquiry was made dirough the police. 
On receipt of a verification report froni 
die police, the Senior Security Officer of 
the company would make his recommen- 
dation and die company would terminate ■ 
die service of an employee where it was 
considered desirable in die company’s 
interests not to continue such an employee ' 
in sendee after giving 3 months’ notice 
or salary for that period in lieu thereof. 

3. Throughout the period of his ser- 
vice commencing from, September 1958 
no action was ever tahen against respon- 
dent 1 although he had at one time joined 
a strike in die comiiany’s works arid al- 
diough he was an active member and the 
secretary of the workmen’s union. A cri- 
minal case in relation to the said strike 
was filed against him but had been sub- • 
sequendy wididraiwi. Brima facie, the 
fact that no action was taken against hini 
indicated diat the company did not con- 
sider his. active participation in the union 
actiidties objectionable so as to warrant- 
any interference on its part. 

4. In accordance with the practice of 

the company, however, a verification re- 
port about, him was called for as was ' 
done in the case of other worluncn also. 
On such- a report frorii the . police, die 
Senior Security Officer recommended that 
it was not desirable to retain him in the 
company’s sendee any longer. Respon- 
dent 1 at die time was worldng as . a fitter 
in die blast furnace of the works. On . 
December 9, 1960, he was sensed with an 
order by which liis sendee was terminat- 
ed arid was informed that he would be 
entitled to 3 months’ pay in lieu of a 
notice for that period. . . 
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5. On tHe union of wliich, as afore- 
said he was the secretary, having raised 
a dispute, alleging that the termination of 
his service was -the result of victimisation 
and unfair labour practice, die dispute 
.was referred by the Government of Orissa 
to. the Industrial Tribunal. After inquiry, 
the Tribunal rejected the imion’s .allega- 
tion as to victimisation or unfair labour 
practice on account of any union activi- 
ties carried on by respondent 1. Never- 
theless, the Tribunal held that it was' imr 
proper' on the part of the company not to 
have disclosed the said , report to respom 
dent 1 and not to have given him m op- . 
portunity to contest its contents and vin- 
dicate himself. The Tribunal held that 
though the said order was in form one of 
termination of service, it was in fact puni- 
tive in nature- and considering the action 
taken against respondent 1 as dispropor- 
tionate further held that it was a case of 
victimisation, that consequently the order 
was illegal and unjustified and directed 
reinstatement with full back wages. , 

6. The company &ed~a writ petitioii 
in the High Comt for quashing me said 
order. Before the High Comt die com- 
pany mrged: (a) that the termination of; 
the service of respondent 1 was in bona 
fide exercise of ^e employer’s right to 
do so, (b) that it did so only because of 
the said adverse report and (c) diat even 
if it was held that the said order was 
not legal or justified, die proper relief 
to be granted to the respondent in the 
circumstances of the case was compensa- 
tion and not reinstatement, which meant 
imposition of a workman against whom 
there was an adverse report and whom 
die company did not consider it desirable 
to retain in its seivice. The High Court 
rejected these contentions and held that 
the Tribunal was right in holding diat the 
termination of service of respondent !• 
was not in bona fide exercise of die power 
of die employer to terminate an em- 
ployee’s service, that it was punitive in 
character and was, dierefore, not legal 
or justified. The High Court also held 
diat ordinarily the relief against an ille- 
gal termination of service was , reinstate- 
ment though in some cases it may be con- 
sidered inexpedient to do so, in which 
event a suitable compensation ' would be 
the proper relief. Lasdy, it held that 
the present case was not one of those 
exceptions to the general rule of reinstater- 
ment and the Tribunal having exercised 
its discretion it could not interfere jvith 
the Tribunal’s order. 
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7. The company thereupon applied 
for special leave from dus Court. Though 
it was granted, it was limited only to 
the question whether the relief to respon- 
dent 1 should have been reinstatement or 
compensation. ' It is, therefore, not pos- 
sible _for us to go into die question whe- 
ther die Tribund and the High Court were 

, right in their conclusion that the termina- 
tion of the service of respondent 1 was 
not in bona fide exercise of the company’s 
right to order discharge simpliciter or 
whether the order was punitive in nature 
and dierefore was not legd in the ab- 
sence of any domestic inquiry having 
been held. Besides, this apped, is one 
against die High Court’s order refusing 
certiorari under its writ jurisdiction and 
not a direct apped -under Article 136 of 
the Constitution against the Tribund’s 
order. These considerations will have to 
be kept in mind while we are consider- 
ing this apped. 

8. Counsel for the appellant-company 
argued that even though he could not 
challenge, in view of &e limited specid 
leave granted to die company, the finding 
that die impugned order was not termi- 

* nation simpliciter in bona fide exercise 
of the employer’s right to terminate the 
service of an employee, he was entitied 
to agitate the question whe^er or not the 
High Court, on die facts of this case, 
should have interfered and ordered com- 
pensation in place of reinstatement, par- 
ticularly because: (a) the concerned em- 
ployee was posted in the blast furnace, a 
crucid part of the company’s works, in 
respect of which die company codd not 
hazard any risk, (b) the Tribimd had 
given a clear and firm finding against 
the case that the workman had been \4c- 
timised on account of liis union activities, 
and (c) the Tribund and the High Coiut 
had both set aside the company’s order 
only because of their finding that it was 
punitive in nature and that the punish- 
ment was so disproportionate, that it 
amounted to victimisation. The proper 
order, counsel submitted, was to award 
-compensation instead of imposing die 
service of an employee whom the com- 
pany considered risky to retain^ in its ser- 
vice. Mr. Garg, on die odier hand, argu- 
ed that the company’s action involved 
an important principle, in that, an em- 
ployer cannot be allowed to terminate 
the services of his employees on police 
reports which are not disclosed to the 
workmen or before die Tribimd, and 
therefore, are not open to the workmen to 
challenge. Such a course, he : argued. 
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idler the termination of service was legal 
or justified. We have, therefore, to pro- 
ceed on die footing that the Tribunal’s 
conclusion that it was not legal was right. 

14. The question, however, stilh is 
whether the Tribunal was, in the circuni- 
stances of the case justified,, in directing 
reinstatement. It is true that some of 
the decisions of this Court have laid down 
that where the discharge or dismissal of 
a workman is not legd or justified, the 
relief whieh would ordinarily follow 
would be reinstatement. The Tribunal, 
however, has the discretion to award 
compensation instead of reinstatement if 
die circumstances of a particular case are 
unusual or exceptional so as to make re- 
instatement inexpedient or improper. The 
Tribunal has therefore, to exercise its dis- 
cretion judicially tod in accordance with 
well recognised principles in that regard 
and has to examine carefully die circum- 
stances of each case and decide whedier 
such a case is one of those exceptions to 
die general nde. If the Tribunal were 
to exercise its discretion in disregard of 
such circumstances or die principles laid 
down by diis Court it would be a case 
either of no exercise of discretion or of 
one not legally exercised. In either case 
die High Court in exercise of its writ 
jurisdiction cati interfere and cannot be 
content by simply saying that since die 
Tribunal has exercised its discretion it 
will not examine die circumstances of the 
case to ascertain whether or not such 
exercise was properly and in accordance 
vwth the %vell settled principles made. If 
the High Court were to do so, it would 
be a refusal on its part to exercise juris- 
diction. 

15. In the present case, diere could 
be no dispute that the company, in ac- 
cordance with its practice, called for a 
verification report about the concerned 
workman. The report was made by the 
police after investigation and on tiiat be- 
ing adverse, the company’s security officer 
recommended to the company diat it was 
not in the interests of the company to re- 
tain the workman’s services. There can 
be no doubt that die company termina- 
ted die sendee of die worlonan only be- 
cause it felt that it was not desirable 
for reasons : of security • to continue the 
workman in its sendee. Tliis is clear 
from the fact that it was othemdse not 
interested in terminating the workman’s 
sendee tod, had in fact insisted that the 
workman should , bind himself to serve it 
at least for five years. The termination 


of service was not on account of wetimi- ■ 
sation or unfair labour practice as was ' 
clearly found by the. Tribunal. It is,. . 
therefore, abundandy clear that the coni- 
pany passed the impugned order of temai- 
nation of . service on account of the said • 
adverse report, the recomthendation of 
its own security officer and on being satis- 
fied diat it would not be in the , com- 
pany’s interests to continue , him in its ser- 
vice. , ‘ 

16. The Tribunal no doubt felt that 
it was not established whether the investi- 
gation and the report following it were 
properly done and made, that - the comr 
pany ought to have disclosed it to the 
workman and given him an opportunity 
to vindicate himself and that the non-dis- 
closure of the report made the termina- 
tion dlegal and unjustified. Tliat may. 
or may not be right. But what was rele- 
vant, at the stage when the Tribunal came 
to decide what relief the workman was 
entitled to, was tire question whether 
the management genuinely apprehended 
as a result of tire report that it would be 
risky to retain the workman in the com- 
pany’§ service. They may have gone 
wrong in the manner of terminating the 
workman’s service as held by the Tribu^ > 
nal. 'But, if the management truly be- 
lieved tliat it was not possible to retain ’ 
tlie workman in the company’s service ' 
on grounds of security and consequently , 
could not place confidence in him any , 
longer, the present case .would be . one 

of tiiose exceptional cases where tire gene- 
ral rule as ter reinstatement- could not pro- 
perly be applied. This of coinrse does not 
mean that in every case where the em- 
ployer says that he has lost confidence 
in die worlonan, and tlierefore, has ter- 
minated his sendee . that reinstatement 
cannot be, granted and tire Tribunal has ; 
to award , compensation. On tire other 
hand, if . on an examination of all the cirr 
cumstances of' the case, the Tribunal 
comes to the conclusion tliat the appre- 
hensions of tlie employer were genuine 
and the . employer truly felt tliat, it was 
hazardous or prejudicial to tlie interests 
of tlie industry to retain the worlonan . in 
his service on grounds- of security, tlie 
case would be properly one where com- 
pensation would meet the ends of justice. 

17. On a consideration of aU the cir- 
cumstmees, tlie present case, in our wew' 
was ohe sudi case. The Tribunal e.xer- 
cised its discretion mcchahically .witliout 
weighing the circumstances of tlie case. 
Tliat was no exercise of discretion at all. 
There is ample authority to tlie effect 
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tliat if a statutory tribunal exercises its 
discretion on Ae basis of irrelevant con- 
siderations or' without regard 'to relevant 
considerations, certiorari may properly 
issue to quash its order. (See S. A. de 
Smitli, Judicial Review of Administrative 
Action,'-. (2hd ed.) 324-325). One such 
relevant consideration, the disregard of 
which would render its order amenable to 
interference, would .be die well settled 
principles laid down in decisions binding 
on the tribunal to whom the discretion is 
entrusted. The refusal by tlie High 
Court to interfere was equally mecha- 
nical and amormted to refusal to exercise 
its jurisdiction. Its order, tlierefore, be- 
comes liable to interference. 

18. There is, therefore, no difficulty 
in holding that the order of reinstatement 
passed by the Tribunal was liable to be 
quashed and that the High Court erred 
in refusing to interfere with it merely 
on the ground ,that it could not do so as 
it was a case where tlie Tribimal had 
exercised its discretion. Tlie question 
next is, having held tliat the order of re- 
instatement was not a proper order, in 
that, it was not in consonance witli the 
decided cases, do we simply quash the 
order of tlie Tribunal and tliat of tlie 
High Court and leave the concerned 
workman to pursue his furtlier remedy? 
The other alternative would be to re- 
mand tlie case to the Tribunal to pass 
a suitable order. In eitlier case, in view 
of tliis judgment, nq other order except 
tliat of compensation can be obtained by 
him. If the case is remanded and 'die 
Tribunal on such remand passes' an order 
of compensation and fixes the amount 
such a course would mean further pro- 
ceedings and a possible appeal. That 
would mean prolonging' the dispute, 
which would hardly be fair to or con- 
ducive to tlie interests of the parties. In 
these circumstances we decided that it 
would be more proper that we ourselves 
should determine the - amount of compen- 
sation which would meet the ends of 
justice. Having come to that conclusion, 
we heard counsel for both the parties. 
After doing so and taking into considera- 
tion aU the facts and circumstances of 
the present case we have corhe to the 
conclusion in the light also of tlie deci- 
sions of this Court such as "Assam Oil Co. 
V. Its Workmen, 1960-3 :SCR 457 =.(AIR 
i960 SC 1264), . Utkal Machinery Ltd. v. 
Workmen, 1966-2 SCR 434 = (AIR 1966 
SC 1051) and die recent case of C. A. No. 
11735 of 1969, D/- 12-9-1969 (SC) tliat 
Jcompensation for a period of two years at 


the rate of Rs. 160 per month, tliat be- 
ing the last salary draivn by the concern- 
ed workman, would meet the ends of 
justice. . - 

19. We accordingly allow die appeal, 
quash the order of the Tribunal and the 
High Court and instead direct the appel- 
lant-company to pay . to. the 1st respon- 
dent Rs.' 3840 as and by way of compen- 
sation. There will be no order of costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 1407 
(V 57 C 300) 

(From (1) Central Govt. Labour Court, 
Delhi'; (2) Addl. Indl. Tri. Delhi": (3) 
1970 Lab I. C. 105 (Pat.)) 

M. HIDAYATULLAH, C. J., J. C. 
SHAH, K. S. HEGDE, A. N. GROVER, 
A. N. RAY AND I. D. DUA, JJ. 

Civil Appeal No. 1705 of 1969. 

The Management of Safdar Jung Hospi- 
tal, New Delhi, Appellant v. Kuldip Singh 
Setlii, Respondent. 

Civil Appeal No. 1781 of 1969. 

Management of M/s. T. B. Hospital, 
New Delhi, Appellant v. The Worlanen, 
Respondents. 

, And 

Civil Appeal No. 1777 of 1969. 

The Kurji Holy Family Hospital 
tlrrough tire Administration, Appellant v. 
State of Bihar and others, Respondents. 

Civil Appeals Nos. 1705, 1781 and 1777 
of 1969, D/- 1-4-1970. 

(A) Industrial Disputes Act (1947), Sec- 
tion 2 (j) — ‘Industry’ — To constitute 
industry tlrere must be collective enter- 
prise in wliich employers follow their 
avocations detailed in definition and em- 
ploy worlorien to fulfil their occupations. 

An ‘iirdustry’ as defined in Sec. 2 0) 
exists only when tlrere is a relationship 
between employers and employees, the 
former engaged in business, trade, under- 
taking, manufacture or calling of em- 
ployers and the latter engaged in any 
calling, service, employment, handicraft 
or industrial occupation or avocation. 
There must, flrerefore, be an enterprise 
in which the employers follow their avo- 
cations as detailed in the definition and 
employ workmen who follow one of tire 
avocations detailed for workmen. 

(Para 11) 

'Central Guvt. Labour Court, Delhi, D/- 

21-2-1969. 


"Addl. Industrial Tri. Delhi, D/- 24-2- 
1969. 

bN/EN/B593/70/KSB/D ^ ^ 
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.But every case of employment is not 
necessarily -productive of an industry. 
Domestic erriploymeht, administrative ser^ 

; vices, of public officials, service in Md- of 
occupations of .professional men, also dis- 
close relationship of employers' and em- , 
ployees but they cannot be regarded as 
in the course of industry. (Para 12) 

(B) Industrial Disputes Act (1947), Sec- 
tion 2 (k) — Essential of, an industrial 
dispute. 

Before an industrial dispute as defined 
in Section 2 (k) can be raised tliere must 
be first established a relationship of em- 
ployers and employees associating to- 
gether, the fofmer following a trade, busi- 
ness, manufacture, undertalong or calling 
of employers in tiie production of mate- 
rial goods and material services and the 
latter following any calling, service, 
employment, handicraft, or industrial oc- 
cupation or avocation of workmen in aid 
of the employers’ enterprise. It is not 
necessary, tiiat there must be a profit 
motive but tlie enterprise must be ana- 
logous to trade or business in a commer- 
cial sense. (Para 19) 

(C) Industrial Disputes Act (1947), Sec- 

tion 2 (s) — Workman — Word, ‘industry^ 
in definition of workman must tidce 
colour from definition of that term in Sec- 
tion 2 (j). (Para 12) 

(D) Industrial Disputes Act (1947), Sec- 
tion 2 (j) — ‘industiy’ — Test to deter- 
mine — Hospital or nursing home or dis- 
pensary — \^en can be treated as indus- 
try — AIR 1960 SC 610, Overruled. 

Before the work engaged in can be des- 
cribed as an industry, it must bear tire 
definite character of' 'trade’ or ‘business’ 
or 'manufacture' or ‘calling’ or must be 
capable of being described .as an under- 
taking resulting in material goods or mate- 
rial services. ,AIR 1968 SC 554, FoU. 

(Para 20). 

If a hospital, musing home or dispen- 
sary is run as a business in a commercial 
way there may be found elements of an 
industry there. Tlien the hospital is more 
than a' place where persons . can get treat- 
ed for their ailment. It becomes a busi- 
ness. (Para 21) 

Hospitals nin by Govemrrient and even 
by private associations, not on commer- 
cial lines, but on charitable lines or as 
part of the functions of Government 
Department of Health cannot be includ- 
ed in tire definition of industr>^ The first 
and tire second parts of the definition 
.are . not to be read in isolation as if .they 
were different industries but only as as- 
pects of the occupation of emidoyers and 


employees in ’ho industry. They are two' 
counteiTarts in one iridustry. AIR , 1960 
SC -610, Overruled.. (Para 22) 

(E) Industrial Disputes Act (1947), Se(> 

lion 2 (n), Sch. I, Item 9 — Public utility 
service '—^ Heading of Sch. I and Cl. (VI) 
of Section 2 (n) presuppose existence of 
industry- wluch may be notified as public 
utility service for special protection under 
Act — Hence ‘services in Hospitals and 
dispensaries’ contemplated by Sch, I 
Item 9. can be declared to be public uti- 
lity service only if they . satisfy' the test 
of industry. (Paras 25 to 28) 

(F) Industrial Disputes Act (1947), Sec- 
tion 2 (i) — ‘ladustiy — Sc^dar- Jiiiig 
Hospital, New Delhi is not industry — 
It is a department of Govermnent —^It 
is not embarked on economic activity 
analogous to trade or business — Order 
of Central Government Labour Court, 
Delhi, D/- 21-2-1969, Reversed; (Para 30) 

(G) Industrial Disputes Act (1947), Sec- • 
tion 2 (j) — ‘Industry' — Tuberculosis 
Hospital, New Delhi is not rm industry — 
It is wholly charitable and its dominant 
purpose is research and training — Order 
of Additional Industi-ial Tribunal, Delhi, 
D/- 24-2-1969, Reversed. (P.ara '82) 

(H) Industrial Disputes Act (1947), Sec- 
tion 2 (j) — Industry’ — ICuiji Family 
Hospital is not an industry — It is enti- 
rely charitable institution carrying on, 
work of training, research and treatment 

■ — 1970 Lab IC 105 (Pat.), Reversed. - ' 

(Para 83) 

Cases Referred: Clironological Paras • 
(1969) AIR 1969 SC 276 (V 56) = 

1969 Lab IC 458, Cricket Club 
of India v. Bombay Labour Union 18 
(1969) 1969-1 WLR 697, Hotel and ■ 
Catering Industry Training Board 
V. Automobile Proprietary Ltd. 18 
(1968) AIR 1968 SC 554 (V 55)’ = 

(1968) 1 SCR 742 = 1968 Lab IC , . 

547, Secy. Madras Gymldiana , 

Club Employees Union v. Manage- 
ment of the Gymldiana Club ' 5, 0, 

7,8,10.13,, 

18,20 

(1963) AIR 1963, SC 1873 (V 50) = ,• 

(1964) 2 SCR, 703, University of 
Delhi V. Ramnatli 17 

(1962) AIR 1962 SC 1080 (V 49) - 
(1962) Supp 3 SCR 157, National 
"Union of Commercial Emiiloyees 
V. M. R. Meher 17 

(1960) AIR 1960 SC 610 (\M7) = . 

(I960),. 2 SCR 866, State of Bom- 
bay V. Hospital Mazdoor Sablia 3^ 4, 

5, 6, 8, 17, 
21, 22, 23 
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(1943) 1943 AG, 166 = 111 LJ KB 
, 674, National Association of Loc^ 

Goi^. OfiScers v. Bolton Corpo- 
. ration - ff4 

26 GLR 508, Federated' Municipal 
and Shire Council Employees of 
Australia v. Melbourne Corpora- ■ 
tion 22 

The following Judgment of the -Court 
Was delivered by - 

HIDAYATULLAH, C. J.; This judg- 
ment win dispose of Civil Appeals Nos. 
1705 of 1969, 1781 of 1969 and 1777 of 
1969. ' The first is an appeal by the 
Management . of Safd^'ung Hospital, 
New Delhi. The second by thd Manage- 
ment of Tuberculosis Hospital, New Delhi 
and the third by the ‘Kurji Holy Family 
Hospital, -Patna. The first two are filed, 
by special leave and the third by certi- 
ficate. They call in question respectively 
the order of the Central Government 
Labour Court, Delhi dated 21st February, 
1969 on an application rmder Sec. 33G (2) 
of the Industrial Disputes Act, 1947, the 
order of the Presiding Officer, Additional 
industrial Tribunal, Delhi dated 24th 
February, 1969 and the" judgment and 
order dated 21st February, 1969 of the 
Patna High Court. They raise a common 
question of law whether these several 
hospitals can be regarded as industries 
witiiin tlie meaning of the term in the 
Industrial Disputes Act. They also raise 
different questions on merits which will 
be considered separately. The facts of 
the three cases. .may be noticed briefly 
before we begin to examine the common 
question of law. mentioned above. 

- C. A. No. 1705 of 1969. . , 

2. The Management of Safdarjung 
Hospital, New Delhi was the respondent 
in a petition rmder Section 33C (2) of 
the Industrial Disputes Act 1947 in a 
petition by tlie. present respondent Kuldip 
Singh Sethi, a Lower Division Qerk in 
the Hospitd, for computation of the 
amount of salary etc. due to him in the 
pay scale of store-keepers. Kuldip Singh 
Sethi was appointed as a Store-keeper on 
.October 26, 1956 in the pay scale of 
Rs. 60-5-75. This scale was rewsed to 
Rs. 110-180 on July 1, 1959 in accordance 
with the recommendations' of , the Second 
Pay Commission. Two. or three months 
later the pay was re-fixed and tire time 
scale was Rs. 110-131 with usual allow- 
ances. On July 1, 1962 his basic pay was 
fixed at Rs. 181. On November 26, 1962 
the . Government of India in tire Ministry 
of Health re-revised thei pay scales of 
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Store-keepers to Rs. 130-5-160-8-200-EB 
-8-280-10-300. with the usual, allowances. 
The order \yas to take effect from the 
.date of issue. Kuldip Sing Sethi complain- 
ed by his petition that the Management of 
the Hospital had failed to give him pay 
in this scale and claimed Rs. 914 for the 
period November 26, 1962 to May. 31, 
1968. ' 

3. In reply to his petition the Manage- 
ment contended that Kuldip Singh Sethi 
• was not a workman but a Government 
servant governed by the Conditions of 
Service for Government Servants and 
hence he could not invoke the Industrial 
Disputes Act since 'the Safdarjung Hospi- 
tal was hot an industry. The Tribunal, 
following the decision of this Court in 
State of Bombay v. Hospital Mazdoor 
Sabha, (1960) 2 SCR 866 = (AIR 1960 SC 
610) has held that the Hospital is an ‘in- 
dustry’, that Kuldip Singh Sethi is a 
‘worlmao’ and hence, he is entitled to 
take recourse to Section 33G (2) of the 
Industrial Disputes Act. On merits his 
claim is found sustainable and he is given 
an award for Rs. 914. We need not men- 
tion at this stage the grounds on which 
the merits of his claim are resisted. The 
point of law that arises in the case is 
whether the Safdarjung Hospital can be 
properly described as an ‘industr)’’’ as de- 
fined in .the Industrial Disputes Act. 

C. A. No. 1781 of 1969. 

• 4. In this case there is a dispute be- 
tween the Management of the Tuber- 
culosis Hospital, New Delhi, and its 
workmen represented by the Aspatal 
Karmachari Panchayat regarding pay 
scales, and other facilities demanded by 
the workmen. The Management has 
taken tlie preliminary objection that the 
Industrial Disputes Act does not apply 
since the -Hospital is not an industry and 
is not run as such. The Management, 
therefore, questions the reference to the 
Tribunal under Section 10 (1) (d) of tlie 
Industrial Disputes Act. A preliminary 
issue is raised: “Is T. B. Hospital an 
industry or not?” In support of the case 
tliat the Hospital is not an industry, the 
Management emphasises the functions of 
the Hospital. It is pointed out that tlie 
Hospital is run by tire Tuberculosis Asso- 
dati'on of India as a research institute 
where training is given to Medical gra- 
duates, of tiie Dellii University for the 

D. T. C. D. and D. C. H. Courses, and 
post-graduates arid under-graduates of the 
All India Institute of hledical Sciences 
are also provided training and nurses 
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from the Delhi College of Nursings Saf- 
darjung, Lady Hardinge and Holy Family - 

. Hospitals receive training. The Hospital, 
it. is admitted,' h^. paid and .unpaid Taeds 

; -but it is submitted that - treatment of 
Tuberculosis is a part of tlie research and 
training and education, and, therefore, 
^e Hospital has affinity to a University 
and not to a Hospital proper. It is, Aere-; 
fore, contended tliat this Hospital is not 
an industiy. The Tribunal holds tliat 
neither the research carried on, nor the 
training imparted, nor the existence . .of 
tlae Tubercidosis Association of India with 
which the Hospital is affiliated makes 
any difference and the case falls witliin 
die ruling of this Court in the Hospital 
Mazdoor Sabha case, (1960) 2 SCR 866 = 
(AIR 1960 SC 610). The Tribunal holds 
tlie Tuberculosis Hospital, New Delhi to 
be an industry. 

C. A. No. 1777 of 1969. 

5. The appeal arises from a writ peti- 
tion filed in the High Court of Patna. 
The Kurji Holy Family Hospital took dis- 
ciplinary action against two of its em- 
ployees and the matter was taken up by 
the Kurji Holy Family Hospital Em- 
ployees Association and the State of Bihar 
made a reference to die Labour Court, 
Patna under Secdon 10 of the Industrial 

c Disputes Act. Before die Tribunal, the 
Management of the Hospital took the ob- 
jection inter alia that a hospitd was nei- 
dier a trade nor a business, nor an indus- 
try as defined in die Industrial. Disputes 
Act and as such die provisions of the 
Industrial Disputes Act were not appli- 
■ cable and the reference was incompetent.' 
The High Court holds this point against 
die Management, following the Hospital 
Mazdoor Sabha case, (1960) 2 SCR 866 = 
(AIR 1960 SC 610). The later case of 
this Court reported in Secy. Madras Gym- 
khana Club Employees Union v. Manage- 
ment of die Gymkhana Club; (1968) 1 
SCR 742 = (AIR 1968 SC 554) is held., 
not to have weakened die effect of the 
decision in die case relied upon. 

6. It is dius diat the diree cases came . 
before us and were heard together. Coun- 
sel in these cases submit that the ruling 
in the Hospital Mazdoor Sabha case, ; 
(1960) 2 SCR 866 = (AIR 1960 SC 610). 
has now been considerably sha.ken by 
the pronouncement iii the Madras Gym- 
khana Club ■ case, (1968) 1 SCR 742 ■ = 
(AIR 1968 SC 554) where it was observed 
that die Hospital Mazdoor Sabha case, 
(1960) 2 SCR 866 .= (AIR 1960 SC .610) 
was one wliich might be said to be on 


the : verge, and that there .' were, reasons , 
to think thatMt took an : extreme; Anew -. ' 
of an industiy. . Relying on diis observa- A 
don, counsel in the diree. appeals. .askM : 
for a reconsideration of the Hospital Maz- - 
door Sabha . case, (1960) 2 , SCR 886 = . 
(AIR i960 SC 610) aldiough they con- : ; 
ceded that it was; not yet ovenuled. We 
accordingly heard arguments . on .the 

g eneral question whether a hospital can .. 

e said to be an industry falling widiin 
the Industrial Disputes Act and under 
what circumstances.' . Wfe also heard argu- 
ments oh the merits of die appeals., to 
determine whedier the decisions render- . 
ed therein could, be upheld even if the 
Hospital Mazdoor Sabha case, (1960) : 2 
SCR 866 = (AIR 1960 SG 610) was held 
applicable^ We shall follow die same, 
course here. .We shall first consider the: 
general proposition whedier a . hospital 
can be considered to fall within die con- 
cept of industry in the Industrial Dis- 
putes Act and whether all hospitals of 
whatever description can be covered by 
the concept or only some hospitals under 
special conditions. We shall then consi- 
der die merits of die individual cases in ; 
so far as may be necessary. ' . ■ , . 

7. The Industrial Disputes Act was 
construed in die past on more dian one : 
occasion by this Court, A fairly compre- 
hensive summary of the various cases 
with the ratio decidendi of diose cases 
is to be found in the Gymkhana Club 
case, (1968) 1 SCR 742, = (AIR 1968 SG 
554), The tests applied to find out whe- 
ther a particuhm establisliment falls wuth- 
in the definitio'n of industry’ or not were 
not found to be imiform and disclosed 
a pragmatic approach to the problem./ 
This Court, therefore, in Gymkhana Club'-, 
case, . (1968) 1 SCR 742 = (AIR 1968 SG 
- 554) fell back upon the statute for gui- 
dance pointing out that diey were, not 
concerned . with a . popular phrase but one 
which die statute had widi great, parti- 
. cularity defined itself. Examining die 
content of the definitions this Court came 
to certain conclusions and held in . their 
fight diat . a non-proprietary members’ 
Club , was not an industry. ' 

8. The reasoning in 'die Gymklianai 
Club case, (1968) 1 SCR 742, '= (AIR 
1968 SC 554) formed the basis - of an 
attack on die former ruling in the Hospi- 
tal Mazdoor Sabha case, (1960) -2 SCR 
866 = (AIR 1960 SC 610) by the Manage- 
ments of the tluee Hospitals which are 
appellants here. The other side refied 
upon the ruling and the amendment, of 
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She Industrial Disputes Aet by which, 
‘Service in hospitals and dispensaries’, has 
now been added as Item No. 9 in the • 
First Schedule, as one of the industries 
,^yhich may be declared to be public uti- 
lity services under sub-clause (vi) of 
Clause (n) of Section 2 of the Act. It 
is claimed that this is : a legislative deter- 
jnination, of the question, whether hospitd 
is an industry or not. It h^, therefore, 
beconie necessary to cover some of the 
grounds covered in the GymMiana Club 
case, (1968). 1 SCR 742 = (AIR 1968 SC 
554). To begin with we may once again 
refer to the relevant definitions contain- 
ed in the Act for they must necessarily 
, control our discussion. 

9. The Industrial Disputes Act, as its 
title and indeed its whole tenor disclose, 
was passed to make provision for the 
investigation and settlement of industrial 
disputes and for certain other purposes 
appearing in the Act. The - term ‘indus- 
trial dispute’ is defined by Section 2 (k) 
in -the following words: 

“ ‘industrial dispute’ means any dispute 
or difference between employers and 
employers or between employers and 
workmen, or between worloneh and work- , 
men, which is coimected witli the employ- 
ment or non-empolyment or the terrhs 
of employment or with the conditions of 
labour, of any person.” 

The definition discloses that disputes of , 
particular lands alone are regarded as , 
industrial disputes. It may be noticed 
that this definition does not refer, to an 
industry. But the dispute, oh die gram- 
mar of the expression itself, means a dis- 
pute in an industry and we must, there- 
fore, turn to the definition of ‘industry’ 
in Ae Act. That word is defined in 
Clause (]■) and reads: 

“‘industry’ means any business, trade, 
undertaking, manufacture or calling of 
employers and includes any calling, ser- 
vice, employment, handicraft, or indus- 
trial occupation or avocation of work- 
men.” 

This definition is in two parts.' The first 
part says that it ‘means’ (Original under- 
lined, printed in this report in quotab'ori 
, marks — ^Ed.) any business, trade, under- 
taking, manufacture or calling of employers- 
and then goes on to say that it ‘includes’ 
(Original underlined, printed in tliis ' re- 
port in quotation marks— ^Ed.) any calling, 
service, employment, handicraft or indus- 
trial occupation or avocation of workmen. 

10. In dealing with this definition this 
Court in the Gymkhana Club case, (1968) 
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1 SCR .742 = (AIR 1968 SC 554) attempt- 
ed to keep the two notions concerning 
employers and employees apart and gave 
the opinion that die denotation . of . the 
term ‘industry’ is to be found in the first 
part relating to employers and the full 
connotation of the term is intended to 
include the second part relating to work- 
men. It was, , therefore, concluded: 

“If . the activity can be described as an 
industry with reference to the occupa- 
tion of die employers, the ambit of Ihe 
industry, under the force of the second 
part, tices in the different lands of acti- 
vity of die • employees mentioned in the 
second part. ■ But die second part stand- 
ing alone cannot define ‘industry’ • 

By the inclusive part of the definition the 
labour force employed in an industry is 
made, an integral part of the' industry for 
purposes of industrial disputes although 
industry is ordinarily some thin g which 
employers create or undertake.” 

11. These observations need to be 
somewhat qualified. It is to be noticed 
diat this definition modifies somewhat 
the definition of ‘industry’ in Section A 
of the Commonwealth Conciliation and 
Arbitration Act (1909-1910) (Acts , Nos. 13 
of 1904 and 7 of 1910) of Australia where 
the definition reads: 

“‘industry’ means business, trade, manu- 
iacture, undertaldng, calling, service or 
employment, on land or water, in which 
persons are employed for pay, hire, ad- 
vantage or reward, excepting only per- 
sons engaged in agricultural, viticultural, 
horticultural, or dairying pursuits.” 
Although the two defintions are worded 
differently the purport of both is tlie 
same. It is not necessary to. view our 
definition in two parts. The definition 
read as a whole denotes a collective enter- 
prise in which employers and employees 
are associated. It does not exist either 
by employers alone or by employees 
alone. It exists only when there is a 
relationship between employers and em- 
ployees, the former engaged in business, 
trade, imdertaldng, manufacture or call- 
ing of employers and the latter engaged 
in any caUing, service, employment, 
handicraft - or industrial occhpation or 
avocation. There must, tlierefore, be an 
enterprise in which the employers follow 
their avocations as detailed in tlie defini- 
tion and employ workmen who follow 
one of the avocations detailed for work- 
men. The definition no doubt seeks to 
define - ‘industry’ with reference to em- 
ployers’ occupation but include^s the em- 
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ployees,. for without the t\yo there can 
be ho industry. An industry is only to 
be found when there, are employers and 
employees, die former relying upon the 
services of the latter to fulfil their "own 
occupations.. , 

12. But every case of employment isl 
not necessarily productive of an' industry. 
Domestic employment, , administrative 
ser\dces of public officials, service in aid' 
of occupations of professional men,' also 
disclose relationship of employers and 
employees but they cannot be regarded 
as in the course of industry. This follows 
from the definition of workman’ in the 
Act defined in Clause (s) which reads: . 

"‘workman’ means any person (includ- 
ing an apprentice) employed in any in- 
dustry to do any sldUed or unskilled 
manual, supervisory, technical or clerical 
work for hire or reward, whether the 
terms of employment be express or im- 
plied, and for the purposes of any pro- 
ceeding under this Act in relation to an 
industrial dispute, includes any such per- 
son who has been dismissed, discharged 
or retrenched in connection with or as 
a consequence of, that dispute, or whose 
dismissal, discharge or retrenchment has 
led to that dispute, but does not include 
any such person — 

(i) who is subject to the Army Act, 1950 
or die Air Forc^ Act, 1950 
or the Navy (Discipline) Act, 1934; or 

(ii) who is employed in the police ser- 
vice, or as an officer or other employee 
of a prison; or 

(iii) who is employed mainly in a mana- 
geried or administrative capacity; or , 

(iv) who, being employed in a super- 
visory capacity, draws wages exceeding 
five hundred rupees per mensem or exer- 
cises, either by tlie nature of the duties 
attached to the office or by reason of the 
powers vested in him, functions mainly 
of a manageri^ nature.’^ 

The word ‘industry’' in tiiis definition 
must talce its colour from the . definition 
and discloses that a workman is to be 
regarded as one employed in an industry 
if he is’ following one of - the vocations 
mentioned in conjunction wth his em- 
ployers engaged in. the vocations men- 
tioned in rdatioh to the employers. 

' 13. Tlierefore an, industry is to be' 
found 'when the' employers are carrying 
on - any business, trade, ., imdertaking, 
manufacture or ccdling of employers. BE 
tliey are not, there is no industry as such. 
Wiat is meant by tliese expressions was 
discussed , in a large number of cases 


which have been , consideie^fj elaborately ‘ 
in the Gymldiana .Club case, (1968) 1 SGR ' 
'742 ='. (AIR 1968 SC 554): .The ' coh-:' 
elusion, in that case may be stated:' , , : : 

; “Primarily, therefore,, industrial dL^u- ; 
tes occur, when tire , operation ;undert^eh' 
rests upon co-operation behveen em- 
ployers and emirloyees rvith, a wew to., 
production and .distributioii of material ' 
goods,. in other words, wealth, but tliey,: 
may arise also in cases where the cp- ' 
operation is to produce material servic^.. 
The normal cases are those in which' the 
production or distribution is of material . 
goods or wealth and tliey will fall within' 
tiie expressions tirade, business and manu- 
facture.” - 

The words ‘trade’, ‘business’, ‘manufacture’ 
and ‘calling’ were; next explained thus: 

"The word ‘trade’ in this context beaK 
the meaning which may be taken, froni 
Halsbury’s Laws of England, Third Edri, 
vol.' 38 p, 8 — , , ' 

(a) exchange of goods for, goo'ds., bl? 
goods for money; 

(b) any business carried on' with a view 

to profit, whether manual, or mercantile, 
as distinguished from the liberal aits or 
learned professions and from agriculture;,, 
and business means an enterprise which 
is 'an occupation' as' distinguished fronS- 
pleasure. Manufacture is a kind of pro- 
ductive industry in which the maldng of ' 
articles or material (often on U' large, 
scale) is by physical labour or mechanical 
power. Calling denotes the following of 
a. profession or trade.” . . ; 

14. It may be added here that, hi- 
National Association of . Local Govern- : 
ment Officers v. Bolton Corporation, 1943 
AC 166 at page 183 et seq Lord Wright 
observes tliat .. ‘trade’ is a term of ffie. 
widest scope. This is triie. We speak 
of the occupation of men in bu>tng and 
selling, barter or commerce as trade. We ' 
even speak of work, especially of .skilled 
work as a trade, e. g. the trade, of gold- 
smiths. But the word as used . in the 
statute must be distinguished from pro- 
fessions although even professions have 
‘trade unions’. The word ‘trade’ includes 
persons in a line of business in v.hich per- 
sons . are employed as workmen. Busi- 
ness too is a word of wide .import. In 
one sense it includes all occupations and 
professions. But in the collocation of the 
tenns and their definitions these term's 
have a definite economic content of a , 
particular type and on the authorities of 
this Court have been uniformlv accepted , 
as excluding professions and are only 
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concerned with the production, distribu- 
tion and consumption of wealth and the 
productioii and availability of material 
services. Industry has thus been accept- 
ed to mean only trade and business, 
manufacture, or undertaking analogous to 
trade or business for the production of 
material goods , or wealth and material 
services, 

15. Why professions must be held out- 
side the ambit of industry may be ex- 
plained. A profession ordinaiily is ah 
occupation requiring intellectual sldll, of- 
ten coupled with nianual sldU. Thus a 
teacher uses purely intellectual skill wliile 
a painter, uses both. In any event, they, 
are not engaged in an occupation in which 
employers and employees co-operate in 
the production or sale of commodities or 
arrangement for their production or sale 
or distribution and their services cannot, 
be. described as material services. 

16. What is meant by material sem- 
ces’. needs some explanation too. Mate- 
rial services are not services wliich 
depend ivhoUy or largely upon the contri- 
bution of professional Imowledge, skill or 
dexterity for. the production of a result 
Such services being given individually 
and by individuals are services no doubt 
ljut not material services. Even an esta- 
blishment where many such operate can- 
not be said to convert their professional, 
services into material services. Material 
services involve an activity carried on 
though , co-operation between employers 
and emp)loyees to proidde the community 
with the use of sometliing such as elec- 
tric power, water, transportation, mail 
delivery, telephones and the like. In 
providing these services there may be 
employment of trained men and even 
professional men, but the emphasis is not 
on what these men do but upon the pro- 
ductivity of a service organised as ah 
industry and commercially valuable. Thus 
the services of professional mfen involving 
benefit to individuals according to their 
needs, such as doctors, teachers, Imvyers, 
solicitors etc., are easily distinguishable 
from an activity such as transport service. 
The latter is of a commercial character in 
which something is brought into exist- 
ence quite apart from the benefit to parti- 
cular individuals. It is the production of 
this something which is described as the 
production or material services. 

17. Mr. Ramamurti arguing against 
the Hospitals drew ojir attention to 
Citrine’s book "Trade Union Law’ (3rd 
Edn, p. 609) where the autiior observes; 


"However, whilst the words “trade” 
and “industty” are separately capable of 
a wide interpretation, when they occur in' 
conjunction the tendency of the courts is 
to give them a harrow one.” 

He cites the House of Lords case th 
which we have referred and criticises the 
tendency of , the courts to narrow ' the 
meaning of the expressions ‘industry’ and 
‘workman’. He says that this narrow 
interpretation unnecessarily excludes , from' 
worlanen ‘teachers employed by local 
authorities, iroiversity employees, nurses 
and others employed rmder the National 
Health, Service, the domestic staff of the 
Houses of Parliament and Civil Servants 
who are not employed in “trading’ or 
“industrial ' undertaking”.’ He includes all 
tiiese in the definitions because a person' 
doing the same of work for a com- 
mercial undertaking is within the defini- 
tion. According to him any person gain- 
fully employed must be witmn the defi- 
nition. On the strength of this definition' 
Mr. Ramamurti also contends that not 
the Hospital Mazdoor Sabha case, (1960) 
2 SCR 866 == (AIR 1960 SC 610) but the 
earlier cases of this Court such as Uni- 
.versity of Delhi v. Ramnath, (1964) 2 SCR 
703 = (AIR 1963 SC 1873) and National 
Union of Commercial Employees v. M. R. 
Meher, (1962) Supp 3 SCR 157 = (AIR 
1962 SC 1080) must be reconsidered and 
overruled. 

18. The reason for these cases, as also 
the Gymldiana Club case, (1968) 1 SCR 
742 = (AIR 1968 SC .554) lies in .the 
kind of establishment with which we are 
concerned. The Gymkliana Club case, 
(1968) 1 SCR 742 = (AIR 1968 SC 554) 
of this Couit (followed and applied in 
Cricket Club of India v. Bombay Labour 
Union, AIR 1969 SC 276) has held that 
non-profit malcmg members’ clubs are not 
employed in trade or industry and their 
employees are not entitled to engage in' 
trade disputes with the dubs. This view 
finds support from Hotel and Catering 
Industry Training Board v. Automobile 
Proprietary Ltd., (1969)1 WLR697HL(E) 
(Affirming (1968) 1 WLR 1526 and (1968) 

8 All ER ' 899 C.. A.), The Solicitors case 
cited by Mr. Ramamurti was so decided 
because there the services rendered by 
the employees were in aid ’of profssiond 
men and not productive of material goods 
or wealth or material services. The other 
case of University was also decided, as 
it was, for the same reason. 

19. It, therefore, follows that before 
an industrial' dispute^ can be raised be- , 
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ween employers and their employees or 
between employers and employers or be- , 
tween -employees and employees in relation 
to the employment or non-employment 
or the terms of employment oY wndi the 
conditions of labour of any person, there 
must be first established a relationship of 
employers and employees associating, to- 
gether, the former following a trade, 
business, manufacture, undertaking or 
calling of employers in the production 
of material goods and materid services 
and the latter following any calling, ser- 
vice, employment^ handicraft, or indus- 
trial occupation or avocation of workmen 
in aid of the employers’ enterprise. It is 
not necessary that there must be a profit 
motive but the enterprise must be analo- 
gous to trade or business in a commercial 
sense. 

20. We do not find if necessary to 
refer to the earlier cases of this Court 
froih which these propositions have been 
deduced because they are all considered 
in the Gymkhana Club case, (1968) 1 SCR 
742 = (AIR 1968 SC 554). We accept 
the condusion in that case that 

“ •. .before the work engaged in can 

be described as an industry, it must bear 
the definite character of ‘trade’ or ‘busi- 
ness’ or ‘manufacture’ or ‘callirig’ or must 
be capable of being described as an 
undertaking resulting in material goods 
or material services.” 

21. We may now. consider closely the 
Hospital Mazdoor Sabha case, (1960) 2 
SCR866=(AIR 1960 SC 610) andtlie rea- 
sons for which it was held that the work- 
men employed in a hospital were enti- 
,tled to raise an industrial dispute. We 
may say at once that if a hospital, nursing 
home' or dispensary is run as a business 
in a commercial way tliere may be found 
elements of an industry there. Then the 
hospital is more tlian a place where per^ 
sons can get treated for their ailment.' 
It becorries a business. 

22. In the Hospital Mazdoor Sablia 
case, (1960) 2 SCR 866 = (AIR 1960 SC 
610) hospitals run by . Government and 
even by private asspdatiphs not on com- 
mercial h'nes but on charitable lines or 
as part of the functions of Government 
Department of Health, were held includ- 
ed in the definition of industry. The rea- 
son 'given was that ihe second part of. 
die definition of , industry cpntained an 
extension of the first part by induding 
other items of industry. As we have 
pointed out the first and die second parts 
of the definition are not to be read in 


isolation as if they were different indus- 
tries but only as aspects of fhe^ occupa- 
don of employers arid employees in an 
industry. They, are two, counterparts, in 
one industry. The case proceeds on the 
assumption diat there need not be an 
economic activity since emplo>Tnerit, of 
capital and profit motive were consider- . 

. ed unessential. It is an erroneous as- ’ 
sumption that an economic activity must 
be related to capital and profit-maldrig 
aloiiei An ecpnorriic activity can exist 
without the presence of both. Ha-ving 
rejected the true test applied in other 
cases before, the test applied- was ‘cari 
such acti'vity ' be carried on by private . 
individuals or group of individuals’?! 
Holding that a hospital could be run as 
a business proposition and for profit, it ’ 
was held that a hospital run by Govern- 
ment without profit must bear the same 
character. With respect, we do not con- 
sider this to be the right test. That test 
was employed to distinguish between the 
administrative functions of Government 
and local authorities and their functions 
analogous to business but it cannot be 
used in this context. 'WTien it was em-; 
phasised in the same case that the acti- . 
vity must be analogous to business arid 
trade and that it must be productive of , 
goods or their distribution or for pro- 
ducing material services to &e com- ' 
munity at large or a part of it, tliere 
was no room for the other proposition 
that privately run hospitals may, in cef- , 
tain circunistahees be regarded as indusr 
tries. The expression ‘satisfying material 
human needs’ was evolved which bore a 
different meanirig. These observations 
M'ere apparently based on tlie observa- 
tions of Isaacs and Rich, JJ. in Federated 
Municipal and Shire Council Employees 
of Australia v. Melbome Corporation, 
26 CLR 508 but they .were: 

_ "Industrial disputes occur when, in rela- 
tion to operations in which capital and 
labour are contributed in co-operation for 
tire satisfaction of human wants and de-, 
sires, those engaged in co-operation dis- 
pute as to tlie basis to be observed, by 
the parties engaged, rejecting eitiier a 
share pf tlie produce or any other terms 
and conditions of tlieir co-operation..,. 
Hie question of profit making may be 
important from an income-tax point of 
. view as in many municipal cases in Eng- 
land; but, from an industrial dispute', 
point of wew, it cannot matter whether 
the expenditure is met by fares 'froiri pas- 
sengers or from rates,’’ 
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The observ^ations in the Australian case 
only indicate tliat in tliose activities in 

- which government takes to industrial 

ventures, the notion of profit-making and 
die absence of capital in the true sense of 
the word is irrelevant. .The' passage it- 
self shows • that industrial disputes occur 
in operation in which employers and em- 
ployees associate to prowde what people 
want and desire in other words where 
tliere is production of material goods or 
material services. , In our judgment the 
Hospital Mazdobr Sabha case (1960) 2 
SCR 866= (AIR 1960 SC 610) took an 
extreme view of the matter which was 
not justified. ■ • 

23. It is argued tliat after the amend- 
ment, of die Tiidustrial Disputes Act by 
which, 'service in. hospitals and dispensa- 
ries’ is included in public utility services, 
there is no scope for saying diat hospi- 
tals are not industries. It is said that 
Parliament has accepted diat the defini- 
tion is suited to include a hospital. This 
.contention requires close attention in wew 
of die fact that it was noticed in die Hos- 
pital Mazdoor Sabha case, (1960) 2 SCR 

.866=. (AIR 1960 SC 610) although that 
arose before the amendment. 

24. A public utility service is defined 
in the Act by merely naming certain ser- 
wces. If will be noticed that these ser- 
vices are: 

(i), any railway service or any transport 
service ' for the carriage of passengers or 
goods by , air; 

, (u) any section of any industrial esta- 
blishment on the working of which the 
safety, of the establisliment or die work- 
men employed dierein depends; 

(iii) .any postal, telegraph or telephone 
service; 

(iv) any industry which su]pplies power^ 
light or water to die public; 

(v) any system of public consen^ancy 
or sanitation; 

After naming these services the definition 
adds 

(vi) any industry specified in the First 
Schedule which the appropriate Govern- 
ment may, if satisfied tliat public emer- 

. gency or public interest- so requires, by 

- notification in the official gazette, declare 
to be a public utility service for die pur- 
poses of this Act, for such period as may 
be specified in die notification. • 

' Pro-vided diat the period so specified 
shall not, in die first instance, exceed six 
mondis but may, by a like notification, be 
extended from time to time, by any pe- 
riod not exceeding six months, at any one 


time if in the opinion of the appropriate 
Gov^emment public emergency or public 
interest requires such extension. 

25. The intention . behind this provi- 
sion is obviously to classify certain ser- 
vices as public utility services widi spe- 
cial protection for die continuance of 
dmse services. The named sendees in the 
definition answer the test of an industiy 
run on "commercial lines to produce some- 
thing which the community can use. These 
are brought into . existence in a commer- 
cial way and are analogous to business in 
which material goods are produced and 
.distributed for consumption. 

26. When Parh'ament added the sixth’ 
clause under which other services could 
be brought within the protection afforded 
by the Act to public utility services, it 
did not intend that the entire concept 
of industry in die Act, could be ignored 
and anything brought in. Therefore it 
said diat an mdustry’ (underlined in origi- 
nal, printed in single quotation marks in 
this -report — ^Ed.) could be declared to be a 
public utility service. But what could be 

' so declared had to be an industry in the 
first^ place. We are concerned with the 
addition of Item 9 ‘service in hospitals 
and dispensaries’. The heading of the 
First Schedule speaks again of industries 
wliich may be declared to be public uti- 
lity services. Tlie original entries were 
five and they read: 

1. Transport (odier than , railways for 

the carriage of passengers or goods, 
by land, water or air (now air is 
omitted) 

2. Coal 

3. Cotton textiles 

4. Food-stuffs 

5. Iron and steel. 

It is obvious tliat general headings are 
given here. Coal is not an industry but 
certain aspects of dealing witli coal is an 
industry and that is what is intended. 
That dealing must be in an industry in 
which tliere are employers and employees 
co-operating in tlie production of material 
goods or material sendees. Similarly, 
cotton textiles or food-stuffs or iron and 
steel, as tlie entries stand, are not indus- 
tries. Therefore the heading of tlie First 
Schedule and the words of clause (vi) 
presuppose the existence of an industry 
which may be notified as a public utility 
service, for special protection under the 
Act. 

27. Therefore . when the list was ex- 
panded in the First Schedule and certain 
services were mentioned, tlie intention 
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could not be otherwise. The. list was ex- 
tended to 10 items by amendment of the 
Act -by Act 86 of 1956 wdth effect from 
March 10, 1957. The new items are (a) 
Banking, (b) Cement, - (c) Defence Esta- 
blishments,. (d) Service in hospitals and 
dispensmes, and (e) Fire .Brigade Service. 
Later by notifications issued under Sec- 
tion 40 of the Act nine mqre items were 
added. Section 40 gives to Govetnments 
the power to .add to tlie Schedule. They 
are (a) Indian Government Mints, (b) 
India Security Press, (c) Copper Mining, 
(d) Lead Mining, (e) Zinc Mining, (B Iron 
ore mining, (g) Service in any oil field, 
(h) Any service in, or in connection with, 
the working of any major port or dock 
and (i) Service in tlie Uranium Industry. 
It is easy to see tliat most of them are 
items in \vhich an industry proper involv- 
ing trade, business, manufacture or some- 
thing analogous to business can be found. 
It is hardly to be thought that notifica- 
tions can V issue in respect of enterprises 
which are not industries to start with. 
It is only industries which may be declar- 
ed to be public services. 

28. Therefore to apply the notification, 
the condition precedent for the existence 
of an industry has to be satisfied. If there 
is an industry which falls vritliin-tlie items 
named in the First Schedule, then alone 
can it be notified to be classed as a pub- 
lic utility service. The law does not work 
the other way round thait every activity 
connected witii coal becomes an industry 
and therefore on notification that actiwty 
becomes a .public utility service. The 
jSame is true of all items including all 
the services mentioned. Tlrey must fir^t 
be demonstrated to,be industries and then 
the notification will apply to them. To 
hold otherwise would largely render use- 
less all tlie definitions in the Act 
regarding industry, industrial disputes 
etc., in relation to the scheduled 
items. Parliament has not attempted 
to declare that notwitlistanding the defini- 
tions of ‘industry’, ‘industrial disputes’,, 
‘workman’ and ‘employer’, every hospital 
is to be regarded as an indus^. All 
that has been provided is tliat an ‘industry’ 
may be notified, as a public utility science.. 
TTiat is insufficient to convert non-indus- 
tries under die Act to industries. 

29. We now take up the individual 

cases. ■ / . 

C'. A. No. 1705 of 1969. 

30. It is obvious that Safdarjung Hos- 
pital is not embarked on an economic 
activity which can be said to be' analo- 


gous to trade or .busihessX There is ho 
.e-viderice that it is .;more tlian a ' place ,, 
where person's can get treated.;- .Tliis . is " 
a . part ' of . tlie functions' | of' Government • . 
and the Hospital is run as. a Department 
of Government. It cannot, therefore, be 
said to .be an industry; ' . „ X :■ X; . ', 

31. .In .this case the petitioner chose 
to be a Lower . Diwsion , Clerk. , The ' ■ 
amount of, security which, he. had to -fur- X 
nish in the job of a Store-keeper was also - 
refunded to him. He had applied- for the 
post on May 31, 1962. On July 14, .1962. 
he again drew attention to his application. 
His application was recommended on 
August 9, 1962. It- was only, after Nov- • 
ember' 26, 1962 when the scale of Store- . 
keepers was raised to Rs. 130-300 that he ; 
changed his •views. - On December 12, 
1962. he made a representation but in for- 
warding it ' the Medical ■ Superintendent . 
said that the incumbents of tire posts of 
Store-keepers could not be given tlie up- 
graded scale of Rs. 130-300. In addition 
tiiere were certain matters pending 
against him which precluded Iris appoint- 
ment in tliat scale. On August 11, 1966, 
the Director-General wrote: 

“With reference to your letter No. 
1-20/62-Estt., dated the 4tii January, 1966 ■ 
and subsequent rerriihder. of even number . 
dated the 24th May, 1966, on the subject 
noted above, I am directed to say that 
a reference was made to tlie Govemnient 
of India in the Ministry of Healtli and 
Family Planning, New DeUii who have 
stated that it was not intended that the . 
revised scale of Rs. 110-131 (previous 
scale of Rs. 60-70) should be fiirtlier revis- . 
ed to Rs. 130-300 as all, incumbents of the 
posts caiTyiiig tlie pay scale of Rs. 110-131 
were promoted from Class W and did 
not possess the requisite qualifications 
prescribed for posts carrying pay scale of 

Rs. isq-soo. 

In view of the portion stated above 
further action in the matter may kindly 
be taken in the .light of the above remarks 
rmd store-keepers concerned informed ac- . 
cordingly.” , 

In I'iew 'of tliese facts it is hardly neces- 
sary to refer to the reiiorts about tlie, 
work of Kuldip Singh . Sethi and other 
matters which came in his way of promo- 
tion. BotJi on the question of law decid- 
ed by us and on the merits of his case, 

■ ICuldip Singh Sethi was riot entitled to 
tlie pay scale of store-keepers and the 
award of Rs. 914/- in his favour was . 
wrong. Tlie appeal is allowed; The order 
is set aside but there will be no order 
about costs. . 



1970 " Calcutta Municipality V, 

C. A. No. 1781 of 1969. . . 

82. TThe Tuberculosis Hospital is not 
■ an independent institution. . It^ is a part 
of the Tuberculosis Association of India.' 
The hospitd is wholly charitable 

and is a research institute. The 

dominant purpose of the Hospital is 
research and training, but as research and 
training cannot be given %vithout beds in.' 
a hospital, the hospital is run. Treatment 
is thus a part of researdi and training. In 
these circumstances, the Tuberculosis Hos- 
pitd carmot be described as an industry. 
The order of the Additional Industrial 
Tribunal, Delhi on the preliminary point, 
must, be reversed. The. reference to the 
Tribunal under Section 10 (1) (d) of the 
, Industrial Disputes Act was incompetent. 
The apped is ^owed. but we indce no 
order about costs. 

C. A. No. 1777 of 1969. 

83; The ^objects of the Kurji Holy 
Family Hospital are entirely charitable. 
It . carries on work of training, research 
and treatmept. Its income is mostly from 
donations' and distribution of surplus as - 
profit is' prohibited. It is, therefore, clear 
that it is hot an industry as laid doum in 
the Act. The reference made by die State 
Government, Bihar was. thus incompetent. 
The appeal will be allowed. There will 
be no order about costs, except in the 
first case (C. A. 1705/69) in which the ear- 
lier order of this Court shall be given 
effect to. ' 

Appeds allowed. ■ 


AIR 1970 SUPREME COURT 1417 
(y 57 C 301) 

(From: Cdcutta) 

J. C. SHAH AND K. S. HEGDE, JJ. 

Corporation of Cdcutta, Appellant v. 
Life Insvuance Corporation of India, Res- 
pondent. , ^ , 

Ci-vd Apped No. 1559 of 1966, D/- 9- 
4rl970. 

(A) Mimicipalities — Calcutta Mimici- 
pd Corporation Act (83 of 1951), Sec- 
tion 168 (1) and Proviso — Amount of 
consolidated rate, how to be iked ~ 
Determination of annud value of premi- 
ses — Maximum limit is annual standard 
rent — No order fcdng standard rent rmder 
Section 9 of West Bengal Premises Rmit 
Control (Temporary Provisions) Act (1950) 
passed — Maximum limit of annud vdue 
is still annual standard re nt 

EN/EN/B783/70/CWM/D 
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In determining the gross annual rent at 
which 'the land or bidding might at the 
time of assessment reasonmly be expect- 
ed to let from year to year,' the statutory 
limitation of rent circumscribes the scope 
of the bargain in ' the market and in no 
circumstances the hypotheticd rent may 
exceed the limit. In determining the an- 
liud vdue of the land or building for the 
purpose of ascertaining die consolidated 
.'rate, therefore the' standard rent is the 
maximum amount which can be taken into 
account AIR 1962 SC 151, Rel. bn. 

(Paras 4 and 7) 

It cannot be said that the gross rent 
for which the land or b'uilding might 
reasonably be expected to let is subject 
to the maximum limit of the annud stan- 
dard rent, only in those, cases in wliich 
standard rent under Section 9 of tlie West 
Bengd Premises Rent Control (Tempo- 
rary Provisions) Act ,1950 is fixed by order 
of the Controller, as envisaged by the 
proviso to Section 168, and that where 
no such standard rent is fixed by order 
of the Controller, the assessing authority 
is in determining the annud vdue, com- 
petent to take into account all relevant 
circumstances including (he rent at which 
the premises were or could be sublet. 
Even if there is no order of the Control- 
ler fixing standard rent imder Section 9 
the standard rent stands determined by 
the definition of that expression in Sec- 
tion 2. (10) (b) of that Act. 

(Paras 6 and 8) 

(B) Municipalities — Calcutta Munici- 
pd Corporation Act (33 of 1951), Sec- 
tion 193 — ^ Apportionment of consolidated 
rate — Determination of annud value for 
quantum of consolidation rate — Section 
not relevant for deteimining annud vdue. 

Under the Act the quantum of tlie con- 
sohdated rate depends upon tlie annud 
vdue of land or building on tiie gross rent 
for which the land or building might rea- 
sonably be expected to let, and not the 
gross rent at whicli the subordinate inte- 
rest of a tenant may be expected to sub- 
let. In determining tlie assessment of 
annud vdue, the assessing autliority is 
not concerned xvith the rent which the 
tenant may receive from his sub-tenant. 
It is the gross rent which the oumer may 
redise by letting the land or building 
omder a bargain uninfluenced by extra- 
neous considerations which determines 
tlie annud value. Section 193 only pro- 
vides for apportionment of consolidated 
rates. It is irrelevant in determining an- 
nud vdue. (Para 9) 
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.Cases Kef erred: , -Clironological Paras 

(1962) Air 1962 SC 151 (V . 49)= O 
(1962) S SCR 49, Corporation of 
Calcutta V. Smt. Padma Debi ' , 

. 3, 4, 6, 7 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — Messrs, A. Firpo Ltd., 

• held as tenants premises No. 11, Govern- 
ment Place East, Calcutta, belonging to 
the Asiatic Assurance Company Ltd. under 
a lease dated August 6, 1941, at a month- 
ly rental of Rs. 2,000/-. The rent was in- 
creased by mutual agreement with effect 
from November 1953 to Rs. 2,800/- per 
month. Messrs. A. Firpo Ltd., had sublet 
a major part of the premises to five dif- 
ferent tenants and the- aggregate rent re- 
ceived from the sub-tenants amounted to 
Rs. 4,520/-. 

2. The Corporation of Calcutta asses- 
sed tire annual value of the premises 'at 
Rs. 32,076/- for six years prior to April 
1, 1955. With effect from April 1, 1955, 
tire Corporation assessed the annual value 
of tire premises at Rs. 62,761/-, The ob- 
jection raised by tire owner against tire 
determination of annual value was reject- 
ed by tire Special Ofllcer of the Corpora- 
tion. In appeal by tire Life Insurance 
Corporation of India (which had statuto- 
rily acquired the rights of tire owner) tire 
Court of Small Causes assessed ' Rupees 
30,240/- as the annual value. The order 
was confirmed in appeal to tire High 
Court under Section 183 (3) of tire Cal- 
cutta Municipal Corporation Act,_ 1951. 
With certificate granted by* the High 
Court, this appeal Iras beerr preferred. 

3. In this appeal tire Corporation claims 
tirat in determining the annual value, of. 
the premises tire assessing authority was 
entitled to take into consideration tire 
rental received by Messrs Fupo Ltd. from 
its sub-tenants. This Court in Corpora- 
tion of Calcutta v, Smt. Padma Debi, 
(1962) 3 SCR 49= (AIR 1962 SC 151) a 
case arising under tire Calcutta Murricipal 
Act, 1923 held that in- assessing,. the 
annual value under Section 127 (a) of the^ 
Calcutta Mrrhicipal Acb 1923, the rent 
wliich tire landlord ' ma/ realise^ if the 
house was let is the basis for fixing the 
antiual value of the buildiirg: .tire crite- 
rion being the rent realisable, by tire land-* 
lord and not tire value of the holding 
in the hands of the tenant.. The test’ of 
reasonableness of the gtoss annual rent at 
whiclr the building may at the time .of as- 
sessment ipasonably be e.xpected to let iri 


Section 127 (a) is the rent which the Tahd- ; ■ 
•lord inay realise if; the house is let .under- / 
a bargain between a, willing- lessor ' and , 
a r\4lling lessee imihfluenced by.extraireous; 
considerations, arid in determining the. .; 
reasonableness of the expectation of . the ) 
landlord in the matter of rerit a law which . 
Eposes penal consequences ,. cannot, be , 
.ignored. The law must-be taken as one , 
of the circumstances obtaining in tire open : 
market placing an upper limit on the rate . 
of rent for which a building can reasori- 
ably be expected to let, and since a sta-/ 
tutory limitation of rent circumscribes tire 
scope of. the bar-gain in. tire market, in rid . 
circumstances can the hypothetic^ rent 
exceed tire limit prescribed by the law. , , . 

4, It was therefore clearly laid dowii 
by this Court in Smt. Padma Debi s case, 
(1962) 3 SCR 49= (AIR 1962 SC 15l)| . 
that in determining the annual value of . 
the land ' or butiding for the purpose of 
ascertaining tire consolidated rate, tire 
standard rent is the maximum . amormt . , 
which can be taken into account, " : 

5. In tire present case tire Court of 
Small Causes and the High Court have ■ , 
determined- the annual value on the foot- 
ing of tire standard rent, 

6.. Counsel for the . Corporation, how- •. 
ever, contended tirat the decision in Sirit. • ' 
Padma Debi’s case, (1962) 3 SCR 49= 
(AIR 1962 SC 151) has no appKcation to. 
this case since that case was decided on 
the interpretation of Section 127 (a) of the 
Calcutta Mrmicipal Act, 1923, whereas . 
tire present case falls to be determined 
on tire.irrterpretation of Section 168 of the. 
Calcutta Municipal Coiporab’oh Act, . 1951, . , 
of which tire scheme is different. ■ Section' , 
168 (1) at tire relevant time provided: 

"For the purpose of assessment to the 
consolidated rate tire", annual value of any 
land or building shall be deemed to be 
the gross annual rent at which the' land . . 
or building might at the time of assess- , 
ment be' reasonably expected to let from- 
year to year, less, - x x , x 

, Prowded tirat. in respect of any land 
or building the st:mdard . rent of which 
has been fixed under Section 9 of the West 
Bengal Prerriises Rent . Control (Tempo- 
rary Provisions) Act, .1950, , the. -annual 
value thereof shall riot exceed tire annual 
amount of the standard rent so fixed,”. 
Counsel urged that, under the prow'so, 
gross rent for which tire land or building , 
might reasonably be expected to let is sub- 
ject to the maximum limit of the annual 
standard rent, only in tlrose casas in wlrich . 
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standard rent under-Section 9 of the West 
Bengal Premises Rent Control (Tempo- 
rary Provisions) Act, 1950 is fixed by order 
of the Controller, and since , no such stan- 
dard rent is fixed by .order of tlie Control- 
ler, die proviso to Section 168 does not 
apply, and the assessing authority was in 
determining the annual value, competent 
to take into account aU relevant circum- 
stances including the rent at which the 
premises were or could be sublet. . 

; 7. It is true that the assesmeht of ari- 
nual value in Smt. Padma Debts case, 

n .S SCR 49= (AIR 1962 SC 151) was 
le year 1950-51 and Section 127 (a) 
of the Calcutta Municipal Act, 1923, \vas 
in these terms; 

“the annual value of land, and die an- 
nual value of any building erected for 
letting purposes or ordinarily let, shall be 
deemed to- be the gross annual rent at 
wMch the. land or budding iriight at the 
time of assessment reasonmly be expect- 
ed to let from year to year, less,, xxx” 
That section did not contain a proviso in 
the form of the proviso to Section 168 (1) 
of -^e Calcutta Municipal Corporation 
Act, 1951. But the enactment of die pro- 
viso does not alter the law. Tliis Court 
in Smt. Padma Debts case, . (1962) 3 SCR 
49= (AIR 1962 SC 151) interpreted the 
words “gross annual rent at which the 
land or budding might at the time of as- 
sessment reasonably be expected to let 
from year to year” in Section 127 (a), and 
held that in determining the gross annual 
rent statutory limitation of rent circum- 
scribes the scope of the bargain in the 
market and therefore in no circumstances 
the hypothetical rent may exceed the 
limit. 

8. By,, die addition of die prowso, in 
omr judgment, the meaning of the expres- 
sion "gross rent at which the land or 
budding might reasonably be expected 
to let” is' not altered; In the present case, 
there is no order of' the Controller fixing 
standard rent under Section 9 of' tiiS .West 
Bengal Premises Rent Control (Temporary 
Pro'visions) Act, 1950, but the- ‘standard, 
rent’ stands determined by. the definition 
of -diat expression in Section 2 (10) ,(b) of 
diat Act, wliich provides (omitting' parts 
not relevant): 

- . “‘standard rent’ in relation to any pre- 
mises means — 

■ (a) X X X X X 

(b) where the rent has been fixed under 
Section 9, the rent so fixed; or at whidi 
it would have been fixed if apphcation 
were made under the said section.” 


India (Shah J.) [Prs. 6-9] S. C. 1419 

We are therefore .of the view diat the 
High Court was right in assessing the an- 
nual value on the basis of the standard 
rent as statutorily determined. It is com- 
mon ground, that -the standard rent of the 
premises was Rs. 2,800/- per month by 
virtue of the second part of Section 2 (10) 

-(b). 

9. It was then urged that in any event 
where there are different grades of 

, owners of a building, die assesing autho.- 
rityis bound to Jake into consideration 
die value to each grade of owner for the 
purpose of determining die standard rent. 
It was submitted that qua their subtenants 
Messrs. A. Fiipo Ltd., were die owners 
of the premises and die rent which they 
received had also to be taken into ac- 
count in determining the standard rent. 
Rehance in that behalf was placed upon 
the definition of "owner” in Section 5 (53) 
and Section 193 of the Calcutta Munici- 
pal Corjporation Act, 1951. Section 5 (53) 
defines “owner” as including “the person 
for the time being receiving the rent of 
any land or building or of any part of 
any land or building, whether on Hs own 
account or as agent or trustee for any 
person or society or for any religious or 
.charitable purpose, or as a receiver or who 
would so receive such rent if the land, 
building or part thereof were let to a 
tenant”. Section 193 prowdes: 

-“■Where there are gradations of oivners 
of any land or biulding, the Commissioner 
may, nottvithstanding anydiing contained 
in Section 191, apportion the owner’s 
share of die consolidated rate in respect 
of such land or budding among such 
owners in proportion to die amount of 
the net rent receivable by each of them 
and thereupon the oumer’s share of die 
consohdated rate shall be paid by such 
owners accordingly. 

Explanation. — xxx” 

But under the Act the quantum of the 
consohdated rate depends upon the an- 
nual value of land or building on the 
gross rent for which the land or building 
might reasonably be expected to let, and 
not die gross rent at which the subordi- 
nate interest of a tenant may be expected 
to sublet. In determining the assessment 
of annual value, die assessing authority 
is not concerned widi the rent whidi the 
tenant may receive from his sub-tenant. 
It is the gross rent winch the ovmer may 
realize by letting die land or budding 
under a bargain “uninfluenced by extra- 
neous considerations” which determines 
die annual value. Section 193 onlj' pro- 
vides for apportionment of consolidated* 
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rate: it is irrelevmt in deteixnining an- 
.nual value. . 

, 10. The . appeal fails' and is dismissed 
ivith costs; , ' ' ' ■ ' ^ 

•; Appeal dismissed.. 



AIR 1970 SUPREME COURT 1420 
(V 57 G 302) 

(From: Mysore) 

J. C. SHAH AND K: S. HEGDE, JT. 

Shop named Kaloji Talusappa Ganga 
Vathi, Appellant v. Khyanagouda and 
others, Respondents. 

Civil Appeal No. 1621 of 1966, D/- 9-4- 
1970. 

(A) Debt Laws — Hyderabad Money 
Lenders Act (5 of 1349 Fasli), Section 9 

Suit for recovery of loans — PlaintiflE 
at the date of transaction carrying' on 
business as a money-lender without a 
licence — Court is bound to dismiss the 
suit. (Judgment of High Court of Mysore, 
Affirmed). (Para 5) 

(B) Constitution of India, Article 136 
t— Appeal \vith special leave — New 
point — Question whether restrictions im- 
posed upon money-lenders by Hyderabad 
Money Lenders Act (5 of 1349 Fasli) are 
um-easonable — Question requiiing fresh 
pleading on questions of fact — Ques- 
tion cannot be allowed to be raised for 
jSrst time before Supremq Court. 

(Para 6) 

The following Judgment of the Court 
was delivered by 

SHAH, J. : — Against the decree dismis- 
sing his suit for recovery of the amount 
due under a mortgage and a . promissory 
note executed by tlie defendants, the 
plaintiff has appealed to this Court wth 
special leave. ■ ' 

2. The plaintiff carries on the business 
of a money-lender at Raichur which was 
formerly in the State of Hyderabad, but 
which is, since the States Reorganization 
Act, 1958, witliin the State of. M^'sore. The 
plaintiff instituted a suit in die Court of. 
the District Judge, Raichur, against the 
defendants for a - decree for Rs. 17,790/- 
claifnmg that the defendmts were indebt- 
ed to the plaintiff for Rs.. 6,000/- and 
interest xinder a deed of mortgage execut- 
ed by diem on June 20, 1949| Rs. . 3,000/- 
and interest under a promissory note 
dated September 22,, 1956; and certain 
sums of money under other t ransactions. 

EN/EN/B784/70/MLD/B 


3. The defendants raised several , con/, . 

tendons one of which alone is 'relevant' :"' 
Th% contended that at the date of die ./ 
transactions the, plaintiff' had not obtaihed ;• 
a. licence under the Hyderabad . Money 
Lenders! Act 5 of 1349 Fasli, and on, that 
account he was not entided to sue for .’ ■ 
•the. amounts due under the mortgage deed ,■ 
-and the rpromissory note. . ■ ; , 

4. The Trial Court held that the plain- * . 
tiff’s suit for a decree for die amounts, 
due under the mortgage deed, and, the . 
promissory note was., not maintainable. 
The decree of^the Trial Court was con- 
firmed in . appeal to the , Mysore High 
Court. The High Court of Mysore con- • 
firmed- the decree of the Trial Court 

5. The plaintiff was at the date of the’ 
transactions in dispute a. money-lender as 
defined in Section 2 (7) of the Hydera- 
bad Money Lenders Act 5 of 1349 FasH. ' 
Hie relevant provisions of the Act are as 
follows: 

.^By Section 2 (7) a "money-lender” .. 
means “a person including a pawn-broker, 
who, widfin the meaning of ihis Act, only 
advances loan in the ordinary course of 
his business or does so along with other 
businesses, x x x x”. 

By Section 8, insofar as it is., relevant,, it .. 
is provided; 

"(1) X X . X X X ■' 

(2) Every money-lender, in order to get 
his name registered, shall present an ap- 
plication in writing in the prescribed form . 
to the competent officer and . &e , 
said officer shall on, such application 
■being presented, register the . . applicant’s . 
name and grmt a hcence in the' prescrib- 
ed form, and’ vdthin prescribed period:, 

X. :x ' X . x ■ 'x ' 

(5)' (a) No money-lender shall cany bn 
in any district the business of money- ,. 
lending without , obtaining a licence pro- 
■yided for in sub-section (2). - ' 

(b) If any person contravenes the pro- 
visions of clause (a), ‘ he. shall be punish- 
ed wndi rigorous imprisonment for a term - 
which rnay extend to six mondis -or wdth 
fine or with both. • x x x” , . 
Section 9 provides, insofar as it is' matfe- ' 
rial: ' ' 

"Notwithstanding anydiing . contained : .■ 
in, any' law for the time being in force, in 
every suit relating to a loan— 

(1) ‘X ' , X . X ; X - -X 

(2) if it is proved that the , plaintiff is S 

money-lender as defined in, sub-section (7) 
of Section 2, but does not hold a licence 
.granted under Section 3, tlie Court shbE 
. dismiss his suit; . ; , , 

X \ X X ■ .X ' x” 
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The plaintiff had riot obtained, a. 
licence when he advanced money to 
the defendants on the transactions of 
mortgage and promissory note. By 
virtue of sub-s. (5) (a) of S. 3 the plain- 
tiff was prohibited from carrying on 
in any district the business of money- 
lending without . obtaining a licence 
provided for in sub-s. (2). Section 9 
(2) expressly provides, that a suit fil- 
ed by a money-lender who did not 
hold a licence" granted under S. 3 shall 
be dismissed. In the present case the 
plaintiff did not hold a'ny licence. There 
is no dispute that the amount advanced 
under the transactions of the mortgage 
and the promissory note constituted 
loans. Smce the plaintiff was at the 
date of transactions carrying on busi- 
ness as a money-lender without a 
licence, the' Court was bound to dis- 
miss his suit for recovery of the 
amounts advanced in the course of his 
business as a money-lender. 

6. It was urged by ap applicatiori 
filed in this Court (C. JWT. P. No. 1744 
of 1970) that the plaintiff should be 
allowed to raise in this Court a, con- 
tention that the provisions of S. 9 (2) 
of the Hyderabad Money Lenders Act 
'5 of 1349 Fasli were xmconstitutional 
and contravened the fundamental 
rights guaranteed under Arts. 19 (1) 
(f) and (g)' and 31 of the Constitution. 
In this case, no question of any right 
to acquire, hold or dispose of property 
arises, nor of any claim of deprivation 
of property. In the circumstances the 
plaintiff cannot obviously claim the 
guarantee of Arts. 19 (1) (f) and 31. It 
is true that the Act places a restric- 
tion upon a money-lender , in carrying, 
on his business in money-lending. But 
the question whether the restrictions 
imposed by the Act are not reasonable 
was never raised in the Court of First 
Instance and the. High Court, and we 
would not at this ' late stage be justi- . 
tied in allowing the plaintiff to raise 
the questiori which requires a. fresh 
pleading on questions of fact. In 
order to curb malpractices of the, 
money-lender in the course of his 
business and to protect imwary de- 
btors, the . Legislature has ' imposed 
stringent, restrictions upon him in 
requiring him - to obtain a licence, 
mairitain and furnish accounts and 
carry out other obligations. Practi- 
cally every State in India has enact- 
ed statutes imposing restrictions upon 
money-lenders. Whether the condi- 
tions in the State of Hyderabad when 
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the Act was enacted were so different 
that it was not necessary to impose 
restrictions upon the money-lenders 
can only be decided on a proper plea 
and on ■ a full consideration thereof 
after hearing the State. 

7, , The appeal fails and is dismiss- 
ed.^ The respondents have not filed 
their statement of case, but they have 
only appeared before this Court at the 
time of the hearing of the appeal. In 
the circumstances, there will be no 
order as to costs. 

Appeal dismissed. 


. AIR 1970 SUPREME COURT 1421 
(V 57 C 303) 

(From; Industrial Tribunal Madras)’® 
J. M. SHELAT, C. A. ' 
VAIDIALINGAM AND I. D. DUA, JL 
_ Remington Rand of India Ltd. Ap- 
pellant V. The Workmen, Respondents. 

Civil Appeal No. 1551 of 1966, D/- 
17-10-1969. 

(A) Payment of Bonus Act (1965) “• 
No retrospective effect — Bonus for 
1963-64 — Act does not apply — < 
Bonus payable for that year will have 
to be calculated on the basis of FB 
Formula as approved by Supreme 
Court. I. D. No. 21 of 1965 Dj- 28-2- 

1966 (Irid. Tri. Mad), Reversed; AIR 

1967 SC 691, Foil. (Para .3) 

(B) Industrial Disputes Act (1947), 
Sch 3, Item 5 — Company having all 
India organization — Scheme for 
medical benefit for its workmen — - 
Calcutta scheme already extended to 
areas covered by Bangalore, Hydera- 
bad and Kerala branches as it was fair 
and reasonable — Held there was no 
reason why Calcutta scheme should 
not be extended to Madras region also 
as there Vi^as no substantial difference 
between those areas and Madras 
region so far as the question of medi- 
cal benefit to workmen was conceimed 
— ' Question of ceiling on burden of 
medical facilities not considered — 
But certain diseases of contagious and 
epidemic nature (such as venereal , 
disease, leprosy, small pox, typhoid, or 
cholera) excepted from that scheme. 
I. p. No. 21 of 1965 D/- 28-2-1966 (ind. 
Tri. Mad). Reversed. (Paras 7 & 8) 

(C) Industrial- Disputes Act (1947), 
•Sch. 3 Item 5 — Gratuity scheme — ■ 

*(I. D. No. 21 of 1965 D/- 28-2-1966 

— ^Ind. Tri. Mad.) 

EN/EN/F213''69/VBB''P 
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Gratuity payable, in cases of dismissal 
for misconduct -i- Provision for^forfei- 
tura if misconduct is gross not un- 
reasonable — Longer period of quali- 
\fying period in other cases of miscon- . 
duct reasonable. I. D. No. 21 of 1965, 
D/- 28-2-1966 (Ind. Tri. Mad), Eeversed. 

Once the principle that gratuity . is 
paid to ensure good conduct through- 
out the period that, the workman 
serves his employer, is accepted, some 
distinction in, the matter of the qualify- 
ing period between cases of resigna- 
tion and retirement on the one hand 
and dismissal for misconduct on the 
other becomes logically necessary. 
Such a distinction cannot legitimately 
be assailed as unreasonable. Similarly, 
if the object underlying schemes of 
gratuity is to secure industrial har- 
mony and satisfaction among work- 
men it is impossible to equate cases of 
death, physical incapacity, retirement 
and resignation with cases of termina- 
tion of service incurred on accoimt of 
misconduct. Besides, a longer qualify- 
ing period in the latter cases would 
ensure restraint against wilful use of 
violence and force, neglect, etc. 

(Para 18) 

Though the employer could not 
deprive the workman of the gratuity 
in aU cases of misconduct, he could do 
so where it consisted of acts involving 
violence against the management or 
other employees or riotous or dis- 
orderly behaviour in or near the place 
of employment. ' The gratmty scheme 
could also give right to the employer 
to deduct from gratuity such amount 
of loss as is occasioned by the work-- 
man’s misconduct. (Para 16) 

The scheme could also provide for . 15 
years continuous service (longer than 
usual) as the qualifying period for 
earning gratuity in cases where the 
service of. the employee has been ter- 
minated on account of misconduct 
other than gross. Case law discussed. 
I. D. No. 21 of 1965, D/- 28-2-1966 (Ind. 
Tri. Mad), Reversed. (Para 19) 

Cases Kef: Chronological' Paras 

(1970) AIR 1970 SC 919 (V 57) = 

C. A. Nos. 2168, 2569 of 1966 • . 

and 70, 123 and 560 of 1967 .D/- 
27-9-1968, DelM Cloth and 
General khlls Co. Ltd. v. ^ 
Worlrmen 11, 12, 16, 17, 19. 

(1968) AIR 1968 SC 224 (V 55) = . 

1968-1.. SCR .164, Remington 
Rand of India v. Worlonen . 14 
(1968) 1968-1 Lab LJ 542 = 

1967-2 SCWR 373, Remington 


: Rand of India Ltd. v. Workman = .■ ' - 

^14, -le 
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H. R. Gokhale, Sr. Advocate 
(Mr. D. N.' Gupta, Advocate with him) 
for Appellant: M. K. Ramamurthi, 
Sr. Advocate (Mrs. Shyamla Pappu 
and Vineet Kumar, Advocates,- with .: 
him), for Respondents. 

The Judgment of the Court was 
delivered by: . . . ' 

SHELAT, J. : On demands for re- 
vision of wage-scales, dearness allow- 
ance, medical, benefit, bonus for the 
year 1963-64, gratuity etc. having been 
made by the worlonen of the appellant- 
company in its' Madras and the other 
branches in that region and: disputes 
thereabout having, arisen between the , - 
company and its said, worlonen, the 
Government of Madras referred them 
by its notification dated April ' 6. 1965 
for adjudication to the Industrial Tri- 
bunal, Madras. The Tribunal granted 
some eind rejected the rest of the de- 
mands.. Aggrieved by the award the 
company filed tliis appeal under special 
leave granted by; this Court. 

2. Though the a\vard dealt with a 
number of demands counsel for. the 
appellant-company restricted its chal- 
lenge against the award on three sub- 
dects only. Consequently, we are con- 
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cerned in this appeal with those three 
subjects only, , namely, bonus for the 
year 1963-64, medical benefits and re- 
vision by the Tribunal of the com- 
pany’s existing gratuity scheme. 

3. As regards the bonus, the com- 
pany had- already paid to the work- 
men bonus at the rate of 4 months’ 
basic pay as against the- demand for 
the. maximum iDonus calculated in ac- 
cordance with the Payment of Bonus 
Act,' 1965, and, oh consolidated as 
against the basic wages. The Tribunal 
conceded that demand and . granted 
bonus at 20 per cent of the consolidat- 
ed wages. In view, . however, of this 
Court’s .-decision in Jalan Trading Co. 
V. • Mill Mazdoor Union, 1967-1 SCR 
il5 = (AIR 1967 SC 691), Mr. Rama- 
murthi for the workmen conceded that 
the Act cannot apply in respect of the 
year in question and that the bonus 
payable for that year will have to be 
calculated . on the basis of the Full 
Bench Formula as approved by this 
Court. The award to that extent 
therefore, has to be set aside and re- 
manded' to the Tribunal for deter- 
mining the bonus in accordance with 
the said Formula. 

4. On the question of medical facili- 
ties, the workmen’s demand is con- 
tained in paras 27 to 31 of their state- 
ment of claim filed before the Tribu- 
nal according to. which the workmen 
wanted the company to reimburse all 
medical expenses incurred by them on 
production of bills therefor. In paras 
27 and 28 of the statement, it was stat- 
ed that the company had a scheme for' 
medical benefit for its workmen at 
Calcutta made under the consent 
award of 1962 and that there was no 
reason "why this amenity should be 
refused to the worlaneii in this region”. 
Para 30 of the statement stated that 
there was a discussion between the 
parties', regarding this demand when, 
the company agreed to appoint a medi- 
cal officer for consultation by the 
worlcmen and also to meet the cost of 
medicines upto Rs. 100 for a workman 
per year. This offer, however, was re- 
jected on three grounds: (1) that the. 
condition as to the ceiling was discri- 
minatory, (2) that the ceiling was too 
low and (3) that there- was no warrant 
for not extending the benefit to work- 

'.rrien of the branch offices outside 
Madras. 

5. -This demand is dealt with by the 
Tribunal in p-ara 14 of the award. It 
is clear therefrom that the union’s 


contention before the Tribunal was 
that there was no reason why "this 
amenity of medical facility which the 
company has granted to its Calcutta 
worlcmen should be refused to the 
“workmen of the Madras region”. The 
contention thus clearly was that the 
company having made a scheme for its 
Calcutta employees it was discrimina- 
tory to refuse such a scheme to its 
workmen in Madras region. It is 
equally clear that the offer made by 
the company and referred to in the 
statement ' of claim by the workmen 
was rejected as it contained a ceiling 
which was not in its Calcutta scheme, 
^d it was, therefore, that its offer was 
considered discriminatory. In view 
of these contentions the Tribimal 
agreed that a scheme for medical be- 
nefit for tliis region was called for. 
The Calcutta scheme was not produc- 
ed before the Tribunal and therefore 
the Tribunal.- proceeded to frame its 
own scheme. The Tribunal rejected 
the demand for reimbursement of all 
medical expenses in respect of which 
bills would be produced as it felt that 
such a provision would lead to abuses 
including the obtaining of false bills. 
Instead, the Tribunal directed that the 
company should pay the cost of sudi 
medicines as are prescribed by the 
company’s doctor, if supported by 
genuine bills, and should also pay all 
cost of hospitalisation if and when it 
was recommended by the company’s 
doctor. 

6. Counsel for the company ob- 
jected to this part of the award on the 
.grounds (1) that the Tribunal was not 
justified in throwing on the company ' 
the entire burden of medical expenses 
including the cost of hospitalisation 
even in cases of major diseases which 
workmen might suffer or contact, (2) 
that it was no part of the employer’s 
obligation to provide for such expen- 
ses and that too to an unlimited 
degree,- and (3) that the award should 
have provided a ceiling both in respect 
of the cost of medicines and of hospita- 
lisation. The argument was that the 
grievance of the workmen was that 
denial of the medical amenity to them 
as the one given to its Calcutta work- 
men was' discriminatory, and therefore, 
if the Tribunal decided to concede the 
demand, it- should have been on the 
same lines as the Calcutta scheme. 
Mr. Ramamurthi, on the other hand, 
contended that (a) it was an accepted 
principle that though a company may 
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•Iiaye , an all-India organisation, it 
.not 'necessary that.it should have uni- 
foinn conditions of , service in all the' 

. regions and thb, , therefore, merely 
because the company, has a medical 
scheme for its Calcutta office it did 
not follow that that scheme must also 
be applied. to its worlonen in Madras, 
region, and (b) that the scheme framed 
by the Tribunal was fair and should 
not be interfered with in order only to 
bring it in line with that of Calcutta. 

7. In a recent decision concerning 
this very company and its worlcmen in 
Bangalore, Hyderabad and Kerala 
branches Remington Rand of India v. 
The Workmen, C. A. Nos. 856, 1475 and 
2119 of 1968 D/- 10-12-1968 (reported 
in 19 Fac LR 46 SC) this Court had to 
consider this very question. The 
Tribimal in those cases had, as in this 
case, made schemes which imposed 
the burden of medical facilities on 
the company without any ceiling and 
extended therein such benefit to the 
family members of the worlonen also. 
In those cases, on our finding the com- 
pany’s Calcutta scheme to be fair and 
reasonable, we substituted it for the 
schemes framed by the respective 
Tribunals, The Calcutta scheme is. 
thus in operation in those areas also. 
Counsel for the workmen has not 
shown to us any substantial difference 
between those areas and the Madras 
region affecting the question of medi- 
cal benefit. We, therefore, find no 
legitimate reason why the Calcutta 
scheme should not be applied to these 
workmen. It is true that medical 
benefit is excepted in that scheme for 
' certain diseases of a contagious and 
epidemic nature. That presumably 
was done on the ground that for such 
diseases the primary duty to give re- 
lief is of the State and not of the 
employer. For the reasons given in 
that decision, we set aside the direc- 
tions given by the Tribunal in this be- 
half and substitute them by the follow- 
ing scheme: 

1. When, a worlcman during the 
course of his duty requires medical 
attention, aind where such, attention is 
given bs’’ the company’s doctor (i.e. a 
doctor or doctors nominated by the 
company including a doctor nominated 
as a part-time doctor) and medicines 
are prescribed by him, the cost of such 
prescription should -be borne by the 
company; 

: 2. In the event of a workman fall- 
. -ing sick at his residence and the illness 


is other than a venereal ■ disease; 
leprosy, smallpox, typhoid ' or ciholera, 
he should .be paid the cost of the.medi- . 
cines prescribed;. < 

3. 'Bills or cash vouchers, , pertain- . 

ing to such prescription should be ' 
produced .for countersignature of the . 
company’s doctor ^ before . payment -is ■ 
authorised; . • ; , - : „ • 

4. .Disease of a serious nature. re- , 
quiring- hospitalisation will; be subjedt,. 
to consideration by the company;., 

5. At the time of employment the ' 
company will be entitled to get the', 
prospective employees exarnincd-.by . 
the company’s doctor and their em-. 
ployment will , be subject to being 
found medically fit; 

6. All company employees who . are 
presently employed or those employed 
in future will be medically examined ., 
by the company’s doctor once a year 
or at such other periodical intervals 
determined by the company but the 
results x)f such medical examinations 
will not be prejudicial to the work- 
men’s employment; 

' 7. In case a worlonan is found 
medically unfit to continue in service, 
the company will decide his case in . 
consultation with the tmion’s secre- 
tary; and 

8. This scheme will come to an end 
as and when the Employees’ - State 
Insurance Scheme is extended to the . 
employees concerned. - 

8. The question of laying down any 
ceiling need not be considered as the 
company, we are told, is agreeable, to 
extend this scheme in this re^on. , 

9. The third item in respect of 
which the company challenges the 
award is the revision made by the 
Tribimal of the', existing gratuity . 
scheme. . The workmen’s demand in' 
this respect was: (1) that the maxi- 
mum limit of 15 months’ salary, should 
be enhanced to 20 months’ salary, and 
(2) that the provisions in the existing 
scheme that no gratuity would be pay- 
able to a' workman dismissed on tlie . 
ground of misconduct should be sub- 
stituted by a provision that even in 
such cases gratuity should be payable 
but the company would be entitled to 
deduct from such gratuity amount, the 
amount of financial loss, if any, result- 
ing from such misconduct. The Tri- ■ 
bunal’s view was that these demands 
were reasonable and accordingly made • ' 
modifications in the existing scheme.. 
At first, Mr. Golchale objected to this 
part of the award, firstly on the 
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groimd that the Tribunal ought not to 
have allowed gratuity even in , cases of 
dismissal for misconduct, ^d secondly, 
that the qualifying period in the case 
of termination of service by the com- 
pany otherwise than for misconduct 
sho^d be 10 years and not the graded 
periods from 5 to 15 years as provided 
Jn the award. On second, thoughts he 
did not press the second objection, 
and therefore, nothing need be said 
about it. He, however, contended that 
if gratuity even in cases . of dismissal 
for misconduct is to be made payable, 
a provision should be made that it 
would be forfeited if the misconduct 
•is a gross one involving violence, 
riotous behaviour etc. and for the rest 
of the cases, the qualifying period 
shiould be 15 years of continuous ser- 
vice. . 

10. These objections involve a prin- 

ciple, and therefore, need serious con- 
sideration. The principle invoked by 
Mr. Gokhale is, firstly, that since 
gratuity is paid as a reward for long 
and meritorious service it would be 
Inconsistent with that principle to 
award gratuity in cases . of dismissal 
for misconduct, for, such cases cannot 
be treated as cases of meritorious ser- 
vice, & secondly, the provisions in such 
cases for deduction only of financial 
loss resulting from misconduct com- 
mitted by the workman is neither pro- 
per nor consistent with the principle 
on which gratuity is made payable, by 
ah employer. A workman may be 
guilty of gross misconduct, such as rio- 
tous behaviour or assault on a member 
of the staff. Such misconduct may 
not result in any finmcial loss to the 
company, and therefore, the workman 
would be paid • .full gratuity amount. 
Q?he contention was that it would be 
a serious anomaly that while a work- 
man, who has caused some damage to 
the company’s property and is dis- 
missed on the ground that he was 
guilty of misconduct would have the 
gratuity amoimt payable to him re- 
duced to the extent of that damage, 
another worlcman, who, for instance, 
assaults and causes injury, even a seri- 
ous injury, ' to . another employee 
would, though liable to be dismissed, 
be entitled to the full gratuity merely 
because the misconduct of winch he is 
guilty, though graver in nature, does 
not result in pecuniary loss to the com- 
pany. ' . 

11. In support of his contention, 
Hr. Gokhale leaned heavily on two re- 
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cent decisions of this Court in Calcutta 
Insurance Co. Ltd. v. Their Workmen, 
.1967-2 SCR 596 = (AIR 1967 SC 1286) 
and The Delhi Cloth & General Mills 
Co, Ltd. V. Worlcmen, C. A. Nos. 2168, 
2569 of 1966 and 76, 123 and 560 of 
1967 D/- .27-9-1968= (reported in AIR 
1970 SC 919). Relying on these, deci- 
sions, he urged that in cases of dismis- 
sal _ for misconduct, 'the qualifying 
period should not be as prescribed by 
the Tribimal but must be 15 years of 
continuous service. -Mr. Ramamurthi, 
on the other hand, contended that the 
principle that gratuity is a reward for 
long and meritorious service and that 
for a single misconduct, after such ser- 
vice, such misconduct should not re- 
sult in deprivation of . gratuity except 
to the extent of the actual monetaiw’ 
loss caused to the employer has been 
long accepted in industrial adjudica- 
tion and should not be abandoned, and 
that the two decisions relied on by Mr. 
Golchale . should not be construed as 
having the cumulative result of en- 
hancing the quaUfying period and also 
depriving gratuity in cases of dismissal 
for misconduct. The first decision, ac- 
, cording to him, lays down an in- 
crease in the qualifying period from 
10 years, which generally used to be 
the period for earning gratuity, to 15 
years, and the second lays down cer- 
tain exceptions to the accepted rule 
that deduction of monetary loss result- 
ing from misconduct was sufficient. 
He argued that neither of the two de- 
cisions lays dovm that, both the con- 
sequences must follow where a work- 
man is dismissed for misconduct, even 
if such misconduct has not resulted in 
any monetary loss to the employer. 

12. In view of these contentions it 
becomes necessary for us to examine 
the earlier decisions cited before us 
before we come to the cases of 1967-2 
SCR 596 = (AIR 1967 SC 1286) and 
C. -A Nos. 2168, 2569 of 1966 and 76, 
123 and 560 of 1967 D/- 27-9-1968, 
(reported in AIR 1970 SC 919). 

13. The. question as to whether 
gratuity should be payable even 
though the concerned worlmian is dis- 
missed for misconduct, appears to have 
been rmsed for the first time in The 
Garment Cleaning Works v. Its Work- 
men, 1962-2 SCR 711 = (AIR 1962 SC 
673). The objection there raised relat- 
ed to Cl. 4 of the gratuity scheme 
framed by the Tribunal which pro^nd- 
ed that even if a workman was dis- 
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. missed^.or discharged for misconduct, . 
gratuity would still be payable , except 
that if such a misconduct resulted in 
financiar loss to the . workSj gratuity 
should be paid after deducting- such 
loss.' The contention lorged by coun- 
sel, but which failed, was that such a 
clause was inconsistent with the prin- 
ciple on which gratuity claims were 
based, namely, that they were in the 
nature of retiral benefit based on long 
and meritorious service. Therefore^ if 
a workman was guilty of misconduct 
and was dismissed or discharged, it 
would be a blot on his long and meri- 
torious service and in such- a case it 
wpuid not be open to him to claim 
gratuity. This was a general argu- 
ment and was repelled as such is clear 
from what the Court said at p. 715 of 
the Report (SCR) = (at p. 675 of AIR): 

"On principle, if gratuity is earned 
by an employee for long and meri- 
torious service it is difficult- to under- 
stand why the benefit thus earned by 
long and meritorious service should 
not be available to the employee even 
though at the end of such service he 
may have been found gi^ty of mis- 
conduct which entails his dismissal. ' 
' Gratuity is not paid to the employee 
gratuitously or merely as a matter of 
boon. It is paid to him for the service 
rendered by him to the employer, and 
when it is once -earned it is difficult to 
understand why it should necessarily 
be denied to liim whatever may be the 
nature of misconduct for his dismissal 
— Therefore we do not think that it 
would be possible to accede to the 
general' argument that in all cases 
where the service of an employee is 
terminated for misconduct gratuity 
should not be paid to him.” . 

The words "why it should necessarily 
be denied to him whatever may be the 
nature of- misconduct” occurring in 
the earlier part of the passage and 
the words "general argument .that in 
all cases where the service of an em- 
ployee is terminated for misconduct 
gratuity should not be paid” and the 
reference by the Court to certain 
awards made by' tribunals -where sim- 
ple misconduct, was distinguished from 
grave misconduct and forfeiture of 
gratuity was ■ pro-^dded for the latter 
occurring after this passage clearly 
show, firstly, that the Court was deal- 
ing with and repelled the general pro- 
position that v/ithout any distinction 
between .simple and- gross misconduct 


there should be forfeiture in all cas«s 
of dismissab for niisconduct of what- 
soever nature, arid secondly, . that 
though the Court approved the schem* 
which provided that gratuity should 
be paid after deducting financial loss 
•resulting from the workman’s .miscon-: 
duct, the Court did hot lay do-wn any ' 
principle that gratuity should be paid 
in cases of grave misconduct involv- 
ing even violence wMch though it may ’ 
not result in financial damage; may yet 
be more serious than the one which 
results in monetary loss. The deci- 
sion thus is not an authority for. the' 
proposition that . even if a worlanan 
were guilty of m^conduct,. .such as 
riotous beha-viour or an assault on 
another, employee, industrial adjudica- 
tion should not coiintenance a provi- 
sion for forfeiture of gratuity in sudi . 
cases merely because it does not result 
in monetary loss or that such a pro-vi- 
sion would be inconsistent -with the 
principle' that gratuity is not a boon 
or a gratuitous payment but one 
wMch is earned for long and meritori- ; 
ous service. 

- 14. In Motipur Zamindari (P) Ltd. 

, V. Workmen, 1965-2 Lab LJ 139 ■ (SC) 
the only question considered was whe- 
ther the award was justified in pro- 
viding forfeiture of gratuity in a case . 
where the misconduct involved moral 
turpitude. The Court following Gar- 
ment Cleaning Works, 1962-2 SCR 711 
_= (AIR 1962 SC 673) directed that 
instead of forfeiture, the clause should 
provide deduction of the, amount of 
monetary loss, if any, caused by such 
misconduct. It is -clear that no one 
canvassed the question as to whether 
a provision in a 'gratuity -scheme that 
a worlcman should forfeit gratuity in 
' the event of his committing' miscon- 
, duct involving violence or riotous 
behaviour within or around the works 
premises would be ' justified or not. 
Nor was it considered whether it 
would be anomalous to pro-vide for 
exaction of compensation from gratui- 
ty amount in case of misconduct in- 
volving moral turpitude while not 
making any provision against miscon- ., 
duct, such^as the use, of vdolence or 
force, which though not resulting in 
monetary loss, yet is unquestionably 
of a graver nature.' The case of Em- 
ployees V. Reserve Bank of India, 
1966-1 SCR 25 at p. 58 = (AIR 1966 
SC 305 at b- 321) was again a case 
where there was a general clause in 
the gratuity scheme providing forfei- 
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tare in cases of dismissal for miscon- 
duct whatsoever and where 'in view 
of the decision in- Garment Cleaning 
Works 1962-2 . SCR .711 = (AIR 1962 
SC 673) the Banlc conceded to substi- 
tute the rule by providing deduction 
from .gratuity tlie amount of monetary 
loss occasioned by the misconduct for 
which dismissal is ordered. Thus, in 
none of the cases cited before us the 
question as to what should be the 
minimum qualifying period in cases of 
dismissal for misconduct and the ques- 
tiomas to whether a provision for for- 
feiture of gratuity in the event of 
such dismissal having been ordered 
for misconduct involving violence 
were either canvassed or considered. ■ 
On the other hand, in a recent deci- 
sion between this very company and 
its workmen in Bangalore region 
(Remington Rand of India Ltd. v. 
Their Workmen, ' 1968-1 Lab LJ 542 
(SC) ), the gratuity scheme made by the 
Tribunal provided for a qualifying 
period in cases of termination of ser- 
vice otherwise than for misconduct, 
but no qualifying period was provid- 
ed for cases where termination of ser- 
vice was by way of punishment for 
misconduct. This Court accepted the 
objection of the company on the 
ground of this omission and laid down 
the qualifying period of 15 years’ ser- 
vice in such cases. In this decision 
the Court followed the earlier deci- 
sion in Calcutta Insurance Co., 1967-2 
SCR 596 = (AIR 1967 SC 1286). In 
another such case (Remington Rand of 
India v. Workmen 1968-1 SCR 164 at 
p. 168 = (AIR 1968 SC 224 at p. 227) ] 
where the dispute concerned the work- ' 
men’ of the company in Kerala region 
15 years' service was, provided as -the 
qualifying period in cases of dismissal 
for misconduct. 

15. In the case of Cdcutta Insur- 
ance Co: 1967-2 SCR 596 = (AIR 1967 
SC 1286) on a contention having been 
raised that the qualifying period for 
earning gratuity in cases of retirement 
and resignation should be 15 years’ 
service and that no gratuity should 
be payable in cases of dismissal for 
misconduct, the Court examined the 
earlier decisions commencing from the 
Indian Oxygen & Acetylene, Co., Ltd., 
1956-1 Lab LJ 435 (LATI-Mad) to 
the case of Garment Cleaning Worfo 
1962-2 SCR 711 = (AIR 1962 SC 673) 
and registered its demurrer against 
the observation made in the latter case 
that as gratuity was earned. by an em- 


ployee for long; and meritorious ser- 
vice, it should consequently be avail- 
able to him even though at the end of 
such- service he may have been found 
gmlty of misconduct entailing his dis- 
missal. In so doing the Court at 
p. 608 (of SCR) = (at p. 1293 of AIR) 
of the Report remarked: 

'Tm principle, it is difficult to 
concur in the above opinion. Gratuity 
cannot .be put on the same level as 
wages. We are inclined to think that it 
is paid to a workman to ensure good 
conduct throughout the period he 
serves the employer. "Long and meri- 
torious service” must mean long and 
imbroken period of service meritorious 
to the end. As the period of service 
must be unbroken, so must the conti- 
nuity of meritorious service be a con- 
dition for entitling the workman to ' 
gratuity. If a workman commits such 
misconduct as causes financial loss to 
his employer, the employer would 
under the general law have a right of 
action against the employee for the 
loss caused and making a provision for 
withholding payment of gratuity 
where such loss caused to the em- 
ployer does not seem to aid to the 
harmonious employment of labourers 
or workmen. Further, the misconduct 
may be such as to imdermine the dis- 
cipline in the workers — a case in 
which it would be extremely difficult 
to assess the financial loss to the em- 
ployer.” 

Continuity, in other words, must 
govern both the service and its charac- 
ter of meritoriousness. The Court' 
further observed that a mere provi- 
sion in a gratuity scheme enabling an 
employer to deduct from the gratuity 
amount the actual loss caused as a 
result. of misconduct for which the 
workman incurs the punishment of 
dismissal or discharge cannot sub- 
serve industrial peace and har- 
mony, firstly, because an em- 
ployer even -without such a provi- 
sion has under the law the right of 
action for claiming damages, a right 
not talren away by industrial law, and 
secondly, because a naisconduct result- 
ing-in dismissal may be such as may 
undermine discipline in the workmen, 
in which case it would be extremely 
difficult, to assess the financial loss. 
As regards the qualifying period, the 
Court laid do-wn 10 years' service in 
cases of resignation or retirement and 
"follo^v^ng the principles laid down in 
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the former. decisions of this ' Court” 
provided 15 “years’ service for qualify- 
ing for gratuity in . cases of dismissal 
for naisconduct. ■ ' 

. 16. In the case of. Delhi. Cloth & 
General hClls Co. Ltd. C. A. iSToS. 2168. 
2569 of 1966 and 76. M23 and 560 of. 
1967 D/-27-9-1968=(reported in AIR 
1970 SC 919) an obiection was raised 
on belief of the workmen to Cl. 3 of 
the gratuity sclieme framed by the 
Tribunal. ODhat clause provided as 
follows: 

"On termination of seivice on any 
ground whatsoever except on the 
ground of misconduct as in ,Cls. 1 (a) 
and 1 (b) above.” 

Cls. 1 (a) and 1 (b) prowded for pay- 
ment of gratuity in the event of the 
death of an employee while in service 
or on his being physically and mental- 
ly incapacitated for further service 
and laid down the rates and the quali- 
fying periods as follows: 

(a) After 5 years continuous service 
and less than 10 years’ service — 12 
days’ wages for eaclr completed year 
of service. 

(b) After continuous service of 10 
years — 15 days’ wages for each com- 
pleted year of service. 

The effect of Cl. 3, therefore, was that 
in case of termination of service an 
employee would be entitled to get 
gratuity, at the above rates if he had 
put in service for the aforesaid periods, 
but would forfeit it if the termination 
was due to any misconduct committed 
by him. The objection was that this 
provision was inconsistent with the 
decisions so Tar given by this Court, 
that according to those decisions the 
only provision permissible to the Tri- 
bunal was’ to enable the employer to 
deduct actual monetary' loss arising 
from misconduct, ' and that therefore, 
the mere fact that a worlohan’s ser- 
vice was terminated for misconduct 
was no ground for depriving him alto- 
gether of gratuity earned by 1^ as a 
result of his long and meritorious ser- 
vice until the date when, he commits 
such misconduct. In examining the 
validi^’ of this contention the - Court 
analysed the previous decisions • and 
pointed out that none of theni laid 
down a general principle that an 
industrial tribrmal cannot justifiably 
proidde that an employer need not be 


made to pay gratuity even where’ the 
wortoan had incxmred termination of' 
sendee oh account , of Ms havdng com- 
mitted misconduct, not merely . techni- 
cal but. .of a grave character. 'The 
Court observed tliat in some decisions 
this Court, no doubt, had held that the 
fact that dismissal of a workman on 
account of his having committed mis-, 
conduct heedmot entail forfeiture and 
that it would be sufficient , to forfeit 
partially the gratuity payable to Mm 
to the extent of monetary loss caused 
to the employer. But then no decision . 
had laid down as a principle that a pro- 
vision for such forfeiture cannot be 
justified, however grave the' mis- 
conduct may, be, provided it had not 
caused monetary loss. The Court 
noticed that the trend in the earlier 
decisions was to deny gratuity in all 
cases where the worlonan’s service 
was terminated for misconduct but 
that in later years in cases such as the 
Garment Cleaning Works 1962-2 SCR 
711 = (AIR 1962 SC- 673) "a less rigid 
approach” was adopted. The Court 
tlien observed: 

■ "A bare perusal of the Schedule 
(Model Standing ^Orders) shows that 
■the expression "misconduct” covers a 
large area of human conduct. On the 
one hand are the habitual late atten- 
dance, habitual negligence and neglect 
of work: on the other hand are riotous 
or disorderly behawour- during work- 
ing hours at the^ establishment or any 
act subversive of discipline, wilful in- 
subordination or disobedience. Mis- 
conduct falhng under several of these 
latter heads of misconduct may in- 
volve no direct loss or damage to "the 
•‘employer, but would render the .fxmc- 
tioning of the estabhshment impossi- 
ble or ejrtremely hazardous. For in- 
stance, assault on the manager of an 
establishment may not directly involve 
the employer in any loss or damage, 
which could be equated in terms of 
money, but it would render the work- 
ing of the establishment impossible. 
One ma 3 >' also envisage several acts of 
misconduct not directly involving the 
establishment in any loss, but wMch 
are destructive of discipline and can- 
not be tolerated. . In none of the cases 
cited any detailed examination of what 
misconduct would or would not in- 
volve to the employer loss capable of 
being conipensated in terms of money 
was made. It was broadly stated in 
the cases wMch have come before this 
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Court that notwithstanding dis- 
missal for misconduct a workman wRl 
be- entitled to gratmty after deducting 
the loss occasioned to the employer. 
If the cases cited do not enunciate any 
broad principle we think that in the 
application of those cases as precedents 
a distinction should be mMe between 
technical misconduct which leaves no 
trail of indiscipline, misconduct result- 
ing in damage to the employer’s pro- 
perty, which may be ^compensated by 
forfeiture of gratuity or part tliereof, 
and serious misconduct which though 
not directly causing damage, such , as 
acts of violence againrt the manage- 
ment or other employees or riotous or 
disorderly behaviour, in or near the 
place of emplo 3 nxient is conducive to 
grave - indiscipline. The first should 
involve no forfeiture: the second may 
involve forfeiture of an ^ount equal 
to the loss directly suffered by the 
employer in consequence of the mis- 
conduct and the third may entail for- 
-feiture of gratuity due to the ; work- 
men, The precedents of this Court, 
e.g., Wanger & Co. v. Its. Workmen 
1963-2 Lab. LJ 403 = (AIR 1964 SC 
864) Remington Rand of India Ltd.’s 
case (1968-1 Lab. LJ 542 (SC)) and 

Motipur Zamindari (P.) Ltd.’s case 
(1965-2 Lab LJ 139 (SC) ) do not 
compel us to hold that no' misconduct 
however grave may be visited with 
forfeiture of gratuity. In our judg- 
ment, the rule set out by this Court in 
Wanger & Co.’s case 1963-2 Lab LJ 
403 = (AIR 1964 SC 864) and Moti- 
pur Zamindari (P.) Ltd/s case 1965-2 
Lab LJ 139 (SC) applies only to those 
cases where there has been by actions 
wilful or' negligent any loss occasioned 
to the property of the employer and 
the misconduct does not involve acts 
of violence .against the _ management 
or other employees,' or riotous or dis- 
orderly behaviour in or near the place 
of employment. In these exceptional 
cases — the third class of c^es — the 
employer may exercise the right to 
forfeit gratuity: to hold otherwise 
would be to put a premium upon con- 
duct destructive of maintenance of dis- 
cipline.” 

Tti this view, the Court modified cL 3 
of the scheme by adding an explana- 
tion, the effect of which was that 
though the employer could not deprive 
the workman of the gratuity in all 
cases of misconduct, he could do so 
where it consisted of acts involving 
viol^ce against the management or 


other employees or riotous or dis- 
orderly behaviour in or near the place 
of employment and also gave right to 
the employer to deduct from gratuity 
such amount of loss as is occasioned 
by the workman’s misconduct. We 
may mention that the Court did not 
alter . the qualifying period in cases of 
misconduct since no objection appears 
to have been raised on that ground. 

17. As against the contention that 
a provision in accordance with these 
two decisions should be introduced in 
the scheme under examination, -Mr. 
Rarn^urthi submitted ..that the two 
decisions should not be construed as 
if they laid down principles, which 
should have the cumulative effect, 
firstly, as to the qualifying period, 
and secondly, as to deprivation of 
gratuity in cases specified in the DelM 
Cloth & General Mills case C, Au 
-Nos. 2168, 2569 of 1966 and 76, 123 
and 560 of 1967 D/- 27-9-1967=(report- 
ed in AIR 1970 SC 919). It is true' 
that this decision does not lay down 
that the qualifying period in cases of 
misconduct should be 15 years as was 
held in Calcutta Insurance Co. 1967-2 
SCR 596 = (AIR 1967 SC 1286). But, 
as aforesaid, that was because that 
question was not raised, while in the 
Calcutta Insurance Co. case 1967-2 
SCR 596 = (AIR 1967 SC 1286) it was 
expressly raised and the Court laid 
down that in such cases it would be 
proper to provide 15 years’ continuous 
service as a criterion. 

18. Once the principle that gratu- 
ity is paid to ensure good conduct 
throughout the period that the work- 
man serves his employer is accepted 
as laid down in Calcutta Insurance Co., 
1967 t 2 SCR 596 = (AIR 1967 SC 1286) 
some distinction in the matter of the 
qualifying period between cases of 
resignation and retirement on the one 
hand and dismissal for misconduct on 
the other becomes logically necessary. 
Such a distinction cannot legitimately 
be assailed as- unreasonable. Similarly, 
if the object underlying schemes of 
gratuity is to secure industrial har- 
mony and satisfaction among work- 
men 'it is impossible to equate cases of 
death, physical incapacity, retirement 
and resignation with cases of termina- 
tion of service incurred on accoimt of 
misconduct. ' Besides, a longer quali- 
fying period in the latter cases would 
ensure restraint against wilful use of 
violence and force, neglect, etc. No 
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serious argument was advanced that 
such a dislinctioh would not be reason- 
able. The objection was against the 
insertion of both, and not agai n st the 
merit of such distinction. 

. 19. As regards the clause as to mis- 
conduct, it is not possible to disagree 
'with the proposition laid dov/n in the 
Delhi Cloth & General Mills’ Case C. 
Nos. 2168, 2569 of 1966 and 76, 123 
and 560 of 1967 D/- 27-9-1968= (report- 
ed in AIR 1970 SC 919) that acts 
amounting to misconduct as defined 
in the standing orders, where they are 
made, or the model standing orders, 
where they are applicable, differ in 
degree of gravity, nature and their 
impact on the discipline and tlie work- 
ing of the concern, and that though 
grave in their nature and results, all 
of them may not result in loss capa- 
ble of being calculated in terms of 
money. Amongst them there would 
be some which would forthwith dis- 
entitle the worlonan from retaining 
his employment and justifying his 
dismissal. For the reasons given in 4he 
Delhi Cloth & General Mills’ case, C. A.- 
Nos. 2168, 2569 of 1966 and 76, 123 
and 560 of 1967 D/- 27-9-1968= (report- 
ed in AIR 1970 SC 919) with 
which we, with respect, concur, we 
must agree with counsel for the' com- 
pany that it is necessary to modify the 
scheme md to add in cl. 5 thereof a 
pro-viso that in cases where there has 
been termination of service on account 
of an employee found guilty of act or 
acts involving violence against the 
rnanagement or other employees or 
riotous or disorderly behaviour in or 
near the company’s premises, the com- 
pany would be entitled to forfeit the 
gratuity which would otherwise be 
payable to the concerned workman. 
Cl. 5 should also be- modified so as to 
introduce therein 15 - years continu- 
ous' service as the qualifying period of 
earning gratuity in cases where the 
service of the employee has been ter- 
minated on account of misconduct and 
that such gratuity should be payable 
at the rate prescribed in cl. 3 ,(d) of the 
scheme. 

20. The . appeal is allowed and the 
dward is set aside to the extent afore- 
said. The gratuity scheme . and . the 
scheme for medical benefit, as revis- 
ed by the Tribunal, are modified as 
staled above. So far as the question 
of bonus is concerned, that question is 
remanded to the Tribunal to decide it 


in accordance with the observations 
made hereinabove. The Tribunal -mil 
give liberty to, the parties to adduce 
for that purppse such further evidence 
as -they think necessary. -Tliere will 
be ho order as to costs. 

, ■ Appeal allowed. 
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S. M. SIKRT,- G. K. MITTER AND 
P. JAGANMOHAN REDDY, • JJ. 

Choudhary Jawaharlal and others, 
Appellants v. The State of Madhya 
Pradesh and another, Respondents. 

Civil Appeal No. 97 of 1966, D/- 30- 
10-1969. 

Constitution of India, Art. 226 
— Act of State, wliat constitutes — ■ 
Rule .of the act of State applies even 
to liability incurred in respect of 
public property of erstwhile State. . 

An act of State is an exercise of 
sovereign power over a territory whicdi 
was not earlier subject to its sway. 
"Wlien such an event -takes place, and 
the territory is merged, although a, 
sovereign might allow the inhabitants 
to retain their old laws and customs 
or undertake to honour the liabilities 
etc, it could not be itself bound by 
them until it purported to act -within 
the laws by bringing to an end the. 
defence of 'act of State.’ No . variation- 
of this rule, even in the case of liabi- 
lity incurred, in respect of a public 
property of the erstwhile State wliich 
the successor . St&te has taken over, 
and retains as part of . its public pro- 
perly is justified. AIR 1957 SC 286 & 
AIR 1959 SC 1383, Rel. on. 

(Para 4) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 1383 (V 46) = 

(1960) 1 SCR 537, State of 
Saurashtra v. Memon Haji 
Ismail , g 

(1957) AIR 1957 SC 286 (V 44) = 

1956 SCR 889, Raja Rajender 
Chand v. Sukhi 4 

(1924) AIR 1924 PC 216 (V 11)= . 

51 Ind App 357, 'Va.jesinghji 
■Joravar Smghji v. Secy, of 
State 4 
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Mr. M. S. Gupta, Advocate, for, Ap- 
pellants; . Mr. I. . N. Shroff, Advocate, 
for Respondent. No. 1. 

The following Judgment of the Court 
was delivered by , , ■ , 

P. JAGANMOHAN KEDDY, J.:— 
This appeal is by certificate grant- 
ed by the High Court of Madhya - 
Pradesh under Article 133 (1) (a) of 
the Constitution ,of India against its 
judgment and decree by which it 
reversed the judgment and decree of 
the Addl. District Judge, Ambikapur. 
The High Court held that the claim of 
the appellant on the 'promissory note 
executed by the Maharaja of Surguja 
— an erstwhile Ruler whose State was 
merged in Madhya Pradesh, ‘could not 
be enforced against the 1st Respon- 
dent the State of Madhya Pradesh 
because after the cession Of the erst-' 
while State, the new State had not 
expressly or impliedly ■undertaken to 
meet that liability. In other words, 
the plea of 'an act of State’ raised by 
the 1st respondent was accepted. 

2. The circumstances in which the 
suit was filed by the appellants and 
the array of parties 'may now be 
stated. Appellants 1, 2, 3 and deceas- 
ed Hira Lai were brothers and mem- 
bers of a joint Hindu family. Appel- 
lant 4 is the wife of Hira Lai, appel- 
lants 5 to 7 are his sons and appellant 
8 is the grandson. All these appel- 
lants along with apnellants' 1 to 3 con- 
stitute a joint. Hindu family which 
was carrying on business of construc- 
tion of buildings under the name and 
style ‘oi Hira Lai & Bros at Ambika- 
pur in the erstwhile State of Surguja. 
The allegations in the suit filed by the 
appellant against the respondent State 
was that they had constructed build- 
ings- of the District Court and the 
Secretariat at Ambikapur in 1936. The 
work was completed but in so far as 
payment was concerned, there was a 
difference of opinion about the 
measurements etc. but ultimately it 
- was decided to pay to the appellants 
Rs. 80,000/- on accoimt of the said con- 
struction and accordingly the Maharaja 
of Surguja, 2nd respondent, execut- 
ed a promisory note in favour of the 
appellants on 27-9-1947 for Rs. 80,000/- 
with interest ® Rs. 3/- per annum. 
Thereafter the Madhya Pradesh Gov- 
' ernment took over the administration 
of the State of Surguja on 1-1-1948 
after the merger of the Chattisgarh 
State consequently the Court 
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building as well as Secretariat build- 
ing • were taken possession of by the 
Government, When the appellants 
claimed the money from the State 
of Madhya -Pradesh, it neither accept- 
ed the claim nor paid them.' The ap- 
pellants after gi'ving a notice under 
S. 80 of the Code of Civil Procedure 
filed a sfiit. - 

3; On the pleadings, the Trial Cour5 ' 
had framed several issues but it is un- 
necessary to notice them in any great 
detail except to say that the claim of 
Rs. 80,000 was held to be vahd, that 
this amount was payable on account 
of the construction of the buildings 
known as Court and Secretariat build- 
ings, that tlie pronote was not without 
consideration, that the first defendant 
was the successor in interest of. Sur- 
guja State, and is liable to pay the 
claim with interest and that the 
amount was not due to the plaintiffs 
on account of the personal obligation 
and hability of the 2nd respondent. 
The Court also found against the first 
respondent on tlie issue relating to 
jurisdiction and negatived the de- 
fence that it is not liable because of 
an. act of State. In so far as the de- 
fendant the Maharaja of Surguja was 
concerned, it held that the suit was 
not maintainable against him without 
the consent of the Central Government 
as required under Section 86 of the 
Civil Procedure Code and that the lia- 
bility was not a personal obligation of 
the Maharaja but an obligation in- 
curred on account of his State. In the 
result as we said earlier the Court 
awarded a decree for Rs. 87,200 with 
full cost against the first defendant, 
and discharged the second defendant. 
In appeal the High Court while notic- 
ing that it is the admitted case of the 
parties that the District Court and the 
Secretariat buildings were public pro- 
perly and were in the possession of 
the first defendant as such and that 
the liability in respect thereof was in- 
curred by the Maharaja was not 
merely his personal liability but was 
a liability incurred on behalf of the 
State of Surguja, however, reversed 
the judgment of the Trial Court by 
holding "that the liability of the State 
of Surguja under the pronote was at 
best a contractual liability and this lia- 
bility could only be enforced against the 
State of Madhya Pradesh if after the 
cession of the erstwhile State of Sur- 
guja, the new State had expressly or 
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. The Judgment . of 
delivered by . ' 

.SHAH, J. : The Government of India 
invited tenders, for "reinforced con- 
crete work relating to the foundation 
and super-structure of , the Fertilizer 
Factory building at Sindri”in the State 
of Bihar. The tender submitted by 
the appellant Company was accepted on 
November 22, 1947 and a formal con- 
tract in that behalf . was executed on 
November 26, 1948. By cl. 12 of the 
contract, insofar .as it is relevant, it 
was provided: 

"The Engineer-in-charge shall have 
power to m^e any alterations in, omis- 
sions from, additions to, or substitu- 
tions for, the original specifications, 
drawings, designs and instructions, xxx, 
and the contractor shall be bound to 
carry out the work in accordance with 
any instructions wliich may be given 
to him xxx; and any altered, additional 
or substituted work which the contrac- 
tor may be directed to do in the man- 
ner above specified as part of the 
work shall be carried out by the con- 
tractor on the same conditions in all 
respects on which he' agreed to do the 
main work, and at the same rates as 
are specified in that tender for the 
main work, xxx- And if the altered, 
additional or substituted work includes 
any class of work, for which no rate 
is specified in this contract, then such 
class of work shall be carried out at 
the rates entered in the current sche- 
dule of rates of the Hazaribagh P.W.D, 
district winch was in force at the time 
of the acceptance .of the contract 
minus/plus the percentage w;hich the 
total tendered amount bears to the 
estimated cost pf the entire work put 
to tender, and if the altered, additional . 
or substituted work is not entered in 
the said schedule of rates, then .the con- 
tractor shall within seven days of the 
date of his receipt of the order to 
carry out the . work inform the 
Engineer-in-cliarge of the rate which 
it is his intention to charge for such 
class of worlr, and if the Engiheer-in- 
charge does not agree to this rate he 
shall, by notice in writing, be at liber- 
ty to cancel his order to carry out such 
class of work, xxx prowded xx that if 
the contractor shall commence work or 
incur any expenditure in regard there- 
to befoi'e the rates shall have been de- 
termined xxx then xx he shall only 
be entitled to be paid in respect of the 
work carried out or expenditure in- 
curred xxx according to such rates as 


shall be fixed by the Engineet-in^; 
charge. In the event, of a dispute, the 
decision of the Superintending Enginewr 
of the Circle shall be final.” 

Clause 25 of the agreement provided," 
insofar as it is relevant: ' 

"Except where : . otherwise provided ■ 
in the contract- alb questions and dis- 
putes relating to the meaning of the 
specifications, designs, drawings, and 
instructions, hereinbefore mentioned 
and as to. the quality of wbrkrrianslup,. , 
or materials used on the work, or as 
to any other question, claim, right, 
rnattef or tiling whatsoever, in any 
way arising out of, or relating to tho 
.contract, designs^ drawings, specifica- . 
tions,. estimates, instructions, orders or 
these conditions, or otherwise concern- 
ing the works, or the execution,-' or 
failure to ^execute the same, whether 
arising during the progress of the work 
or after the completion or abandon- 
ment thereof shall be referred to a 
Superintending Engineer xxx to be 
nominated by the Chief Engineer foir 
arbitration' in the manner provided by 
law relating to arbitration x x x x”. ■ 

2. The Sindri Factory Buildings 

were to be constructed under the 
advice and guidance of M/s. Chemical- 
Construction Corporation of New York. 
That Fired made delay in' supplying 
the drawings and specifications which 
involved work pf a complicated nature . 
not included in the original contract. 
Time for completion of the work w^ 
on that accomit extended till February 
26, 1950. . .. - . ■ . . , 

3. On September 20, 1950 the appel- 
lant Company made a demand for 
payment at ah enhanced . rate. of. 42 Va 
per cent over the basic rates stipulated 
under the ■ original • contract.- . This 
claim was rnade on five grounds:. 

1. That there was a "substantial 
deviation” in the nature of work of 
which the detailed work drawings were 
supplied to the appellant Company 
after the date of the contract. The 
work involved was of a complex nature 
requiring higlrly sidlled labour, and ; 
that additional labour and materials . 
not covered by the contract rates were 
required; 

2. Tliat -there was "great increase 
in the price of materials and labour on 
account of undue prolongation of the, 
period of work”; 

3. That there was increase in the 
cost of transportation on account of 
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aase in the price of petrol and increase 
in Railway freight; 

4. That the Government of. India 
entered into other contracts incidental 
lo the construction of the Sindri Fac- 
tory. at "substantially higher rates 
which directly affected the cost of 
labour and materials of the appellant 
Company, who had to compete with the 
other contractors; 

5. That additional work ordered to 
be done involved in many instances 
quantity of work several times the 
work set out in the contract. 

4. By Ms letter dated September 
13, 1950, the Additional CMef Engineer 
rejected the claim. In September 1954 
the disputes relating to the claim for 
rise in cost of material and labour due 
to delay in supplying detailed work 
drawings, the claim arising from rise 
in price of petrol and for increase in 
the cost of material and labour due to 
other contractors worMng on the site, 
were referred to arbitration, ' but not 
the claims for revision of rates due to 
complex nature of the work and 
increase in the quantity of work. The 
arbitrator rejected the claims of the 
Company in respect of the matters 
wliich were referred. 

5. Thereafter the appellant Com- 
pany filed a sxiit on August 9, 1956, 
against tlie Union of India, for a decree 
for Rs. 3,62,674/9/6 being the amount 
claimed at the rate of 42 V 2 per cent 
above the contract rate, in the alterna- 
tive, a decree for Rs. 2,44,000 being the 
amount claimed at the rate of 28.1 
per cent above the contract rate as re- 
commended by the Executive Engineer, 
and in the further alternative, a decree 
for Rs. 1,36,222 at the rate of 18.17 
per cent above the contract rate as 
certified , by the Superintending 
Engineer. The Union of India contend- 
ed, inter alia, that the claim was barr- 
ed by the law of limitation. 

. 6. The Trial Court held that the 
claim Was not barred by, the law of 
limitation and decreed the claim for 
Rs. 1,36,222 as certified by the Superin- 
tending Engineer. Against the decree 
passed by the Trial Court the appellant- 
Company as well as the Union of India 
appealed to the High" Court, 

7. Before the High Court in sup- 
port of the appeal ,only the plea of 
limitation was pressed on behalf of the 
Union of India. In the view of the 
High Court the claim -ivas governed 
cither by Art. 56 or by Art. 115' of the 
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First Schedule to 'the Limitation Act, 
1908, and the suit not having been 
filed' witMn three years of the date on 
wMch the work,v/as done and in any 
event of the date on wMch the claim 
was rejected was barred. The appel- 
lant Company has appealed to this 
Court with certificate. 

8. The appellant Company had 
undertaken under the terms of the con- 
tract to do specific construction work 
at "basic rates”. ' The Engineer-in- 
charge 'was by the terms of cl. 12 of 
the agreement competent to give in- 
structions .for work hot covered by the 
terms of the contract, and it was pro- 
vided that remuneration shall be paid 
at the rate fixed by the Engineer-in- 
charge for such additional work, and 
in case of dispute the decision of the 
Superintending Engineer shall be final 
It is common ground that the claim 
made by the appellant Company was 
not covered by the arbitration agree- 
ment and on that account it was not 
referred to the arbitrator. The claim 
in suit related to the revision of rates 
due to the complex nature of the work 
and due to increase in the quantity of 
work and also grant of contracts to 
other competing parties at substantiaUy 
higher rates and other related matters. 

9. Article 56 of the First Schedule 
to the Indian .Limitation Act, 1908, 
prescribes a period of three years for a 
sui-t for the price of work done by the 
plaintiff for the defendant at his re- 
quest, where no time has been fixed 
for payment, and the period of limita- 
tion commences to run from the date 
when the work is done. A suit is 
governed by Art. 56 if it arises out of 
a contract to pay the price of work 
done at the request of the defendant. 
The claim m the present case is for 
payment at an additional rate over the 
stipulated rate in view of change in 
circxmistances, and not for price of 
work done by the appellant Company 
It is true that additional work was 
done at the request of the Engineer-in- 
charge, but the claim in suit was not 
for the price of work done but for en- 
hanced rates in view of altered cir- 
cumstances. 

10. Article 115 of the First Sche- 
dule to the Limitation Act is a resi- 
duary article dealing -with- the claim 
for compensation for the breach of 
any contract, express or implied, not 
in -writing registered and not specially 
provided for, in the First Schedule. 
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The period of limitation in such' cases 
is three years and it commences to run^ 
when the contract is broken, .or where, 
there are.successiye breaches when the 
breach in respect of which tlie suit , is 
instituted occurs, or where, the breach 
is continuing when it ceases. The suit 
filed by the appellant Company -is not 
a suit for compensation for breach of 
contract express or implied: it is a suit 
for enhanced rate because of change 
of circumstances, and in respect of 
work not covered by the contract. The 
additional work directed- by the En- 
gineer-in-charge when carried out may 
be deemed to be done under the terms 
of the contract; but the claim for en- 
hanced rates does not arise out of the 
contract; it is in any case not a claim 
for compensation for breach of con- 
tract. 

11. The claim is therefore not 

^covered by any specific article under 
the First Schedule, and must fall with- 
in the terms of Art. 120. The Solici- 
tor-General appearing on behalf of the 
Union of India’ contended that even if 
the claim falls within the terras of 
Art. 120 of the Limitation Act, it was 
barred, for the appellant Company had 
in the suit made a claim for work 
done more than six years before the 
institution of the suit. Counsel sub- 
mitted that rmder Art. 120 the period 
of limitation commences to run from 
the date on ■which the defendant ob- 
•tains the benefit of the work done by 
the plaintiff. But trader Art." 120 of 
the Lhnitation Act the period of six 
years for suits for which no period of 
limitation is provided elsewhere in the 
Schedule commences to run when the 
right to sue accrues. In our judgment, 
Ithere is no right to sue tmtil tlaere is 
an 'accrual of right ..a'Sserted. in the 

suit, and its infringement, or at least 
a clear and unequivocal tlireat to in- 
fringe that right by the defendant 
against whom the suit 'is instituted; 
Bolo V. Koklan, 57 Ind App 325 at 
p. 331 = (AIR 1930 PC 270 at p. 272). 

12. The appeals are allowed and 
the decree passed by the Trial Court is 
restored with costs in the High Couirt, 
and in tins Court. One hearing fee. 
The appellant will be entitled to • in- 
terest on the amount decreed at the 
rate of .6 per cent per' annum from the- 
date of the suit till payment. 

i . Appeal allowed. 
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, '(From Patna: AIR 1968 Pat 50) 

M. HID AYATULLAH C. S., ■' J. M. 

SHELAT, V. BHARGAVA K. S. . 

HEGDE AND A N. GRQIHIR JJ: . .. 
. ' Baijnath Kedia etc., Appellants v. 
The State of Bihar and others. Respon- 
dents; Dhalbham Trades arid Indus- 
tries' Ltd. (in C. A. No. 685 of 1967), 
Intervener. , 

CivH Appeals Nos. -685 to 688 of 1967 . 
D/- 28-8-1969. 

(A) Constitution of India, . Sch. 7 

List 2 entry 23 — Mines and minerals 
— _ Regulation development ' — 

Elinor minerals Declaration ' hy. 

Parliament in statute that Control 
should vest in Central Government — - 
Effect — State Legislature not compe- 
tent under Entry 23 to enact legisla- 
tion after such declaratiori trenching 
upon that field. 

Entry 54 of the Union List, speaks 
both of Regulation of mines aiid 
minerals, development and entry 23 of 
State List is subject to entry 54 Of 
Union List. It is open to parliament to 
declare that it is expedient in the pub- 
lic interest that the -control should vest ■ 
in Central Government. To what ex- 
tent such a declaration can go is for 
Parliament to determine and this must 
be commensurate ’with public interest. 
Once this declaration ds made and the 
extent laid down, the subject of legis- , 
lation to the extent laid do'wn be- . 
comes an exclusive subject for legisla- 
tion by Parliament. Any legislation by 
the State after such declaration arid . 
trericliing upon the field .disclosed in 
the declaration must necessarily be 
xmconstitritional ' because . that field is 
abstracted from the legislative compe- 
tence of the State Legislature. AIR 
1961 SC 459 and AIR 1964 SC 1284, 
Rel. on.' (Para 14) 

(B) Constitution of India, Art. 254 

— Mines and minerals — Regulation 
and control — Minor minerals — 
Declaration by. Parliament in statute 
under entry 54 of Union list that con- 
trol should vest in Central Goyernmenf 

— State Legislature not competent to 

enact legislation under entry 23 of 
State list trenching upon field disclos- 
ed in the declaration. (Para 4) 

(C) Constitution of India, Sch. 7 
List I entry 54 — ^Elines arid minerals 
«— Regulation and development — • , 
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Minor minerals — Declaration by Par- 
liament that control should vest in 
Central Goveminent ^ — State legisla- 
ture not competent im'der List 2 entry 
23 to enact legislation trenching upon 
field disclosed in declaration. 

(Para 4) 

(D) Tenancy Laws — Bihar Land 
Eeforms Act (30 o£ 1950) (as amended 
by Bihar Act 4 of 1965) S. 10(2), 
Second proviso — Enactment of second 
proviso to S. 10 (2) after Act 67 of 
1957 was without jurisdiction — ^Amend- 
ment is ultra vires the Constitution— r 
AIR 1968 Pat 50, Reversed. 

Since the Bihar State Legislature 
amended the Bihar Land Reforms Act 
by Act 4 of 1965 after the coming in- 
to force of Mines and Minerals (Regu- 
lation and Development) Act, 67 of 
1957, the declaration in the latter Act 
would carve out a field to the extent 
provided in that Act and to that extent 
entry 23 of the State List of the Con- 
stitution would stand cut down. 

(Para 17) 

The pith and substance of the amend- 
ment to S. 10 of the Bihar Reforms 
Act falls within entry 23 of the State 
List although incidentally touches 
land and not vice versa. Therefore, this 
. amendment was subject to the overrid- 
ing power 'of Parliament as declared 
in Act 67 of 1957 in S. 15. Entry 18 of 
the State list, therefore, is of no help. 

(Para 19) 

By enacting S. 15 of the Act 67 of 
1957 the Union has taken all the 
power to itself and authorised the State 
Government to make rules for the re- 
gulation of leases. By the declaration 
and the enactment of S. 14 the whole 
of the field relating to minor minerals 
came within the jurisdiction of Parlia- 
ment and no scope was left for the 
enactment of the second' proviso to 
S. 10(2) in the Bihar Land Reforms 
Act. The enactment of the proviso, 
was therefore, without jurisdiction. 
AIR 1961 SC 459 and AIR 1964 SC 
. 1284, Applied; AIR 1968 Pat 50, Re- 
versed. (Para 20) 

(E) Bihar Minor • Mineral Conces- 
sion Rules (1964), R. 20 (2) (added on 
10-12-1964) T- Second snb-rule in- 
effective. AIR 1968 Pat 50, Reversed, 

Rule 20, as it stood prior to the ad- 
dition ot the second sub-rule in De- 
cember 1964, by the Bihar State Gov- 
ernment, applied prospectively to aU 
leases which came to be executed after 
the promulgation of the rules. The 


second sub-rtile, entitling the recovery 
of the dead rent, royalty, etc., as in 
the sdiedules, made applicable those 
provisions to , all leases subsisting on 
the date of the promiulgation' of the 
rules, including those in existence be- 
fore Act 67 of 1957. (Para 21) 

‘ The entire legislative field in rela- 
tion to minor minerals had been. with- 
drawn from the State Legislature by 
the enactment of the .Mines and Miner- 
als (Regulation and Development) Act 
(67 of 1957). "Vested rights could only 
be taken away by law made by a com- 
petent legislature. Mere rule-maldng 
power of the State Government v/as 
not able tojreach them. The authority 
to do so must, therefore, have emanat- 
ed from Parliament. As no such Par- 
liamentary Law had been passed the 
second sub-rule to Rule 20 was ineffec- 
tive. It could not derive sustenance 
from the second proviso to S. 10 (2) of 
the Bihar Land Reforms Act since that 
proviso was not validly enacted (see 
Placitum (D)). AIR 1968 Pat 50. Re- 
versed; . (Para 24) 

Cases Ref: Chronological Paras 
(1964) AIR 1964 SC 1284 (V 51) = 

. '1964-4 SCR 461, State of Orissa v. 

M. A. Tulloch and Co. 14, 16 

(1961) AIR 1961 SC 459 (V 48) = 

1961-2 SCR 537, Hingir Rampur 

Coal Co., Ltd. V. State of 

Orissa 14, 15, 16 

Mr. A. K. Sen, Sr. Advocate (Mr. P. 
K. Chatterjee, Advocate, with him), for 
Appellants (in all appeals); Mr. Lai 
Narain Singha, Sr. Advocate (M/s. 
Lalcshman Saran Sinha and D. 
Goburdhun, Advocates with him), for 
Respondents (in C, A. No. 685/67); Mr. 
B. P. Jha, Advocate, for Respondents 
(in C. A No. 686/67); Mr. U. P. Singh, 
Advocate, for Respondents Nos. 1 to 3 
(in C. A. Nos. 687 and 688 of 1967); 
Miss Krishna Sen, Advocate and M/s. 
M. M. Kshatriya and G. S. Chatterjee,. 
Advocates of M/s. Kshatriya and Chat- 
terjee, for No. 4 (in C. A No. 687/67) 
.and Nos. 5 to 8 (m C. A No. 688/67) 
for Respondents; Mr. R. C. Prasad 
Advocate, for Intervener (in C. A No. 
685/67). 

The following judgment of the Court 
was delivered by • . 

HtDAYATULLAH, C. J. : This judg- 
ment will also govern the disposal of 
Civil Appeals 686 (Kanti Prasad Pan- 
dey V. State of Bihar and others), 687 
(Shri Krishna Chandra Gangopadhya 
V. State of Bihar and others) and 688 



1438 S. C. [Prs. 1-3] Baijnath v. State of Bihar (Hidayatullah C; J.) A.. L R;‘ 


(M/s. Pakur . Quarries Private Ltd. and 
Anr. ,v. State of Bihar and others) of 
1967. These . four appeals , have been 
brought against a common judgment,. 
November 1, 1966, of the High Court 
of Patna (reported in AIR 1968 Pat 50) 
and arise out of four petitions under 
Art. 226 of, the Constitution filed to 
question the validity of Proviso ,(2) to 
S. 10 (2) added by Bihar Land Reforms 
(Amendment) Act, 1964 (Bihar Act 4 of 
1965) and the operation of .the second 
sub-rule of R. 20 added on December 
10, 1964 by a notification of the Gover- 
nor in the Bihar Minor Mineral Con- 
cession Rules, 1964. The facts Of all 
the four cases are similar and the same 
points arise for determination. It is, 
therefore, sufficient to state the facts 
in Civil Appeals 685 and 686 as illustra- 
tive of the others as well. 

2. One Jyoti Prakash Pandey ob- 
tained on March 23, 1955 from Babu 
Bijan Kumar Pandey and Smt. Anila 
Devi acting for herself and also as 
legatee under tlie will of one Baidya- 
nath Pandey, registered leases to 
quarry stone ballast, boulders and 
chips from and upon Blocks Nos. 32, 
45/1, 45/2 and 43/3 in tauzi No. 1452, 
khata No. 1 in Mouza Malpahari No. '89 
in Pakur Sub Division of Santhal Par- 
ganas. The leases were to commence 
from November 1, 1954 and to end on 
October 31, 1984, that is to say, they 
were for a total period of 30 years. 
Jyoti Prakash Pandey was worldng 
under the name and style of 'stone 
India’. He sold his rights, title and 
interest by a registered sale-deed, on 

• September 9,- 1963 to the present ap- 
pellant. It is admitted that rent under 
the terms of the original lease was de- 
posited upto September 1965. 

3. On the passing of the Bihar Land 
Reforms Act, 1950 (Act 30 of 1950) 
the ex-landlords ceased to have any 
interest from the date of vesting and 
in their place the State of Bihar be- 
came lessor under S. 10 (1) of the 
Land Reforms Act. The terms of S. 10 
were as given b elowt* After the vest- 

t'TO. Subsisting leases of mines and 
minerals.— (1) Notwithstanding any- 
thing contained* in' this Act, where im- 
m.ediately before the date of vesting of 
the estate or tenure there is a subsist- 
ing lease of mines or minerals com- 
prised in the estate or tenure or any 
part thereof, the whole or that part 
of the estate or , tenure, comprised in 
' cucla. lease shall, with effect, from the 


ing of the estate of ; the intermedimes, 
the State of Bihar as the hew lessor 
recognised the lease for the; quarrying 
of stones for the remafriing period and 
the Deputy Commissioner, Santhal Par- 
ganas asked for the rent from the date 
of vesting to 30 April, 1965 at the rate 
of Rs. 200 per year as , stated iii the 
original lease. This was by . a letter 
issued from his office, on February 2, 
1963. On December 10, 1964 the ap- 
pellants received a letter which gives 
the gist of the facts on which the pre- 
sent controversy starts and the relevant 
part may be quoted here; 

"Government have been pleased to 
amend S. 10 of Bihar Land Reforms 
Act, 1950, according to which the terms 
and condilions in regard to leases for 
minor minerals stand statutorily sub- 
stituted by the corresponding terms 
and conditions by the Bihar Minor 

date of vesting, be deemed to have 
been leased by the State Government 
to the holder of the said subsisting 
lease for the remainder of the term of 
that lease, and such holder shall be en- 
titled to retain possession of the lease- 
hold property. 

(2) The terms and conditions of the 
said lease by the State Government 
shall mutatis mutandis be the same as 
the terms and conditions of the subsist- 
ing lease referred to in sub-section (1), 
but with the additionaT condition that, 
if in the opinion of the State Govern- 
ment the holder of the lease had not, 
before the date of the commencement 
of this Act, done any' prospecting or 
development work, , the State Govern- 
ment shall be entitled at any time be- 
fore the expiry of one year from . the 
said date to determine .the lease by . 
giving - three months’ , notice in writing; 

Provided that nothing in -this sub- 
, section shall be deemed to prevent any 
modifications being made in the terms 
and conditions of the. said lease in ac- 
cordance with the provisions of any " 
Central Act for the time being in force 
regulating the modification of existing 
niining leases. ' ■ - ' 

(3) - The holder of any such lease of 
mines and mmerals as is referred to in 
sub-section (1) shall not be entitled to 
claim any damages from the outgoing 
proprietor or tenure-holder on the 
ground that the terms of the lease ex- 
ecuted by such proprietor or tenure- 
holder in respect of the said mines and 
minerals have become incapable of ful- 
filment by the operation of this Act.” 
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Mineral -.Concession Rules, 1964. As a 
result of this, rent and royalty, etc. in . 
respect of minor minerals in the State 
irrespective of- the date on which, the 
lease was granted are to be paid by 
all categories of leases according to the 
rates given in the aforesaid Rules with 
effect from 27-10-64”. 

The appellants denied their liability 
to pay. The Government informed 
them by letter as follows; ’ 

TThis is to inform . you that the 
terms and conditions of • your mining 
lease in so far as they are inconsistent 
with the Bihar Minor Mineral Con- 
cession , Rules, 1964, framed by the 
State Government under Section 15 of 
the Mines and IVIinerals (Regulation and 
Development) Act, 1957, stand substi- 
tuted by .the corresponding terms and 
conditions prescribed by the Bihar 
Mineral Concession Rules, 1964, from 
27-1-1964. Accordingly, dead 'rent, 
royalty and surface rent in addition to 
the other substitution as per Bihar 
Mineral Concession Rules, 1964, wiU 
be as follows':— 

1. Dead rent Rs. 50 per acre 

• , per annum. ' 

2. Royalty i.. ® Rs. 3 per 100 

/ cwt. of stone chips, 

F., ® Rs. 2 per 100 eft. 

of stone ballast and 
boulders, . 

-... ® Rs. 4 per 100 eft. 

on building, stones. 

... ®Ee. 1 per 100 
Nos. of stones "setts”. 

3. Surface rent ®. Rs. 10 per acre 
per year.” 

It is this' additional demand and the 
hability^ to pay, which is the subiect 
of controversy here. The Bihar Gov- 
ei'nment contends that the terms of 
the original lease have been validly 
altered by the operation of the second 
proviso to S. 10 (2). of the Bihar Land 
Reforms Act added first by Ordinance 
III of 1964 and later incorporated 
again by the Bihar Land Reforms 
(Amendment) Act 1964 (Act 4 of 1965) 
and the addition of S. lOA to the Act 
by' the same enactments. The material 
part of the second section of Act 4 
of 1965 is quoted below*. Section lOA 

^Amendment of section 10 of Bihar 
Act XXX of 1950 — In section 10 of 
the Bihar Land Reforms Act, 1950 
(Bihar Act XXX of 1950) (hereinafter 
referred to as the said Act), — 


provided for the vesting of the interest 
of leases of mines or minerals which 
were subject to such leases and need 
not be read here. The State Govern- 
ment also relied upon the Bihar Mine- 
ral Concession (First Amendment) 
Rules 1964 by which a second sub-rule 
was added to Rule 20. The twentieth 
rule, purporting to be framed under 
S. 15 of the Mines and Minerals (Regu- 
lation and Development) Act, 1957 (67 
of 1957) was amended on December 
19, 1964 and now reads: 

Rule 20. (1) Dead rent, royalty and 
surface, rent. — When a lease is grant- 
ed or renewed 

(a) Dead rent shall be charged at 
the rates specified in Schedule I, 

(b) royalty shall be charged at the 
rates specified in Schedule II, and 

(c) surface, rent shall be charged at 
the rates specified by the Govt, in the 
Revenue Department from time to 
time. 

(2) On and from the date of com- 
rnencement of these rules, the provi- 
sions of sub-rule (1) shall also apply 
to leases granted or renewed, prior to 
the date of such commencement and 
subsisting on such date.” 

The contention is that the amendment 
of S. 10 of the Bihar Land Reforms 
Act is ultra vires the Constitution and 
that rule 20 (2) does not legally en- 
title the recovery of the dead-rent, 
royalty etc., as in the Schedules to the 
Bihar Minor Mineral Concession 
Rules, 1964. 

4. To understand fiiUy the argu- 
ment on . behalf of the appellants a 
resmne of the legislation on the sub- 
ject of mines and mine rals is neces- 

(a) in sub-section (2), the following 
second proviso shall be added, name- 
ly— 

"Provided further that the terms 
and conditions of the said lease in 
regard to minor minerals as defined 
-in the Mines and Minerals (Regulation 
and Development) Act, 1957 (Act 
LXVII of 1957), shall, in so far as they 
are inconsistent with the rules made 
by the State Government under sec- 
tion 15 of that Act, stand substituted 
by the corresponding terms and condi- 
tions prescribed by those rules and if 
further ascertainment and settlement 
of the terms will become necessary 
then necessary proceedings for that 
purpose shall be undertaken by the 
Collector”, and 

(b) alter sub-s. ... 
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sary. Under the Government of India 
Act 1935, .the subject of .Min^;. and 
Minerals was covered by Entry 36 of 
the ..Federal Le/?islative List! and; 
entry No. -23 of the Provincial Legis- 
lative List n of the 7th Schedule. 
These entries read as follows: 

"Entiy 36. Regulation of mines and 
oil-fields and mineral development to 
which such regulation and development 
imder a Federal control is declared by 
Federal law to be expedient in the 
pubhc interest.” - 

"Entry 23. Regulation of mines and 
oil-fields and mineral development 
subject to the provisions of List I with 
respect to regulation and development 
under Federal control.” 

When the Indian Independence Act, 

1947 was passed the word 'federal’ 
where it occurs for the first time in 
Entry 36 and in Entry 23 was changed 
to 'dominion’. The entries are practi- 
cally repeated in the present Consti- 
tution and may be read immediately 
here: 

Entry 54 of list I — ^Union List — 
reads; - 

"Regulation of mines and mineral 
developnjent to the extent to which 
such regulation and development imder 
the control of the Union is declared 
by Parliament by law to be expedient 
in the public interest.” 

Entry 23' of List n — State list — 
reads: 

"Regulation of mines and mineral 
development subject to the provisions 
of List I with respect to - regulation 
and development under, the control of 
the Union.” 

The difference between the entries of 
the Government of India Act, 1935 
and the present Constitution lies in 
the removal of oil-fields from the 
entries and the declaration now must 
be by Parhament. Entry 53 in List I 
deals with oil-fields and mineral re- 
sources. 

5. In 1948 the Legislative Assemb- 
ly enacted the Mines and Minerals 
(Regulation and Development) Act 

1948 (Act 53 of 1948). It received the 
. assent of the Governor-General on 

September- 8, 1948. It was an Act to 
provide for the regulation of mines 
and oil-fields and for the development 
of rmnerals. In S. 2 of that Act is to 
be formd the declaration contemplated 
by Entries . 36 and 23, 7th Schedule of 
■&e Government of India Act, 1935. 
That declaration reads as follows: 


, - "2. It is hereby declared that it is \ 
expedient in the: public interest that 
the Central' .Government should t^e 
.under ite control the regulation of . 
mines and .oil-fields and the develop-., -■ 
ment of minerals to the extent herein- 
after provided.” ' / , 

Section 3 of the Act of 1948 contained 
definitions. There were definitions, of 
'mine’ and 'minerals’. The former 
meant an excavation for the purpose 
of searching for or obtaining minerals , 
and included an oil-well and the latter 
included natural gas and petroleiun. 
Section 4 provided that no, mining 
lease would be granted after the com- 
mencement of that Act otherwise than 
in accordance with the rules made 
under that Act and that a mining lease 
granted contrary to the provisions 
would be void and of no effect. Sec- 
tion 5 empowered the Central Govern- 
ment, by notification to make rules for 
regulating the ^ant of mining leases 
or for prohibiting the grant of such /. 
leases in respect of any mineral or in 
any area, hi particular the rules could . 
provide for the manner in wliich, the 
minerals or areas in respect of which 
and the persons by whom, applications 
for mining leases could be made and 
the fees payable, the terms on which' 
and the conditions subject to which, 
mining leases might be granted, the 
areas and the period for which any 
mining lease might be granted and the 
maximum' and. minimum rent payable 
by a lessee, whether the mine was 
worked or - not. Under S. 6 the Cen- 
tral Government had power to make 
rules as respect mineral development. 
Section 7 then provided as follows: 

"7. (1) The Central Government 
may, by notification in the Official 
Gazette, make rules for the purpose of 
modifying or altering the, terms and 
conditions of any mining lease granted 
prior to the commencement of this 
Act so as to bring such lease into con- 
formity with, the rules made ' imder -. 
sections 5 and 6: 

Provided that any rules so made wliich 
provide for the matters mentioned in 
clause (c) of - sub-section (2) shall not 
come into force until they have been 
approved, either v/ith or without modi-. 
fications, by the Central Legislature. 

(2) The rules made under sub-sec- 
tion (1) shall provide — 

(a) for 'giving previous notice of the 
modification or alteration proposed to 
be made thereunder to the lessee,' and 
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\vhen the lessor is not the Central 
Government, also to the lessor, and for 
affording them an opportunity of 
shovung cause against the proposal; 

(b) for the payment of compensation 
by the party who would be benefit- ' 
ed by the proposed . modification or 
alteration to the party whose rights 
'imder the existing lease would there- 
by be adversely affected; and 

(c) for the principles' on which, the 
manner in winch and the authority by 
which the said compensation shall be 
determined.’ 

Section 8 provided that the Central 
Government .might by notification 
direct that any power exercisable 
tmder that Act might be exercised, 
subiect to such conditions if any, as 
might be specified by sucli officer or 
authority or might be specified in the 
direction. In furtherance of the powers 
conferred the Central Government 
framed the Mineral Concession Rules 
•1949 and they came into force on the 
twenty-fifth day of October 1949. 
iThese rules for the first time defined 
minor minerals and after amendments 
from time to time the term meant: 

3 (ii) "minor mineral’’ means 
building stone, boulder, shingle, gra- 
vel, chalcedony, pebbles (used for ball 
mill purposes only), limeshell, kankar 
and limestone used for lime burning, 
murrum, brick-earth (Fuller’s earth). 
Bentonite, ordinapr clay, ordinary 
sand (used for non-industrial purposes), 
road metal, reh-matti, slate and shale 
when lised for building material.” 
Rule 4 however provided: 

"4. Exemption — These rules shall 
not apply to minor minerals, the ex- 
traction of which shall be regulated by 
such rules as the Provincial Govern- 
ment may prescribe.” 

The word "provincial” was later chang- 
ed to 'State’. Although some of the 
Provinces (now States) made Minor 
Mineral Concession Rules, it is admitt- 
ed that Bihar Government did not 
frame any such rules. ■ 

6. The leases to the appellants’ pre- 
decessors were granted in 1955 during 
the .subsistence of the Act of 1948 and 
the Rules of 1949. It is also to be notic- 
ed that a fresh declaration was made by 
Parliament as required by Entry 54 
List I — ^Union List of the 7th Schedule 
of the Constitution. The existing laws, 
however, continued. Without a' decla- 
ration by Parliament the field of legis- 
lation might have been open to the 
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State Legislatures under Entry 23 of 
List II — State List of the Constitution 
but no law was made except what was 
enacted by the Bihar Legislature in 
the Land , Reforms Act about vesting 
of mines in the State and the emer- 
gence of the State as a lessor in place 
of all original lessors. 

77 Further rules were made by the 
Central Government in 1955 and 1956. 
In 1955 Minerals Conservation and 
Development Rules were made which 
were later replaced in 1958. On Septem- 
ber 4, 1956, the Central Government, in 
exercise of the powers conferred by 
S. 7 of the Act of 1948 made the Min- 
ing Leases (Modification of Terms) 
Rules 1956. Under these rules exist- 
ing mining leases were to be brought 
into conformity with the Minerals 
Conservation and Development Rules. 
The expression 'existing mining leases' 
was. defined as a mining' lease granted 
before the 25th day of October 1949 
and subsisting at the commencement 
of those rules but did not include any 
le^e_ in respect of any minor mineral 
within the meaning of clause (c) of 
S. 3 of the Act of 1948. 

•8. We now come to the year 1957. 
In that year Parliament enacted the 
Mines and Minerals (Regulation and 
Development) Act, 1957 (Act . 67 of 
1957). It came into force from Dec- 
ember 28, 1957. Act 67 of 1957 made 
amendments in the Act of 1948 so as 
to make the latter relate to, oil-fields 
only. All references to minerals other 
than oil were removed, with the result 
that it became legislation exclusively 
relating to oil and gas. Since the Act 
of 1948 was thus altered. Parliament 
enacted new provisions for minerals in 
Act 67 of 1957. We are primarily 
concerned with tins Act in these ap- 
peals. A glance at some of the provi- 
sions of Act 67 of 1957 is necessary. 

9. The Act 67 of 1957 came into 
force on Ist'Jime, 1958 and extended 
to the whole of India. It contained 
the following declaration in S. 2. 

"It is hereby declared that it is ex- 
pedient in the public interest that the 
U.nion should take under its control 
the regulation of mines and the deve- 
lopment of minerals to the extent 
hereinafter provided.” 

By definition minerals excluded mine- 
ral oil because the Act of 1948 exclu- 
sively dealt with oil. 'Minor minerals' 
were defined to mean building stones, 
gravel, ordinary clay, ordinary sand 
other than sand used for prescribed 
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purposes and any other mineral which 
the Central Government may, by noti- 
fication in the Official Gazette, declare 
to be a minor mineral. Act 67 of 1957 
contained 33 sections which were 
separated by general headings show- 
ing the topics dealt with. The first 
group of sections 4 — 9 contained gene- 
ral restrictions on tmdertaMng pros- 
pecting and mining operations. Of this 
group we may quote here, S. 4 which 
whl be considered later: ^ 

"4. Prospecting or mining opera- 
tions to be imder licence or lease — 

(1) No person shall imdertake any 

prospecting or mining operations in 
any area, except tmder and in accord- 
ance with the terms and conditions of 
a prospecting licence or, as the case 
may be, a mining lease, granted under 
this Act and the rules made there- 
under: ' 

' Provided that nothing in this sub-sec- 
tion shall affect any prospecting or 
mining operations imdertaken in any 
area in accordance with the terms and 
conditions of a prospecting licence or 
mining lease granted before the com- 
mencement of this Act which is in 
force at such commencement. 

(2) No prospecting licence or min- 
hig lease shall be granted otherwise 
than in accordance with the provisions 
of this Act and the rules made there- 
under.” 

Section 5 lays down restrictions on the 
grant of prospecting licences or min- 
ing leases. Section 6 prescribes the 
maximum area for which a prospect- 
ing licence or mining lease may be 
granted and section 7 the periods for 
which prospecting licences may be 
granted or renewed and section 8 the 
periods for which mining leases may 
be granted or renewed. Section 9 
fixes the royalties in respect of niin- 
ing leases. 

10. Then follows another group of 
sections 10 — 12 which lays, down the 
procedirre for obtaining prospecting 
licences or mining leases in respect of 
land in which the minerals vest in, the 
Government. The next group of sec- 
tions 13—^16 is headed 'Rules for regu- 
lating the grant of prospecting licences 
and mining leases’. Section 13 gives 
power to the Central Government to 
make rules ' in respect of minerals. 
Section 14 however excludes the appli- 
cation of sections 4 — 13 to minor mine- 
rals. It reads: ■ 

''The provision^ of sections 4 to 13 
,<inclusive) shall not apply to prospect- 


ing licences and mining leases in res- 
pect of minor minerals.” 

Section 15 gives power to the State 
Govemrnents to malce rules in r^pert 
of minor minerals. , It reads: . 

■ "15 (1) The State Government may, 
by notification in the official Gazette 
malce rules for regulating the grant of 
prospecting licences and mining leases 
in respect of minor minerals and for 
purposes connected therewith. 

(2) Until rules are made under sub- 
section (1), any rules made by a State 
Government regulating the grant of 
prospecting licences and mining leases 
in respect of minor minerals whic^ 
are in force immediately before the 
commencement of this Act shall con- 
tinue in force.” 

Section 16 gives power to modify min- 
ing leases granted before 25th Octo- 
ber, 1949. It reads: 

"16 (1) All mining leases granted 
before the 25th day of October, 1949, 
shall, as soon as may be after the, com- 
mencement of this Act, be brought 
into conformity with the provisions of 
this Act and the rules made imder 
sections 13 and 18: 

Provided that if the Central Govern- 
ment is of opinion that in the interests 
of minerals 'development it is expedi- 
ent so to do, it may, for reasons to be 
recorded, permit . any person to hold 
'one or more such mining leases cover- 
ing in any one State a total area in 
excess of that specified in clause (b) 
of section 6 or for a period exceeding 
that specified in sub-section (1) of sec- 
tion 8. , ' 

(2) The 'Central Government may, 
by notification in the official Gazette, 
make rules for the purpose of giving 
effect to the provisions of sub-section 
(1) and in particular such rules shall 
provide — 

(a) for giving previous notice of the 
modification or alteration proposed to 
be made in any existing mining lease 
to the lessee and where the lessor is 
not the Central Government also to 
the lessor and for affording him an 
opportunity of showing cause again^ 
the proposal; 

{b) .for the payment of compensa- 
tion to the lessee in respect of the 
reduction of any area covered, by the - 
existing mining lease;, and 

(c) for the principles on which, the 
manner in which, and the authority 
by which, the said compensation shall 
be determined.” 
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Section 17 st^ds by itself as a group 
and contains special powers of Cen- 
tral. Government - to undertake pros-, 
pecting or mining operations in cer- 
tain cases. Section 18 deals -with mine- 
ral development and gives additional 
rule-making power to the Central 
Government. Next follow some mis- 
cellaneous provisions; of these, only 
two interest us. Section 19 lays down 
that prospecting licences or mining 
leases granted, renewed or acquired in 
contravention of the provisions of the 
Act' shall be void and of no efiect and 
Section 20 that the provisions apply 
to prospecting licences or mining 
leases whether granted . before or 
after the Act.- -The rest of this Act 
does not concern this dispute. 

11. It may be pointed out here that 
the rules made under S. 13 do not ap- 
ply to minor minerals in -view of the 
provisions of S. 14. The State of Bihar 
had not made any rules till the Bihar 
IVKnor Minerals Concession Rules 1964 
were made. The modification of the 
terms of existing mining leases was 
provided for in S. 16 but that pro-vi-. 
sion applied to mining leases granted 
before 25th October, 1949. The pro- 
•visions of Mining Leases (Modification, 
of Terms) Rules 1955 did not apply to 
minor minerals because the definition 
of 'existing mining lease’ excluded 
a lease in respect of any minor mine- 

, rals. The power to modify the exist- 
ing leases in the case had to be found 
elsewhere. 

12. The argument of the appellants 
Is that apart from the provisions of 
the 2nd pro-viso to S. 10 added to the 
Land Reforms Act 1950 in 1964 by 
Act TV of 1965 and second sub-rule 
added to rule 20 of the Bihar Minor 
Mineral Concession Rules 1964, there 
is no power to modify the terms. These 
provisions of law are ' said to be out- 

• side the competence of the State Legis- 
lature and the Bihar Government. 
With regard to 'the State Legislature 
it is contended that the scheme of the 
relevant entries in the Union and 
State List is that to the extent to 
which regulation of mines and mine- 
ral development is declared by Parlia- 
ment by law' to be expedient in the 
public interest, the subject of legisla- 
tion is -withdrawn from the jurisdic- 
tion of the State Legislattue and 
therefore Act 67 of 1957 leaves no 
legislative field to the Bihar Legisla- 
ture to enact Act 4 nf 1965 amending 


the Land Reforms Act. As regards 
Rule '20 (2) it is contended lhat the 
rule-making power of its o-wn force 
cannot reach mining leases granted in 
1955 and that this could only be done by 
a competent legislature. These are 
the two matters which need decision. 

13. The main arguments are sup- 
pleftiented by the following conten- 
tions. That the Bihar Rules in so far 
as they make demands, of rent and 
royalty on -.th^ existing leases which 
were executed prior to their coming 
into force are beyond the power to 
make rules in respect of minor mine- 
rals under S. 15 of Act 67 of 1957, 
that S. 15 itself is unconstitutional 
and void because it delegates legisla- 
tive power to the rule-maldng. autho- 
rity and it is excessive delegation and 
that the amendment of Bihar Land 
Reforms Act is void because it affects 
the fundamental rights of the appel- 
lants guaranteed rmder Articles 31 and 
19 of the Constitution. 

14. Although these supplementary 
arguments Tyere raised it is ob-vious 
that they can arise according as the 
twm mam arguments are allowed or 
disallowed. Therefore it is necessary 
to address ourselves to the first argu- 
ment that the legislative competence 
to enact the amendment to S. 10 of 
the Reforms Act was wanting. As the 
amendment was made after Act 67 of 
1957 we have to consider the position 
in rela-tion to it.- Entry 54 of the 
Union List speaks both of Regulation 
of mines and minerals Development 
and entry 23 is subject to entry 54. It 
is open to Parliament to declare that 
it is expedient in the public interest 
that the control should rest in Central 
Government. To what extent such a 
declaration can go is for Parliament to 
determine and this must be commen- 
surate with public interest. Once this 
declaration is made and the extent 
laid down, the subject of legislation to 
the extent laid do-wn becomes an ex- 
clusive subject for le^slation by Par- 
liament. Any legislation by the State 
after such declaration and trenching 
upon the field disclosed in the declara- 
•tion must necessarily be unconstitu- 
tional because that field is abstracted 
'from the legislative competence of the 
State Legislature. This proposition is 
also self-evident that no attempt was 
rightly made to contradict it. There 
are also two decisions of this Court 
reported in the Hingir-Rampur Coal 
Co. Ltd. V. State of Orissa 1961-2 SCR 
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537 = (AIR 1961 SC 459) and State of 
Orissa .V. M. A. Tulloch &.Co. 1964-4 
SCR 461 = (AIR 1964 SC 1284) in 
which the matter is discussed. The 
only dispute, therefore, can be to what 
extent the declaration by Parliament 
leaves any scope for legislation by the 
State Legislature. If the impugned 
legislation falls within the ambit of . 
such scope it will be valid; if outside 
it, then it must be declared invalid. 

15. The declaration is contained in 
S. 2 of Act 67 of 1957 and speaks of 
the taking under the control of the 
Central Government the regulation of, 
mines and development of minerals to 
the extent provided in the Act itself. 
We have thus not to look outside Act 
67 of 1957 to determine what is left 
within the competence of the State 
Legislature but have to work it out 
from the terms of that Act. In this 
connection we may notice what Was 
decided in the two cases of this Court. 
In the Hingir-Rampur case 1961-2 
SCR 537 = (AIR 1961 SC 459) a ques- 
tion had arisen whether the Act of 
1948 so completely covered the field 
of conservation and development of 
minerals as to leave no room for State 
Legislation. It was held that the, 
declaration was effective even if the 
rules contemplated xmder the Act -of 
1948 had not been made. However, 
considering further whether a declara- 
tion made by a Dominion Law could 
be regarded as a declaration by Par- 
liament for the purpose of entry 54, it 
was held that it could not and there 
was thus a lacuna which the Adapta- 
tion of Laws Order 1950 could not re- 
move. Therefore, . it was held that 
there was room for legislation by the 
State Legislature. 

16. In the M. A Tulloch case 1964- 
4 SCR 461 = (AIR, 1964 SC 1284) the 
firm - wUs worldng a mining lease 
granted; tmder the . Act of 1948. The 
State Legislature of Orissa then pass- 
ed the Orissa Mining Areas Develop- 
ment Fund Act 1952, and lewed a fee 
for the development of .mining areas 
within the State. After the provisions 
came . into force a demand was made 
for payment of fees due from July 
1957 to March 1958 and the demand 
was challenged. The High Court held 
that after the coming into force of Act 
67 of 1957 the Orissa- Act must be held 
to be non-existent. It was held on 
appeal that since Act 67 of 1957, con- 
tained the requisite declaration by 
Parliament under entry 54 and that 


Act covered the same field as the Act. 

. of 1948 in regard to -mines and mine- 
.ral development, the ruling in Hingir- 
Rampur case 1961-2 SCR 537 = (AIR-, 
1961 SC 459) applied and .as Sec- 
tions 13 (1) and . (2) of the Act 67 
of 4957 were veryvvide they 'ruled out 
legislation by the State Legislature. 
Where a superior legislature evinced 
an intention to cover the whole field, 
the enactments of the other legislature 
whether passed -before or after must 
be held to be overbprhe. It was laid 
down that inconsistency could he pro- 
ved not by a detailed comparison of 
the provisions ‘ of the conflicting Acts 
but by the mere ejostence of two 
pieces of legislation. As . S. 18 • (1) 
covered the entire field, there was no 
scope for the argument that till rules , 
were framed under that section, room . 
was available. 

17. These two cases bind us and 
apply here. Since the Biliar State 
Legislature amended the Land Re- 
forms Act after the coming into force 
of Act 67 of 1957, the declaration in 
the latter Act would carve out , a field 
to the extent provided in that Act and 
to that extent entry 23 would stand 
cut down. To sustain the amendment 
the State must show that the matter 
is not covered by the Central Act. The 
other side must, of course, show that 
the matter is already covered and 
there is no room for legislation. 

18. We have .already analysed Act 
67 of 1957. The Act takes over the 
control of regulation of mines and 
development of minerals to the Union; 
of course, to the extent provided. It 
deals with minor minerals separately 
from the other minerals. In respect 
of minor minerals it provides in S. 14 
that Ss. 4— 13 of the Act do not. apply 
to, prospecting licences and mining 
leases. It goes on tq state in S. 15 
that the State Government may, by 
notification in tlie official Gazette, 
make rules Tor regulating the grant of 
prospecting licences and mining leases 
in respect of minor minerals and for 
purposes connected therewith, and that 
until rules are made, any' rules made 
by the State Government regulating 
the grant of prospecting licences and 
mining leases in respect of minor 
minerals which were in force immedi- 
ately before the commencement of the 
Act would continue in force. It is 
admitted' that no such rules were made 
by the State Government. It follows 
tliat the subject of legislation is cover- 
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ed in respect of minor minerals by the 
express ’ words of S. 15 (1). Parlia- 
ment has undertaken , legislation and 
laid down that regulation of the grant 
of prospecting licences and mining 
leases in respect of minor minerals and 
for purposes connected therewith must 
be by rules made by the State , Gov- 
ernment. Whether the rules are made 
or not the topic is covered by Parlia- 
mentary legislation and to. that extent 
the powers of State Legislature are 
wanting. Therefore, there is.no room- 
for State legislation. 

19. Mr. , Lai Narain Sinha argued 
that the topic of legislation concerns 
land and therefore falls under entry 
18 of the State List and he drew our 
attention to other provisions on the 
subject of mines in the Land Eeforms 
Act as originally passed. The aboli- 
tion of the rights of intermediaries in 
the mines and vesting these rights as 

lessors in the State Government was 
a topic connected with land and land 
tenures. But after the rnining leases 
stood between the State Government 
and the lessees, any attempt to regu- 
late those mining leases vrtll fall not 
in entry 18 but in entry 23 even 
though the regulation incidentally 
touches land. The pith and substance 
of the amendment to S. 10 of the Re- 
forms Act falls within entry 23 al- 
though it incidentaiiy touches land and 
not vice versa. Therefore, this amend- 
ment was subject to the overriding 
power of Parliament as declared in 
Act 67 of 1957 in S. 15. Entry 18 of 
the State list, therefore, is of mo help. 

20. Mr. Lai Narain Sinha next 
contended that the provisions of Sec- 
tions 4—14 do not envisage control of 
the Union which is a condition prece- 
dent to the ousting of the jurisdiction 
under entry 23. Obviously Mr. Lai 
Narain Sinha reads Union as equiva- 
lent to Union Government/ TMs is 
erroneous. Union consists of its three 
limbs, namely, Parliament, Union Gov- 
ernment and the Union Judiciary.. 
Here the control is.^ being exercised by 
Parliament, the le/uslative organ ,of. 
the Union and that is also controlled 
by the Union. By giving the power to 
the State Government to make rules, 
the control of Union is not negatived. 
In fact, it establishes that the Union 
is exercising the control. In view of 
the two rulings of this Court referred 
to earlier we must hold that by enact- 
ing S. 15 of Act 67 of 1957 the Union 


has taken all the power to itself and 
authorised the State' Government to 
make rules for the regulation of leases. 
By -the declaration and the enactment 
of S. 15 the whole of the field relat- 
ing to minor minerals came within the 
aurisdiction of Parliament and no scope 
was left for the enaciment of the 
second proviso to S. 10 in the Land Re- 
forms Act. The enactment of the 
Proviso was, therefore, without juris- 
diction. ' " 

21. This leaves for consideration 
the second sub-rule added to Rule , 20 
in December, 1964 by the State Gov- 
ernment. It will be noticed that the 
rule as it stood previously applied 
prospectively to all leases which came 
to be exequted after the promulgation 
of the rules. The second sub-rule 
made applicable those provisions to all 
leases subsisting on the date of the 
promulgation of the rules. The short 
question is whether the rules could 
operate on leases in existence prior to 
their enactment vnthout the authority 
of a competent legislature. "Vested 
rights cannot be taken away except 
under authority of law and mere rule- 
maldng power without the support of 
a legislative enactment is not capable 
of achieving such an end. There iDeing 
two legislatures to consider, name- 
ly, Parliament and the State Legisla- 
ture we have first to decide which 
legislature would be competent to 
grant such power. 

22. We have already held that the 
whole of the legislative field was 
covered by the Parliamentary declara- 
tion read with the provisions of Act 
67 of 1957, particularly S. 15. We have 
also held that entry 23 of List II was 
to that extent cut down by entry 54 
of List I. The whole of the topic of 
minor minerals became a Union sub- 
ject. The Union Parliament allowed 
rules to be made but that did not 
recreate a scope for legislation at the 
State level. Therefore, if the old leases 
were to be modified a legislative enact- 
ment by Parliament on the lines of 
S. 16 of Act 67 of 1957 was necessary. 
The place of such a law could not be 
taken by legislation by the State 
Legislature as it purported to do by 
enacting the second Proviso to S. 10 
of the Land Reforms Act. It will fur- 
ther be seen that Parliament in S. 4 
of Act 67 of 1957 created an express 
bar although S. "4. was not -applicable 
to minor minerals, "Whether S. 4 was 
intended to apply to minor minerals 
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as well or any part of it applies to 
minor .minerals ' are questions we 
cannot consider in view of the clear 
declaration in Section 14 of Act 67 of 
1957 that’ the prO'visions of Ss. 4-13 
(inclusive) do not apply. Therefore, 
■there does not exist any prohibition 
such as is to be found in Sec. 4 (1), 
Proviso in respect of minor minerals. 
Although Section 16 applies to minor 
minerals it only permits modification 
of mininj^ leases granted before Octo- 
ber 25, 1949. In regard to leases of 
minor minerals executed between this 
date and December 1964 when R. 20 
(1) was enacted, there is no provision 
of law which enables the terms of 
existing leases to be altered. A mere 
rule is not sufficient. 

23 . Faced with this difficulty Mr. 
Lai Narain Sinha attempted to claim 
power for the second Prowso to S. 10 
of the Land Reforms Act from entry 
18 of List II, a contention we have 
rejected. He also attempted to find a 
field for enactment by the State Legis- 
lature for the said proviso. This argu- 
ment was extremely ingenious and 
needs separate notice. 

24. The contention was that modi- 
fication of existing leases was a sepa- 
rate topic altogether and was not 
covered by S. 15 of Act 67 of 1957. 
Therefore if Parliament had not said 
anything on the subject the field was 
open to the State Legislature. The 
other side pointed to the words ’and 
for purposes connected therewith’ in 
S. 15 and contended that those words 
were sufficiently \vide to take in modi- 
fication of leases. Mr. Lai Narain 
Sinlia’s argument is unfortunately not 
tenable in view of the two rulings of 
tlris Court. On the basis of those rul- 
ings we have held that the entire 
legislative field in relation to minor 
minerals had been withdrawn from the 
State Legislature. We have also held 
that vested rights could only be taken 
away by law . made by a competent 
legislature. Mere rule-raaldng power 
of the Slate Govermnent was not able 
to reach them.. The authority to do 
so must, therefore, have emanated 
from Parliament, The existing provi- 
sion related to regulation of leases and 
matters connected therewith to be 
granted in future and not for altera- 
tion of the terms of leases which were 
in existence before Act 67 of 1957. For 
that special legislative provision was 
necessary. As . no sucll parliamentarj’’ 


law had been passed the second sub- 
rule to R. 20 was ineffective. It - could 
not derive susteriance , frorri the second 
Pro’viso to S. 10 (2) of the Land Re- 
forms 'Act since ■ that pro-viso was hot 
validly enacted. . , . . ‘ 

25. In the result, therefore, these 
appeals must succeed. They are allow- 
ed .with costs. A mandamus shall issue 
restraining the State Government 
from enforcing the pro-visions of the 
second Pro’viso .to S. 10 (2) added by 
Bihar Land Reforms (Amendment) Act 
1964 (Bihar Act 4 of 1965) and the 
second sub-rule of Rule 20 added by 
a notification on December 10, 1964 to 
the Bihar Mineral Concession Rules 
1964, 

Appeals allowed. 
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The State of Bihar, Petitioner v. 
The Union of India and another, Res- 
pondents. 

Civil Misc. Petns. Nos. 512, 513, 574, 
575, 578, 579, 581, 582, 583, 584, 
587, 588, 605, 606, 609, 610, 1466. and 
1467 of 1969; Original Suits Nos. 3 of 
1967, > 1 . and 3 to 9 of 1968, D/- 19-9- 
1969. 

(A) ^ Constitution of India, Art. 131 
■ — Original Jurisdiction of Supreme 
Court — Article does not contemplate 
that suit must be filed for complete ad- 
judication of dispute envisaged there- 
in. 

Under Art. 131, the Supreme Court 
Is only concerned to give its decision 
on questions of law or of fact bn which 
the existence or extent of a legal , right 
claimed depends. . Once the Court 
comes to its conclusion on the cases 
presented Ijy any disputant and gives 
its adjudication on the facts or the 
points of law raised, the function of the 
Supreme Court under Art. 131 is 
over. Article 131 does not prescribe 
that a suit must . be filed in the 
Supreme Court for the complete ad- 
Gudication of the dispute envisaged 
therem or the passing of a decree cap- 
able of e.xecution in the ordinary way 
as decrees of other courts are.’ It is 
open to an aggrieved party to present 
a petition to the Supreme Court con- 
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taining a full statement of the relevant 
facts and praying for the declaration- 
of its rights as against the other dis- 
putants. Once that is done, the func- 
tion of the Supreme Court under Arti- 
cle 131 is at an end. The framers of 
the Constitution do not appear to have 
contemplated the contingency of a 
party to an adjudication by Supreme 
Court under Art. -131 not. complying 
‘With the declaration made. The legal 
right which is the subject of dispute 
must arise in tlje context of the Con- 
stitution and the federalism it sets up. 
However,' there can be no doubt that 
so far as the parties to the dispute are 
concerned, the framers of the Constitu- 
tion did intend that they could only 
be the constituent units of the Union 
of India and the Government of India 
itself arrayed on one side or the other 
either, singly or jointly with another 
unit or the Government of India. 

, (Paras 2, 11) 

(B) Constitution of India, Art. 131 

— Original Jurisdiction of Supreme 
Court — Article does not contemplate 
suit in which private person is party, 
either jointly or alternatively with 

State or Government. 

/ 

The specification of the parties in 
Art. 131 is not of an inclusive kind. 
The express words of clauses (a), (b) 
and (c) exclude the idea of a private 
citizen, a firm or a corporation figur- 
ing as a disputant either alone or even 
along with a State or -with the Govern- 
ment of India in the category of a 
party to the dispute. There is no scope 
for suggesting that a private citizen, 
a firm or a corporation can be arrayed 
as a party by itself on one side and 
one or more States including the Gov- 
ernment of India on the other. Nor is 
there anything in the article which 
suggests a claim being made by or 
preferred against a private party joint- 
ly or in the alternative, with a State 
or the Government of India. 

(Para 3) 

A dispute in which such -a private 
party is involved must be brought be- 
fore a court, other than the Supreme 
Court, having jurisdiction over the 
matter. (Para 18) 

(C) • Constitution of India, Art. 131 

— Original Jurisdiction of Supreme 
Court — Article had a forerunner in 
Govt, of India Act (1935), S. 204 — > 
Origin of S. 204 traced. (Paras 4,- 5) 

(D) Constitution of India, Art. 131 

— Origih-al Jurisdiction • of Supreme 


Court — Subject to provisions of the 
Constitution — Clause (2) of Art. 143 
shows that the power of President 
overrides the proviso to Art. 131. 

(Para 15) 

(p) Constitution, of India, Art. 131 — 
Original Jurisdiction of Supreme 
Court — ‘State’ — Hindustan Steel 
Ltd. is not. 

The expression “the State” has the 
same meaning in Part IV of the Con- 
stitution under Art 36. The enlarged 
definition of ‘State’ given in Parts III 
and IV of the Constitution would not 
be attracted to Article 131 of the Con- 
stitution and a body like the Hindus- 
tan Steel Ltd. cannot be considered to 
be "a State” for the purpose of Article 
131 of the Constitution. AIR 1967 SC 
1857, Ref. (Para 19) 

Cases Kef: Chronological Paras 
(1967) AIR 1967 SC 1857 '(V 54) = 
(1967) 3 SCR 377, Rajasthan 
State Electricity Board v. 

Mohanlal 19 

(1951) AIR 1951 SC 253 (V 38) = 

1951 SCR 474, State of Seraikella 
V. Union of India 13 

(1939) AIR 1939 FC 58 (V 26)= ' 

1939 FCR 124, United Provinces 
V. Governor General in Council 12 
Mr. Niren De, Attorney-General for 
India and Dr. V. A. Sayid Muhammad, 
Senior Advocate (Mr. B. D. Sharma, 
Advocate, with them) for Defendant 
No. 1 (In all Suits). 

Mr. D. N. Gupta, Advocate, for De- 
fendant No. 2 (In Suits Nos. 3 to 8 of 
1968). 

Mr. D. N. Mukherjee, Advocate, for 
Defendant No. 2 (In Suits Nos. 3 of 
1967, 1 and 9 of 1968). 

Mr. D. P. Singh, Advocate for 
Plaintiff (In Suits No. 3 of 1967, 1, 3, 

5 and 6 of 1968). 

Mr. D. Goburdhun, Advocate for 
Plaintiff (In Suits Nos. 4 and 7 of 
1968). 

Mr. U. P. Singh, Advocate for 
Plaintiff (In Suit No. 8 of 1968). 

Mr. R. C. Prasad, Advocate, for 
Plaintiff (In Suit No. 9 of 1968). 

- The following Order of the Court 
was delivered by 

MITTER, J. ; This group of applica- 
tions can be divided into two parts. 
The object of one group is to get the 
plaints in nine suits filed in this Court 
rejected while that of the other group 
is to stay the hearing of the suits. The 
suits are all of the same pattern in 
each of which the State of Bihar figu- 
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res as the plaintiff. The Union of India 
is the first defendant in all Of them 
while the second defendant in six is 
Hind\isthan SteeT Ltd., . and in three 
others the Indian Iron and Steel Com- 
pany Ltd. The cause of action in all 
the suits is of the same nature. Brief- 
ly stated the plaintiff’s case in all the 
suits is that "due to the negligence or 
deliberate action of the servants of 
both defendants there was a short de- 
livery of iron and steel material order- 
ed by the plaintiff to various sites in 
the State of Bihar in connection with 
the construction work of the Gandak 
Project”. As the goods were in all 
cases booked by rail for despatch to 
the project site, both defendants are 
sought to be made liable for short de- 
livery, the first defendant as the owner 
of the railways and the second defen- 
dant as the consignor of the goods 
under contract with the State of Bihar 
for supply of the material. In each 
case there is a prayer for a decree for 
a specific sum of money to be passed 
either against the first defendant "or 
alternatively against the second defen- 
dant”. Normally all suits of this kind 
are instituted all over India in different 
coTirts beginning from the courts of 
the lowest jurisdiction to the High 
Courts exercising original jurisdiction. 
The only distinguishing feature of this 
series of suits from others of every 
day occurrence in different courts is 
that a State is the plaintiff in each 
case. In all suits of a similar nature 
which are filed in courts other than 
this court, a notice under S. 80 of 'the 
Code of Civil Procedure is an essential 
pre-requisite. No such notice has been 
served in any of these cases. The ap- 
plications were set down for trial of 
three issues sought to be raised by way 
of preliminary issues. They are as fol- 
lows: 

1. Whether the alleged cause or 

causes of. action in this suit are within 
the scope of Art. 131 of the Constitu- 
tion? ' 

2. Wliether this suit is within the 

scope of Art 131 . of the Constitution 
in view of a non-State, viz., defendant 
No. 2, having been made a party to 
the suit? ' 

3. Whether the suit is barred by 
' the provisions of S. 80 C. P. C. for 

want of notice to defendant No, 1? 

2. The question before this Court 
is, whether tlie dispute in these cases 
is within the purview of that article 


(quoted in the foot-note)L. Itmust be 
noted that the article, confers jurisdic- 
tion omthis Court to the exclusion of 
all other courts in any dispute between 
the parties mentioned therein.: There 
is 'however an overriding provision 
that such jurisdiction is subject to the ' 
provisions of the Constitution and our 
attention , was drawn to a few of these 
provisions where the disputes specified 
are to be adjudicated, upon in entirely 
different manner. The most import- 
ant feature of Art. 131, is that it makes 
no mention of any party other than 
the Government of India or any one 
or more of the States who can be' 
arrayed as a disputant. The other dis- 
tinguishing feature is that the Court is 
not required to adjudicate upon the 
disputes in exactly the same way as 
ordinary courts of law are normally, 
called upon to do for upholding the 
rights of the parties and enforcement 
of its orders and decisions. The 
words in the article "if and in so far 
as the dispute involves any question 
(whether of law or fact) on which the 
existence or extent of a legal right de- 
pends” are words of limitation on the 
exercise _ of that jurisdiction. These 
words indicate that the disputes 
should be in respect of legal rights 
and not disputes of a political charac- 
ter. Moreover, this Court is only con- 
cerned to give its decision on questions 

’’'Article 131. Subject to the provi- 
sions of this Constitution, the Supreme , 
Court shall, to the exclusion of any 
other court, have original jurisdiction 
in any dispute — 

(a) between the Government and 
one or more States; or 

(b) between the Government of 
India and any State or States on one 
side and one or more other States on 
the other; or 

(c) between two or more States, 

if and in so far as the dispute invol-- 
ves any question (whether .of law or 
fact) on wliich the existence or extent 
of a legal right depends: 

Provided .that the said jurisdiction 
shall not extend to a dispute arising 
out of any treatj’’, agreement, coven- 
ant, engagement, sanad or other simi- 
lar instrument which having been en- 
tered into or executed before the com- 
mencement of the Constitution, con- 
tinues in operation after such com- 
mencement, or which provides that the 
said jurisdiction shall not extend to 
such a dispute. 
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jOf law or of fact on which the exist- 
ence or exlenf of a legal right' claimed 
depends. Once the Court cornes to its 
conclusion on the cases presented by 
any disputants and gives its adjudica- 
tion on the facts or the points of law 
raised, the function of this Court -under 
Art. 131 is over. Article 131 does not 
prescribe that a suit must be filed in 
the Supreme Court for the complete 
adjudication of the dispute envisaged 
therein or the passing of a decree 
capable of execution in the ordinary 
way as decrees of other courts are. It 
is open to an aggrieved party to pre- 
sent a petition to this Court containing 
a full statement of the relevant facts 
and praying for the declaration of its 
rights, as against the other disputants. 
Once that is done, the function of this 
Court under Art. 131 is at an end. The 
framers of the Constitution do not ap- 
pear to have contemplated the contin- 
gency of a party to an adjudication by 
this Court under Art. 131 not comply- 
ing with the declaration made. Our 
law is not without instances where a 
court may be called upon to make an 
adjudication of the rights of the par- 
ties to an agreement or an award simp- 
liciter on the basis of such rights with- 
out passing a decree. A case in point 
is S. 33 of the Indian Arbitration Act. 
Further, all adjudications by a court of 
law even -under a decree in a suit 
need not necessarily be capable of en- 
forcement by way of execution. Sec- 
tion 42 of the Specific Relief Act, 1877 
now replaced by S. 34 of the new Act 
enables a person entitled to any legal 
character or to any right as to any pro- 
perty to institute a suit against any 
person den 3 dng or interested to deny 
his title to such character or right 
without asking for any further relief 
subject to the limitations prescribed 
by the section. We need not however 
lay much stress on this aspect of the 
case as we are only concerned to find 
out whether the suits can be entertain- 
ed by this Court. 

3. Clauses (a), (b) and (c) of the 
article specify the parties who can ap- 
pear as disputants before this Court. 
Under cl. (a) it is the Government of 
India and one or more States: under 
clause (b) it is the Government of India 
and one or more States on one side 
and one or more other States on the 
other, while under clause (c) the par- 
ties can be two or more States with- 
out the Government of India being in- 
volved in the dispute. The specifica- 


India {KHtfer J.) [Prs. 2-4] S. C. 1449 

tion of the parties is not of an inclu- 
sive land. The express words of clau- 
ses (a), (b) and'(c) exclude the idea of 
a private citizen, a firm or a corpora- 
tion figuring as a disputant either alone 
or even along -with a State 'or with the 
Government of India in the category 
of a party , to the dispute. There is no 
scope - for suggesting that a private 
citizen, a firm or a corporation can be 
arrayed as a party by itself oh one side 
and one or more States including the 
Government of India on the other. Nor 
is there anything in the article which 
suggests a claim being made by or pre- 
ferred against a private party jointly 
or in the alterna-tive with a State or 
the Govermhent of India. The firamers 
of the Constitution appear not to have 
contemplated the case of a dispute in 
which a private citizen, a firm or a 
corporation is in any way involved as 
a fit subject for adjudication by this 
Court under its exclusive original 
jurisdiction conferred by Article 131. 

4. Like many of the provisions of 
our Constitution this article had a 
foreruimer in the Government of India 
Act, 1935. Section 204 of that Act 
provided for , conferment of original 
jurisdiction on -the Federal Court of 
India. That section ran as follows: 

-_"(1) Subject to the provisions of 
this Act, the Federal Court 'shall, -to 
the exclusion of any other court, have 
an original jurisdiction in any dispute 
between any two or' more of the fol- 
lowing parties, that is to say, the 
Federation, any of the Provinces or 
any of the Federal States, if and in so 
far as the dispute involves any ques- 
tion (whether of law or fact) on which 
the existence or extent of a legal right 
depends: 

Pro-vided that the said jurisdiction 
shall not extend to — 

(a) a dispute to wliich a State is a 
party, unless the dispute — 

ti) concerns the interpretation of 
this Act or of an Order in Council 
made thereunder, or the extent of the 
legislative or executive authority vest- 
ed in the Federation by virtue of tlie 
Instrument of Accession of that State; 
or 

(ii) arises under an agreement made 
under Part VI of this Act in relation 
to the administration in that State of a 
law of the Federal Legislature, or 
other-wise concerns some matter with 
respect to which the Federal Legisla- 
ture has power to make laws for that 
State; or 
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(iii) arises under an agreement made 
after the establishment of , the Federa- 
tion, with the approval of His Majesty’s 
Bepresentative for the exercise of tiie 
functions of the Crown in its relations 
•with Indian States, between that State 
and the Federation or a Province, 
bein» an agreement which expressly 
provides that the said jui’isdiction shall 
extend to such a dispute; . 

(b) a dispute arising imder any 
agreement which expressly ■ provides 
that the said jurisdiction shall not 
extend to such a dispute. 

(2) The Federal Court in the exer- 
cise -of its original jurisdiction shall 
not pronoxmce any judgment other than 
a declaratory judgment.” 

Clause (a) , ot the proviso to the sec- 
tion defined the categories of disputes 
which might be raised before the’ Fede- 
ral Court while clause (b) permitted 
the parties to provide for the exclu- 
sion of such jurisdiction in the agree- 
ment in respect w^hereof the dispute 
arose. It will be noted that the scope 
of the dispute under sub-clause (i) of 
clause (a) was limited to the interpre- 
tation of the Government of India Act 
or Order in Council or to the extent 
of legislative or executive authority 
vested in the Federation while under 
sub-clause (ii) the dispute had to re- 
late to the administration in a. State 
of a law of the FederaT Legislature or 
otherwise concerned with some matter 
relating to the legislative competency 
of the said legislature. Under sub- 
clause (iii) the dispute could only be 
one xmder an agreement made after 
the establishment of the Federation 
between the State and the Federation 
or a Province subject to the condition 
therein specified. A dispute of the 
nature which is raised in this series of 
a case was outside the ken of S. 204 of 
the Government of India Act. 

5. It may not be out of place to 
trace the origin of S. 204. The pro- 
ceedings of the Joint Committee on 
Indian Constitutional Reform. Session 
i93.S-34, Vol. I, Part II, paragraph 309 
read as follows; , 

"A Federal Court is an essential 
element, in a Federal Constitution. It 
is at once, the interpreter and guardian 
of the Constitution and a tribunal for 
the determination of disputes between 
the constituent units of the Federation. 
The estabhshment of a Federal Court 
is part of the White Paper scheme, and 
we approve generally the proposals 


A.LM, 

with regard to it. , We have, however,- 
certain comments to make upon, .them, 
which w^e set out, below.” 

The report of the Joint Committee on 
Indian Constitutional Reforms, Session 
1933-34, Vol, I, Part I contained two 
paragraphs bearing on this matter. 
Paragraph 322 was a reproduction of 
paragraph 309 quoted above. Paragraph 
324 ran. as follows: ■ , 

"324. It is proposed that the Federal 
Court shall have an original jurisdic- 
tion in— 

(i) any matter involving the inter- 
pretation of the Constitution Act or 
the determination of any rights or obli- 
gations arising thereunder, where the 
parties to the dispute are. (a) the 
Federation and either a Province or a 
State, or (b) two Provinces or two 
States, or a Province and a State; 

(ii) any matter involving the inter- 
pretation of, or -arising under, any 
agreement entered into after the com- 
mencement of the Constitution Act 
between the Federation and a Federal 
Unit or between Federal Units, un- 
less the agreement otherwise provides, 

_ This jurisdiction is to be an exclu- 
sive one, and in our opinion rightly 
so, since it would be altogether inap- 
propriate if proceedings could be 
taken by one Unit of the Federation 
agmnst another in the . Courts of either 
of them. For that reason we think 
that, where the parties are Units of 
the Federation or the Federation itself, 
the jurisdiction , ought to include not 
only the interpretation of the Consti- 
tution Act, but also the, interpreta- 
tion of Federal laws, by which we 
meant any laws enacted Ijy the Fede- 
ral Legislature.” 

6, It is clear from the above that 
the framers of the- Government . of 
India Act 1935, thought that the Fede- 
ral Court should be the tribunal 'for 

- the determination of disputes between 
the constituent .units of the Federation 
and it sought to lay down the exact 
nature of the dispute which that Court 
could be called upon to examine, and 
decide. 

7. The Constitutional Proposals of 
the Sapru Committee show tJiat they 
had the said report and the said pro- 
ceedings of the Committee in liieir 
mind when they advocated the 
strengthening of the position of the 
Federal Court in India -and widening 
its jurisdiction both on the origin^ 
side and the appellate side but main- 
taining at the same time that it should 
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’’act ' as an interpreter arid guardian of 
the Constitution, and as a tribunal for 
the determination of disputes between 
the constituent units of the Federa- 
tion.’' 

8. It is also to he noted that under 
Section 204 of the Government of 
India Act, 1935 the Federal Court’s 
jurisdiction was limited to the pro- 
nouncement of a declaratory judg- 
ment 

9. Art. 109 of the Draft Coristitu-. 

Kon of India prepared by the Consti- 
tuent assembly was in the same terms 
as Art. 131 of the Constitution as it 
came into force irr 1950. The proviso 
to the original article was substituted 
by the new proviso in the year 1956 as 
a result of the Seventh Amendment by 
reason of the abolition of the Part B 
States and the changes necessitated 
thereby. Reference was made at the 
Bar in this connection to the Debates 
in the Constituent Assembly, Vol. IV, 
13th July 1947 to 21st July, 1947. 
They however do not throw any addir 
tional light. , ^ 

10. So far as the proceedings o5 
the Joint Committee on Indian Consti- 
tutional Reform and the report of the 
Committee on the same are concern- 
ed, they make it clear that the object 
of conferring exclusive original juris- 
diction on the Federal Court was that 
the disputes of the lands specified 
between the Federation and the Pro- 
vinces as the constituent units of the 
Federation, should not be left to be 
decided by courts of law of a parti- 
cular unit but be adjudicated upon 
only by the highest tribunal in the 
land which would be beyond the 
influence of any one constituent unit. 

11. Although Article 131 does not 
define the scope of the disputes 'which 
this Court may be called upon to. 
determine in the same way as Sec- 
tion 204 of the Government of India 
Act, and we do not find it necessary 
to do so, this much is certain that the 
legal right which is the subject of dis- 
pute must arise in the context of the 
constitution and the Federalism it sets 
up. However, there can be no doubt 
that so far as the parties to the dispute 
are concerned, the framers' of the Con- 
stitution did intend ' that they could 
only be the constituent units of the 
Union of India and the Government of 
India itself arrayed on one side or the 
other either singly or jointly with an- 
other unitor.the Goverpment of India. 
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12. There is no decision either of 
the Federed Court of , India or of this 
Court which throws much light on the 
question before ns. Reference was 
made at the Bar to the case of United 
Provinces v. The Governor. General in 
Council, 1939 FCR 124 — (AIR 1939 
FC 58) where the United Provinces 
filed a suit against the' Governor-Gene- 
ral in Council for a declaration that 
certain provisions, of the Cantonments 
Act, 1924, ..were ultra vires the then 
Indian Legislature. A claim was also 
made that all fines imposed and realis- 
ed by criipinal courts for offences com- 
mitted within the cantonment areas in 
the United Provinces ought to be cre- 
dited to the provincial revenues and. 
that the" plaintiffs were entitled to re- 
cover and adjust all such sums wrong- 
ly credited to Cantonment Funds since 
1924. The Governor-General in Coim- 
cil contended inter alia that the dis- 
pute was not one which was justiciable 
before the Federal Court. On the 
question of jurisdiction, Gwyer, C. J. 
was not inclined to think "that the 
plaintiffs would in any event have 
been entitled to the declarations for 
which they originally asked, in pro- 
ceedings against the Governor-General 
in Council”. According to the learned 
Chief Justice "their proper course 
would have been to take proceedings 
against a named Cantonment Board, 

though such proceedings could 

not have been brought to this Court.” 
He was of the view that it was com- 
petent for the court to entertain a suit 
for a declaration "that S. 106 of the 
Act of 1924 was ultra vires,” and said 
that as the dispute between the par- 
ties depended upon the validity of the 
assertion of the Province to have the 
fines under discussion credited to pro- 
vincial revenues and not -to the Canton- 
ment funds the dispute involved a 
question of the existence of a legal 
right. According to him the question 
might have been raised in proceedings 
to which a Cantonment Board was a 
party but "it was convenient to all con- 
cerne’d that it should be disposed of in 
the proceedings before the court.” 

13. The only other Indian case cited 
at the Bar in this connection was that 
of the State 'of Seraikella v. Union of 
India, 1951 SCR 474 = (AIR 1951 SC 
253) where Mahajan, J. expressed the 
view that S. 80 of the Code of Civil 
Procedure would not affect suits in- 
stituted in the Federal Court under 
S. 204 of the Government of India Act. 
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14.. Our attention was -drawn to 
some, provisions of the American Con- 
stitution and of the Constitution Act 
of Australia and several decisions bear- 
ing on the inteipretation of provisions 
which are somewhat similar to Arti- 
cle 131. But, as the similarity is only 
limited, we do. not propose to examine 
either the provisions referred to or the 
decisions to which our attention was 
drawn. In interpreting our Constitu- 
tion we must not be guided by deci- 
sions which do not bear upon provi- 
sions identical with those in our Con- 
stitution. 

15. The Constitution makes special 
pro\’isions for settlement of certain dis- 
putes in a manner different from that 
laid down in Art. 131. For instance, 
Art. 143 gives an overriding power to 
the President of India to consult the 
Supreme Court when he is of the view 
that the question is of such a nature 
and of such public importance that it 
is expedient to do so. Under cL (1) 
of that Article the President is em- 
powered to obtain the opinion of the 
Supreme Court upon any question of 
law or fact which has arisen or is like- 
ly to arise and is of such a nature and 
of such public importance that the Pre- 
sident considers it expedient to obtain 
such opinion. In such a case the Court 
after giving such hearing as it thinks 
fit has to report to the President its 
opinion thereon.. Clause (2) of the 
article shows that this power of the 
President overrides the proviso to 
Art. 131. 

16. Article 257 provides for con- 
trol of the Union over the States in cer- 
tain cases. Under clause (2) thereof 
tlie executive power of the Union also 
extends to the giving of directions to 
a State as to the construction- and 
maintenance of means of corrununica- 
tion declared in the direction to be of 
national or military importance. Under 
clause (4) where such directions are 
given and "costs have been incurred 
in excess of those which would have 
been incurred in the discharge , of the 
normal duties of the State, if ■ such 
directions had not been given,” .the 
Government of India must, pay to the 
State such sum as may be agreed, or, 
in default of agreement,' as may be 
determined by an arbitrator appointed 
by the Cliief Justice of India, in res- 
pect of the extra costs so incurred by 
the State. 

17. Again, when there is a dispute 
or complaint with regard to the use, 


distribution or control of the waters 
of, or in, any- inter-State river , of ■ 
river valley clause (2) of Article 262 . 
'gives Parliament tire power by law to 
'provide that neither the Supreme 
Court nor any other court shall exer- 
cise jurisdiction in respect, of , such 
dispute or complaint as is referred to 
in clause (1). Such a law ousts the 
jurisdiction of the court which would 
normally be attracted by Article 131. 
Article 290 contains a provision some-, . 
what- similar to Article 257 (4) with 
regard to certain expenses and pen- 
sions and makes the same determin- 
able by an arbitrator to be appointed . 

. by the Chief Justice of India. ' 

. 18. Apart from these special pro- 
visions a dispute which fills witliin 
the ambit of Article 131 can only be 
determined in the fonun mentioned 
therein, namely, the Supreme Court 
of India, provided there has not been " ' 
impleaded in any said dispute any 
private party, be it a citizen or a firm 
or a corporation along with a State 
either jointly or in the alternative. A 
dispute in which such a private party is 
involved must be brought before a 
court, other than this court, having 
jurisdiction over the matter. 

19, It was argued ' by counsel on 
behalf of the State of Bihar that so 
far as the Hindustan Steel Ltd., is 
concerned it is 'State’ and the suits in 
which the Government, of . India along 
with Hindustan Steel Ltd. have been 
impleaded are properly filed within 
Article 131 of. the Constitution 
triable by this Court in its . original 
jurisdiction. Reference was made to 
the case of Rajasthan State Electricity 
Board v. Mohan Lai, (1967) 3 SCR 377 
= (AIR 1967 SC 1857). There the 
question arose between certain persons 
who were permanent employees of the 
Government of the State of Rajasthan 
and later placed at the disposal of the 
State Electricity Board and one of the 
questions was whether , the appellant 
Board could be held to be 'State’ as 
defined in Article 12. This Court by 
a majority held tliat the Board was 
"other authority” %vithin the meaning 
of Article 12 and therefore was a 
'State to winch appropriate directions 
could be given under Articles 226 and 
227 of the Constitution. It rvill be 
noted that imder Article 12 all local or; 
other authorities within the territory 
of India or under the control of the 
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Government of India are 'States’ for 
purposes of Part III which defines and 
deals with the Fundamental Rights 
enshrined in the Constitution. The ex- 
pression "the State” has the same 
meaning in Part IV of the Constitu- 
tion under Article 36. No reason , was 
shown as to why the enlarged defini- 
' tion of 'State’ given in Parts III and 
rv of the Constitution would be attract- 
ed to Article 131 of the Constitution 
and in our . opinion a body like the 
Hindustan Steel Ltd. ; cannot be consi- 
dered to be "a State” for the purpose 
of Article 131 of the Constitution. 

20. In the result we hold that the 
suits do not lie in this Court under 
Article 131 of the Constitution and 
issue No. 2 must be answered in the 
negative. It is not necessary to give 
any answer to issue No. 1 nor to issue 
No. 3. On the view we take the plaints 
must be returned for the pu^ose of 
presentation to courts having jurisdic-. 
tion over the disputes. Let the plaints 
be returned for presentation to the 
proper court after endorsing on them 
the date of presentation of the plaints 
in this Court and the date on which 
they were returned. We make no 
order as to costs of these applications. 

Plaints returned. 
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SHAH, V. RAMASWAMI, G. K. . 

MITTER AND A N. GROVER JJ. 

Harakchand Ratanchand Banthia 
and others etc., Petitioners v. Union of 
India and others. Respondents. 

Writ Petns. Nos. 282, 407 and 408 of 
1968, D/- 30-4-1969. 

{A) Constitution of India, Art. 246— 
Interpretation of legislative lists — 
General principles. 

The entries in the three lists are 
only legislative heads or fields of legis- 
lation; they demarcate the area over 
which the appropriate legislatures can 
operate. It is well established that the 
widest amplitude should be given to 
the language of the entries, the reason 
being that the allocation of subjects is 
not by way of scientific or logical 
definition but is a mere enumeration 
of broad and comprehensive categories 
But some o f the entries in the different 
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lists or In same list may overlap or, 
may appear to be in direct conflict 
with each other. , It is then the , duty 
of court to reconcile the entries and 
bring about a harmonious construction. 
An endeayour must be made to solve 
the conflict by having recourse to the 
context and ■scheme of the Act, and 
a reconciliation attempted between 
, two apparently conflicting jurisdic- 
tions by reading the two entries to- 
gether and by interpreting, and, where 
necessary, modifying, the language of 
the one by that of the other. It is a 
well recognised canon of construction 
that a general power should not be so 
interpreted as to nullify a particular 
power conferred by the same instru- 
ment. AIR 1939 FC 1 & AIR 1951 SO 
69, Rel. on.^ (Paras 6, 7J 

(B) Constitution of India, Sch. 7 List 
I entry 52, List 3 entry 33 — Indus- 
tries Manufacture of gold orna- 
ments in India falls within connota< 
tion of 'industry’ — Gold (Control) Act 
^1968) validly enacted by Parliament, 

The manufacture of gold ornaments 
by goldsmiths in India is a process of 
systematic production for trade or 
manufacture and so falls within the 
-connotation of the word 'industiV in 
the appropriate legislative entries. It 
follows, therefore, that in enacting the 
Gold (Control) Act, 1968, Parliament 
was validly exercising its legislative 
power in respect of matters covered 
by Entry 52 of List I and entry 33 of 
List in. (Para 7J 

(Cy Constitution of India, Sch. 7 
List 1 entry 52 — Industries — Inter- 
pretation — Decisions relating to inter- 
pretation of word 'industry’ in S. 2 (f). 
Industrial Disputes Act, 1947, are of 
no avail. ^ara 8) 

(D) Industries {Development and 
Regulation) Act (65 of 1951) Schedule 1 
— Classification of items — Not logical 
or scientific — Heading "metallurgi- 
cal industry” does not control scope 
arid meaning of item (1) (B) (2). 

(Para 10) 

(E) Industries (Development and 
Regulation) Act (1951) Sch. 1 Item (1) 
(B) (2) — Manufacture of ornaments 
falls within item (1) (B) (2) — Gold 
(Control) Act (1968) is validly enacted 
by Parliament. . 

The expression "semi-manufactures 
or -manufactures” of item (1) (B) (2) of 
the first schedule should be construed 
in the context and background of the 
classification in the Brussels Tariff 
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Nomenclature. It follows that manu- 
facture of gold ornaments falls within 
. the expression "semi-manufactures or 
manufactures’’ in item (1) (B) (2) of 
the first schedule and Parliament 
. therefore, competent to legislate in 
regard to the subject matter of the 
Gold Control Act. ■ (Para 11) 

(F) Industries (Development and 
Regulation) Act (65 of 1951), S. 2 — 
"Scheduled industry” in S. 2 not syno- 
nymous with "industrial undertaking”. 

There is a distinction made between 
"scheduled industries” and "industrial 
undertaldngs”^ &roughout the Act and 
separate provision has been made for 
registration of industrial imdertaldngs, 
for hcensing of new industrial tmder- 
taldngs and for the direct management 
of industrial undertakings by the Cen- 
tral Government in certain cases. Pro- 
visions have also been made for regu- 
lation of scheduled industries, proce- 
dure for grant of licences, power to 
cause investigation to be made etc. It 
cannot, therefore, be contended that 
the expressions 'industrial undertak- 
ing’ and 'scheduled industry’ are used 
synonymously in the Act or that the 
expression "scheduled industry” in 
S. 2 of the Act should be construed as 
a scheduled industry carried on in the 
manner of an industrial imdertaldng. 

(Para 12) 

(G) Constitution of India, Art. 19 — 
Reasonableness of restrictions — Test. 

No abstract standard, or general- 
pattern of reasonableness can ba laid 
down as applicable to all cases. The 
nature of the right alleged to have 
been infringed, the underlying pur- 
pose of the restrictions imposed, the 
extent and urgency of the evU sought 
to be remedied thereby, the dispropor- 
tion of the imposition, the prevailing 
conditions at the time, should all enter 
into the judicial verdict. AIR 1952 SC 
196 (200), Bel. on. (Paras 15, 16) 

(H) Gold (Control) Act (1968) ^ 

Constitutional validity ■ — Ss. 5 (2) (b), 
27 (2) (d), 27 (6), 32, 46, 88, and 100 
are constitutionally invalid, S. 5 (2) (I>) 
as suffering from excessive delegation 
of legislative powers, the rest as un- 
reasonable restrictions on right to 
carry on trade or business — But those 
provisions are not inextricably bound 
up with the rest and the remaining 
Act survives. (Para 17) 

(I) Gold (Control) Act (1968), Ss. 27, 
39 — , Provisions with regard to licens-' 
mg of dealers and certification of gold- 


smiths, not discriminatory and do not 
violate Art. 14 of the Constitution- 
Classification of licensed dealers and 
certified goldsmiths made by the Act’ 
is reasonable. (Para 23) 

(J) Constitution of India, Art. 14 —• 

Equality before law ^ Test of 
dity. . 

When a law is challenged as viola- 
tive .of Art. 14 it is necessary in. the 
first place to ascertain the policy 
underlying the statute and the object 
intended to be achieved by it. Hav- 
ing ascertained the policy and object 
of the Act the Court has to apply a 
dual test in examining its validity (i) 
whether the classification is rational & 
based upon an intelligible differentia 
which distinguished persons or things 
that are pprouped together from' others 
that are left out of the group, and (ii) 
whether the basis of differentiation has 
ans’- rational nexus or relation -with 
its avowed policy and object. 

(Para 23) 

(K) Constitution of India, Part 3 
(General) — Interpretation of Statutes 
— Doctrine of severability ■ — Some 
sections of impugned Act struck down 
as unconstitutional — Wliat is left 
survives if invalid prowsions do not 
affect validity of Act as a whole — ■ 
Real test is whether what remains of 
the statute is so inextricably hound up 
with the invalid part that what 
remains cannot independently survive 
or whether on a fair, review of the 
whole matter it can he assume)! that 
the legislature would have enacted af 
all that which siu-vives without enact- 
ing the part that is ultra vires. • 

(Para 24) 

(L) Penal Code (I860), Chap. VI 
j[Gen.) — Vicarious liability of dealer 
in criminal law — Extension beyond 
reasonable limits — Provision is void 
under Art. 19 of the Constitution., 

The maxim 'qui facit per ahum, 
Sacit per se’ (he who acts through 
another acts through himself) is not 
generally applicable in criminal law. 
The principle of -vicarious liability is 
made applicable in certain exceptional 
cases. Section 88 of the Gold (Control) 
Act (1968) imposes wcarious liability 
on the dealer .and makes hh-n respon- 
sible for the contravention of any pro- 
vision of the Act or rule or order by 
any person employed by him in the 
cou'rse of such eraplo 3 Tnent. The, rati- . 
onal basis in law for the imposition of 
vicarious liability is that the. person 
made responsible may prevent com- 
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• •• • 
mission of the crime and may help to 
bring tlie actual offender to book. In 
one sense the dealer is punished for 
the sins committed by his employee. 
It may perhaps be said, if the dealer 
had been more alert to see ,that the 
law was observed, the sin might not 
have been committed. But the sec- 
tion 88 of the Gold (Control] Act 1968 
goes further and makes the dealer lia- 
ble for any past contravention per- 
petrated by the employee. It is evi- 
dent that the dealer cannot reasonably, 
be made, liable for any past miscon- 
duct of Ms employee though the dealer 
can be made liable for any act done 
by tMs employee in the course of the 
employment and whom he can reason- 
ably be expected to influence or con- 
trol. In section 88 it has- been extended 
beyond reasonable limits and the pro- 
vision is invalid under Art. 19 of the 
Constitution. . (Para 21) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1080 (V 49)=. 

1962 Supp (3) SCR 157, Natio- 
nal Union of Commercial Emr 
ployees v. M. R. Mehar . 8 

(1956) AIR 1956 SC 676 (V 43)« 

1956 SCR 393, Tika Ramji v. . 
State of UP. '7 

(1953) AIR 1953 SC 58 (V 40)= 

1953 SCR 302, D. N. Banerjee 
■V. P. R. Muklieriee 8 

(1952) AIR 1952 SC 196 (V 39) =■ 

1952 SCR 597, State of Madras 
V. V. G. Row 15 

(1951) AIR 1951 SC 69 (V 38) = 

1951 SCR 51, State of Bombay 
V. Narottamdas Jethabhai 6 

(1939) AIR 1939 FC 1 (V 26) = 

1939 FCR 18, In re, Central 
Provinces and Berar Sales of 
Motor Spirit and Lubricants 
Taxation Act 1938 6 

M/s. C- K. Daphtary and B. R. L. 
Iyengar, Sr. Advocates, (Mr. R. N. 
Banerjee, Advocate, and M/s Ravin- 
der Narain, J. B. Dadachanji and O. C. 
Mathur Advocates of M/s J. B. Dada- 
chanji and Co. with them) In W. P. 
No. 407 of 1968; Mr. N. ’ A. PalkM- 
wala, Sr. Advocate, (Mr. R. N. Baner- 
jee, Advocate, and M/s Ravinder 
Narain, J. B. Dadachanji and O. C. 
Mathur, Advocates of M/s. J. B. Dada- 
chanji and Co. with him) In W. P. 
No. 408 of 1968; and Mr. A. K. Sen, 
Sr. Advocate (M/s. J. C. Bhatt, and 
R. N. Banerjee, Advocates, and M/s 
Ravinder Narain, J. B. Dadachanji and 
O. C. Mathur, Advocates of M/s J. B, 


Dadachanji and Co. with Mm) In W. 
P. No. 282 of 1968, for Petitioners; Mr. 
M. C. Setalvad, Semor Advocate (M/s J. 
M. Mukhi, A Sreedharan Nambiar and 
R. N. Sachthey, Advocates with him) 
for Respondents (in all Petitions). , -o 

The following Judgment of the 
Court was delivered by 

RAMASWAMI, J.; ■ — In these peti- 
tions wMch have been filed under 
Art. 32 of the Constitution a common 
question is presented for determina- 
tion, namely, whether the Gold (Con- 
.trol) Act, 1968 (Act No. 45 of 1968) is 
constitutionally valid. 

2. The Gold (Control) Act, (herein- 
after called the • impugned Act) was 
passed by Parliament and received 
assent of the President on September 
1, 1968. The impugned Act begins 
with the following preamble, namely, 
"an Act to provide in the econondc 
and financial interests of the commu- 
mty, for the control of the production, 
manufacture, supply, distribution, use 
and possession of, and business in, 
gold, ornaments and articles of gold 
and for matters connected therewith 
or incidental thereto”. Section 2 con- 
tains a number of definitions. Section 
2(b) defines an "article” to mean any- 
thing (other ■ than ornament), in a 
finished form, made of, manufactured 
from_ or contaimng, gold, and includ- 
ing (i) any gold coin, (ii) broken pieces 
of an article, but not including primary 
gold. Clause (d) defines a "certified 
goldsmith” to mean a self-employed 
goldsmith who holds a valid certificate, 
referred to in S. 30. Clause (h) de- 
fines a dealer as follows; 

_ "dealer” means any person whd car- 
ries on, directly or otherwise, the busi- 
ness of making, manufacturing, pre- 
paring, repairing, polishing, buying, sel- 
ling, supplying, distributing, melting, 
processing or converting gold, whether 
for cash or for deferred payment or for 
commission, remuneration or other 

valuable consideration ” 

* * 

Clause (i) states; 

"declaration" means a declaration 
which is required by this Act or was 
required by Rule 126-1 of the Defence 
of India Rules, 1962, or the Gold (Con- 
trol) Ordinance, 1968, to be made with 
regard to the ownership, possession, 
custody or control of gold;” 

Clause (j) defines 'gold’ to mean gold, 
including its alloy (whether virgin, 
melted or re-melted, wrought or un- , 
wrought), in any shape or form, of a 
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piirity of not less than nine carats and 
Including primary gold, article and 
ornament. 

Clause (p) reads as follows: 

"ornament” means a thing, In a 
SEinished form, meant for personal ad- 
ornment or for the adornment of any 
idol, deity or any other object of re- 
ligious worship, made of, or manufac- - 
tured from, gold, whether or not set 
with stones or gems (real or artificial), 
or with pearls (real, cultured or imita- 
tion) or with all or any of them, and 
Includes parts, pendants or broken 
pieces of ornament. 

Explanation. — ^For the purposes of 
this Act, nothing made of gold, which 
resembles an ornament, shall be deem- 
ed to be an ornament unless the thing 
(having regard to its purity, , size, 
weight, description or workmanship) is 
such as is commonly used as ornament 
in any State or Union territory;” 

Clause (r) states: 

"primary gold” means gold In any 
unfinished or semi-finished form and 
includes ingots, bars, bloclcs, slabs, bil- 
lets, shots, pellets, rods, sheets, foils and 
wires;” 

Clause (u) defines a "standard gold 
bar” as primary gold of such fineness, 
dimensions, weight and description and 
containing such particulars as may be 
prescribed. 

3. Section 4 deals with the appoint- 
ment and functions of the Administra- 
tor and Gold Control Officers and 
reads as follows: 

"(1) The Central Government shall, 
by notification, appoint an Administra- 
tor for carrying out the purposes of 
this Act. 

(2) The Central Government may, 
by notification, appoint as many per- 
sons as it thinks fit to be Gold Control 
Officers for the pu^ose of enforcing 
the prowsions of this Act. 

(3) The Administrator shall dis- 
charge his functions subject to the 
general control and directions of the 
Central Government. 

‘ (4) The Administrator may authorise 
such person as he thinks fit to also' 
exercise all or any of. the powers exer- 
cisable by him under this Act other 
tlian the powers under sub-section (6) 
of this section or under clause (a) of 
sub-section (1) of Section 80 or under 
Section 81, and different persons may 
be authorised to exercise different 
powers. 


(5) Subject to any general or sped^ 
direction given or condition imposed 
by the AdrMnistrator, any .person aii-: 
thorised . by the Administrator to, exer- 
cise any powers . may exercise those 
powers, ip the same manner and vdth , 
the same effect as if they had been con- 
ferred on that person directly by tins 
Act and not by way of authorisation. 

(6) The Administrator may also — 

(a) perform all or any of tlie func- 
tions or, and 

(b) exercise all or any of the powers 
conferred by this Act or any rule or 
order made thereunder on, ' 

any officer dower in rank than him- 
self. 

(7) A Gold Control Officer shall, : 
subject to such limitations, restrictions 
and conditions as the Central Govern- 
ment may think fit to impose, exercise 
such powers and discharge such fimc- 
tions as are specified or conferred, as 
the case may be, by or under this 
Act." 

Section 5 confers power- on the Ad- 
ministrator to issue directions and 
orders. 

"(1) The Administrator may, if 
he thinks fit. malce orders, not incon- 
sistent with the provisions of this Act, 
for carrying out the provisions of this 
Act. 

(2) The Administrator may, so far as 
It appears to. him to be necessary or 
expedient for carrying out the provi- 
sions of this Act, by order — 

(a) -regulate, after consultation with 
the Reserve Bank of India, the price 
at which any gold may be bought of 
sold, and ' 

(b) regulate by licences, permits or 
otherwise, the manufacture, distribu- 
tion, transport, acquisition, possession, 
transfer, disbosal, use or consumption 
of gold.” 

4. Chapter III contains a number 
of restrictions relating to the manufac- 
ture, acquisition, possession, or delivery 
of gold. Section 16 provides for de- 
clarations as to articles and ornaments. 
Chapter 'VTI relates to dealers. Sec- 
tion 27 of this chapter as regards 
licensing of dealers may be quoted: 

"(1) Save as otherwise provided in 
this Act, no person shall commence, or 
carry on, business as a dealer unless he 
holds a valid licence issued in tliis be- 
half by the Administrator. 

(2) A licence issued under tliis sec- 
tion, — 

(a) shall be in such form as may be 
prescribed. 
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(b) shall be valid for such period as 
may be specified therein, 

(c) may be renewed, from time to 
time, and 

(d) may contain such conditions, 
limitation^ and restrictions, as the Ad- 
ministrator may think- fit to impose 
and different conditions, limitations 
and restrictions may be , imposed for 

different classes, of dealers. 

=*' . ■ . * . _ »»r 

(5) A person who intends to com- 
mence, after the commencement of this 
Act, business as a dealer, shall make 
an application (in such form and on 
payment of such, fees, not ^deeding 
one hundred rupees, as may be pres- 
cribed) for the issue of a licence, - 

(6) On receipt of an application for 

the issue or renewal of a licence under 
this section, the Administrator may, 
after making such inquiry, if any, as 
he may consider necessary, by order in 
writing, either issue or renew the 
licence, or reject the application for 
the same: . 

Provided that no licence shall be 
issued or renewed under this section 
unless the Administrator, having re- 
gard to the following matters, is satis- 
fied that the licence should be issued 
or renewed, namely: — 

(a) the number of dealers existing 
in the region in which the applicant in- 
tends to carry on business as a dealer, 

(b) the anticipated demand, as esti- 
mated by him, for ornaments in that 
region, 

(c) the turnover of the applicant, if 
he had been carrying on business as a 
dealer prior to the commencement of 
Part XIIA of the Defence of India 
Rules, 1962, during the two years im- 
mediately preceding such commence- 
ment, or, in the case of an application 
for the renewal of a licence, the date 
of the application for such renewal. 

(d) the previous e^erience,. if any, 
of the applicant with regard to the 
maldng, manufacturing, preparing, re- 
pairing- or polishing of, or dealing in, 
ornaments, 

(e) the suitability of the applicant, 

(f) the suitability of the premises 

where the applicant intends to carry 
on business as a dealer, . ' 

(g) the public interests, and 

(h) such other matters as may be 
prescribed. 

Chapter VIII deals with certified' gold- 
stniths. Section 39 of this Chapter 
. provides: 

1970 S. C. 92 IX G— 7 


”(1) Save as otherwise provided in 
this Act, no person shall commence, 
pr carry on, business as a goldsmith 
after the commencement of this Act, 
unless he holds a- valid certificate re- 
cognising' him as a goldsmith. 

(2) The certificate referred .to in 
sub-section (1) — 

(a) shall be in such form as may be 
prescribed, 

(b) shall be valid until the death of 
the holder, or the cancellation thereof, 
wliichever is earlier, and 

-(c) may contain such conditions, 
limitations and restrictions, as the Ad- 
ministrator may think fit to impose 
and different conditions, limitations 
and restrictions may be imposed for 
difierent classes of certified goldsmiths. 

(3) Every certificate granted to a 
person under Part XIIA of the Defence 
of India Rules, 1962, or under the Gold 
(Control) Ordinance, • 1968, recognizing 
him as a goldsmith, shall, if in force 
immediately before the commencement 

• of this Act, continue to be in force 
imtil the death of the holder, or the 
cancellation, thereof whichever is ear- 
lier. 

!K S K N:)? 

(5) Every application for the grant 
of a certificate referred to in sub-sec- 
tion (1) shall be made in such form, 
in such manner and on payment of 
such fee, not exceeding ten rupees, as 
may be prescribed. 

(8) A certified goldsmith may en- 
gage not more than one hired labourer 
to assist him in lus work as a gold- 
smith but such hired labourer shall 
not make, manufacture, prepare, repair 
or process any article or ornament.” 
Chapter X deals with cancellation and 
suspension of licences and certificates. 
Chapter XII contains, provisions relat- 
ing to entry, search, seizure and arrest. 

-The other material chapters are Chap- 
ter XIII dealing with confiscation and 
penalties. Chapter XIV providing for 
adjudication, appeal and revision and 
Chapter XV relating to -offences and 
their trial. Chapter X'VT contains cer- 
tain miscellaneous provisions. Section 
100 of this chapter enacts: 

"Every licensed dealer or refiner or 
certified goldsmith shall, before ac- 
cepting, buying' or otherwise receMng 
any gold from any person, take all rea- 
sonable steps to satisfy himself as to 
the identity of such person and if, after 
an inquiry made by an officer autho- 
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rised in this behalf by the Administra-. 
tor, it is found that such person is not. 
either readily traceable or is a fictitious 
person, it shall be presumed, unless 
such dealer or refiner or certified gold- 
smith, as the case rnay be, establishes 
that he had taken all reasonable steps 
to satisfy .himself as to the identity of 
such person, that such gold was bought, 
acquired, accepted or received by such 
licensed dealer or refiner or certified 
goldsmith, as the case may be, in con- 
travention of the provisions of this 
Act.” 

5. The first question to be consider- 
ed is whether the impugned Act is 
within the legislative competence of 
Parliament under Entry 52 of List I, 
and Entry 33 of List III of the Seventh 
Schedule. It was argued on behalf of 
the petitioners that the legislation fell 
witliin the exclusive competence of the 
State Legislatures under Entry 27 of 
List n. It was said that the goldsmiths*^ 
work was a handicraft requiring appli- 
cation of skill and the art of making 
gold ornaments was not an industry 
witliin the meaning of Entry 52 of 
List I, or Entry 33 of List III of the 
Seventh Schedule. The opposite view- 
point was presented by Mr. Setalvad 
who argued that the legislative entries 
must be construed in a large and libe- 
ral sense and that the goldsmith’s 
craft was an industry witliin the mean- 
ing of Entry 24 of List II, Entry 33 of 
List III and Entry 52 of List I ,and 
Parliament is competent to legislate in 
regard to the manufacture of gold 
ornaments. The relevant entries in the 
Lists of the Seventh Schedule of the 
Constitution are List I, Entry 52 — In- 
dustries, the control of which by the 
Union is declared by Parliament by 
law to be expedient in the pubhc in- 
terest: List II, Entry 24: Industries 
subject to the provisions of Entries 7 
and 52 of List 1; List II, Entry 27: pro- 
duction, supply and distribution of 
goods subject to the provisions of Entry 
33 of List III. List III, Entrj'- 33 reads 
as follows; 

"Trade and' commerce in, and the- 
production, supply and distribution 
of, — '' 

(a) the products of any industi-y 
where the control of such industry by 
the . Union is declared by Parliament 
by law to be expedient in the public 
interest, and imported goods of the 
same kind as such products; 

(b) foodstuffs, including edible oil- 
see(^ and oils, 


(c) cattle fodder, including oilcakes, 

and other concentrates; • , . 

(d) raw cotton^ whether ginned or 
unginned, and cotton seed; and, 

(e) raw. jiite.” 

6. .Before construing these entries if 
is useful to notice some of, the well 
settled rules of interpretation laid, 
down by the Federal Court and by this 
Court in. the matter of construing the 
entries. The power to le^slate is 
given to the appropriate legislatures 
by Article 246 of the Constitution. The 
entries in the three .Lists are only 
legislative heads or fields of legisla- 
tion; they demarcate the area over 
which the appropriate legislatures can 
operate. It is well established that the 
widest amplitude should be given , to 
•the language of the entries. But some 
of the entries in the different lists or 
in the same list may overlap or may 
appear to be in direct conflict -with 
each other. It is then the duty of this 
Court to reconcile the entries and 
bring about a harmonious construction. 

In in re The Central Provinces and 
Berar Sales of Motor Spirit and Lubri- 
cants Taxation' Act, 1938, 1939 FCR 18= 
(AIR 1939 FC 1), Sir Maurice Gwyer, 
proceeded to state: 

"Only in the Indian Constitution Act 
can the particular problem arise 
which is now under consideration: and 
an endeavour must be made. to solve it, 
as the Judicial Committee have said by 
having recourse to the context and 
scheme of the Act, and a reconciliation 
attempted between two , apparently 
conflicting jurisdictions by reading the 
two entries together and by interpret- 
ing, and, where necessary, modifying, 
the language of the one by that of the . 
other. If indeed such a reconciliation 
should prove impossible, then, and 
only then, will. the non obstante clause • 
operate and the federal power prevail; 
for the clause ought to be regarded as 
a last resource, a witness to -the imper- 
fections of human expression and the 
fallibility of legal draftsmanship.” 

(P. 44) 

The Federal Court in that case held 
that the entry "taxes on, the sale of ' 
goods” was not covered by the entry 
"duties of excise” and in coming to that 
conclusion the learned Chief Justice 
observed:, 

"Here are two separate enactments, 
each in one aspect conferring the power 
to impose a tax upon goods; . and it 
would accord with sound principles of 
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construction to take the more general 
power, that which extends to the whole ■ 
of India, as subject ;to ,an , exception 
created by the particular ;power, that 
which extends to the Province only. It 
is not perhaps strictly accurate to speak 
of the, provincial power as being except-.- 
ed out of the federal power, for the . 
two are independent of one another 
and exist side by side. But the under- 
lying principle in the two cases must 
be the same, that a general power 
ought hot to be so construed as to make 
a nullitjr of ^ particular power con- 
ferred by the. same . Act and operating 
in the same field, when by reading the 
former in a more restricted sense 
effect can be given to the latter in its 
ordinary and natural meaning." (pp. 49- 
50) 

The rule of construction adopted by 
that decision for the purpose of h^- 
monizing the two apparently conflict- 
ing entries in the two Lists would 
equally apply to an apparent conflict 
between two entries in the same List. 
Patanjali Sastri J. (as he then was) held 
in State ‘ of Bombay v. Narothamdas 
Jethabhai, 1951 SCR 51 = (AIR 1951 SC 
69) that the words "administration of 
justice” and "constitution and organiza- 
tion of all courts” in Entry I of List 
II of the Seventh Schedule to the Gov- 
ernment of India Act, 1935 must be 
understood in a restricted sense exclud- 
ing from their scope "jurisdiction and 
powers of courts” specifically dealt 
with in' item 2 of List II. In the words ■ 
of the learned Judge, if such a con- 
struction was given "the -wider constru- 
ction of entry 1 -would deprive entry 
2 of all its content and reduce it to use- 
less lumber." 

7. The question to be considered is 
what is 'the meaning of the word "in- 
dustry” in Entry 52 of List I, Entry 24 
of List 'II and Entiw 33 of List III.. 
Whatever may be its connotation it 
must bear the same meaning in all 
these entries which are so interconnect- 
ed that conflicting or different mean- 
ings given to them would snap the con- 
nection. In the Shorter Oxford English 
Dictionary the word "industry" is de- 
fined as "a particular branch of pro- 
ductive labour; a trade or manufac- 
ture.” According to Webster’s Tiiird 
New International Dictionary (1961 
edn.) the word "industry" means "(a) 
systematic labour- especially for the 
creation-of value; (b) a department or 
branch of a craft, art, business or 
manufacture, a division of productive 
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and profit, making labour especiedly 
one that employs a large personnel and 
capital especially in manufacturing; 
(c) a group of productive or profit 
making .enterprises or organisations 
that have a similar technological struc- 
ture of production and that -produce or 
supply technically substitutable goods, 
ser-vices pr sources of income”. It was 
said that if the word "industries” is 
construed in this -wide sense, Entry 27 
of List II -will lose all meaning and 
content. It is not possible to accept 
this contention for. Entry 27 is a gene- 
ral Entry and it is .a well-recognised 
canon, of construction that a general 
power should not be so interpreted as 
to nullify a particular power conferred 
by the same instrument. In Tika Ramji 
V. State of Uttar Pradesh, .1956 SCR' 
393 = (AIR 1956 SC 676) the expres- 
sion "industry” was defined to mean 
the process of manufacture or produc- 
tion and did not include raw materials 
used in the industry or the distribution' 
-of the products of -the industry. It was 
contended that the word "industry” 
was a word of wide import and should 
be' construed -as including not only the 
process of manufacture or production 
but also actmties antecedent thereto 
such as acquisition of raw materials 
and subsequent thereto such as disposal 
of the finished products of that indus- 
try. But this contention was not ac- 
cepted. It was contended by Mr. Daph- 
tary that if the process of production 
was to constitute "industry” a process 
of machinery or mechanical contriv- 
ance was essential. But we see no rea- 
son why ^uch a limitation should be 
imposed on the meaning of the word 
"industry” in the legislative hsts. 
Similarly it was argued by Mr. Palkhi- 
vala that the manufacture of gold 
ornaments was not an industry because 
it required application of indi-vidual 
art and craftsmanship and aesthetic 
skill. But mere use of sldll or art is 
not a decisive factor and will not take 
the manufacture of gold ornaments out 
of the ambit of the relevant legislative 
entries. It is well settled that the 
entries in the three lists are only legis- 
lative heads or fields of legislation 
and they demarcate the area over 
which the appropriate legislature can 
operate. Tlie legislative entries must 
be given a large and liberal interpreta- 
tion, the reason being that the alloca- 
tion of subjects to the lists is not by 
way of scientific or logical definition 
but is a mere enumeration of broad' 
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and comprehensive categories. It is not 
however, necessary for the. purpose of * 
this case, to attempt to define the ex- 
pression "industry” precisely or to 
state exhaustively all its different -as- 
pects. But we are satisfied in the pre- 
sent case that the manufacture of gold 
ornaments by goldsmiths in India is a 
"process of systematic production” for 
trade or manufacture and so falls 
within the connotation of the v/ord 
"industry” in the appropriate legisla- 
tive entries. It follows, therefore, 
that in enacting the impugned Act 
Parhament was validly exercising its 
legislative power in respect of matters 
covered by Entry 52 of List I and 
Entry 33 of List m. 

8. It was contended by Mr. Ashoke 
Sen that the manufactirre of gold 
ornaments cannot be said to constitute 
an industry unless there was co-opera- 
tion of labour* and capital and there 
was relationship of employer and em- 
ployee. It was said that ornament 
making activity was largely carried on 
by self-employed goldsmiths in- 
dividually and there was no participa- 
tion by labour and capital in the said 
activity. Reference was made to the 
decision of this Court in Banerji v. 
Muldieriee, 1953 SCR 302 = (AIR 
1953 SC 58) in wliich it was pointed 
out that the word "industry’^ in Sec- 
tion 2 (i) of the Industrie Disputes 
Act, 1947 should be construed as an 
activity systematically or habitually 
undertaken for production and dis- 
tribution of goods or for rendering 
material services to the community at 
large and that such an activity gene- 
rally involved co-operation of the em- 
ployer and the employees and its ob- 
ject was satisfaction of human needs. 
The same view was taken in the 
National Union of Commercial Em- 
ployees V. M. R. Meher, 1962 Supp (3) 
SCR. 157 = (AIR 1962 SC 1080) in 
which it was pointed out that the dis- 
tinguishirig feature of an industry was 
that for production of goods or for the 
rendering of service, co-operation be- 
tween capital and labour or between the 
employer and his employee must be 
^direct. But these decisions are of no 
avail to tlie petitioners because they 
were concerned with tlie interpretation 
of the word "industry” in S. 2(i) of the 
Industrial Disputes Act, 1947 which 
reads as follows: ^ 

"industry means any business, trade, 
undertaking, manufacture or calling of 
, employers and includes any calling. 


service, employment, hmdicraft or in- 
dustrial , occupation or avocation of > 
workmen;”. . ■ . , 

In interpreting the word "industry” in 
that section the Court thought it neces- 
sary to limit .the scope of tlie section : 
having regard to the aim, object and 
scope of the whole Act. The liistory . 
of the legislation made it manifest that 
the Industrial Disputes Act was intro- , , 
duced as an important step in achiev- 
ing social justice. The Act seelcs to 
ameliorate the service conditions of the 
workers, to provide a machinery for 
resolving their conflicts and to en- 
courage their co-operative effort in the 
service of the community. It was in . 
this context that the expression "in- 
dustry” was interpreted in Banerjee’s 
case, 1953 SCR 302 =? (AIR 1953 SC 
58) (supra) and Meher’s case, 1962 
Supp (3) SCR 157 = (AIR 1962 SC - 
1080) (supra). It was an interpreta- 
tion adopted by this Court secimdum 
subjectae materies. But what we are 
concerned in the present case is the , 
interpretation of the word ''industry” in - 
the legislative lists which constitute 
part of the Seventh Schedule of the 
Constitution. It is manifest that the 
decisions referred to above have no 
bearing on the question debated in the 
present case. 

9. It was argued by Mr. Pallchivala 
that even on the assumption that rhak- 
ing of gold articles and ornaments was 
an industry within the meaning of the 
legislative entries tlie control of the 
said industry was not declared by Par- 
liament to be expedient' in the public 
interest and, therefore. Parliament was 
not competent to legislate upon the 
subject matter of the impugned Act. 

To appreciate this argument it is neces- 
saiy to notice briefly the provisions of 
the Industries (Developriient and Regu- 
lation) Act, 1951 (Act 65 of 195i) wMch 
was enacted by Parliament to provide 
for the development and regulation of. 
certain industries. Under S. 2 of this 
Act it is declared that it is expedient 
in the public interest that the Union 
should take under its control the indus- 
tries specified in the first schedule. 
Section 3(1) of the 1951 Act defines a 
"scheduled industry” to mean "any, of 
the industries • specified in the first 
schedule”. The relevant portion of the 
first schedule is reproduced below: 

"1. METALLURGICAL INDUSTRIES: 

A Ferrous . 

£1) Iron and steel (metal) 
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(2) Ferro-alloys. 

(3) Iron and steel castings and forg- 
ings. ■ ^ ■ 

(4) Iron and steel structurals. 

(5) Iron and steel pipes. 

(6) Special steels. 

(7) Other products of iron and steel. 

B. ‘Non-ferrous ' . - ^ 

(1) Precious metals, including gold 
and silver, and their alloys. 

{lA) Other non-ferrous metals and 
their alloys. 

(2) Semi-manufactures and manu- 
factures.” 

10.' The question presented for de- 
• termination is whether the manufac- 
ture of gold ornaments falls within 
item 2 "semi-manufactures or manu- 
factures” imder the sub-heading B 
"non-ferrous” of the heading "met^u- 
rgicar industries.” It was argued that 
item 2 of sub-heading B cannot be 
read in isolation but it must be con- 
strued in the context of the heading 
"metallurgical industries” which was 
the controlling factor in the interpreta- 
tion of the item 2 under the sub-head- 
ing. To put it differently the argu- 
ment was that the heading "metallur- 
gical industries” was the key to the 
interpretation of the item "semi-manu- 
» factures or manufactiures”. It was 
said that the expression "metallurgi- 
cal industries” has a definite technical 
meaning narhely an industry engaged 
in the actual extraction of metal from 
, ores and the processing, manufactur- 
ing and converting the base metal into 
various forms shapes and classes so as 
to make them available in a utilisable 
form for the purpose of various other 
industries viz; machine building in- 
dustries, electrical industries, ship 
building industries, railways etc. In 
support of this proposition reference 
was made to the affidavits of Dr. G. S. 
Tendolkar, Head of the Department of 
Metallurgy, Indian Institute of Techno- 
logy Powai and of Dr. V. A Altekar, 
Head of the Chemical Technology Dept. 
University of Bombay and' also, to cer- 
tain standard text books- on metal- 
lurgy. On behalf of the respondents 
reference was made to the affidavit of 
Mr. Dayal, Industrial Adviser to the 
Government of India wherein he 
states that in the process • of manu- 
facture of gold ornaments the gold- 
smith has to "melt gold (pure, virgin 
metal, old ornaments or scrap); make 
alloy of the required-specifications; 
.cast it -into desired shapes; convert the 


alloy into semis like rods, strips, wires, 
etc., and fabricate it into the required 
design, finished articles including 
ornaments." These inyolve metal- 
lurgical operations like melting, refin- 
ing making of alloys, casting, anneal- 
mg, rolling, forging, pressing, punch- 
ing, soldering, pressing, die cutting, 

' etc. and a goldsmith therefore is em- 
ployed in the metallurgical industry. 
It is not necessary for us to express 
^y concluded opinion in this case on 
the question whether the manufacture 
of gold ornaments involves any metal- 
lurgical process. Even on the assump-i 
tion that the petitioners are right in 
saying that the manufacture of gold 
om^ents is not a metallurgical indus- 
try in the technical sense we consider 
that the heading "metallurgical indus- 
t^” in the schedule does not control 
the scope and meaning of the Entry 
1-B(2) ("semi-manufactures or manu- 
factures”), The headings of the sche- 
dide do not follow any logical or 
scientific pattern but are put in merely 
as devices for convenient grouping of 
the industries.. For example, there is 
no warrant for excluding electricity 
meters used in homes from item 15(1) 
or for excluding weighing machines 
used at airports or railway stations or 
ports from Item 15(3). There are other 
examples which show that the heading 
does not control the meaning of tlie 
industry. Thus "lubricating oOs and 
the like” in the item at 2(2) are clearly 
not^ "fuels” which is -the heading under ' 
wMch they are foxmd. Again, fire 
fighting equipment and appliances such 
^ fire extinguishers used in homes or 
in offices or in cinema halls or as acces- 
sories to motor cars would clearly be 
included in the industry item 8-B (14). 
Similarly matches (item 36(3) ) is not 
controlled by the heading "timber pro- ■ 
ducts” nor is there any warrant for 
holding that arms and ammuni-tion, 
item 37, is controlled by the heading 
"defence industries”. As we have al- 
ready said that there is no sciehtific 
or logical scherhe in the classification 
pf first schedule of Act 65 of 1951 but 
it is a mere enumeration and grouping 
of various items. We are unable to ac- 
cept the argument of petitioners that 
the heading metallurgical industries 
should be construed as having a con- 
trolling effect on the meaning of item 
B(2) "semi-manufactures or manufac- 
tures”, 

11. We proceed to consider the 
next question arising in this case as 
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to .whether the manufacture of orna- 
ments falls within item 1-B(2) . "semi- 
manufactures and manufactures”, of 
the first schedule. It was said that the 
expression "semi-manufactures or 
manufactures” in regard to gold means 
the precious metal in various stage of 
preparation before its production in b 
pure state. It was argued that "semi- 
manufactures” would mean gold in the 
form of ingots, wire, strips, sheets and 
"manufactures” would mean gold 
bricks or standard gold bars, gold cast- 
ings and so on. We are unable to ac- 
cede to this argument. If the meaning 
contended for by the petitioners is cor- 
rect item l-B(l) and (2) of the first 
schedule would convey the same mean- 
ing. In other words entry No. 1-B(2) 
would be superfluous and we cannot at- 
tribute tautology to Parliament which 
cannot be supposed to have used words 
without meaning. We are, on the con- 
trary of opinion that the expression 
"semi-manufactures or manufactures” 
should be construed in the light- of the 
Brussels Tariff Nomenclatme. Section 
Xrv deals with "precious metals and 
articles -thereof”. Sub-Chapter II of 
Chapter 71 in tliis section specifically 
deals with precious metal in un- 
wrought and unworked form and semi- 
manufactures thereof and sub-Chapter 
III deals with manufactures of precious 
metals. Headings 71.07 and 71.08 in 
tliis Sub-Chapter set out unwrought or 
semi-manufactured gold while head- 
ings 71.12 to. 71.14 in Sub-Chapter HI 
set out finished articles of jewellery, 
goldsmiths’ wares and other articles of 
precious metals. The explanatory 
notes to Brussels Tariff Nomenclature 
shows (Vol. n. p. 633) that "precious 
metals in unwrought or semi-manu- 
factured form but which have not 
reached the stage of articles” are 
included under Headings 71.05 to 71.10. 
So far as silver is concerned "un- 
wrought and semi-manufactures” are 
set out at page 641 and they include 
forms like bars, rods, sections, wire, 
plates, sheets and strip.s, tubes, pipes, 
hollow bars, foils, powder ' etc. The 
enumeration of finished articles of 
gold, that is to say, manufactures of 
gold is given at page 640. The enume- 
ration includes articles and ornaments, 
for example. Jewellery and parts 
thereof, , small-, objects of personal ad- 
ornment such -as rings, bracelets, neck- 
laces and articles of personal use such 
as cigarette cases, snuff boxes, powder 
boxes, lipstick holders etc. (pp. 641-646 


of Expiratory notes), In our opinion , 
the expression, "semi-manufactures or- 
manufactures” . of the first schedule 
should be construed in the- context and 
background of the classification in the 
Brussels Tariff Nomenclature. It fol- 
lows that manufacture of . rid orna- 
ments falls within the expression "semi- 
manufactures or manufactures” in item 
1-B (2) of the first schedule and Parlia- 
ment is, therefore, competent to legis- 
late in regard to the subject matter of 
the impugned Act. , .. 

12. It was also , contended that the 
provisions of Act 65 of' 1951 clearly in- 
dicate that what Parliament intended 
to control imder Entry .52 of Union 
List was not the manufacture of gold 
ornaments but industrial undertal^gs 
as contemplated by S. 2Cd) of that Act. 
It was contended by ."Mr. Daphtary that 
the expression “scheduled industry” in 
S. 2(a) of the Act was synonymous 
with an industrial undertaking under 
S. 2(d) and a declaration imder S. 2 of 
the Act would therefore apply to in- , 
dustries carried on in the factories, as 
defined in the Act. It was argued tliat 
the Act was intended to apply to indus- 
trial undertaldngs carried on in facto- 
ries ,and not to individual craftsman- 
ship of goldsmiths. S. 2(d) of the Act, • 
defines an industrial undertaking ’ to 
mean: "any undertaldng pertaining to 
a scheduled industry carried on in one 
or more factories by any person or au- 
thority ihcluding G6vernment’^ Sec-, 
tion 2(i) defines a "scheduled industry” 
as meaning ■ any' of the industries de-. 
fined in the first schedule. Chapter 
III of the Act provides measures for 
the regulation of scheduled industries. 
Chapter IH-A relates to direct manage- 
ment and control of industrial under- 
taldngs- in certain cases. In our opin-f 
ion Act 65 of 1951 performs two dis- 
tinct and independent functions, name- 
ly, (1) a declaration under S. 2 that 
it is expedient in the public interest 
that the Union should take under its 
control the industries specified in the 
first schedule and (2) the setting of a 
machinery for imposing controls on in- 
dustrial undertakings. There is a dis- 
tinction made between "scheduled in- 
dustries” and "industrial undertaldngs” 
throughout the Act 5nd separate pro- 
vision has been made for registration 
of industrial undertaldngs, for hcons- 
ing of new industrial undertaldngs and 
for the direct management of industrial 
undertaldngs by the Central Govern- 
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ment in certain cases. Provisions have 
also been made for regulation of sche- 
duled industries, procedure for grant 
of licences, power to. cause investiga- 
tion to be made etc. We are, there- 
fore, unable to accept the contention 
of Mr. Daphtary that the expressions 
“industrial undertaking” and "schedul- 
ed industry” are used synonynnously in' 
the Act or the expression "scheduled 
Industry” in S. 2 of the Act should be 
construed as ' a "scheduled industry” 
carried on in the manner of an "indus- 
tricil undertaking”. 

13. Having dealt with and negativ- 
ed the attack upon the validity of the 
entire Act we shall now proceed to 
deal with, certain sections of the Act, 
the validity of which .was. also question- 
ed. It was argued that the restrictions 
imposed by Ss. 4(4), 4(5), 5(1), 5(2), 
27(2) (d), 27(6), 16(7), 32 read with 46, 
88 and 100 were unreasonable and not 
in public interest and so are violative 
of Art. 19(1) (f) and (g) of the Constitu- 
■tion. It. was also said that the sections 
were, also, violative of Art. 14 of the 
Constitution because of the conferment 
of unchanelled, uncontrolled and arbi- 
trary power in the Administrator; and 
other authorities constituted .under -the 
impugned Act. 

14. Before examining this • argu- 
ment it is necessary to set out the cir- 
cumstances and the social and econo- 
mic background in wliich the impugn- 
ed legislation was passed. It is stated, 
in the counter-affidavit that the im- 
pugned Act was passed in order to 
bring about reduction in the quantity 
of smuggled gold by rendering smuggl- 
ing more dangerous arid the disposal 
of smuggled gold in the domestic mar- 
ket more difficult. Even though im- 
port of gold had been banned con- 
siderable quantities of contraband gold 
find their way into' this country through 
illegal channels. The Customs Depart- 
ment is in itself not in a position to 
effectively combat smuggling over the 
long borders and the coast lines and, 
therefore, the anti-smuggling measures 
have to be supplemented by a detailed 
system of control over internal transac- 
tions so as to make the circulation of 
smuggled gold more difficult, _ if not 
impossible. The loss of foreign ex- 
change caused by smuggling of gold 
was estimated at nearly Rs. 100 crores 
per year in the post-devaluation period; 
and Government felt that it was very 
necessary to reduce the internal de- 


mand for gold and erect barriers to the 
circulation of smuggled gold within 
the country. The submission of Mr. 
Setalvad was that the reasonableness 
of the impugned provisions of the Act 
had to be judged in the light of the 
widespread smuggling of gold which, 
if not checked, was calculated to 
destroy the national economy and 
hamper the . coimtry’s economic sta- 
bility .and progress. Reference was 
made in this connection to ' the 
report of the ' Taxation Enquiry 
Commission which pointed out that 
tlie factual position in regard to the 
existence of widespread smuggling: 

"Smuggling now cor^titutes not only 
a loophole for escaping duties but also 
a threat to the effectiye fulfilment of 
the objectives of foreign, trade. controL 
The existence of foreign pockets in 
the country accentuates the danger. 
The extent of the leakage of revenue 
tliat takes place through this process 
cannot be estimated even roughly,' but, 
we understand, it is not unlikely that 
it is substantial. Apart from its dele- 
terious effect on legitimate trade, it 
also entails the outlay of an apprecia- 
ble amount of public funds on patrol 
vessels along the sea coasts and per- 
manent works along the land border, 
and watch and ward staff on a gene- 
rous scale. It is, therefore, necessary, 
in our opinion, that stringent measures 
both legal and administrative should 
be adopted with a view to minimising 
the scope of this evil.” (p. 320) 

15. It is in this context that the 
test for ascertaining the reasonable- 
ness of the restriction of the rights in 
Art. 19- is of great importance. There 
are several decisions of this Court in 
which the relevant criteria have been 
laid do-wn. It is, however, sufficient 
to refer to a passage in the judgment 
of Patanjali Sastri C. J. in State of 
Madras v. V. G. Row, 1952 SCR 597 at 
p. 607 = (AIR 1952 SC 196 at p. 200): 

"It is important in this context to 
bear in mind that the test of reason- 
ableness, wherever prescribed, should 
be applied to each individual statute 
impugned, and ho abstract standard, 
or general pattern of reasonableness 
can be laid dovm as applicable to all 
cases. The nature of the right alleged 
to have been infringed, the underlying 
purpose of the restrictions imposed, 
the extent and urgency of the evil 
sought to be remedied thereby, the 
disproportion of the imposition, the 
prevailing conditions at the time. 
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should all enter into the judicial ver- 
dict.” ; , 

18. It is necessa^ to emphasise 
that the principle which underlies the 
structure of the rights guaranteed 
under Art. 19 of the Constitution is 
the principle of balancing of the need 
for individual liberty with the need 
for social control in order that the free- 
doms guaranteed to the individual sub- 
serve the larger, public interests. It 
would follow that the reasonableness of 
the restrictions imposed under the 
impugned Act woxdd have to be judged 
by the magnitude of the evil which it is 
the piurpose of the restraints to curb 
or eliminate. 

17. Section 4 (4) of the Act em- 
powers the Administrator to authorise, 
such person as he thinks fit to also 
exercise all or any powers exercised 
by liim under the Act (with certain 
exceptions) and different persons may 
be authorised to exercise different 
powers. Section 4 (5) states that "any 
person authorised by the Administra- 
tor to exercise any powers may exerr 
cise those powers in the same manner 
and with the same effect as if they 
had been conferred on that person 
directly by this Act and not by way 
of authorisation.” After having heard 
the argument of Mr. 'Daphtary we are 
not satisfied that the delegation of 
power conferred by Ss. 4 (4) and 4 (5) 
goes beyond the permissible constitu- 
tional limits. Delegation by the Admin- 
istrator is necessary for the volume 
of work entrusted to him is great and 
he cannot be expected to do the btdk 
of it himself. Absence of such power 
might seriously impair administrative 
efficiency. Section 4 (4) contemplates 
that the Administrator may authorise 
such person as he thinl^s fit to also 
exercise all or any of the powers exer- 
cisable by liim under the Act, other 
than the, powers specified in that sec- 
tion. It must be assumed that the 
Administrator will delegate his autho- 
rity only to competent and responsible 
persons in pursuance of the power 
. conferred upon him by' S. 4 (4) of the 
Act. It was then said that the provi- 
sions of S. 5 (1) conferred wide and 
uncontrolled power without any .guide- 
lines and was capable of being' used 
with arbitrary discrimination. But 
S. 5 (1) requires that the Administra- 
tor should have regard to the policy 
of the Act in malting his orders. His 
orders should be made within the 
framework of the Act and should not 


be inconsistent with the provisions of \ 
the Act. As regards S. 5 (2) (a) the 
argument w^' tliat . unguided- power 
was conferred, upon the Administrator 
or his delegate to regulate or fix the 
price at which any gold whether it be 
primary gold, article or .ornament 
should be sold. As. the power to fix 
fhe price rnay also - be exercised not 
only in respect of primary gold but 
also in respect of articles and orna- 
ments the business of the petitioners 
and similarly other persons will be 
adversely affected. But the section 
provides the safeguard that the regu- 
lation of the price should be made by. 
the Administrator after consultation, 
with the Reserve Bank of India. It 
was argued that the phrase "so far as 
it appears to him to be necessary or 
expedient for carrying out the provi- 
sions of this Act” was a subjective 
formula and action of the Administra- 
tor in malting -the orders imder S. 5 
(2) (a) niay be arbitrary and unreason- 
able. But in our opinion the formula 
is not subjective and does not. consti- 
tute the Administrator the sole judge 
as to what is in fact necessary or ex- 
pedient for the purposes of the Act 
On the contrary we hold that in the 
context of the scheme and object of 
the legislation as a whole the expres- 
sion cannot be construed in a subjec- 
tive sense and the opinion of the Admi- 
nistrator as to the necessity or expe- 
diency of malting the order must be 
reached objectively after having 
regard to . the relevant considerations 
and must be reasonably tenable in a 
court of law. It must be assumed 
that the Administrator will generally 
address himself to the circumstances 
of the situation before him and not 
try to promote purposes alien to the 
object, of the Act. As regards S. 5 (2) 
(b) the contention of the petitioners 
was that substantive provisions have 
been made in the Act for the .grant of 
licence for manufacture, acquisition, 
possession and disposal and consump- 
tion. of gold. Reference was made in 
this connection to S. 8 .(6) of the Act 
which confers power on the Adminis- 
trator to authorise any person- or class 
of persons to buy or otherwise acquire, 
accept dr otherwise I'eceive or sell, 
dehver, transfer or otherwise dispose 
of any primary gold or article.. Sec- 
tion 11 (1) contains a prohibition -in 
regard to making, manufacturing etc., 
preparing or processing of any. pri-. 
mary gold or ornament or article un- 
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less there is ' authorisation ;.by the 
Administrator. , Section 29 empowers 
the Administrator to authorise, a dealer 
in any exceptional case, to rtiake, 
manufacture or prepare a “primary 
gold or article.” Section 34 (2) prohi- 
bits sale, delivery, transfer or disposal 
(1) of primary gold . to any person 
other 'than a licensed dealer or refiner 
or certified goldsmith and (2) of 
any article to any person other 
than - a licensed dealer or 1 refiner. 
But , Section 34 (3) provides , that 

notwithstanding anything contained in 
sub-s. (2). a licensed dealer. may sell or 
deliver primary gold or, article to any 
person in pursuance of an authorisa- 
tion made by the Administrator or on 
production by that person of a permit 
granted by the Administrator in this 
behalf. Again, section 114 (1) confers 
powers on the Central Government to 
make rules by notification for carry- 
ing out the purposes of the Act. Sec- 
tion 114 (2) (d) states; 

"(2) In particular, and without pre- 
judice to the foregoing power, such 
rules may provide for all or any of 

the following matters, namely: — 

** ** » • 

(d) conditions, limitations and res- 
trictions subject to which — 

(i) a dealer may sell, deliver, trans- 
fer or otherwise dispose of any gold 
on the hypothecation, pledge, mort- 
gage or charge of which he had advan- 
ced any loan; 

(ii) a refiner may refine gold; 

(iii) a licensed refiner may buy, 
acquire, accept or receive, gold, or 
melt, -assay, 'refine, extract or alloy 
gold or subject it to any other pro- 
cess, or sell, deliver, transfer or other- 
wise dispose of any gold; 

(iv) a licensed dealer may buy, 
acquire, accept or receive or sell, deli- 
ver, transfer or dispose of gold.” 

It is manifest upon a review of all 
these provisions that the power con- 
ferred uponrihe Administrator under 
S. 5 (2) (b).is legislative in character 
and extremely wide. A parallel power 
of subordinate legislation is conferred 
to the Central Government under Sec- 
tion 114 (1) and (2) of the Act. But 
S. 114 (3) however makes it incumbent 
upon the Central Government to place 
the rules before each House of Parlia- 
ment while it is in session for a total 
period , of thirty days . which may be 
comprised in one session or in two 
successive sessions. It is clear that the 
substantive provisions of the Act name- 


ly Sections 8, 11, 21, 31. (3), 34 (3) 
confer powers on. the^ Adrninistrator 
similar to those contemplated by Sec- 
tion 5 (2) (b) of the Act In 

these, circumstances we . are of opinion 
that the power of regulation granted 
to the Administrator under S. 5 (2). (b) 
of the Act suffers from excessive dele- 
gation of legislative power and must 
be held to be constitutionally invalid. 

18. We now come to S. 27 of the 
Act which relates to licensing of dea- 
lers. _ It was stated on behalf of the 
petitioners that the conditions imposed 
by sub-s. (6) of S. 27 for the grant or 
renewal of licences are imcertain, 
vague and unintelligible and consequ- 
ently wide and unfettered power was 
conferred upon the statutory authori- 
ties in the matter of grant or renewal 
of licence. In our opinion this con- 
tention is well founded and must be 
accepted as correct. Section 27 (6) (a) 
states that in the matter of issue or 
renewal of licences the Administrator 
shall have regard to "the, number of 
dealers existing in the region in which 
the applicant intends to carry on busi- 
ness as a dealer”. But the word 
"region” is nowhere defined in the 
Act. Similarly ' S. 27 (6) (b) requires 
the Administrator to have regard to 
"the anticipated demand, as estimated 
by him, for ornaments in that region”. 
The expression "anticipated demand” 
is a vague expression which is not 
capable of objective assessment and is 
bound to lead to a great deal of un- 
certainty. Similarly the expressions 
"suitability of the applicant” in S. 27 
(6)(e) and "public interest” in S. 27(6) 
(g) do not provide any objective stan- 
dard or norm or guidance. For these 
reasons it must be held that clauses (a), 
(b), (e) and (g) of S. 27 (6) impose un- 
reasonable restrictions on the funda- 
mental right of the petitioner to carry 
on business and are constitutionally 
invalid. It was also contended that 
there was ho reason why the condi- 
tions for renewal of licence should be 
as rigorous the conditions for initial 
grant of licence. The requirement of 
strict conditions for the renewal of 
licence renders the entire future of 
the business of the dealer uncertain 
and subjects it to the caprice and arbi- 
trmy will of the administrative autho- 
rities. There is justification for this 
argument and the requirement of S. 26 
of the Act imposing the same condi- 
tions for the renewal of the licence as 
for the initial grant appears to be un- 
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reasonable. In our opinion clauses (a), 

(b), <e) and (g) are inextricably botind 
, up with the other clauses of S. 27 (6) 
and form part of single scheme. The 
result is that clauses- (a), (b), (c), (e) 
and (g) are not severable and the entire 
Section 27 (6) of the Act must be 
held invalid. Section 27 (2) (d) of the 
Act states that a valid licence issued 
by the Administrator "may contain 
snch conditions, limitations and restric- 
tions as the Administrator may think 
fit to impose and different conditions, 
limitations and restrictions may be 
imposed for different classes of 
dealers.” On the face of it, this sub- 
section confers such wide and vague 
power upon the Administrator that 
it is difficult to limit its scope. In our 
opinion Section 27 (2) (d) of the Act 
must be struck down as an un- 
reasonable restriction on the fimda- 
mental right of the petitioners to carry 
on business. It appears, however, to us 
that if Section 27 (2) (d) and Section 
27 (6) of the Act are invalid 

the licensing scheme contemplated 
by the rest Section 27 of the Act 
cannot be worked in practice. It is, 
therefore, necessary for Parliament to 
enact fresh legislation imposing ap- 
propriate conditions and restrictions 
for the grant and renewal of licences 
to dealers. In the alternative the Cen- 
tral Government may make appropri- 
ate rules for the same pnrpose in exer- 
cise of its rule-making power under 
S. 114 of the Act. 

19. We now proceed to deal with 
. Ss. 32 and 46 of the Act which are 
also challenged. Section 32 states: 

"Save as otherwise provided in this 
Act, no licensed dealer shall either 
own or have at any time in his pos- 
session, custody or control primary 
gold in any form except in the form 
of standard gold bars: 

Provided that such dealer may, un- 
less the Central ' Government (having 
regard to the needs of the trade, vol- 
ume of business and public interest) 
otherwise directs, own or keep in his 
possession, custody or control not more 
than — 

(a) four hundred grammes, if he 
does not employ any artisan, 

(b) five hundred grammes, if he em- 
ploys not more than ten artisans, 

(c) one thousand grammes, if he em- 
"ploys. more than ten but not - more 
than twenty artisans, - 

(d) two thousand grammes, if he 
employs more than twenty artisans, 


of primary gold in any form other , , 
than in the form of standard gold 
bark” 

Section 46 enacts: , - 

"The total quantity of primary gold 
in the possession, custody or control, 
whether individually or collectively, 
of the artisans employed by a licensed 
dealer shall not, at any .time, exceed 
the limits specified in section 32.” . , ; 

20. Section 32 of the Act authorises 
a licensed dealer to keep any quantity 
of. standard gold bars and provides a 
limit upon his holding of primary gold 
depending on ‘the number of artisans 
he employs. The definition of tlie . 
term "standard gold bar” imder S. 2 
(u) does not contemplate the standard 
gold bar being cut into pieces. A stan- 
dard gold bar . being of a prescribed 
weight and purity carmot in many 
cases be handed over to a certified 
goldsmith without cutting the same. If , 
a dealer, therefore, has to give a cut 
piece of standard gold bar to a certain 
goldsmith the remaining portion of the 
standard gold bar will be treated as 
primary gold in his hands. Hence the 
limits prescribed under Ss. 32 and'46 
of the Act are rendered meaningless 
in view of the statutory definition of the 
term "standard gold bar” as it stands- 
at present. We are of opinion that 
Ss. 32 and 46 constitute an imreason- 
able restriction on the right of the 
petitioners to carry on trade or busi- 
ness and must be held to be invalid. 

21. Section 88 of the Act has also 
been challenged. Section 88 reads 
thus: 

"(1) A dealer or refiner -who knows - 
or has. reason to believe that any pro- 
vision of . this Act or any rule or order 
made thereunder has been, or is being, 
contravened, by any , person employed 
by him in the course of such employ- 
ment, shall be deemed to have abetted 
an offence against this Act. 

(2) Whoever abets, or is deemed 
under sub-section (1) to have abetted, 
an offence against this Act; shall be 
punished wnth imprisonment for . a 
term which may extend to three years 
and shall also be liable to fine.” 

This section extends the scope 'of the 
vicarious liabihty of the dealer and 
makes him responsible for the contra- 
vention of any provision of the Act 
or rule or order by any person em- 
ployed by him in the course of such 
employment. The rational basis in law 
for the imposition of vicarious liabi- 
lity is that the person made respori- 
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sible may prevent commission of the 
crime, and may help to bring the actual 
offender to book. In one sense . the 
dealer is punished for the sins com- 
mitted: by his employee. It may -per- 
haps be said if the dealer had been 
more alert to see that the law was 
observed the sin might not have been- 
committed. But the section goes fur- 
ther and makes the dealer liable for 
any past contravention perpetrated by 
the employee. It is evident that the 
dealer cannot reasonably be made lia- 
ble for any past misconduct of his 
employee though the dealer can be 
made liable for any act done by his 
employee in the course of the employ- 
ment and whom he can reasonably be 
expected to influence or control. The 
maxim qui facit per alium facit per 
se (he who acts through another acts 
through himself) is not generally ap- 
plicable in criminal law. But in S. 88 
it has been extended beyond reason- 
able limits. We are, therefore, of opin- 
ion that S. 88 imposes an unreason- 
able restriction on the fimdamental 
right of the petitioners and is uncon- 
stitutional. 

22. We shall now proceed to deal 
with S. 100 of the Act which also has 
been challenged. This section imposes 
a statutory obligation upon a dealer to 
take all reasonable steps to satisfy 
himself as to the identity of persons 
from whom any gold is bought. The 
section does not specify the nature of 
steps which a dealer should talm for 
satisfying himself as to the identity of 
the person from whom any gold is 
bought. The statutory obligation 
impdsed by the section is uncertain and 
incapable of proper compliance. It 
must be held that the section imposes 
an impossible burden upon the dealers 
and constitutes an ■ imreasonable 
restriction. 

23. We proceed to consider next 
the question arising in tliis case whe- 
ther the provisions with regard to 
licensing of dealers and ' certification 
of goldsmiths are discriminatory and 
violate the guarantee of equal protec- 
tion under Art. 14 of the Constitution. 
Reference was mhde to Ss. 27 and 39 
of the impugned Act and it was argu- 
ed that the provisions with regard to 
licensing of dealers were more harsh 
than in the case of registered gold- 
smiths. But in our opinion licensed 
dealers and certified, goldsmiths form 
separate, classes and the classification 
rdade by the impugned Act is a rea-^ 


sonable classification, A licensed dealer 
^ essentially ■ a trader who does the 
business of buying and selling orna- 
ments while a certified goldsmith is 
a craftsman who does the actual 
manufacture of ornaments and does 
not trade in ornaments. A licensed 
dealer can make or manufacture oma- 
nients from his own gold but a certifi- 
ed goldsmith can -make or manufac- 
ture new ornaments for his customers 
only from their gold. A Hcensed 
dealer can sell ornaments to the public 
and can keep ready stock of such orna- 
ments for the purpose of sale while a 
certified goldsmith , is not permitted to 
do the business of seUing ornaments. A ■ 
hcensed dealdr may have in his pos- 
session primary gold in the form of 
standard gold bars without any limit 
and melted gold in the form other 
than the standard bars in quantities 
ranging from 400 to 2,000 grammes. 
A certified goldsmith cannot have in 
his possession more than 300 grammes 
of primary gold. A licensed dealer 
cm employ as many persons as he 
hkes as Iiis artisans but a certified 
goldsmith cannot employ more than 
one hired labourer to assist him in his 
work as goldsmith and even this liired 
labourer cannot make, manufacture, 
prepare or process , any ornament, 
v^en a law is challenged as violative 
of Art. 14 of the Constitution it is 
necessary in the first place to ascer- 
tain the policy underlying the statute 
md the object intended to be achieved 
by it. Having ascertained the policy 
and object of the Act the Court has to 
spply a dual test in examining its 
validity (1) whether the classification 
is rational and based upon an intelli- 
gible differentia which distinguishes 
persons or things that are grouped to- 
gether from others that are left out of 
the group and (2) whether the basis 
of differentiation has any rational 
nexus or relation wnth its avowed 
policy and object. In the present case 
both the tests are satisfied and we 
hold that Ss. 27 and 39 of the impugn- 
ed Act do not wolate the guarantee 
under Art. 14 of the Constitution. 

24.^ The only other point that 
remains to be decided is whether as a 
result of some of the sections of the 
impugned Act being struck down, what 
is left of the impugned Act should 
survive or whether the whole of the 
impugned Act should be declared in- 
valid. We are of opinion that the pro- 
visions which are declared invalid 
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that by the aforesaid rejections the 
plaintiffs had suffered , an injury for 
which defendants Nos. 1 to 6 were 
jointly and severally liable and the, 
plaintiffs were entitled to recover 

■ damages from the defendants. 

. 3. The plaint was filed oh January 
21, 1955. Before any written state- 
ment was submitted, on February 13, 
1955, the sixth defendant S. Rabadi, 
entered into a compromise with the 
plaintiffs. The terms of the compro- 
mise were; 

*'1. 1, Shavak Dorabjee Rabadi, de- 
iendant No. 6 have considered the sub- 

■ ject matter of the suit and am_ sincerely 
sorry and apologise to the plaintiffs un- 
conditionally for whatever I have done. 
I realise that I was in error and was 
misguided. 

2. The plaintiffs above named ac- 
cept the apology tendered by Shri 
Shavak Dorabjee Rabadi defendant 
No. 6 and the suit against him may be 
disposed of treating the aforesaid apo- 
logy and its acceptance by. the plain- 
tiffs as a settlement of the dispute be- 
tween the plaintiffs and the defendant 
No. 6. 

3. The plaintiffs do not claim any 
costs against the defendant No. 6 and 
defendant No. 6 will bear his own 
costs. 

It is' therefore prayed that the claim 
against defendant No. 6 may be dis- 
posed of in terms of the above settle- 
ment.” ' e 

A decree was passed in terms of this 
compromise against defendant No. 6. 

4. On May 14, 1955, the other de- 
fendants filed a written statement and 
inter alia alleged: 

“That the release of defendant No. 6 
Sri S. -Rabadi, an alleged joint' tort- 
feasor and the compromise entered in- 
to behind the back of the answering 
defendants with him in full settlement 
of their suit for damages, appears to 
be collusive ■ and dishonest and the 
release -by the plaintiffs of defendant 
No. 6 from his joint habilily as a tort 
feasor has in law extinguished the 
plaintiffs’ rights to sue the other re- 
maining defendants and claim damage 
from them.” . ' 

. It was further alleged that “the. four 
plaintiffs could not -be legally -allowed 
to totalise the sum of their individual 
damage, alleged to have been suffered,- 
and thereby procure the. trial of the 
suit in the court of higher jurisdiction,” 
and that the suit had been purposely 
overvalued. 


, 5. In a statement dated March ; 17, 
1956, -the plaintiffs clarified that the 
“damages are being claimed by. tlie. 
-plaintiffs iri respect of aU the facts 
mentioned iii the plaint and particular- 
ly as a result 'of the facts that; have . 
been mentioned in paragraphs 17 and 
19 of the plaint”, and further “that on 
account of all the facts complained bf 
each plaintiff is entitled to claim 
Rs. 10,100 as damages but the plaintiffe. 
have claimed only Rs. 10,100 and have , 
given up rest of the claim.” 

6. Two of the issues framed by. the 

Civil Judge, may be set out: ' ■ ’ 

“Issue No. 5. Wliat is effect, of the 
compromise between plaintiffs;, and de- 
fendant No. 6, as against fights of the 
other defendants? Is the suit not, main- 
tainable against other defendants? 
Issue No. 11. Is the court-fee paid by 
the plaintiffs insufficient? 

By. order dated Septeniber 18, 1956, 
the Civil Judge held that tlie court- 
fee paid by the plaintiffs ■ was in- 
sufficient and that there was a defici- 
ency of Rs. 905/12/- in the court-fee 
which the plaintiffs had to malte 
good. The plaintiffs were given 15 
days’ time to make good the deficiency. 
Instead of paying the money the 
plaintiffs applied imder O. .VI R. 17, 
Civil 'P. C., for amendment of the 
plaint. The plaintiffs stated in tliis 
application that they would in consi- 
deration of the order of the Court 
spht the amount of Rs. 10100/- into 
two portions claiming Rs. 5050/- each 
in respect of the two separate inci- 
dents dated July 3, 1955, and May 5, 
1955, re.spectively. The defendants 
filed an application contending that as 
the plaintife had failed to make good 
the deficiency in the court-fee within 
the time given, the plaint should be 
rejected in view of the provisions of 
the O. Vn R. IL C. P. C. and S. 6 
U. P. Court-Fees Act. By order dated 
November 28, 1956, the Civil Judge al- 
lowed the plaintiffs’ application for 
amendment on payment of Rs. 30 as 
costs, and also rejected the defendants’ 
application. Against this order the de- 
fendants filed a revision. 

7. Dhavan, J., first dealt with the 
point whether the plaintiff could re- 
nounce a part of the claim instead of 
making good the deficiency in court-fee. 
He came to the cohclusion that the suit 
contained four causes of action, and 
that the plaintiffs had to pay court-fee 
on four separate • causes of action of 
the value of Rs. 2525 each. As the 
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learned coimsel for the plaintiffs had 
given .an undertaking to make good 
any deficiency in court-fee,. Dhavan, J., 
directed the plaintiffs to pay court-fee 
on the four separate causes of action 
valued at Rs. 2525 each. He .also 
directed an amendment to be made in 
the plaint. 

8. The,, learned Judge felt that it 
would be in the interest of .iustice that 
the question covered by issue No. 5 
being, one of law should be decided' 
by him in the revision. It appears 
that the counsel for both parties con- 
ceded that the Court had power' to de- 
cide the issue as the entire record was 
there, although the learned counsel for 
the plaintiffs felt , that the' decision 
should be left to the Trial Court. 

9. The learned counsel for the ap- 
pellants .contends before us that the 
High Court had ho jurisdiction to de- 
cide issue No. 5 in a revision. He says 
that the subject-matter of the revision" 
was the order of the Civil Judge dated 
November 28, 1956, and the High Court 
could not decide any other point and 
convert itself into an original court. 
The learned counsel for the respondents 
tried to justify the decision regarding 
jurisdiction of the High Court under 
S. 24, C. P. C. This section, inter alia, 
provides that the High Court may 
withdraw any suit, ' .appeal or other 
proceeding pending in any court subor- 
dinate to it and try arid dispose of the 
same. We are unable . to appreciate 
how the order of the learned Judge 
can be justified under S. 24. He has 
not purported to withdraw any suit 
and try the same. What he has done 
is to try an issue arising in a suit in 
a revision arising out of an interlocu- 
tory order. It seems to us that the 
High Court, even if the parties con- 
ceded, had no power to decide the 
issue. But if we set aside the order of 
the High Court and remit the case to 
the Civil Judge to try it according to 
law, the Civil Judge would feel handi- 
capped in deciding the case properly 
because he will feel bound to follow 
the opinion given by the learned Judge 
on issue No. 5. Under the circumstan- 
ces we heard arguments on the issue. 

10. Dhavan J.; following the English 
Common Law, held that decree against 
Rabadi was complete accord and satis- 
faction and the cause of action against 
all the defendants being one and indi- 
visible, the decree operated as a bar 
agains't further proceedings against 
the remaining, joint wrong-doers. 


, 11. Winfield on Tort . (8th edcu), 
p. 661 states the English Law thus; 

"The liability of joint tort-feasors is 
joint and several, each may be sued 
alone or jointly vnth some or all the 
others in one action: each is liable for 
the whole _ damage, and judgment ob-. 
tained against all of them jointly may 
be executed in full against any one oiG 
them. At common law, final judg- 
ment obtained against one joint tort- 
feasor released all the others, even 
though it was .wholly unsatisfied. This 
was established in Brinsm'ead v. Harri- 
son, 1872 LR 7 CP 547 and the reason 
put by Blackburn J., was. Interest rei- 
publicae ut sit finis litium. Kelly C. B. 
urged that if the rule were otherwise, 
then in a second action the second jury 
might assess an amount different from 
that in the first action and the plain- 
tiff would not know for which sum he 
should levy execution. The rule was 
abolished by the Law Reform (Married 
Women and Tort-feasors) Act, 1935. 


It has long been settled that the re- 
lease of one joint tort-feasor releases 
all the others, because the cause of 
action is one and indivisible. This rule 
has not been affected by the Act of 
1935. It applies to a release under 
seal and to a release by way of accord 
and satisfaction, and probably to 
nothing else. A mere covenant or 
agreement not to sue, as distinguished 
from an actual release, does not des- 
troy the cause of action, but merely 
prevents it from being enforced against 
the particular tort-feasor with whom 
it is made.” 

That was not the law in England in 
the beginning. The history of the law 
on this point is set out in William’s 
'Joint Torts and -Contributory Negli- 
gence’ (p. 35 footnote) as follows: 

"In Y. B. (1305) 33-35 E. 1, R. S. 7, 
it was apparently held that in trespass 
against four, a verdict against two did 
not of itself prevent continuance 
against the other two. The verdict 
may not, however, have been embodi- 
ed in a judgment. The former rule 
appears more clearly from Y. B. (1342) 
IG E. 3, 1 R. S. 171, where judgment 
against one did not bar the action 
against the others. That the parties 
were joint tort-feasors appears plainly 
from the note from the record, ibid, 175 
n. 7. See also Y. BB. (1370) P. 44 E. 3, 
7b, pi. 4; (1412/13) H- 14 H. 4. 22b, 
pL 27; in the latter it is said that in 
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trespass against two, if one be con- 
demned and the plaintiff has execution 
against lihn with satisfaction, he shall 
be barred against the others — thus im- 
plying' that tlie mere judgment would 
not laar. Cp. Hickman v. Machin 
(1605) 1 Ro. Ab. 896 (F) 4. 7, fpm 
wMch case, however (sub. nom. Hick- 
man v. Pa^s.) a different inference is 
drawn in Broome v. Wooton (1605) Yelv. 
67 = 80 E. R. 47. The first discussion 
of the question in the- Year Books is in 
Y. B. (1441) M. 20 H. 6, 11a, pi. 24, 
where X had first sued A, B, and C in 
trespass and obtained judgment against 
A, who alone, appeared to the writ; 
later X, not having levied execution 
under this judgment, sued B. Paston 
and Fulthorpe expressed opinions that 
he was not barred -by the first judg- 
ment, but Newton C. J. thought that 
he was. In Y. B. (1495) M. 11 H. 7, 
5b, pi. 23 (Bro. Trespass 428) it was 
said that one can release one joint tort- 
feasor after judgment against another 
without affecting that other, such a re- 
lease would have been unnecessary if 
the judgment had discharged all other 
joint tort-feasors. Cp. Y. BB (1474) T. 
14 E. 4. 6a, pi. 2; (1475) T. 15 E. 4. 26b, 
pi. 3. The rule was not settled in 
1584, for it was then made a question 
whether even satisfaction following on 
judgment would discharge the others 
(above 19 n. 2); and see Cocke v. Jen- 
nor (n. d.) Hob. 66, 80 E. R. 214, where 
it was said that if joint tort-feasors be 
sued in several actions, satisfaction by 
one w-ould discharge the others; it was 
not said that judgment against one 
would discharge.” 

The Common law rule was first estab- 
lished by the case of Broome (Brown) 
V. Wooton, (1605) 80 ER 47 and the 
• only reason given - was that transit in 
rem judicatam. 

12, In Goldrei Foucard and Sons v. 
Sinclair and Russian Chamber of Com- 
merce in London, (1918) 1 KB 180, at 
p. 192 Sargant, J. regarded the rule in 
Brinsmead v. Harrison, 1872-LR 7 CP 
547 highly technical. 

13. The rule was changed in England 

by legislation, \dde The - Ea'vv Reform 
(Married Women and Tort-feasors) Act, 
Pt. II (25 and 26 Geo. 5, c. 30). Sec- 
tion 6(l)(a) and (b) of. that Act, read as 
follows: - 

’'YTiere damage is suffered by any 
person as a result of a tort, (wmelher 
a crime or not) — 

(a) judgment jecovered against any 
tort-feasor liable in respect of that 


damage shall , not be a bar. to an action •, 
against '^any other person. who would, ; 
.if sued, have been liable, as- a .'joint, v 
tort-feasor in' ; respect ■' of the same. ;, 
damage; . . , 

(b) if more than . one action is 
brought in respect of that damage by . ; 
or on behalf of tile person. by whom,, 
it was suffered, or for the benefit '.of ' ' 
the estate, or of the wife, husband, ' 
parent or child of that person, against 
tort-feasors liable in I’espect of the da- . 
mage (whether as joint tort-feasors or . . 
otherwise) the sums recoverable under 
the judgment given in those actions by 
way of damages shaR not in the ag- 
gregate exceed the amoimt of the da-, 
mages awarded by the judgment first : 
given; and in any of those actions, 
other than that iii which judgment is 
first given, the plaintiff shall not be 
entitled to costs unless the court is of 
opinion that there was reasonable 
ground for bringing the action.” \ 

The provision has been adopted in , 
other parts of the Commonwealth. ’ 

14. Recently in Egger v. 'Yiscoimt 
Chelmsford, (1965) 1 QB 248 at p. 264. 
Lord Denning IVf. R., observed: 

"I cannot help thinking that the root 
of all the trouble is the tacit assump- 
tion that if one of the persons concern- 
ed in a joint publication is a tort-feasor, 
then all- are joint tort-feasors. They 
must therefore stand or fall together. 

So much so that the defence of one is 
the defence of all; and the malice of 
one is the malice of all.. I think tliis 
assumption rests on a fallacy. In 
point of law, no tort-feasors can truly 
be described solely as joint tort-feasors. 
(They are always several tort-feasors as 
well. In any joint tort, the party in- 
jured has his choice of whom to sue; He 
can sue all of them together or any 
one or more of them separately. This 
has been the law for centuries. It is 
well stated in Serjeant Williams’ cele- 
brated notes to Saunders’ Report 
(1845 ed.) of Cabell v. 'Voughan (1669) 

1 Saund. 291 (f-g). "If several persons 
jointly commit a tort, the plaintiff has 
his election to sue all or any number 
of the parties; because a tort is in its 
nature the separate act of each indivi- 
dual”. Therein lies the gi.st of the • 
matter. Even in a joint tori, the tort 
is the separate act of each individual. 
Each is severally ansv/erable for it: 
and, being sevei'ally answerable, each 
is .severally, entitled to his o\vn defence. 

If he is ‘himself innocent, of malice, he . 
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Is entitled to the benefit of it. He is 
not to be dragged down with the 
guilty. No one is by our English law 
to be pronounced a wrongdoer, or be 
made liable to be made to pay dama- 
ges for a wrong, unless he himself has 
done wrong; or his agent or servant 
has done wrong and he is vicariously 
responsible for it. Save in the case 
where the principle respondeat supe- 
'^rior applies, the law does not topute 
wrong doing to a man who is in fact 
iimocent.” 

15. Gatley on 'Label and Slander’ 
JSbrth Edition), in a footriote at p. 367, 
remarks regarding the approach of 
liOrd Denning in, (1965) 1 QB 248. 

"His approach is also not easy to re- 
con^e with the law on the release of 
goint tort-feasors”. 

iLa the United States of America in 
an early decision, Lovejoy v. Murray, 
(1865-67) 18 L Ed 129 the United 
States Supreme Court refused to fol- 
low the English Common Law. Miller, 
-J. speaking on behalf of the Court, 
observed, after referring to (1605) 80 
ER 47 and other cases; 

"The rule in that case has been de- 
fended on two grotmds, and on one or 
both of these it must be sustained, if 
at all. The first of these is, that the 
•uncertain claim for damages before 
judgment has, by the principle of tran- 
sit in rem judicatum, become merged 
into a judgment which is of a higher 
nature. This principle, however, can 
only be applicable to parties to the 
judgment; for as to the other parties 
who may be liable, it is not true that 
plaintiff has acquired a security of ’any 
higher nature, than he had before. Nor 
has, he. .as to them, been in anywise 
benefited or advanced towards procur- 
ing satisfaction for. Ms damages, by 
such judgment. 

TMs is now generally admitted to 
be the true rule on tMs subject, in cases 
of persons jointly and severally liable 
on contracts; and no reason is perceiv- 
ed why joint trespassers should be 
- placed in a better condition. As re- 
marked by Lord Kilenborough, in 
Drake v. Mitchell, (1803) 3 East, 251 at 
p. 285, "A judgment recovered in any 
form of action, is still but a sectuity 
for the 'Original cause of action, until 
it be made productive in satisfaction 
to the party; and, therefore, till then, 
it cannot operate to change any other 
collateral concurrent remedy wMclr 
the party may have.” ^ 

1970 S. C./93 IX G— 8 


The second ground on wHch the rule 
!s defended is, that by the judgment 
against, one joint trespasser, the title 
of the property concerned is vested in 
the defendant in that action, and 
therefore no suit can afterwards be 
maintained by the former owner for 
the value of that ‘property, or for any 
injury done to it. 

This pmiciple can have no applica- 
tion to trespassers against the person, 
nor to injuries to property, real or 
personal, imaccompanied by conver- 
sion or . change of possession. Nor is 
the principle admitted in regard to 
conversions of personal property. Prior 
to Bro-wn v. Wootton; ’ (1605) Cro. Jac. 
73, the English doctrine -seems to have 
been the other way, as' sho'wn by Kent, 
in his Commentaries, 2 Kent. Com. 388, 
referring .to Shepherd’s Touchstone, 
Title, Gift; and to Jenkins, p. 109, case 
88 . 

We have already stated the only 
■two principles upon wMch it rests. We 
apprehend that no soimd jurist would 
attempt, at this day, to define it solely 
on the ground of transit in rem judi- 
catum. For while this principle, as 
that otlier rule, that no man shall be 
twice vexed for the same cause of ac- 
tion, may well be applied in the case 
of a second suit against the same tres- 
passer, we do not perceive its force 
when applied to a suit brought for the 
first time against another trespasser in 
the same matter. 


But in all such cases, what has the 
defendant in such second suit done to 
discharge himself from the obligation 
wMch the law imposes upon him, to 
make compensation? His liability must 
remain, in morals and on principle, 
imtil he does tMs. The judgment 
against his co-trespasser does not affect 
hhn so as to release him on any equit- 
able consideration.. It may be said that 
neither does the satisfaction by his co- 
trespasser, or a release to Ms co-tres- 
passer do this; and that is true. But 
when the plaintiff has accepted satis- 
faction in full for the injury done 
him, from whatever source it may 
come, he is so far affected in equity 
and good conscience, that the law -will 
not permit him to recover again for the 
same damages. But it is not easy to 
see how he is so affected, until he has 
received full satisfaction, or that 
wMch the law must consider as such. 
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We are, therefore, 61 opinion that 
nothing short pf satisfaction, or its 
equivalent, can make good a plea of for- 
mer judgment in trespass, offered as a 
bar in an action against another joint 
trespasser, who was not party to the 
first judgment" . . 

hi India the English Law has been 
generally followed. The learned coun- 
sel for the appellant relies on Ram 
Kumar Singh v. Ali Husain, (1909) ILR 
31 All 173 at p. 175. The facts in that 
case in brief were as follows. The 
plaintiff sued several defendants joint- 
ly to recover damages (Rs. 325) in res- 
pect of an alleged assault committed 
on him by the defendants but entered 
into a compromise with one defendant 
and accepted Rs. 25 representng his 
proportionate share of damages. The 
High Court held: 

"The fact that one of several tort- 
feasors in the progress of a suit ad- 
mits his liability as well as that of the 
other defendants arid agrees to pay a 
sum of -money in satisfaction of his lia- 
bility dues not exonerate the other de- 
fendants, who may be found respon- 
sible for the acts c.omplained of from 
liability. In tlie case of (1872) LR 7 
CP 547 one of the tort-feasors was sued 
for damages for trover of a piano and 
damages were recovered as against 
him. In that case it was held that a 
suit against the other tort-feasor could 
not be sustained for the same cause 
of action, notwithstanding the fact that 
the judgment already recovered re- 
mained unsatisfied. That is a very dif- 
ferent case from the case before us. In 
the case before us all the tort-feasors 
were sued in one and the same sviit 
and judgment was not recovered only 
against the party who had admitted Ms 
liability in the, progress of the suit and 
had agreed to pay a sum of money in 
satisfaction of Ms liability.” 

TMs case was followed in Har Krishna 
Lai V. Haji Quarban Ali, ILR 17 Luck 
284 = (AIR 1942 Oudh, 73). But in 
these cases the decree was not passed 
first against the tort-feasor admitting 
liability. . - 

16.- The learned counsel for the res- 
pondent relies on Maklianlal Lolaram 
V. Panchamal . Sheoprasad, AIR 1934 
■ Nag 226 at p. 227. :It was held, in that 
case that "an accord and satisfaction 
in favour of one joint tort-feasor ope- 
rates in favour of them all.” Vivian 
Bose, A J. C., observed: 


"An accord and satisfaction in fav- 
our of one joint tort-feasor operates in 
favour of them all; 9 QB 819, 11 A and 
E 453 and 6 Bing (N. C.) 52, Odgers on 
Libel and Slander, Edn. 6, p. ;521, 
Ratanial on Torts, Edn, 10, p. 71. The 
basis of these* decisions is that where 
the injury is one and indivisible it can 
give rise to but one cause of action. 
Consequently if satisfaction is accept- 
ed as full and complete and .against 
one person it operates with respect to 
the entire cause of action.” ' 

In SMva Sagar Lai v. Mata Din, AIR 
1949 All 105 the facts as stated in the 
headnote, in brief, were: 

"Plaintiff filed a suit to recover 
damages for malicious . prosecution 
against five, defendants of whom de- 
fendant 1 was a minor. It was aUeg- 
ed that the other defendants had^ in- 
stigated defendant 1 to make a com-, 
plaint against the plaintiff. Subse- 
quently, the plaintiff filed an applica- 
tion that there had been a settlement 
between him and defendant 1 and he 
had consequently released Mm. The 
application was allowed and defendant 
1 was discharged.” • 

Following Duck v. Maveu, (1892) 2 QB 
511 it was held tliat the discharge of 
defendant 1 amounted merely to a co- 
venant not to sue him and not- to a re- 
lease of all the joint tort-feasors. The 
English Coxirts adopted tMs line of 
reasoning in order to soften the rigour 
of the common law, but in the present 
case it cannot be said that tlie com- 
promise amounted to a covenant not to 
sue, as a decree was passed. 

17. It seems to us, however, that the 
rule of common law prior to Brown v. 
Wooton and the rule adopted • by the 
Umted States Supreme Court is 
more in consonance with equity, justice 
and good conscience. In other words, 
the plaintiff must have received full 
satisfaction or wMch the law must con- 
sider as such from a tort-feasor before 
the other joint tort-feasors can rely on 
accord and satisfaction. This rule 
would recognise iliat the habihty of 
tort-feasors is joint and several. 

18. . What is full satisfaction will 
depend on the facts and circumstances 
of the case. For example, the accept- 
ance of Rs. 25 in the case of (1909) ILR 
31 All 173 would not be a case of full 
satisfaction. 

19. In tMs case an apology v/as re- 
ceived from the defendant Rabadi and 
accepted and embodied in a decree. 
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. This cannot be treated to be a full 
satisfaction for the tort alleged to have 
bben committed by the appellants-de- 
fendants’ But this must be treated as 
an election on the part of the plaintiff 
to pursue his several remedy, ag^ainst 
the defendant RabadL 

20- The learned counsel for the ap- 
pellants urges that if a decree is pass- 
ed against them for damages, the defen- 
dant .Rabadi, who compromised, would 
be liable to contribute in accordance 
with the rule laid down in Dharni Dher 
V. Chandra Sheldiar, ILR (1951) 1 All 
.759 = (AIR 1951 AH 774) (FB) in 
which it was held that the rule in 
Merryweather v. Nixon, (1799) 8 Ti R. 
186 did not apply in India. It is not 
necessary to decide whether the Full 
Bench decision of the Allahabad High 
Court lays down tire law correctly, be- 
cause even if it is assumed that this is 
the law in India it would not affect 
the rights of tlie plaintiffs, 

21. In the result the appeal is al- 
lowed, the judgment and decree of the 
High Court set aside and the case re- 
mitted to the Trial Court. He. shall 
dispose of the suit in accordance with 
tins .judgment and law. No order as 
Jo costs. 

; Appeal allowed. 


AIR 1970 SUPRERIE COURT 1475 
(V 57 C 310) 

(From: Gujarat)* 

J. C. SHAH, K. S.. HEGPE AND 
A. N. GROVER, JJ. 

Yasudev Dhanjibhai Modi, Appellant 
V. Bajabhai Abdul Rehman and others. 
Respondents. 

Civil Appeal No. 406 of 1967, D/- 18- 
3-1970. 

(A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
(Control) Act (57 of 1947), S. 6 — Suit 
for possession of land used for agri- 
cultural purposes. — Court exercising 
p.ower under Act has no jurisdiction to 
entertain suit — r Cruc^I date for deter- 
mining whether land is used for agri- 
cultural purposes is date on which 
right conferred by Act is sought to be 
exercised. AIR 1966 SC 806, Relied on. 
. (Para 4) 

(SpL Civil Appin. No. 371 of 1965, 

D/- 10-9-1966 — Guj.) . 
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(B) Civil P. C. (1908), S. 38 — < 
Court executing decree — Decree hVnd- 
mg — Cannot go behind decree even if 
it is:erroneous in law or on facts. 

(Para 6) 

. (C). Civil P. a {1908), S. 47 — 

Question relating to execution — ^ Oh- 
jection to validity of decree — If and 
when can he entertained — Decree of 
Small Cause Court ; — Objection to its 
jurisdiction cannot be raised for first 
time in execution if question depends 
on "investigation of facts — Spl. Civil 
Appin: No. 371 of 1965 D/- 10-9-1966 
(Guj.), Reversed. 

WTien the decree is made by a Court 
which, has no inherent jurisdiction to 
make it, objection as to its validity 
may be raised in an execution proceed- 
ing if the objection appears on the 
face of the record. But where tire ob- 
jection., as to jurisdiction, of the Court 
to pass the decree does not appear on 
the face of the record and requires exa- 
mination of the questions raised and 
decided at the trial or which could 
have been but have not been raised, the 
executing Court will have no jurisdic- 
tion to entertain' an objection as to the 
validity of the decree even on the 
groimd of absence of jurisdiction. 

(Para 7) 

Where a "decree for ejectment of a 
lessee is passed by a Court of Small 
Causes \vithout any objection to its 
jurisdiction and the question of juris- 
diction of that Court to' entertain the 
suit depends upon interpretation of the 
terms of agreement of lease and the 
user to which the land was put at the 
date of grant of lease, these questions 
cannot be permitted to be raised in an 
execution proceeding so as to displace 
the jurisdiction of the Court which 
passed it. AIR 1933 PC 61, Dist; SpL 
Civil Appin. No. 371 of 1965, D/- 10-9- 
1966 (Guj.), Reversed. (Para 8) 

Cases Refs Chronological Paras 
(1966) AIR 1966 SC 806 (V 53) = 

(1962) 3 SCR 98, Mst. Subhadra 
V, Naj'saji Chenaji Marwadi 4 

(1933) AIR 1933 PC 61 (V 20) = 

60 Ind App 71, Jnanendra 
Mohan Bhaduri v. Rabindra 
Nath Chakravarti 7 

1. N. Shroff Advocate, for Appel- 
lant; M/s. R. GopaUodshnan and J. M, 
Thacker, Advocates, for Respondent 
No. 1. 

. The following Judgment of the Comrt ■ 
was delivered by 

SHAH, . J. ? Vasudev Dhanjibhai Modi 
5s the owner of Plot No. 15/3 of Jamal- 
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pur Town Planning Scheme, 'Ahmeda- 
bad. Since 1948 Rajabhai Munshi was 
a tenant of the land at an annual 
rental of ,Rs. 411. Alleging that Mun- 
shi committed default in pasonent.of 
rent, . Modi instituted a suit in the 
Court of Small Causes, Ahmedabad, 
for an order in ejectment and for payr 
ment of rent in arrears. . Munshi de- 
posited in Court an amount which he 
claimed satisfied the liability to pay 
the rent in -arrears. The Court of first 
instance dismissed the suit. In appeal to 
the District Court at Ahmedabad the 
order of the Court of First Instance 
was reversed and a decree in eject- 
ment was passed in favour of Modi. 
Ihe order was confirmed in a- revis- 
sion application filed before the High 
Court of Bombay. A petition for spe- 
cial leave to appeal against that order 
was granted by this Court but was later 
vacated when it was found that Mim- 
shi had made false statements in his 
petition. 

2.' In the meanwhile Modi applied 
for execution of the decree in ejectment 
against MunshL Munshi raised the 
contention that the Court of Small 
Causes had no jurisdiction to enter- 
tain tlie suit and its decree was on 
that accoxmt a nullity. According to 
Munslii the suit premises were not 
governed by the Bombay Rents, Hotel 
and Lodging House Rates (Control) 
Act 57 of 1947, and that in any event 
Parts H and III of that Act did not 
apply to open land and on tliat ac- 
count the decree of the High Court 
confirming the decree of the District 
Court was without < jurisdiction. The 
Court executing the decree rejected 
the contention. An appeal against that 
order to a Bench of the Court of Small 
Causes was also unsuccessfuL ■ . 

3- But . in a petition tmder Art 227 
of the Constitution moved by Munshi 
the ffigh Court of Gujarat (that High 
Comd having, by virtue of tlie provi- 
sions of the Bombay Reorganization 
Act, jL960, acquired jurisdiction to deal 
with and dispose of the case) reversed 
the order of the Court of Small Causes 
and ordered that the petition for execu- 
tion be dismissed. With special leave 
Modi has appealed to this Court, 

4. The, expression "premises’’ in 

S. 5(8) of the Bombay Rents, Hotel and 
Lodging.House Rates (Control) Act 57 
of 1947 does not include premises used 
. for agricultural purposes. By S. 6 of 


that Act the provisions of Part H which 
relate to conditions in which orders in 
ejectment may be made again^ ten- 
ants and other related matters apply to 
premises let for education, , business, 
trade , or storage. It is plain that the 
Court exercising power under the Bom- 
bay Rents, Hotel and Lodging House 
Rates (Control) Act, 1947^ has no 
jurisdiction to entertain a suit for pos- 
session of land used for a^cultural 
piuposes. Again in ascertaining whe- 
ther the land demised is used for agri- 
cultural purposes, the crucial - date is 
the date on which the right conferred 
by the Act is sought to be exercised; 
Mst Subhadra v. Narsaji Chenajj Mar- 
wadi, AIR 1966 SC 806. 

■ 5. In this case the suit for eject- ! 
ment against Munshi was instituted by 
Modi in the Court of Small Causes. No 
objection was raised tliat the Court 
had no jurisdiction to entertain the 
suit. The objection was not raised 
even in appeal, nor before the High 
Court. The Trial Court dismissed the 
suit on merits: the decree was reversed 
by the District Court and that decree 
was confirmed by the High Court The 
objection was raised for the first time 
when the decree was sought to be exr 
ecuted, 

6. A Court executing a decree can- 
not go behind the decree between the 
parties or their representatives; it 
must take the decree according to its 
tenor, and cannot entertain any objec- 
tion that the deoree was incorrect in 
law or on facts. Until it is set aside 
by ah appropriate proceeding in appeal 
or revision, a decree even if it be erro- 
neous is still binding between the par- 
ties. 

7. When a decree which is a nullity, 
for instance, where it is passed with- 
out bringing the legal representatives 
on the record of a person who was dead 
at the date of the decree, or against 
a mling prince witliout a certificate, is 
sought to be executed an objection in 
that, behalf may be raised in a proceed- 
ing for execution. Again, v/hen the 
decree is made by a Court which has 
no inherent jurisdiction to make it, 
objection as to its vahdity may be 
raised in an execution prbceeding if the 
objection appears on the face of the re- 
cord: where tire .objection as to the 
jurisdiction of the Court to pass the 
decree does not appear on the face of 
the record and requires examination of 
the questions raised and decided at the* 
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trial or wMcH tould have been but 
have hot been raised, the executing 
Court, vhll have no jurisdiction to en- 
tertain aii objection as to the validity 
of the. decree even on the ground of ab- 
sence of jurisdiction. In Jnanendra- 
Mohan Bhaduri v. Rabindra Nath Chak- 
ravarti, 60 Ind App 71 = (AIR 1933 
PC 61) the Judicial Committee held 
that where a decree was^ passed upon 
an award - made under the provisions 
of the Indian Arbitration Act, 1899, an 
objection in the course of the execu- 
tion proceeding ’ that the decree was 
made without ‘jurisdiction, since under 
the Indian Arbitration Act, 1899, there 
is no provision for maldhg a decree 
upon an award, was competent That 
was a case in which the decree was on 
the face of the record without jurisdic- 
tion. 

- 8. ■ In the present case the question 
whether the Court of Small Causes 
had jurisdiction to entertain the suit 
against Munshi depended upon the in- 
terpretation of the terms of the agree- 
ment of lease, and the user .to which 
the land was put at the date of the 
grant of the lease. These questions 
cannot be permitted to be raised in an 
executiori proceeding so as to displace 
the jurisdiction of the Court which 
passed the decree. If the decree is on 
the face of the record without jurisdic- 
tion and the question does not relate 
to the territorial jurisdiction or under 
S. 11 of the Suits Valuation Act, .objec- 
tion to the jurisdiction of the Corut 
to make the decree may be raised; 
where it is necessary to investigate 
facts in order to determine whether 
the Court which had passed the de- 
cree had no jurisdiction to entertain 
and try the suit, the objectioh cannot 
be raised in the execution proceeding, 

9. The Bigh Court was of the view 
that where there is lack of inherent 
jurisdiction in the Court which passed 
the decree, the executing Court must 
refuse to execute it on the ground that 
the decree is a nullity. But, in our 
judgment, for the purpose pf determin- 
ing whether the Court which passed 
the decree had jurisdiction to try the 
suit, it is necessary to determine facts 
on the decision of which the question 
depends, and the objection does not 
appear on the face of the record, the 
executing Court cannot enter upon_ an 
enquiry into those facts. In the view 
of the High Court since the land leased 
was at the date of the lease used for 


agricultural purposes and that it so 
appeared on investigation of the terms 
of the lease' and other relevant evi- 
dence, it was open to the Court to 
hold that the decree was without juris- 
diction and on that account a nuUity. 
[The view taken by the High Coinrt, in 
our ^judgmentjV cannot be siistained. 

10. The appeal is allowed and. the 
order passed by the High Court is set 
aside. The order of the Court of 
Small Causes is restored. The res- 
pondent Munshi will pay the costs of 
the appellant throughout 

Appeal allowed. 


AIR 1970 SUPREME COURT 1477 
(V 57 C 311) 

(From: Madhya Pradesh) 

IT. C. SHAH, K. S. HEGDE AND 

/ A. N. GROVER, JJ. 

D. P. Mishra, AppeUant v. Kamal 
Narayan Sharma and another. Respon- 
dents. 

CivU Appeal No. 1738 of 1969, D/- 13- 
3-1970. 

(A) Representation of the People 
Act (1951), S. 116A — Appeal to High 
Court from order of Election Tribunal 
> — ^Period of thirty days’ limitation pre- 
scribed by S. 116A (3) is a special 

period of limitation different from one 
provided under Art. 116, Limitation 
Act within meaning of S. 29(2) of that 
Act attracting provisions of Ss. 4 and 
12 thereof — Period of limitation after 
faking into account time requisite for 
obtaining certified copy of order of 
Tribunal expiring during summer re- 
cess — Appeal filed on first day of re- 
opening of High Court is within time, 
AIR 1964 SC 1099, Eel. on. 

/IPjil'jic /S. ^ *7^ 

IB) Limitation Act (1963) S.' 4 — 
Expiry of period prescribed by special 
law when Court is closed ■ — Appeal 
under S. 116A, Representation of the 
People Act can be filed on reopening 
dpy under S. 4 read with S. 29. 

(Para 4) 

(C) Limitation Act (1963), S. 29(2) 
Special law — Period of limitation 

lor appeal prescribed by S. 116A, Re- 
presentation of the People Act, 1951 is 
one prescribed by specitd law within 
meaning of S. 29(2). (Para 4) 

(D) Limitation Act (1963), S. 12 — 
Exclusion of time in legal proceedings 

DN/DN/B417/70^KSB/M 
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— Time requisite for obtaining copy — 
Can be , excluded in computing limita- 
tion prescribed by S. 116 A, Representa- 
tion of the People Act, 1951; 

(Para 5) 

(E) Representation of the People 
Act (1951), S. 123 — Corrupt practice— < 
Proof by evidence beyond reasonable 
doubt — Benefit of doubt when can 
be given — (Evidence Act (1872), S. 3 
— ■ Proved — Election petition). 

In an election petition a corrupt 
practice may be proved only by evi- 
dence beyond reasonable doubt. But 
in giving benefit of doubt the Court in 
reaching a judicial conclusion may not 
vacilate. When the High Court had 
pointed out that there was strong and 
clear evidence justifying the conclu- 
sion that the respondent had consent- 
ed to those publications, there was no 
scope for the High Court to give him 
"the benefit of doubt.” 

(Para 15) 

(F) Representation of the People Act 
(1951), S. 90 (5) — Amendment of par- 
ticulars of corrupt practice alleged in 
petition — Power of tribunal. 

Under S. 90 (5) the Tribunal has no 
power to allow any amendment of the 
petition so as to supply or introduce 
• particulars of. a corrupt practice not 
alleged in the petition. But the par- 
ticulars of the. corrupt practice alleged 
in the petition may in appropriate 
cases be permitted to be introduced 
by amendment. (Para 17) 

(G) Representation of the People Act 
(1951), S. 116A — Powers of High 
Court — • Application for amendment 
of petition filed before Tribunal during 
trial of election petition — Tribunal 
wrongly rejecting it — High Court can 
allow amendment and evidence to be 
recorded even after a long period. 

(Para 18) 

(H) Rcpresentalion of the People 
Act (1951), S. 77 — Account of election 
expenditure. 

Section 77 enjoins election candidate 
to keep correct account of all expendi- 
ture incurred in connection with his 
election within period specified there- 
in. Congress candidate required by 
rules of Congress Committee to de- 
posit Es. 500/- along with lus applica- 
tion for Congress ticket. Deposit made 
prior to date of notification for elec- 
tion. Amount deposited must be 
deemed to have , been appropriated 
yvhen his candidature was approved 
by Committee after date of notifica- 


tion — • Hence. amoimt must be deem-: 
ed to . have . been, incurred within ^ 
period specified in S. 77 and was lia- 
ble to be included in election expendi- 
ture. . (Para 29) 

(I) Representation of the People Act 
(1951), S. 123 (6) ' — Candidate incurr- 
ing expenditure exceeding amount 
permissible under S. 77 — Candidate 
is guilty of corrupt practice under Sec- 
tion 123 (6) which renders his election 
void under S. 100 (1) (b). (Para . 35) 

(J) Representation of the People Act 
(1951), S. 99 — Proceeding under for 
naming a person as being guilty of 
corrupt practice — Duty of court or 
Tribunal — Person found to be guilty 
must be named — No discretion is left 
in the matter provided the person con- 
cerned is noticed and -heard. 

(Para 37) 

Cases Referred:’ Chronological Paras 
(1964) AIR 1964 SC 1099 (V 51) = 

(1964) 6 SCR 129, Vidyacharan 

Shukla V. ICliubchand Baghel . 6 

The following Judgment of the 
Court was delivered by 

SHAH, J.: — ^ At an election held in 
June 1963 for electing a member from 
the Kasdol Constituency in the State 
of Madhya Pradesh, D. P. Mishra who 
stood as a candidate on "the Congress 
ticket” was declared elected. The rival 
candidate. K'amal Narayah Sharma fil-. 
ed a petition for setting aside the elec- 
tion of Mishra on the grounds that the 
latter was guilty of corrupt practices 
in that he offered to bribe Sharma, by 
offering through his agent ;Dr. Ausaf 
Hussain to pay him a sum of Rupees 
50,000/- as inducement for witlidraw- 
in.g from the Contest and thereby com- 
mitted a. corrupt practice defined in 
S. 123 (1) of the Representation of the 
People Act, 1951; that Mishra publish- 
ed on April 12, 1963, April 26, 1963 
and May 4, 1963 in a Hindi newspaper 
"Mahakoshal” edited, , published iand 
printed by Shyamacharan Shukla (who 
was engaged as an authorised agent by 
Mishra to conduct election campaign 
on liis behalf) statements of facts 
which were false and wliicli they be- 
lieved to be false or did not believe to 
be true, in relation to personal chara- 
cter and conduct of Sharma and in 
relation to liis candidature, such state- 
ments being reasonably calculated to 
prejudice the prospects of Sharma’s 
election and thereby committed cor- 
rupt practice defined in S. 123 (4) of 
the Representation of the People Act, 
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1951; that Mishra. through his agents 
and workers hired or procured on pay- 
ment or otherwise motor-vehicles and 
bullock-carts for conveying electors to 
the polling stations in the constituency 
and thereby committed a corrupt pra- 
ctice defined in section 123 (5) of the 
Representation of the People Act, 1951; 
and that he incurred and authorised, 
in contravention of S. 77 of . the Repre- 
sentation of the People Act, 1951, ex- 
penditure in excess of the amount 
prescribed, and thereby committed a 
corrupt practice as defined in S. 123 
(6) of the Representation of the Peo- 
ple Act, 1951. Mishra denied the al- 
legations in support of the plea of cor- 
rupt practices alleged to be committed 
by him. The Electioh Tribunal subst- 
antially negatived the allegations of 
•corrupt practices and by order dated 
December 28, 1966 dismissed the peti- 
tion. ■ 

2. In appeal under S. 116A of the 

Representation of the People Act, 1951, 
against the order passed by the Tri- 
bun^, the High Court of Madhya Pra- 
desh set aside the order and declared 
that the election of Mishra was void 
under S. 100 (1) (b) of the Represen- 
tation of the People Act, 1951, for, it 
was proved that Mishra had incurred 
or authorised expenditure of- an 
amount of Rs. 7,249-72 which was in 
excess* of the permissible limit, and 
the - expenditure being in contraven- 
tion of S. ,77 of the Act, Mishra was 
guilty of a corrupt practice within the 
meaning of S. 123 (6) of the Act. 

Against the order passed by the High 
Court, this appeal has been preferred 
with special leave. 

3. Counsel for Mishra contended 
that (1) the appeal to the. High Court 
was barred by the law of limitation 
and accordingly the High Court had 
no power to entertain and decide the 
appeal; (2) the High Court - was. not 
justified in allowing the particulars of 
the corrupt practices set up in the peti- 
tion to be modified and , to allow the 
petition to be amended at the stage 
of the hearing of the appeal and in- 
recording evidence in support of the 
fresh corrupt practices so set up; and 
(3) that the evidence does not justify 
the finding that any corrupt practice 
was committed by Mishra as found by 
the High Court. 

. 4. ■ The judgment of the Election 
Tribunal was delivered on December 
28, 1966. A certified copy of the judg- 


nient of the Tribunal was supplied to 
the appellant Sharma on April 27, 
1967, The High Court was closed for, 
the summer recess 'between May *7, 
1967 and June 30, 1967 and the memo- 
randum of appem was lodged in the 
office, of the Registrar of the High 
Court on July 1, 1967. Section 116A 
of the. Representation of the People 
Act, as it then stood, provided, insofar 
as it is relevant: 

"(1) An appeal shall lie from every . 
order made by a Tribunal under sec- 
1;ion 98 or section 99 to the High Court 
of the State in which the Tribimal Is 
situated. 

(2) The High Court shall, subject fo 
the provisions of this Act, have the 
same powers, jurisdiction and autho- 
rity, and follow the same procedure, 
with respect to an appeal under this 
Chapter as if the appeal were an ap- 
peal from an original decree passed by 
a civil court situated within the local 
limits of its civil appellate jurisdiction: 

"Provided that where the High Courti 
consists of more than two judges every 
appeal under this Chapter shall be 
heard by a bench of not less than two 
judges. 

(3) Every appeal under this Chap- 
ter shall be preferred within a period 
of thirty days from the date of the 
order of the Tribunal under S. 98 or 
S. 99; 

Provided that -the High Court may 
entertain an appeal after the expiry 
of tire said period of thirty days if it 
is satisfied that the appellant had 
sufficient cause for not preferring the 
appeal within such period. 

XX XX x” 

The right to appeal against the order 
of a Tribunal is conferred by S. 116 A 
of the Representation of the People 
Act, 1951. The Act provides a special 
period of linritation different from the 
period of limitation prescribed by Art. 
116 of the Limitation Act, 1963, for an 
appeal to the High Court rmder the 
Code 'of Civil Procedure from any 
decree or order. But the expression 
"under the Code of Civil Procedure’^ 
in Art. 116 of the Limitation. Act 
means an appeal governed by the Code 
of Civil Procedure, and by virtue of 
S. 116A (2) the procedure with respect 
to an appeal from an order of the Tri- 
bunal. By virtue of Section 29 (2) of 
the Limitation Act, Ss. 4 and 12 thereof 
apply and if the appeal is filed on the. 
date on which the Court re-opens after 
the recess it will be regarded as within 
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time if; the period of limitation,- after- 
taldng into account -the time requisite 
for obtaining a certified copy, had ex- 
pired during the , course of the recess. 

5. - Section 29 of the Limitation Act, 
1963, by sub-section (2) provides: ‘ 

"]khexe any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation diSerent 
from the period prescribed by the 
Schedule, the provisioiis of Section 3 
shall apply as if such period were the 
period prescribed by the Schedule and 
for the purpose of determining any 
period of limitation prescribed for any 
suit, appeal or* application by any 
special or local law, the provisions 
contained in Sections 4 to 24 (inclusive) 
shall apply only in so far as, and to 
the extent to which, they are not ex- 
pressly excluded by such special or 
local law.” 

Computing the time taken for supply- 
ing the certified copies, the period of 
limitation expired during the summer 
recess, and the merporandum of appeal 
was lodged in Court on July 1, 1967. 
There is no provision in the Represen- 
tation of the People Act, 1951, which 
excludes the application of S. 4 of the 
Limitation Act. 

6. In Vidyacharan ShuMa v. Khub- 
chand Baghel 1964-6 SCR 129 = (AIR 
1964 SC 1099) this Court held that the 
exclusion of time provided by S. 12 of 
the Limitation Act, 1908, is permissi- 
ble in computing the period of limita- 
tion for filing an appeal in the High 
Court tmder the Representation of the 
People Act, 1951. The Court in that 
case was interpreting S. 29 (2) of the 
■Limitation Act, 1908. The Court held 
that in the absence of any express 
provision to the contrary in the special, 
statute, the provisions of the Indian 
Limitation Act, 1908, contained in sec- 
tion 4 and Ss. 9 ’to -18 and 22 shall 
apply to the extent to which they 
were not expressly excluded by any 
special or local law. 

7. The appeal filed by Sharma 
must in law be ' deemed to be filed 
within the . period of limitation pres- 
cribed by S. 116A (3) of tlie Represen- 
tation of the People Act, 1951. 

8., We are also unable to agree with 
the learned counsel for Mishra tliat' 
the High Court erred , in allowing the 
amendment of the petition. In para- 
graph 7 of the petition as originally 
iiled before the Tribunal it was averr- 


•“(a) The respondent (1) ~ (D. P. 
Mishra) -r- incurred, and ' authorised !, 
expenditure in contravention of .S. 77 
of the Representation of the People.. . . 
Act,, 1951, and thereby .committed the ' : 
corrupt , practice- as defined under secf , 
tion 123 (6) of the Representation of, 
the People Act, 1951, 

' (b) (i). The respondent (1) — (D. P. 
Mishra) — in 1^ election expenses has 
giv^ , a retunr , of expenses totalling 
up to about Rs. 6,300/-. He has deli- - 
berately not shown many items of 
expenditure incurred or .authorised by 
him in connection with ' his election , 
which if included would make the, 
total expenditure much beyond the 
permissible limits.” 

In clauses (b) (ii), (b) (iii),. (b) (iv), 

(b) (v), (b) (vi), (b) (vu), (b) (viii), (b) (ix), 

(c) (i), (c) (ii), (c) (iii), (c) (iv) & (c) (v)- 
of paragraph. 7 were set out various 
items of expenditure wliich, it was 
claimed, were incurred or authorised 
by Mishra in connection with his elec- 
tion. 

9. The petition was allowed to be 
amended by order of the High Court 
on May 4, 1968, and certain pEuticulars 
of expenditure incurred by Mishra 
were incorporated in the petition. The 
circumstances in which the High Court 
permitted the amendment , are these: 

On November 30, 1965, one Bhaskar 
Kathote was examined before the Tri- 
bunal as a witness loir Sharma and 
from the statements made by him it 
appeared that Mishra had spent, a large 
amount of money for purcliasihg cloth 
for banners used for thg purpose - of 
elections, and that amount was not dis- 
closed in the statement of expenditure. 

An application to amend the petition 
was made on December 1,. 1965 before 
the Tribunal. The Tribunal rejected 
the application on the ground that it 
'*was very much belated”. 

TO. On December 6, 1965, Sharma 
submitted another application, before 
the Tribimal for, amendment of the 
petition alleging, inter alia, that on 
March 25, 1963, IVIishra had paid into 
the office of the Madhya Pradesh Con- 
gress Committee Rs. 700/- in connec- 
tion with his election, by paying 
Rs. 200/- as application fee and deporit • 
ammmt of Rs. 500/-, and this item of 
expenditure was liable to be included 
in the return of election expenses fil- 
ed by Mishra with the Returning Offi- 
cer under S. 78 of the Representation 
of the People Act,- 1951, and if that 
item be included the total expenditure:. 
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Incurred by IVIishra exceeded the maxi- 
mum amoimt of expenditure permitt- 
ed for an Assembly Constituency in 
Madhya Pradesh under B,. 90 (2) of the 
Conduct of Election Rules,- 1961, result- 
ing in contravention of sub-s. (3) of 
S. 77 of the Representation of the Peo- 
ple Act, 1951, and a corrupt • practice 
falling within the terms of S. 123 (6) 
of the Act. The Tribxmal rejected 
that application. In the view of the 
Tribunal the allegations made in the 
application if introduced would amount 
to adding fresh in^ances of conrupt 
practices falling within S. 123 (6) of 
the Representation of the People Act, 
and that in any event the application 
for amendment was "not only very 
much belated but the circumstances in 
which it was made led to an inference 
tha:t it was also mala fide.” 

11. In appeal before the High Comt 
Sharma by his application dated April 
28, 1968, repeated his request for leave 
to amend the petition in the manner 
set out in his application dated Decem- 
ber 1, 1965 and December 6, 1965. The 
High Court granted the application 
observing that the application for 
’amendment was merely intended to 
amplify the particulars of the corrupt 
practices which had already been 
made in the election petition and that 
Items (d) to (i) were not new items 
of expenditure, but they were sought 
to be added to show that Mishra had 
Incurred and authorised expenditure 
In excess of the permissible limit of 
Rs. 7,000/-. In the view of the High 
Coirrt since the material was already 
on the record it would be unjust to 
Ignore it on the groimd of omission of 
the details in the petition, and that 
delay by itself was no ground for 
refusing leave to supply particulars. 

12. Additional issues were then 
raised, and statements of Ramnarayana 

. Purohit and Mishra were thereafter 
recorded. The High Court held on a 
review of the evidence that an attempt 
w^ made but without the consent of 
Mishra' to bribe, Sharma by offering 
him Rs. 50,000/- in consideration for 
his withdrawal from the contest; that 
It was proved that Shyamacharan 
Shukla, Parmanand Patel, Laxmishan- 
kar Bhatl, . Basant Kumar Tiwari, 
Chakrapani Shukla, "Wasudeo Chan- 
drakar, Bhaskar Singh,. Roliini Kumar 
Bajpai, Jaideo Satapati and N. N. Seel 
were the agents of Mishra; that it was 
•proved that electors were conveyed to 
some of the polling stations in motor- 


vehicles but it was not proved that 
any vehicle was hired or procured for 
this purpose with Mishra’s consent; 
that it was proved that Mahakoshal, 
a Hindi Daily, published from Raipur, 
and Shyamacharan Shulda who was 
the proprietor,, publisher, printer and 
keeper of the Press, were the agents 
of Mishra within . the ' meaning of 
S. 123 of the Act; that it was proved 
that three statements (Annexures I, II 
and HI) were published in the Maha- 
koshal issues of April 12, April 26 and 
May 4, 1963, in relation to the perso- 
nal character and conduct of Sharma, 
that all the three statements were 
false, and that Mishra did not believe 
-any of them to be true and those' state- 
ments were reasonably calculated to 
prejudice the election prospects of 
Sharma, but in. the view of the High 
Court Mishra had inctmred or autho- 
rized expenditure within the meaning 
of S. 77 of the Act which totalled 
Rs. 7,249-72, and since the amount 
exceeded the permissible limit, he was 
guilty of corrupt practice under S. 123 
(6) of the Act. The High Court, how- 
ever, declined to issue a notice to 
Shyamacharan Shukla under S. 99 of 
the Act calling upon him to show 
cause why he should not be named 
for committing corrupt' practices as 
defined in S. 123 (4) of the Act. Against 
the order passed by the High Court 
this appeal has been filed with special 
leave. 

13. The arguments in this appeal 
are primarily restricted to the corrupt 
practice which the High Comrt found 
JVEshra had committed tmder Section 
123(6) of the Representation of the 
People Act by incurring expenditure in 
excess of the permissible limit of 
Rs. 7,000 for the Assembly Constitu- 
ency. 

14. We deem it necessary to observe 
that in the course of their judgment 
the learned Judges of the -High Court 
recorded their conclusion that acts 
which would amount to corrupt pra- 
ctices, if done with the consent of 
Mishra would have disqualified him, 
were in fact committed, but it was not 
proved that those" acts were done 
■with the consent of Mishra. Iri res- 
pect of the corrupt practice imder sec- 
tion 123 (4), the High Court first held 
that Mishra-. had consented to the 
publication of the statements in the 
three annexmes; and ■ then proceeded 
somewhat inconsistently to "give the 
benefit of doubt” to Mishra. In the 
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course of the judgment, the High Corurt 
observed: ' 

''The statements, annexures I, 11 
and HI appeared in the Mahakoshal. 
Shyamacharan Shukla was its editor. 
As will be seen the Mahalcoshal and 
Shysmacharan ShuWa were both agents 
of the respondent within the meaning 
of the election law," 

Thereafter in paragraph 83 of the 
judgment the High Court proceeded to 
observe that direct evidence, of consent 
can rarely be expected and in the 
absence of direct evidence, the ques- 
tion of consent has to be determined 
on circumstantial evidence, each cases 
being deided bn its own" facts. The 
Court then proceeded to set out the 
considerations which would guide the 
Court in dealing with the question 
whether the false statements publish-' 
ed in the newspaper supporting the 
candidature of the publishing candi- 
date was with his consent and recapi- 
tulated the evidence in support of 
the case in relation to the three false 
statements — Annexures I, II & HI. 
After referring to the admission made 
by Mshra that Shyamacharan Shukla 
had worked for liim, and the evidence 
that Shyamacharan Shukla was per- 
sonally associated with Mishra in his 
campaign and had extensively toured 
with Mishra, tlie High Court recorded 
its finding in paragraph 96; 

"In ultimate analysis, the question of 
consent is one of fact and it is to be 
decided in each case on its facts and 
circ um stances. Circumstances in their 
entirety have to be kept in view. It 
is the overall picture of the case which 
presents itself, and not isolated facts, 
wMch will guide the Court to reach 
the conclusion. In the present case, 
the cumulative effect of the respon- 
dent’s closeness with the Mahakoshal 
and personal association with Shyama- 
charan Shukla for days together and 
the setting in which the false state- 
ments were published one • after 
another, and the respondent not con- 
tradicting nor dissociating himself 
from them would have persuaded us 
to hold that these . false statements 
(Annexures I, II and III) were publi- 
shed with the consent of the respon- 
dent.” 

The High Court then observed • that 
Shyamacharan Shukla liiay have in his 
own enthusiasm published tliose false 
statements and therefore' they gave 
the "benefit of doubt” to Mishra, with 
"much hesitation”. 


•15. We are imable, to. endorse the 
method adopted by the High Court If 
"we had disagreed with the view of ,• 
the High Court on the finding relating 
to the perpetrating corrupt practice by 
Mishra falling xmder, S. 123 (6) of the 
Representation of the People Act 1951, 
it would have been necessary for us 
to consider this question more fully. 
In an election petition a corrupt pra- . 
ctice may be proved only by evidence 
beyond reasonable doubt. But in giv- 
ing benefit of doubt the Court in reach- 
ing a judicial conclusion may not vadl- 
late. The High Comf has pointed out . 
that there was strong and clear evi- 
dence justifying the conclusion that 
Mishra had consented to those publi- 
cations, in our judgment, there was' no 
scope for the High Court to give 
Mishra "the benefit of doubt”: 

16. We may now consider tfie 
questions whether the High Court was 
right in allowing the amendment of 
the petition, and whether the ewdence 
establishes that corrupt practice within 
the meaning of S. 123 (6) read with 
S. 77 of the Act was committed by 
Mishra. In our judgment, the High* 
Court was clearly right in granting the 
amendment. In para'graph • 7 els. (a) 
and. (b) (i) of the election petition as. 
originally filed Shaiina averred that 
Mishra had incurred and authorised 
expenditure exceeding tlie permissible 
limit of Rs. 7,000/- fixed imder the 
rules framed under the Representation 
of the People Act, 1951. Mishra in his 
statement .of election expenses^ had 
disclosed, that he had spent Rupees 
6,324-14. By setting out details or 
particulars of expenditure incurred 
which obviously could not be within 
•the Icnowledge of the , election peti- 
tioner, no new, plea of corrupt practice 
can be said to. have been incorporated. 
•These' are particulars of . the election 
expenses. By seeking to amend tlic 
petition Shaima .was not adding , new 
grounds of -corrupt practice not dis- 
closed in the petition he was only 
furnishing particulars of the corrupt 
practice committed already set out in 
paragraph 7 fa) and 7 (b) (i) of the 
petition. 

17. Section 83 (1) (b) of the Repre- 
sentation of the People Act, 1951, as 
it stood in 1963, provided; . . 

"(1) An ' election . petition — 

X X X - 

(b) shall set forth full particulars of' 
any corrupt practice that the petitioner 
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alleges, including as full a statement 
as possible of tha names of the parties 
alleged to have committed such corrupt 
■IDractice and the date and place of the 
commission of each such practice: 

By S. 90 (5) it was provided: 

. ''The Tribunal may, upon such terms 
as to costs and otherwise as it may 
'deem fit, allow" the particulars of any 
corrupt practice alleged in the peti- 
tion to be amended or amplified -in 
such manner as may in its opinion be 
necessary for ensuring , a fair and 
effective trial of the petition, but shall 
not allow my amendment of the peti- 
!tion which will have the effect of in- 
troducing particulars of a corrupt pra- 
ctice not previously alleged in the peti- 
tion." 

The words of cL (5] of S. 90 are clear. 
The Tribunal had no power to allow 
any amendment of the petition so as 
to supply or introduce particulars of 
a corrupt practice not alleged in the 
petition But the particulars of the 
corrupt practice alleged in the petition 
may in appropriate cases be permitted 
to be introduced by ' amendment. In 
the present case particulars of the cor- 
rupt practice set out in paragraph 7 
ds. (a) and (b) (i) previously alleged 
in the petition were , introduced, and 
not particulars of a corrupt practice, 
not previously alleged in the petition. 
Sharma obviously could not have 
knowledge or information about the 
matters which froih their very nature 
were within the special Imowledge of 
Mishra. ■ As soon as he came to learn 
about the commission of corrupt pra- 
ctice he applied to the Tribunal for 
leave to amend the petition. The Tri- 
bunal rejected the first application for 
amendment on the ground that there 
was delay in filing the application, and 
the second application on the gromd 
that it was delayed and -was also mala 
hde. We do not think the Tribunal 
was right in holding that there was 
any undue delay which would justify 
rejection of the application for amend-- 
ment, and there are no circurpstances 
from which it may be , inferred that 
the application dated December 6, 1965 
was mala fide. We hold that the High 
Court was right in allowing the amend- 
ments to be made, 

. 18'. Mr. Sen appearing on behalf ol 
Mishra contended that in allowing an 
application for amendment five years 
after the date on which the original 
petition was filed and allowing evi- 


dence to be recorded, the High Court 
has gravely erred. But Sharma did 
malce an application for amendment 
during the trial of proceeding before 
the TribunaL The Tribunal was, in 
our judgment, in grave error in reject- 
ing the application. It was not the 
fault of sharma that evidence could 
not be recorded at an earlier stage, 
and the oral evidence as was recorded 
on behalf of Sharma was only formal, 
only explanations of the evidence al- 
ready on the record. 

19. The evidence relating to the in- 
curring or authorising of expenditure 
in respect of the items held proved by 
the High Court falls tmder two heads: 
Rs. 700/- paid to the Madhya Pradesh 
Congress Committee, Bhopal, on March 
25, 1963, for standing on the Congress 
ticket; and Rs. 510-25 on April 13, 
1963, spent for purchasing cloth for 
preparing banners. 

20. Section 77 of the Act, as it then 
stood, provided: 

"(1) Every candidate at an election 
shall, either by liimself or by his elec- 
tion agent, keep a separate.and correct 
account of all expenditure in connec- 
tion with the election incurred or au- 
thorised by him or- by his election 
agent between the date of publication 
of the notificatipri calling the election 
and the date of declaration of the 
result thereof, both dates inclusive. 

(2) The account shall contain such 
particulars, as may be prescribed. 

(3) The total of the said expendi- 
ture shall not exceed such amount as 
may be prescribed.” 

Section 78 of tlie Act pro-vided: 

"Every contesting candidate at an 
election shall, -within thirty days from 
the date of election of the returned 
candidate or, if tliere are more than 
one returned candidate at the election 
and the dates of their elections are 
different, the later of those two dates, 
lodge -with the retxirning officer an ac- 
count of his election expenses which 
shall be a true copy of the accoimt 
kept by him or by his election agent 
tmder section 77.” 

Section 100 (1) (b) provided: 

"Subject to the pro-visions of sub- 
section (2), if the Tribunal is of opi- 
nion— / 

_ (b) that any corrupt practice has 
been committed by a returned candi- 
date or his election agent or by any 
other person with the consent of the 
returned candidate or his election 
agent; 



1484 S. C. iPrs. 20-24] D. P. MisBra v; 

the Tribunal shall dedare the election 
of the fethmed candidate to be vqid.” 
Under cL (6) of S. 123 the incurring 
or authorizing of expenditure in con- 
travention of S. 77 was a corrupt prac- 
tice. 

21. Rule 131 framed under the Re- 
presentation of the People Act, 1951, 
then in force, provided: 

"(1) The account of election expen- 
ses to be kept by a candidate or his 
election agent under section 77 shall 
contain the following particulars in 
respect of each item of expenditure 
from day to day, namely: 

(a) the date on which the expendi- 
ture was incurred or authorised; 

(b) the natmre of the expenditure 
(as for example travelling, postage or 
printing and the hire); 

(c) the amoxmt of the expenditure—: 

(1) the amount paid; 

(ii) the amount outstdiding; 

(d) the date of pa 3 Tnent; 

(e) the name and address of tfie 
payee; 

(f) the serial number of vouchers, 
m case of amount paid; 

(g) the serial number of bills, if any, 
in case of amount outstanding; 

(h) the name and address , of the 
persons to whom the amoimt outstand- 
ing is payable. 

(2) A voucher shall be obtained for 
every item of expenditure unless from 
the nature of the case, such as postage, 
travel by rail and the hke, it is not 
practicable to obtain a voucher. 

(3) All vouchers shall be lodged 
along with the accoimt of election 
expenses, arranged according to the 
date of payment and serially number- 
ed by tlie candidate or his election 
agent and such serial numbers shall 
be entered in the account xmder item 
(f) of sub-rule (1). 

(4) XX XX ” 

Mishra did not produce any account 
required to be maintained under S. 77 
of the Act; he merely relied upon the 
statement headed "Accoimt of election 
expenses — Election to Legislative As- 
' sembly Constituencj'’,' Kasdol” filed 
under S. 78 of the Act This state- 
ment showed in respect of different 
items the date of incurring expendi- 
ture, nature of expenditure, paid, 
amoxmt outstanding, date of vouchers, 
name and address of payee if paid, 
serial number of voucher, serial mun- 
ber of bill, and name and address of 
person to whom outstanding. The 
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Act requires the c^didate at ' an elec- 
tion to keep a correct, accoxint of all , 
expenditxire. Section-78 enjoins a duty 
upon the candidate to file a true copy 
of the accoxmt kept by him. 

. 22. It - appears , &om Ext. A-l,. 
Receipt No. 113, issued by the Madhya : 
Pradesh Congress Committee, Bhopal 
.that on, March 25, 1963, Mishra; paid 
Rs. 700/- to the Madhya Pradesh 
Congress Committee, BhopaL The - 
Permanent Secretary of the Congress 
Committee acknowledged receipt of 
the amoxmt of Rs. 700/- from Mishra 
in connection with the bye-election to 
the State Legislative Assembly from 
Kasdol Constituency. Out of- that 
amoxmt, Rs. 200 were , appropriated 
as application fee, and Rs. 500 for 
deposit This amoimt was however 
not included in the statement filed 
under Section 78 of the Act. 

23. Mr. Sen appearing contended 
that the pasrment was not liable to be 
disclosed in the statement of accoxmt 
filed under S. 78 of the Act because it 
was made by one Panhanand Patel 
without the knowledge and consent of 
Mishra, and that in any event the 
amount was not paid wifixin the period 
prescribed by S. 77 of the Represen- 
tation of the People Act, 1951. Counsel' 
also contended that out of the amoxmt 
deposited, Rs. 500/- being "refunda- 
ble” to the person depositing it, it was 
never treated as appropriated by the 
Madhya Pradesh Congress Conimittee- - 

24. Exhibit A-2 are the Rxiles of 
the Madhya Pradesh Congress Com- 
mittee, which have a bearing on the 
contentions raised by coxmseL The 
Rules prescribe the- procedure for 
selection of Congress candidates ap- 
. proved by the Worldng Cominittee. 
Rule 8 deals with the obsexrvance of 
discipline and xmder the head "Appli- 
cation or Declaration of Consent”, it is 
provided, insofar as it is material: 

"1, A person may offer himself as 
a candidate for election to the Parlia- 
ment or the State Legislature by fill- 
ing up - the prescribed Application 
Form or his name may be proposed by 
some one else but in all cases, each 
name shall have to be recommended 
by five members , of the concerned 
D. C. C. XX XX 

The person concerned shall have to 
declare that he agrees to stand and 
shall have to fill up the Consent Form. 

2. Along with the application, the 
intending candidate shall contribute 
Rs. 200/- only. x x x 
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(This amount will not be refunded. ^ 

5. In addition to the application 
money, each person concerned shall 
have to deposit Rs. 500/- in the case 
of State Legislature x x 

7. Deposits, in all cases, will be ear- 
marked for the, constituencies of the 
persons concerned. In case he is not 
selected, the deposit will be refund- 
ed." 

Appended to these Rules is an appli- 
cation form or declaration of consent. 

25. Rs. 700/- were paid into the 

office of the Congress Committee on 
March 25, 1963. Notice,of election was 
published on March 27. 1963. The 

High Court has held that Rs. 200/- out 
of Rs. 700/- being application money 
must be deemed to have been expend- 
ed on Marc^ 25, 1963. and cannot be 
regarded as expenditure within the 
period prescribed by S. 77. The High 
Court further held that the amount of 
Rs. 500/- which was made as deposit 
was treated on April 1, 1963, as the 
money belonging to the Madhya Pra- 
desh Congress Committee over which 
the person depositing had no interest 

26. In Receipt No. 113 dated March 
25, 1963, it is stated that the amount 
was received from Mishra through Ram 
Krishna Shrivas. l^hra in his evi- 
dence admitted that he knew the pro- 
cedure for applying for the Congress 
ticket, but he claimed that he had not 
approached the District Congress Com- 
mittee to get the Congress ticket, since 
he was "absolutely certain” that the 
High Command of the Congress want- 
ed him and would give him a ticket; 
that on March 30 or 31, 1963, he was 
called by the Congress President and 
was told that he had been granted a 
Congress ticket by the Parliamentary 
Board to contest the bye-election from 
Kasdol Constituency; and that there- 
after he declared himself to be a can- 
didate. He denied that he had autho- 
rised Parmanand Patel to pay into the, 
office of the Congress Committee 
Rs. 700 as application fee and deposit 
money. He also denied that he had 
any information regarding payment of 
the amount According to Mishra, it 
was for the first time in November or 
December 1965 that he came to learn 
on enquiry from Parmanand Patel 
that the latter had deposited the 
money with the Congress Committee. 

27. Mishra however failed to pro- 
duce his books of account. He stated- 
that one Laxmishankar was in charge 


of the election office at Kasdol and 
that Laxmishankar maintained the ac- 
counts of his election expenses. He 
further, stated that wheiiever he gave 
money to Laxmishankar he had enter- 
ed . the money in his accoimts. Even 
these accotmts have not been produced 
on the pretext that Laxmishaiilrar had 
only given him the vouchers and the 
accounts were contained only in loose 
"sheets of paper rmder different 
heads”. Even those sheets of paper 
were not produced. CChe Rules of the 
Congress Committee required that a 
candidate desiring to stand for elec- 
tion to the State' Assembly on the Con- 
gress ticket shaU pay an application 
fee of Rs. 200/- and deposit of Rupees 
500/-. - Mishra was aware of those. 
Rules, but he says that the local Ad 
hoc Committee was inimical to him 
and that he was at the relevant time 
in Delhi and it was the Congress Pre- 
sident who informed him that his can- 
didatTxre was accepted by the Parlia- 
mentary Board and that he was per- 
mitted to contest the bye-election 
from Kasdol Constituency. However, 
Ramanarayan Piuohit says that the 
,Ad hoc Committee which was in charge 
of the election affairs in Madhya Pra- 
desh considered the names of Mishra 
and one Kanhaiyalal for the Congress 
ticket in the bye-election and after 
taking votes it was found that Mishra 
received nine votes and Kanhaiyalal 
received eleven votes, and thereafter 
the Ad hoc Committee sent both the 
names to the Central Parliamentary 
Board with the recommendation that 
the candidature of Kanhaiyalal be ap- 
proved. This meeting, it was said, was 
held on March 26, 1963. Ramnarayan 
Purohit has stated that Ramkrishna 
Shrivas at the time of paying the 
amoimt of Rs, 700/- did not hand over 
any application of Mishra. We are xm- 
able to accept that an application as 
required by the Rules was not sub- 
mitted, and still the name of Mishra 
was considered by tiie Congress Com- 
mittee. If the amoimt of Rs. 700/- 
was only tendered -without an appli- 
cation, Ramnarayan would have en- 
quired why the application was not 
submitted. The coimter-foil of the 
receipt maintained in the Madhya Pra- 
desh Congress Committee for Rupees 
700/- showed that the amount was 
received from Mishra, that in all the 
books of accoimt maintained in -the 
Madhya Pradesh Congress Committee 
the amount was also entered as paid 
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'■by Mishra . and the bare denial of 
Mishra that he had not paid E.s. 700/-. 
cannot be accepted as. correct. The 
application has apparently been with- 
held. The application could be denir 
ed, but not the receipt of money, for 
they had gone into the accounts. 

28. Even assuming that there was 
no application, if it be beheved that 
Es. 700/- were paid by Mishra it could 
only be subiect to the terms and. con- 
ditions of the rules of the Congre.:s 
Committee. It is pertinent to note 
ttat Mishra has admitted that the Ad 
hoc Congress Committee was against 
his candidature, and he came to know 
of it and tbereaffer he was informed, 
by the Congress President that the 
Parhamentary Board had accepted his 
candidature. If his candidature was 
considered by the Ad hoc Congress 
Committee, he must have been put to 
an enquiry as to how the Congress 
Committee could consider his name 
without any application and without 
any deposit as required by the Rules. 
Mishra was a member of the Congress 
Party for a long time; he was once a 
Chief Minister and leader of the Con- 
gress party in the Assembly. He was 
familiar with the rules of the Con- 
gress Committee as he had "secured 
the Congress ticket” on several previ- 
ous occasions. It was the case of 
Mishra that the amount had been paid 
by Parmanand Patel. Parmanand 
Patel was actively worldng for Mishra 
during the course of the election. 
Mishra had informed the High Court 
that he desired to examine Parman- 
and Patel, but he ultimately did not 
examine him. We agree with the High 
Court that even if the Ad hoc Con- 
gress Committee was not favourable, 
to the candidature of Mishra it was 
unlikely that he would anticipate the 
decision and would be imprudent 
enough not even to comply with the 
requirement relating to the deposit of 
Rs. 700/- with the Madhya Pradesh 
Congress Committee and thereby "give 
a handle to the Ad hoc Committee not 
to consider liis name”. It is reason- 
able to infer on the circtunstances that- 
Mishra tried to secure the recommen- 
dation of the Ad hoc Congress Com- 
mittee and for that purpose he depo- 
' sited the money required by the Rules, 
notwithstanding any apprehension he 
may have felt that the Congress Com- 
mittee may decide against him, and 
when he found that the local Commit- 
tee decided against him, he approach- 


ed the, Parliamentary Board and 
secured their approval to . his candi- 
dature, We are therefore of the view, 
having .regard to all the circumstances, . 
that the amount of Rs. 700 was de- 
posited by Mishra through his agent 
on March 25, 1963, and his denial that 
the amount was deposited by him is 
untrue. ^ . 

29. Under S. 77 of tlie Representa- 
tion of the People Act, 1951, a sepa- 
rate and correct, account of all expendi- 
ture in connection with tlie election in- 
curred or authorised, by a candidate or 
by his election agent between the date 
of publication of the notification call- 
ing the election and the date of decla- 
ration of the result thereof bas to be 
kept by the candidate. • The date of 
notification for calling tire election was 
March 27, 1963 and the amount of 
Rs. 700 was paid on March 25, 1963. 
Relying upon this circumstance that 
the amount of Rs. 700 even if it be, 
deemed to have been paid by Mishra, 
it was contended, that the expendi- 
tiure did not fall vAthin the period pre- 
scribed by S. 77 of the Act and was 
on that account not Hable to be includ- 
ed in the statement of expenditure in- 
curred m connection with tire election. 
But Rs. 500 out of Rs. 700 were intend- 
ed to be for deposit they could, under 
the relevant rules, be allocated only 
after the candidate was approved. 
The meeting of the Ad hoc Congress 
Committee was held on March 26, 1963, 
and Mishra’s name was turned down. 
The Parliamentary Board,. however, ap- 
proved his candidature on March 30 or . 
31, 1963. It was only after the ticket 
was given to Mishra that the amount' 

, of Rs. 500 may be deemed to be ap- 
■' propriated under tire rules. If his can- 
didature was not approved the amount 
of Rs. 500 was under the rules liable 
to be refunded; if the candidature 
was approved it was not liable to be 
refunded, and it would be used for the 
constituency. The amount of Rs. 500 
deposited by Mislrra mrrst, therefore, 
be domed to have been appropriated on 
April 1, 1963, by the Madhya Pradesh 
.Congress Committee and was incurred 
within the period prescribed by S. 77 
of the Act. 

30. It was urged however, that 
granting that under the Rules the 
amount of Rs. 500 paid* under Receipt 
No. 113 dated March 25, 1963, was not 
refundable, it was still treated at all 
material times by the Congress Com- 
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mittee as refundable. Reliance, in this 
connection was placed upon Ext. A-9 
which cataloged the. amounts received 
from different candidates and included 
the name of Mishra from whom an 
amount of Rs. 500 was received as 
deposit. Reliance was also placed 
upon Exts. A-6 and 7 the balance-sheet 
of the Madhya Pradesh Congress Com- 
mittee, Bhopal, dated December 27, 
1963. Under the headi "Liabilities’.’ in 
the balance-sheet an amotmt of Rupees 
25,075 is shown as election deposit from 
candidates it was urged that the 
amoimt of Rs. 500 which was included 
in the total amount of Rs. 25,075 was 
treated eyen in December 1963 as lying 
in deposit and not appropriated to the 
account of the Madhya Pradesh Con- - 
gress Committee. This argument can- 
not be accepted. Exhibit A-9 on which 
reliance was placed is merely a list of 
the amoimts received. The balance- 
sheet was tendered in evidence, but the 
auditors were not examined. Again 
a balance-sheet is only a statement of 
the sources from which the money has 
been received. Np rational explana- 
tion has been even furnished why the 
Committee did not appropriate the 
amount to the Congress Committee 
funds. In our judgment, the High 
Court was right in holding that the 
amount of Rs. 500 paid by Mishra was 
expenditure incurred on April 1, 1963, 
and was liable to be included in the 
statement of expenditure incurred for, 
the purpose of the election. ' 

31 . The other item' relates to 
Rs. 510-25 for purchasing cloth for use 
in preparing banners for election pro- 
paganda. In the return of election ex- 
penses under the entry dated April 27, 
1963, an amount of Rs. 370 is shown as 
paid to Bhartiya Chitra Mandir for 
painting charges, being Voucher No. 
39. An amount of Rs. 200 was also 
shown as paid on April *18, 1963, to 
the same firm under Voucher No. 28 
as advance against painting charges. 
Voucher No. 28 dated April 18, 1963, • 
expressly recites that the amormt was 
received from B. K. Tiwari. Reading 
Voucher Nos. 28 and 39 and the en- 
tries made in the return of election ex- 
penses together it appears that it was 
the claim of Mishra that Bs. 430 were 
spent for cloth and painting charges 
■ at the rate of Rs. 5 for ninety-six 
banners. Bhaskar Kathote of the 
Bhartiya Chitra Mandir was examined 
as a witness on behalf of Sharma. He 
said that he had charged Rs. 5 per 
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banner for painting only, and cloth was 
supplied to him by Mishra. The wit- 
ness said that he was paid Rs. 200 as 
advance on April 18, 1963, when the 
order was placed with him and the 
balance of Rs. 370 was paid to him on 
April 27, 1963 by Basaht Kumar Tiwari. 
He also stated that he had handed over 
the receipt for that amount to Basanti 
Kumar Ilwari, and also the voucher 
for Rs. 370. According to this witness 
the barmers supplied were of three 
s^es — (i) 18’ X 3’; (ii) 12’ x 2‘A’; and 
(iii) 9’ X 2 v 4’. Of these 40 banners were 
of type (i); 20 banners of type (ii) and 
42 banners of type (iii), and that he was 
■supplied 375 yards of cloth for the 
banners. The witness produced for 
scrutiny before the Tribunal Ms cash 
book and the ledger for the year 1963- 
64 and he pointed out the e'ntries from 
April 18, 1963 to April 27, 1963 which 
showed that only 9 yards of cloth was 
purchased by him for Rs. 12-37- on 
April 18, 1963. In Voucher No. 39 the 
entries are as follows: 

"96 cloth banners painting 
including cost of cloth 
® 5.00 each. 480-00 

10 Boards of 6’ x 4’ 
each @6.00 ^ 60-00 

Stitching charges . w 20-00 

Framing charges ‘ .... 10-00 


570-00 

Advance ... 200-00 


Balance ... 370-00 

Bhaskar Kathote explained that he was 
asked to give a voucher containing the 
words "including cost of cloth”, even 
though the cloth was supplied to him 
by Mishra. This statement is support- 
ed by a carbon copy of the bill dated 
April 27, 1963 Ext. P-160. This car- 
bon copy is in a bound book, leaves oj 
wMch bear numbers in serial order 
and dates in chronological sequence. 
The book is, in our judgment, a reli- 
able piece of e-vidence. In Bill No. 3006 
dated April 27, 1963 cloth is not men- 
tioned. In that Bill Bhaskar Kathote 
only charged for painting. The wit- 
ness has deposed that the carbon copy 
of Bill No. 3006 is in his handwriting' 
and is signed by Mm. The entries in 
the bill show that 96 banners @ Rs. 5 
each and 10 boards ® Rs. 6 each, stitch- 
ing charges Rs. 20 and framing charges 
Rs. 10, total Rs. 570, less Rs. 200 
balance Rs. 370. On the left-hand 
margin at the top the words "including 
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ierent rate is fixed under S. 9... Sec- 
tion 17 lays down that such portion 
of rent as exceeds the - standard^ rent 
determined according, to the provisions 
of the Act shall .be irrecoverable from 
the month of the tenancy next after 
the month in which the Act comes into 
force whether the rent was fixed by 
agreement or by proceedings under 
the Act of 1948. It fiirther provides 
that where standard rent has been 
fixed under the provisions of the Act 
of 1948 whether by the Controller or 
on appeal from his order the Controller 
shall, on application made to him, re- 
fix the standard rent according to the 
provisions of the Act. 

7. On an examination of the above 
provisions of the .general scheme of 
the Act the appeal court may be right 
in saying that it was not necessary for 
a tenant to go to the Controller for 
fixation of standard rent in order to 
claim relief under Section 3 of the Act. 
If it could be shown that the rate at 
which the rent was being sought to 
be collected was in excess of the 
standard rent determined in accord- 
ance with Schedule A the Court try- 
ing the suit for recovery of arrears of 
rent could give relief to the tenant. 
But he could get such relief only in 
respect of the rent which had remain- 
ed unpaid at the date of the suit. It 
is, however, unnecessary, to express any 
final opinion on this point. 

8. Now in the present case the 
entire claim of the appellant for 
adjustment of the excess rent that had 
been paid was based on the provisions 
of the Act which made any amount 
in excess of the standard rent irreco- 
verable. The determination of the' 
.standard rent had also to be made, in 
accordance with relevant prpNdsions- of 
the Act. It is not possible to see how 
the appellant could rely on certain 
provisions of the Act and seek to 
ignore S, 7 which lays down the pro- 
cedure for claiming -the refund' or 
adjustment of any sura which by the 
pro'visions of the Act is irrecoverable. 
The limitation for filing an application 
in that behalf has been laid down in 
clear terms in S. 7, namely, a period 
of six months from the date of pay- 
ment or deposit of the excess amount. 
It is indisputable that if the lirriitation 
provided in S. 7 is to govern the pre- 
sent case the appellant could not claim 
any relief by way of adjustment of 
the excess amount wliich had been 
paid upto the date of the suit. 


9. A faint suggestion. :,has been, 
made , on behalf of the appellant that ’ 
it was not debarred under the general 
law from claiming a set off in respect , 
of the amounts ..which had been paid 
in excess arid winch, were irrecover- 
able. Such _ a contention cannot . be 
entertained because no proper founda-- 
tion was laid for it at prior stages nor. 
does it have any merit by reason pf 
the express , provisions of S. 7 . of the ; 
Act. It is not open to the' appellant 
to rely on certain provisions , of a spe- 
cial enactment and ignore the others 
which are contained in it. If the right 
and the remedy have been provided 
in the same statute one cannot be dis- 
associated from the other. 

10. As regards' the applicability 
of Section 72 of the Contract Act 
we are unable to comprehend 
how its pro'visions can be of, , 
any avail to the appellant particu- 
larly in view of the finding given on 
appreciation of the relevant material 
by the appeal court that no mistake 
had been proved to have been made by 
the appellant in the matter of payment 
of. the excess rent. 

11. The appeal fails and it is dis- 
missed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1492 
(V 57 C 313) 

(From: ' Patna) 

■ A. N. RAY AND I. D. DUA, JJ. 
Sheo .Mahadeo Singh, Appellant v- 
QUie State of Bihar, Respondent. 

Criminal Appeal No. 88 of .1967, D/- 
6-3-1970. - . 

Penal Code (1860), S. 149 — - Every 
member of unlawfuf assemblyv guilty 
of offence committed in prosecution of 
common object — Section creates spe- 
cific offence — Common object and 
not common intention essential • — Evir 
dence showing that common object of 
all members , of assembly was that 
murder was likely to be committed in 
prosecution of common object, namely, 
to commit murder, assault, mischief 
and criminal trespass — ■ All accused 
held guilty under S. 302 read with 
S. 149. ‘ (Paras 8, 9, 10) 

The folio-wring judgment of the Court 
was dehvered by ' 

RAY, J.: This is, an appeal by special 
leave against the judgment of the 
High Court at Patna dated 28 Febru- 
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ary, 1967 allowing the appeal in part 
by acquitting Ram Rattan Singh, Sheo 
Pujan Singh and Ram Nagina Singh 
and acquitting the remaining accused 
of the charge under section 447 of the 
Indian Penal Code and dismissing the 
appeal by upholding the conviction of 
those remaining accused under -sec- 
tions 302/149 of the Indian Penal Code 
and of. the .. appellant and • accused’ 
Manogi Singh under section 324 of the 
Indian Penal Code and altering the 
sentence of death imposed on Raj- 
ballam into one. of rigorous, imprison-, 
ment for life. 

' 2. The' appellant and seven others 
are all Gwalas by caste and residents 
of village Rayapur situated at a dis- 
tance of 5 miles from Maner Police- 
station in the District of Patna where 
the occurrence took place. The 8 ac- 
cused belonged to three different fami- 
lies. The accused Sheo Pujan Singh and 
Rajballam are sons of the accused 
Manogi Singh. The appellant Sheo 
Mahadeo Singh and accused Ram 
Nagina are the sons of accused Ram 
Charan. The accused Ram Rattan is 
the son of accused Ram Lakhan, 

3. The prosecution case in short is 
that at about 7 A. M. on 23 October, 
1965 the accused Rajballam and seven 
others including the appellant attack- 
ed Ram Prasad and other members of 
the prosecution party, Sarjug and 
Suraj Mahto the two brothers were 
sitting near their tubewell towards the 
south of the village Bayapur when 
accused Ram Laldian armed with 
garasa and_ the other accused armed 
with bhalas came suddenly in a mob 
and began to demolish the stairs 
attached to the tubewell. On protest 
by these two brothers under orders of 
assault given by the accused 
Charan, the accused Manogi and the 
appellant gave bhala blows on the 
person of Sariug Prasad. On alarm 
raised by Sarjug and Suraj Mahto, - 
their other brothers Lakshman and 
Ram Prasad, the deceased, arrived 
there and protested against the action 
of the accused. Then the. accused 
Rajballam gave a bhala blow at the 
■ throat of Ram Prasad who died at the 
spot. Ram Lakhan gave garasa blow 
on the head of Bharat. The reinain- 
ing accused are also alleged to have 
continued wielding their bhalas and 
iamcharan’s iDhala struck the ri^ht 
land of Bharat. Several persons of 
he village came as a result of hue and 
xy. The accused fled away. 


4. The motive for the occurrence 
' alleged by the prosecution was that 
the accused were envious of Sarjug 
Prasad and others of his family hav- 
ing constructed, tube-well 5-6 months 
before -the occurrence and at the time 
of the occurrence the accused came 
armed with the object of forcibly re- 
moving the tube-well and on protest 
being made against thefr action, they 
committed the assault and the murder. 

5. The accused pleaded innocence. 
Some of them pleaded alibi as well. 
The plea of alibi was rejected by the 
trial. Court and was not pressed in the 
High Court,' The defence was that 
there was some quarrel on the date of 
occurrence much before 7 A. M. be- 
tween accused Manogi on one side and 
Sarjug and, others of family on the 
other and further that the brothers of 
the deceased Ram Prasad assaulted 
accused Manogi.- It was further al- 
leged that the villagers could not 
tolerate the high handed act of Ram 
Prasad and his brothers in assaulting 
Manogi; they came to the Gairmazarua 
land where the accused Manogi was 
assaulted by Ram Prasad and there 
was a free fight between the villagers 
on one side and Ram Prasad and other 
members of the family on the other 
in which Ram Prasad was killed. 

6. The High Court rejected the 
defence version. . On a review of the 
entire evidence the High Court came 
to the conclusion that there was suffi- 
cient evidence to prove that Rajballam 
was responsible for the murder of Ram 
Prasad. The High Court further held 
that the charge under section 324 
against the three accused and the ap- 
pellant and the charge under S. 426 
against all the accused other than Ram 
Rattan, Ram Nagina and Sheo Pujan 
and the charge imder sections 302/149 
of the Indian Penal Code against all 
the persons other than Ram Rattan, 
Ram Nagina and Sheo Pujan were 
proved. 

7. At the hearing of this appeal the 
only contention which was advanced 
was that the death caused by Rajballam 
was an individual act and the ap- 
pellant could hot be convicted of the 
charge of the common object to com- 
mit murder, assaults, mischief and cri- 
minal trespass. 

8. The essence of section 149 of the 
Indian Penal Code is that an accused 
person whose case falls within the 
terms of the section cannot put for- 
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ward. the defence that he-did not with', 
his own hand commit the offence com- 
mitted in prosecution of the common- 
object of the, unlawful assembly.- It is 
an offence committed by a member of 
an unlawful assembly in prosecution 
of the common object of that assembly 
and it is an offence such as . the 
members of that assembly knew to be 
likely to be committed in prosecution 
of that object. 

9. Section 149 creates a specific 
offence and deals 'with the punishment 
of that offence. There is an- assembly 
of five or more persons having a com- 
mon object and the doing of acts by 
members is in prosecution of that 
object. The emphasis is on common 
object. There is no question of com- 
mon intention in section 149. The act 
must be one which upon the evidence 
appears to have been done with a -view 
to accomplishing the. common object 
attributed to the members of the un- 
lawful assembly. Thus every ^ person , 
who is engaged in prosecuting the' 
same object, although he had no inten- 
tion to commit the offence, will be 
guilty of an offence which fulfils or 
tends to fulfil the object which he is 
himself engaged in prosecuting in the 
circumstaiices mentioned in the sec- 
tion. It is in this sense that common 
object is to be understood. 

10. In the present case the facts 
and the circumstances shov/ that the 
assault and the demolition of the stairs 
of the well took place in the same 
transaction because the members of 
the unlawful assembly attacked Ram 
Prasad and his people and in.jured 
some of them sunultaneously or in 
quick succession. Sarjug Mahto and 
Suraj Mahto both said that at the in- 
stigation of accused Ram Charan ac- 

■ cased Manogi gave a bhala blow near 
the left elbow of Sarjug -Mahto. Sarjug 
also said that accused Sheo Pujan 
gave him a bhala blow below the el- 
bow of the left hand and the appellant 
gave him a bhala blow on the finger 
of right hand. According to Simaj ■ 
Mahto the appelUmt struck Sarjug 
Mahto on the fipger of l-iis right hand. 
Suraj and Sarjug then raised an al- 
arm. . On hearing the alarm Ram Pra- 
sad; Bharat and Laldian came. Ram 
Prasad protested to the accused against 
the attack on Sarjug Mahto. At the 
instigation of accused Ram- Charan ac- 
cused Rajballam'. struck Ram Prasad 
vdth a bhala. Ram Prasad fell dovm 
and died there. Ram Laldian then 


struck .Bharat -with a garasa. ; Ram:. 
Charan- ■ struck him on the head tvith . 
a bhala. . The- assailants then fled, 
away. The e-vidence proves that the 
common object of all .the members. of 
the assembly was that murder was 
lilcely. to be committed iii prosecution 
of a common object, namely; to commit 
inurdei:, assault, mischief. and criminal 
trespass.. All the members of the 
assembly were armed -with weapons, 
they Joiew that -murder was to be 
committed in prosecution of that 
object. It cannot, therefore, be said 
-that the appellant is' not guilty of the 
charge under sections 302/149 of the 
Indian Penal Code'. 

II. In the result, the appeal, fails 
and is dismissed. 

Appeal dismissed. 


- AIR 1970 SUPREME COURT-1494 ' 
(V 57 C 314) . 

(From : Madhya Pradesh) . 

M. HIDAYATULLAH, C. J., J. C. . 
SHAH, K. S. HEGDE, A. N. GROVER, 
A. N. RAY AND I. D. .DUA, JJ.' ' 

V. P. Gindroniya, Appellants v. State 
of Madhya Pradesh and another, Res- 
pondents. ; 

Civil Appeal No. 990 of 1967, D/- 29- 
1-1970, . . ■ , , 

(A) Consti'iution of India, Art. 311 — ■ 
Madhya Pradesh Government Servants 
(Temporary .'and Qussi-Permanent Ssr- . 
vice) Rules (1960) — Si!spension 
Distinction, between siiSTjending con- 
tract of service and suspending em- 
ployee from performing his duties 
pointed out^ — ^Decision of M. P. Hi.gli 
Court Reversed. 

The power to suspend, in the sense - 
of a right to forbid a employee 1.o 
work, is not 'an implied term in , an 
ordinary contract betw'een' master and 
semmnt, such a power can only' be the 
creature either .of a statute governing 
the contract, or of an express term in 
the contract itself.- The distinction be- 
tween suspendiiig the contract of a 
service of a servant and suspending 
him from performing the duties of his 
office on -the basis that the contract is 
subsisting' is important. The susi^en.-"' 
sion in the latter case is always an 
implied. term in every contract, of ser- 
vice. ■ViT:sen an emplo 3 '-ee, is suspend- , 
bd in this sense, it means that the'em- 
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plover merely issues a direction to 
him that he should not do the service 
required , of him during, a particular 
period. .As the Madhya Pradesh Gov-, 
ernments Servants (Temporary and 
Quasi-Permanent Service) Rules (1960) 
do not provide for -suspension during 
pendency of an enquiry the- order of 
suspension by the Government pend- 
ing enquiry against him cannot amount 
to an order suspending, the contract of 
service. AIR 1959 SC 1342 & AIR 
1961 SC 276 & AIR 1964 SC 787 & 
AIR 1968 SC 800, Rel. on. Decision of 
M. P, High . Court reversed. 

(Paras 8, 9) 

(B) Madhya Pradesh Government 
Servants (Temporary and Quasi-Per- 
manent Service) Rules (19G0), R. 12— 
Notice — Notice unde.r CL (a) can be 
given either by Government or 
its temporary servant — Notice by 
servant stating that he has ter- 
minated his 'Services with Govern- 
ment and also intimating that any 
amount payable by him to Govern- 
ment may he forfeited from the 
amount due to him from the Govern- 
ment — Notice complies with R. 12 — 
Servant is not in service of Govern- 
ment from date on which Government 
received notice and it is not open to 
Government to take disciplinary pro- 
ceedings against him after receipt of 
such notice — Decision of M. P. High 
Court reversed. (Paras 15, 17) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 214 (V 57) = 

Civil Appeal No. 1217 of 1966 
D/- 6-10-1969, State of Punjab 
V. Khemi Ram 9, 10 

(1968) AIR 1968 SC 800 (V 55) = 
1968-2 SCR 5-77, Balwantray 
Ratilal Patel v. State of Maha- 
rashtra 8 

(1966) AIR 1966 SC 447 (V 53) = 
1966-1 SCR 771, State of W. B. 

V, Nipendranath Bagchi 9, 10 

(1964) AIR 1964 SC 787 (V 51) = 
1964-5 SCR 431, R. P. Kapur 
V. Union of India 8 

(1961) AIR 1961 SC 276 (V 48) = 

■ 1961-1 SCR 750, T. Ca,iee v. U. . 

Jormanik Siem 8 

(1959) AIR 1959 SC 1342 (V 46) = 
1960-1 SCR 476, Management 
of Imperial Hotel, New Delhi v. 

- Hotel Workers’ Union 7 

The following judgment of the 

Court was delivered by 

HEGDE, J.: The appellant was a 

probationary Naib Telisildar. He had 


been appointed temporarily. "While 
he was v/-orking at Bilaigarh in 19.61, 
the Commissioner of Raipur Division, 
directed an enquiry against him on as 
many ’ as 13 charges. By his order 
dated August 3,T961Vthe Commissioner 
placed him under suspension pending 
enquiry. .Sometime later, the State 
Government taking the view that the 
enquiry ordered by the Commissioner 
may not be legal, revoked his ■ orders 
viz., the order directing a departmenr 
tal enquiry against the appellant as 
well as the order placing him under sus- 
pension. But on the sairie day,' it order- 
ed a departmental enquiry against him 
and at the same time it placed him 
under suspension pending that en- 
quiry. In this connection a show cause 
notice was issued to the appellant on 
August .1, 1964. But even before that 
show cause notice was issued, on June 
6, 1964, the appellant gave a notice to 
the Government terminating his ser- 
vices. After the issue of the afore- 
mentioned show cause notice, he moved 
the High Court of Madhya Pradesh to 
quash the orders passed by the State 
Government on the ground that as he 
was no more in the service of the Gov- 
ernment, the Government cannot take 
any departmental action against him. 

2. The State Government resist- 
ed that application on two grounds viz., 
(1) the order of the State Government 
suspending the appellant during the 
pendency of the departmental enquiry 
amounted to a suspension of the con- 
tract of service apd hence the appel- 
lant could not have unilaterally ter- 
minated his services and (2) the notice 
given by him on June 6, 1964 was in- 
valid as' it did not conform to the 
rules. 

. 3. The High Court accepted the 
aforesaid contentions of the State Gov- 
ernment and dismissed the v/rit peti- 
tion. Hence this appeal by special 
leave. 

4. Mr. Sanghi, learned Counsel for 
the appellant pressed for our accept- 
ance the two contentions advanced on 
behalf of the appellant before the 
High Court. He urged that the view 
taken by the High Court both as to 
the effect of the order of suspension 
made on May 7, 1964 as well as to the 
validit.y of the notice issued by the 
appellant on June 6, 1964 are errone- 
ous in law. According to him the 
impugned order of suspension merely 
forbade the appellant from rendering 
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service and it did not amount to a sus- 
pension of the contract of service. As 
re.^ards the notice issued- by the ap- 
pellant he urged that it was in accord- 
ance with rule 12 of the Madhya Pra- 
desh Government Servants (Temporary, 
and Quasi-Peririanent Service) Rules, 
1960 (in short 'Rules’). •• 

5. The parties are agreed- that the 
appellant was a temporary public ser- 
vant at the relevant time. His service 
was neither made permanent nor quasi- 
permanent. It is also admitted that 
the conditions of his service are exclu- 
sively governed by the 'Rules’. There- 
fore to find out the true effect of the 
order of suspension made on May 7, 
1964, we must look to those 'Rules’. 

6. Three 'kinds of suspension are 
knovra to law. A public , servant may 
be suspended as a mode of punishment 
or he may be suspended during the 
pendency of an enquiry against him if 
the order appointing him or statutory 
provisions governing his service pro- 
vide for such suspensions. Lastly he 
may merely be forbidden from dis- 
charging his duties during the pen- 
dency of an enquiry against him 
which act is also called suspension. 
The right to suspend as a measure of 
punishment as well as the right to 
suspend the contract of service during 
the pendency of an enquiry are both 
regulated by the contract of employ- 
ment or the provisions regulating the 
conditions of service. But the last 
category of suspension referred to ear- 
lier is the right of the master to for- 
bid his servant from doing the work 
which he had to do under the terms 
of the contract of service or the provi- 
sions governing his conditions of ser- 
vice at the same time keeping in force 
the master’s obligations under the con- 
tract. In other words the master may 
aslc his servant to refrain from render- 
ing hLs serwce but he must fulfil his 

• part of the contract. ’ 

7. The legal position as regards a 
master’s right to place his- servants 

■ under suspension is now well settled 
by the decisions of this Court. In 
Management of Hotel Imperial, New 
Delhi V. Hotel Workers’ Union, 11960) 
1 SCR 476 = (AIR 1959 SC 1342), the 
question .whether a master could sus- 
pend his servant during the pendency 
of an enquiry came up for considera- 
tion by this Court. Therein this Court 
observed that it was well settled that 
■under the ordinary law of master and 
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servant the power to suspend the ser-. 
vant without- pay could not be implied 
as term in an ordinary contract of 
sendee between the rhaster. and' the 
servant but must arise' either fromi an ' 
express term in the contract itself or a 
statutory provision governing such , 
contract. It. was further observed 
therein that ordinarily in the absence 
of such a power either in express 
terms in the contract,;, or under the 
rules framed under some statute would 
mean that the master would have ho 
power to suspend a- workman and even, 
if he does so in the sense, that , he -for- 
bids the employee to work he will have 
to pay the' wages , during the so-called 
period of suspension. Where, however, 
there is power to suspend either in the 
.contract of employment or ,in the sta- 
tute or the rules framed thereunder, 
the suspension has the effect of tem- 
porarily suspending the relationship of 
master and the servant with the con- 
sequence that the servant is not bound . 
to render service and the master is not . 
bound to pay. 

8. The same view was reiterated 
by this Court in T. Cajee v. U. Jorma- 
nik Siam, (1961) 1 SCR 750 . = (AIR 
1961 SC 276). The rule laid down in 
the above decisions was followed by 
this Court in R. P. Kapur v. Union of 
India, (1964) 5 SCR 431 = (AIR 1964 
SC 787). The law on the subject was, 
exhaustively reviewed in Balvantfay 
Ratilal Patel v. State of Maharash- 
tra, (1968) 2 SCR 577 = (AIR 1968 SC . 
800). Therein the legal position wak 
stated thus: , The general principle is 
that an employer can suspend, an em- 
ployee of his pending an enquiry into 
his misconduct and the only question 
that can arise in such a. suspension will 
relate to the payment of . his wages 
during the period of such suspension. 

It is now well settled that the power 
to suspend, in the seiise of a right ko 
forbid a employee to work, is not an 
implied term in an ordinary contract 
between master and servant, and that 
such a power can only , be- the creature 
either of a statute governing the con- 
tract, or of an express terra in the con- • 
tract itself. Ordinarily, therefore, the 
absence of such a power either as an 
express term iii the contract or in the 
rules, framed under some statute would 
mean that an employer would have ho 
power to suspend ah employee of his 
and even if he does so in the sense 
that he forbids the employee to v/ork, 
he \vill have to pay the employee’s 
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wages during the period of suspension.- 
Where; however, there is power to 
suspend either in ' the contract of em- 
ployment or in the statute or the 
rules framed thereunder, the order of 
suspension has the effect of temporari-: 
ly suspending the relationship of mas- 
ter and servant with the consequence 
that the servant is not bound to render 
service and the master, is not -bound to 
pay. It is equally well settled that an 
order of interim suspension can, be 
passed against the employee while an 
enquiry is pending into his conduct 
even though there is no such term in 
the contract of employment or in the 
rules, -but in such a case the employee 
would be entitled to his remuneration 
for the ‘ period of suspension if there 
lis no statute or rule under which, it 
could , be withheld. The distinction be- 
tween suspending the contract of a 
service of a servant and suspending 
him from performing’ the duties of his 
office on the basis that the, contract 
is subsisting is important. The suspen- 
sion in the latter case .is always an 
implied term in every contract of ser- 
vice. When an employee is suspend- 
ed in this sense, it means that the 
employer merely issues a direction to 
him that he should not do the service 
required of him during a particular 
period. In other words the employer 
is regarded as issuing an order to the 
employee which because the contract 
is subsisting, the employee must obey. 

9. In support of the decision of the 

High Court, the learned Counsel _ for 
the respondent relied on the decisions 
of this Court in State of West Bengal 
V. Nipendra Nath Bagchi, (1966) 1 SCR 
771 =, (AIR 1966 SC 447) and State of 
Punjab V. ' Khemi Ram, Civil Appeal 
No. ’1217 of 1966, • D/- 6-10-1969 = 

(reported in AIR 1970 SC 214). He did 
not rely on the other decisions refer- 
red to in the judgment of the High 
Court. Hence it is not necessary to 
examine them. 

10. In Bagchi’s case, (1966) 1 SCR 
771 = (AIR 1966 SC 447) , (supra), one 
of the questions that arose for deci- 
sion was whether on the strength of 
rule 75 (a) of the West Bengal Service 
Rules, an officer may be retained in 
service even after his superannuation 
for the purpose of holding a depart- 
mental enquiry against him.' This 
Court held that the rule in question 
was hot designed to be ' used for the 
purpose of retaining a person in ser- 


vice for enquiry against him. but to 
keep in employment persons with a 
meritorious record of service who al- 
though superannuated can render 
some more service and whose reten- 
tion in service is considered necessary 
on public -grounds. This decision does 
not bear bn the point under considera- 
tion. In- Khemi Ram’s case. Civil Ap- 
peal No. -1217- of 1966, D/- :6-10-1969 
= (reported- in. AIR 1970 SC 214) 
(supra) 'the. impugned suspension order 
was made on the strength- of statutory 
rules governing the conditions of ser- 
vice. Hence this Court came to the 
conclusion that the order' of suspen- 
sion in that case amounted to suspend- 
ing the contract of service. 

11. In the present case, the 'Rules’ 
do not provide for suspension during 
the pendency of an enquiry. There- 
fore the impugned order of suspen- 
sion cannot be considered as an order 
suspending the contract of service. 
From that conclusion it follows that 
when the appellant issued the notice 
terminating his services on June 6,. 
1964, the contract of service was in 
force and it was open to him to put 
an end to the same. For the reasons 
mentioned above, we hold that the 
High. Court erred in opining that the 
true effect of the order of suspension 
made by the State Government on 
May 7, 1964 was to suspend the con- 
tract of service. 

12. This takes us to the legality of 
the notice served by the appellant on 
June 6, 1964. That notice was evident- 
ly issued under rule 12 of the 'Rules’. 
That rule reads: 

"12. (a) Subject to any provision 
contained in the order of appointment 
or in any agreement between the Gov- 
ernment and the temporary Govern- 
ment servant, the service of a tempo- 
rary Government servant who is not 
in quasi-permanent service shall be 
liable to termination at any time by 
•notice in writing given either by the 
Government servant to the appointing 
authority or by the appointing autho- 
rity tg the Government, servant: 

Provided that the services of any 
such Government servant may be ter- 
minated forthwith by payment to him 
of a sum equivalent to the amount of 
his pay plus allowances for the period 
of the notice: or as the case may be, 
for the period by which such notice 
falls 'short of one month or any agreed 
longer period: 
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Provided further, that the payrhent 
of , allowances shall be subject to the : 
conditions under which such allowance 
are admissible. 

■ , (b) = The perio'd of such, notice shall 
be one month unless otherwise agreed 
between the Govermnent and the' Gov- 
ernment servant.” 

13. There is hardly any room for 
dispute that the notice contemplated 
by the main cl. (a) of rule' 12 , can be 
given either by the ‘Government or its 
temporary, servant. The rule in ques- 
tion specifically says so. It is not 
necessary for us in the present case to, 
decide whether the two provisos to 
that rule or cl. (b) thereof apply to a 
notice giveif by a government servant. 
The appellant has assumed that those 
prowsionS also apply to a notice given 
under that rule. We shall for the pur- 
pose of this case proceed on the basis 
of that assumption and see whether 
the appellant has satisfied that part, of 
the rule also. 

14. The material ’ portion of the 
notice given by the appellant on June 
6 , 1964 reads thus:' 

"Whereas the undersigned holds no 
charge this day and is not on duty and 
intends to bring the termination of his 
employment with the Government of 
M. P.- forthwith on receipt of this 
writing and 

Whereas as required by the service 
rules the undersigned do hereby for- 
feit and relinquish his claim for one 
month’s pay or allowance whichever 
is necessary. Now therefore this notice 
is hereby served as required under the 
rules on receipt w'hereof the relation- 
ship of employer and employee now 
existing between the Government of 
Madhya Pradesh ,and the undersigned 
shall cease to exist and consequently 
all rights, duties and obligations aris- 
ing from and under the aforesaid rela- 
tionship shall hereafter absolutely 
cease.” ' , • 

15. This' notice was received by the 
Government on June 9, 1964; In that 
notice, the appellant has unequivocal- 
ly infoiTned, the Government that he 
has terminated- iiis services with the 
Government; This part of the notice 
satisfies the requirements of the main 
part of rule 12 (a). In that very notice 
he has also intimated that any amount 
payable by him to the government 
under the prowsos to rule 12 (a) may 
■be forfeited from the amounts due to 
him from the government. It may be 
noted that considerable amount must 


have been due to him towards his 
.salary during the ■ period of his sus- 
pension,, .By _his” notice he, intimated 
to the government that the amounts 
due from him to the ' governrnent 
under the provisos to rule . 12 (a) may 
be deducted ' from that amount. We 
fail to see how this notice is not in 
accordance with the requirements of 
rule 12.' > In ■ our opinion the High 
Court was wrong in. holding that the 
notice in question did not comply with 
the requirements of the said rule. 

16. No other ground was urged on 
behalf of the respondent in. support of 
the order of the High Court. ' 

17. From the ■ above findings, it 

follows that ever since , June P, 1964, 
the appellant was not in the service of 
the Government. Therefore it was not 
open to the government to take any dis- 
ciplinary proceedings against him. 
Hence the impugned orders are liable to 
be quashed.’ We accordingly allow this 
appeal and quash those orders. No 
order as to costs. . 

Appeal allowed. 


AIR 1970 SUPREME COURT 1498 
{V 57 C 315) 

(From : Orissa) 

■ J. C. SHAH, K. S. HEGDE, AND 
A. N. GROVER, JJ. ' 
Orient Paper Mills Ltd., Appellant 
v. .Union of India, Respondent, 

Civil Appeals Nos. 976-996 of 1966, 
D/- 10-3-1970. . ' 

Central Excises and Salt Act (1944), 
S. 4 — Assessment bj' Deputy Superin- 
tendent on instructions from Collector 
— Assessment vitiated - 7 - Decision of 
Central Government reversed. 

The assessing authorities exercise 
quasi-judicial functions and they have 
duty cast on them to act in a judicial 
and - independent manner. When the 
assessment is to be' made by .the De- 
puty Superintendent or the Assistant 
Collector, the Collector, to' whom an 
appeal lies against his order of assess- 
ment, cannot control or fetter his judg- 
ment in -the matter of assessment. If 
the' Collector issues directions by 
wliich the Deputy Superintendent or 
the Assistant Collector is bound no 
room is left for the exercise of his own 
independent judgment. An appeal then 
to the Collector becomes an . empty 

DN/DN/B140^70''DHZ/D . 
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formality. The direction: given by the 
Collector being invalid- the proceed- 
ings before the Deputy Superintendent 
or the Assistant Collector are vitiated. 
AIR 1969 SC 48 Rel. on.. Decision of 
Central Government reversed. 

(Paras 4, 5) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 48 (V 56)= , 

■ 1969-1 SCR 245, Orient Paper 

Mills Ltd! V. Union of India 4 

The following iudgment of the court 
was delivered b 3 ’’ 

GROVER, J.: All these. . appeals by 
special leave against the orders made 
by the Central Government under sec- 
tion 36 of the Central Excises and Salt 
Act, .1944, hereinafter called the "Act”, 
involve common questions and shall 
stand disposed of by this judgment. 

2. The facts and circumstances 
relating to C. A. 976 of 1966 may alone 
be stated. The appellant carries on 
business, inter alia, of manufacturing^ 
and selling various lands of paper and^ 
boards at its factory at Brajrajnagar 
in the district of Sambalpur in the 
State of Orissa. It manufactures vari- 
ous types and qualities of paper. It is 
stated that there are three types of 
paper which are principally manufac- 
tured. These are Creamwove paper, 
map litho paper and writing paper. In 
the appeal the facts of which are 
under consideration we are concerned 
with creamwove pdper on which ex- 
cise duty was levied.^ Frorn the year 
1960 till July 1961 creamwove paper 
was being assessed as printing and 
writing paper under item 17 (3) of the 
First Schedule to the Act, the rate- 
being 35 np. per Kg. . Sometimes in 
July 1961“ the Central. Excise authori- 
ties required the appellant to send 
samples of the said paper to the Che-, 
mical Examiner of the Central Excise 
authorities for the purpose of chemi- 
cal test. The appellant received a let- 
ter dated August 10, 1961 _ from the 
Superintendent, Central Excise. In a 
footnote it was stated that -this paper 
of gram weight 116 and above per sq. 
metre v/as to be assessed under item 
17 (10) in view of the Chemical Exa-, 
miner’s report. It is not disputed , that 
the rate under that item, would be the 
same as under item 17 (1). The. Col- 
lector of Customs issued instructions 
to the Deputy Superintendent v/hose 
duty it was to make assessment of the 
appellant directing him to assess 
creamwove paper of a certain weight 
\ under item 17 (1) of the tariff at the 


rate of 50 np. per Kg. with effect from 
September 5, 1961. By means of a let- 
ter dated September 7, 1961 the Depu- 
ty Superintendent informed the appel- 
lant that in accordance with the deci- 
sion of the competent authority cream- 
wove paper of the weights mentioned 
in the letter would be assessable as 
cartridge paper under item 17(1) of the 
tariff in the Schedule. It was further 
stated that 

"I have also . been directed to serve 
demands for short levy of excise duty 
on past clearances of creamwove paper, 
where due”. 

The Deputy Superintendent addressed 
another letter dated September 13, 1961 
to the same effect. It was added there- 
in that map' litho paper weigliing 85 
grams per sq. metre and above was 
also to be taken as cartridge paper for 
the purpose of assessment under item 
17(1) as per. the decision of the com- 
petent authority. On September 19, 

1961 the appellant made an inquiry 
from the Deputy Supei'intendent as to 
the basis on which classification in the 
matter of assessment of duty had been 
nmde. The Deputy Superintendent 
sent the following replj" on September 
20, 1961: 

*' I am to inform you that the 

classificatio.ns as intimated to you in 
respect of the above-mentioned varier 
ties of paper are as per decision of the 
conipetent authority”. 

It was further admitted in the letter of 
the Asstt. Collector Cuttack to the Col- 
lector, Central Excise dated 'April 7, 

1962 that the classification of the paper 
in question was made under item 17(1) 
of the tariff as cartridge paper in ac- 
cordance with instructions contained in 
the Collector’s letter of September 5, 
1961. The Deputy Superintendent had 
made the assessment accordingly. As 
regards the copy of the Chemical Exa- 
miner’s Report it was stated that the 
matter had been referred to the higher 
authorities. 

3. The Deputy Superintendent, Cen- 
tral Excise, had collected 'the excise 
duty on creamwove paper in accord- 
ance with item 17(1) of the tariff for 
the months of June and July 1952. The 
appellant Ipdged a clahn, v/ith the As- 
sistant Collector of Central Excise for 
refund' of Rs. 38,809.81 being the sum 
assessed in excess. The Assistant Col- 
lector rejected the claim on the ground 
that no overcharge had been made. 
The appellant then appealed under 
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S. 35 of the Act to the Collector . of . 

. Central Excise and Customs which was. 

rejected by him. The Central Govern- ■ 
. ment was thereafter approached under 
. S. 36 on the revisional side. The revi- 
sion petition was dismissed by .an order . 

■ made in the following terms: . >• ■ 

"The Government of India have care- 
fully considered all the points made by 
the applicants, but they • regret that 
they do not find any justification for 
interfering with the Order-in- A.ppeal, 
which is correct in law and based on 
facts. The revision petition is accord- 
ingly rejected.” 

4. Now it is common ground, it 
being admitted in the statement of case 
filed on behalf of the respondent that 
the paper was assessed to duty in ac- 
cordance with the instructions from thfe 
Collector. The main question is whe- 
ther an assessment made by a subordi- 
nate officer in accordance with the in- 
structions issued- by the Collector to 
whom an appeal lay against the order 
of that subordinate officer can be call- 
ed a valid assessment in the eye of law. 
As has been pointed out in Orient 
Paper Mills Ltd. v. Union of India, 
(1969) 1 SCR 245 = (AIR 1969 SC 48) 
in which the parties were the sarhe as 
before us now no authority, however 
high, can control the decision of a 
judicial or a quasi-judicial authority 
that being the essence of our judicial, 
system. In the present case, when the 
assessment is to be made by the Deputy 
Superintendent or the Assistant 
Collector;, the Collector, to whom an 
appeal hes against his order of assess- 
ment, cannot control or fetter Ms judg- 
ment in the matter of assessment. If 
the Collector issues directions by 
which the Deputy Superintendent or 
the Assistant 'Collector is bound no 
room is left for the exercise of Ms own 
independent judgment. . 


any sense of the' word. An, appeal ther 
, to the Collector becomes an empty for- 
mality. In the previous decision of this 
court, mentioned above the; appeal and 
the revision . had been rejected by- the 
Collector and the Central Goveriuneni 
on the ground that a . direction had 
been issued by the ; Central Board oJ 
Revenue to the effect that the papei 
in question be treated as belonging tc 
a particular classification. This, court 
entertained no doubt , that the direction 
given by the Board Was invalid . and il 
vitiated the .proceedings . before the 
Collector as well as the Government 
Similarly in the present appeal the 
direction given by the Collector , was in- 
valid and the proceedings before the 
Deputy Superintendent or the Assistant 
Collector were, vitiated. TMs position 
obtains in all the appeals although the 
type and quality of paper are different. 
The Central Government merely 
affirmed the order made by the Collec- 
tor in. each case and did not give 
any independent reasons for upholding 
the levy of duty made in accordance 
with the directions of the Collector, 

6. It is unnecessary to deal with 
other points raised on behalf of the ap- 
pellant because, in our opiMon, these 
appeals must succeed on the ground 
that the impugned orders were vitia'ted 
for the reasons given and deserve to 
be set aside. We accordingly quash 
these orders. The ' assessing authori- 
ties, namely, the Deputy Superinten- 
dent or the Assistant Collector shall 
make fresh assessment of duty in 
accordance with law and thereafter the 
question of refund, will be decided by 
the appropriate authorities. . Appeals 
are thus allowed with costs,. One heM- 
ing fee. ■ 

• Appeals allowed. 


5. According to the learned Attor- 


ney General the assessment proceed- 
ings are not of a quasi-judicial nature 
nor is the assessing authority a quasi- 
judicial authority. We are unable to 
agree. It is apparent from the judg- 
ment referred to above and numerous 
other decisions of tMs. court delivered 
in respect of various taxation laws that 
the assessing authorities exercise quasi- 
judicial functions and they have duty 
cast on them to act in a judicial and 
independent manner. _ If their judg- 
ment is controlled , by the directions 
given by the Collector it cannot be said 
to’ be their independent judgment in 
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(A) Representation of the People Act 
(1851), S. 123 (4) — Corrupt practice 
— Publication of false and defamatory 
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matfer ^ Matter relating to personal 
character or conduct of candidate — « 
illustrative case. 

In an election petition filed by the 
respondent for setting aside the elec- 
, tion of the appellant in the mid-term 

^ elections in Haryana in May 1968, on 

the ground, inter alia, of corrupt prac- 
tice imder S. 123 (4), it was alleged 
. that the appellant carried on a com- 
paign, throughout the constituency by 
means of posters and handbills and by- 
distribution of copies of two news- 
papers, viz.,' Vidrohi arid Kalakar con- 
taining false allegations against ' the 
respondent’s personal character and 
that those posters, handbills and news- 
papers were printed and published by 
the appellant or with his consent. 

One ei the posters (X-l'i referred to 
the fact that in the general elections 
of 1967, the respondent received in 
the form of garlands of currency 
notes, a large amount which he had 
promised to utilize for payment of 
fees to poor students and that the 
said amount had been misused. It was 
further stated that fees were being 
collected from the children of Har- 
yana and- instead of increasing the 
salaries of teachers, the respondent 
was en.iosdng himself in the Mount 
View: Hotel at Chandigarh. It wound 
up by the statement that the respon- 
dent started- a weekly, 'Sentinel’, and 
received money from people in the 
shape of subscription but the paper 
itself came to a stop after four or six 
months and that the respondent should 
explain the reasons for stopping the 
. publication. Another poster (X-3) con- 
tained a general allegation that during 
the by-election the respondent who 
wore saffron gold clothes resigned his 
membership of the Legislative Asserrib- 
ly, but nevertheless continued to be a 
Minister and the so-called resignation 
was merely a stunt to collect money. 
The document concluded by saying 
that in the current mid-term election 
the voters of Bali'adurgarh were bound 
I to avenge the stunt enacted by the 
respondent in May 1967. Another 
poster (X-4) made certain general al- 
legations about the respondent leaving 
the Congress and joining the Swatan- 
tra Party which was a party of rich 
Eajahs and Maharajahs and one could' 
not' be sure as to how long he would 
stick to that party. It was further 
finally stated that the respondent had 
, ’faith of the voters. 


Another poster (X-5) was published 
■ in the form of a Supplement to the 
Vidrohi Weekly. The writing therein 
•was in Hindi and on the right half of 
it there was a cartoon showing the 
respondent in front of an almirah full 
of currency notes, faced by a large 
number of Swatantra candidates during 
the Haryana mid-term elections. The 
cartoon depicted the Swatantra candi- 
. dates demanding from the respondent' 
their share of financial assistance, and 
Rajadi, the founder of the Swatantra 
Party, was. shown as standing bn one 
side in great wonder and bewilderment 
at the misconduct of the respondent 
in appropriating to himself the funds 
provided by the Swatantra Party. 
This issue of the Vidrohi containing 
the cartoon did not contain any date. 

One handbill (X-61 with the caption 
"Do not vote for the corrupt’’ alleged 
in brief that the respondent was re- 
moved from Government service 
because he accepted bribes and that 
after becoming a Member of the 
Public Service Commission he was re- 
moved from that position before the 
expiry of his term for the same rea- 
son 'and that even after joining the 
Swatantra Party he had misappropriat- 
ed the entire money of his comrades 
or colleagues and the public of Baha- 
durgarh constituency were asked whe- 
ther they would allow themselves to 
be deceived even after having been 
made aware of the said misdeeds of 
the respondent: 

Held (i) that the statements in the 
posters (exhibits X-1, X-3 & X-4) 

related to the political status or repu- 
tation of the respondent as a politi- 
cian. Though those statements erred 
on the side of exaggeration, they could 
not be brought under S. 123 (4) as 
relating to the personal character and 
conduct of the respondent. 

(Para 13) 

(ii) But 'the position regarding the 
poster (X-5) and the handbill (X-6) 
was entirely different. The statements 
contained therein related to the per- 
sonal conduct and character of the res- 
pondent and were not in the nature 
of a political propaganda decrying the 
_ activities of the respondent (which was 
common in election)' and asking the 
electors not to vote for such a candi- 
date. (Paras 13, 14, 15} 

(B) Representation of the People Act 
(1951), S. 123 (4) — Evidence of cor- 
rupt practice — Election of appellant 
challenged — Appellant’s own polling 
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agents giving evidence against him as 
witnesses — Their evidence has to he 
treated with great caution. 

(Para 47) 

(C) Representation of the People Act 
(1951), S. 123 , (4) — Corrupt practice 
■ — Publication of false and defamatory, 
matter — Posters, handbills and copies 
of newspapers containing false and 
defamatory statetnents relating to the 
personal character and conduct of res- . 
pondent (petitioner) circulated and 
distributed amongst the voters of the 
constituency by appellant and his 
agents — Statements found to be false 
and could not be believed to have been 
true — ' Statements made by the ap- 
pellant to prejudice the prospects of 
respondent in the election — Appel- 
lant held was guilty of a corrupt prac- 
tice under S. 123 (4). (Para 52) 

The following judgment of the Court 
was delivered by 

VAIDIAUNGAM, J.: The appellant, 
Pratap Singh, was declared elected to 
the Haryana State Assembly from 
Bahadurgarh constituency in the first 
midterm elections which took place 
on May 14, 1968. There were three 
contestants from this constituency, the 
appellant Pratap Singh being thd Con- 
gi*ess Party candidate, the respondent 
Hardwari Lai being the Swatantra 
Party candidate and the independent 
candidate Ram JSTarain,, being the third 
candidate. The appellant obtained 
23,714 votes and the respondent obtain- 
ed 19, 279 votes and the appellant was 
declared duly elected to the Assemb- 
ly. It is not necessary to refer to the- 
third candidate Ram Narain as he is 
not before us in these, proceedings. 

2. On an election petition filed by 
the respondent herein for setting aside 
the election of the appellant, the High 
Court of Punjab and Haryana set aside 
the appellant’s election by its judg- 
ment dated January 21, 1969 and this 
appeal, under S, 116-A of the Repre- 
sentation of the People Act, 1951 
(hereinafter referred to as the Act), is 
directed against the said .decision. 

3. In the election , petition before 
the High Court, the respondent had 
challenged the election of the appel- 
lant on various grounds. As the. elec- 
tion of the appellant has been set 
aside by the High Court only on . the 

, findings recorded under issue No. 3, 
it is not really necessary to elaborate- 
ly adyert to tlie, other grounds alleged 
by the respondent in his election peti- 
tion it is enough to state that, the 


respondent alleged that the change o£ 
date of pollirom May. 12, 1968 to May 
14, 1968 was done with a view to give 
undue .advantage to the ‘Congress can- 
didate (the appellant herein) and' that 
it materially affected the result of tire 
election and that the Police and Exe- 
ctitive Officers of the District acted in 
a partial manner and helped the Con- 
gress .candidate against the respondent 
and thus jeopardized his chances of 
winning the election and that huge 
amounts were spent by the appellant, 
during the election days and such ex- 
penditure far exceeded the maxiihum 
limits laid, down in S. 77 of the Act. 
The High . Court found that these al- 
legations had not been substantiated 
and, as such, recorded findings against 
the respondent. 

4. A further allegation was made 
by the respondent that a somewhat 
systematic campaign was undertaken 
throughout the constituency by means 
of posters and handbills and by dis- 
tribution of copies of two papers viz., 
Vidrohi and Kalakar, containing false 
allegations against the respondent’s 
personal character and that those pos- 
ters and handbills were printed and 
published by. the appellant and with 
liis consent. In support of this allega- 
tion, the- respondent relied upon the 
posters Exhibits X-1 to X-5 and the 
handbill Exhibit X-6 and three issues . 
of "Vidrohi dated April 22,. 1968, May 6, 
1968 and May 13, 19'68 and one issue 
of Kalakar dated May 3, 1968. Accord- 
ing to the respondent the postei's and 
handbills had been published and dis- 
tributed by the appellant or at. his in- 
stance and with his consent and that 
they contained false statements as to 
his personal character and conduct, 
thus constituting ,, a. 'corrupt practice’ 
under Section 123 (4) of the Act. The 
allegations set out above were stoutly 
controverted by .the appellant and. he 
denied that any posters, handbills or 
issues of papers referred, to by the res- ' 
pondent were 'either printed or publish- 
ed by hirn nor had they been printed 
or published at his instance or with 
his consent' or knowledge. . The allega- 
tions referred to above, formed the sub- 
ject matter of issue No. 3 which was 
as., follows: - 

"3 (a) "Were the posters X-l- to X-5 
and the handrbill X-6, or, any. one or 
more of them, published or. distribu- 
ted, by; the respondent or at his in- 
stance or with his consent, as men- 
tioned in para d?_ 
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(b) Were- the three issues of ,'Vid- 
rohi’, dated 22nd April 1968; ' 6th of 
May, 1968 and 13th of May 1968 and 
one issue of 'Kalakar’ .dated . . 3rd of 
May, 1968, published with the' consent, 
knowledge and at the instance of the 
respondent? 

(c) If so, does any one or: more of 

the above posters or issues of papers 
contain defamatory matters relating to 
the personal character or conduct of 
the petitioner? . 

(d) If so, were such statements 
believed by the respondent to be' true 
or not believed by him to be false?” 

The parties led fairly voluminous , oral 
and documentary evidence. The High 
Court, after a consideration of the en- 
tire evidence, has held that the pos- 
ters X-1 to X-5 and the handbill X-6 
were published and distributed by the 
appellant at his instance and with his 
consent. It also found that the three 
■issues of Vidrohi and one issue of 
Kalakar were published at the instance 
and consent of the appellant and that 
all these contained false statements 
relating to the personal character and 
conduct of the petitioner. The High 
Court further found that these posters 
and handbills and the_ newspapers 
were widely circulated in the entire 
constituency before the date of the 
poll and at the instance , and with the 
knowledge of the appellant. But it 
however held that the poster X-2, 
though it contained certain allegations 
against the respondent, could not be 
said to be objectionable in the sense 
that, the same contained allegations 
which may not have been believed to 
be false. Therefore, in view- of this 
finding regarding Exhibit X-2, it has 
become unnecessary to refer to the 
contents of that document. 

5. So far as the other documents 
were concerned, the High Court held 
that the evidence clearly led only to 
one irresistible conclusion that the 
writings contained in those documents 
Avere published either by the appel- 
lant or at least with, his consent and 
that they contained false allegations 
regarding the personal conduct and 
character of the 'respondent and 
. were’ of a' type wMch - were likely to 
further the prospect of the appellant 
and to prejudice the prospect of the 
respondent. , On these findings, the 
High Court found issue No. 3 in favour 
of the respondent and held the ap- 
pellant guilty of 'corrupt practice’ 


under S. 123 (4) of the Act. In view 
of this finding on issue No. 3, the High 
Court set aside the election of the ap- 
pellant with a direction for. payment of 
costs to the respondent. 

6. On behalf of the appellant, -Mr. 
Gupte, learned counsel, attacked the 
findings recorded by the High Court 
for setting aside the election of the 
appellant. According to the learned 
counsel the evidence on record does 
not establish that the posters, pam- 
phlets and the publication in the news- 
papers were printed and published'^ 
either by, the appellant or with his 
consent, nor is there any evidence to 
establish that they were circulated in 
the constituency by the appellant or 
at his instance or with his consent. The 
counsel further pointed out that most 
of the ■witnesses whose evidence had 
been accepted by the High Court were 
all associated with the appellant during 
his election campaign and the fact that 
they had appeared in Court to give 
e-vidence against the appellant would 
clearly show that they had been won 
over by the respondent and were giv- 
ing false testimony. In any event, the 
counsel urged that even if the print- 
ing and publication of these ‘ Exhibits 
were held to have been made either 
■by the appellant or at his instance, the 
statements contained therein and 
which have been held to be false did 
not relate to the personal character or 
conduct of the respondent so as to 
attract S. 123 (4). The statements were 
purely in the nature' of political pro- 
paganda which is ine'vitable .in elec- 
tions. Finally, Mr. Gupte urged that 
the High Court should have accepted 
the evidence adduced on behalf of the 
appellant and dismissed the election 
petition. 

7. Mr. Hardev Singh, learned coun- 
sel for the respondent, on the other 
hand, fully supported the findings 
■recorded against the appellant under 
issue No. 3. In fact, according to the 
learned counsel, the High Court should 
have also found the other issues in 
favour of his client. The .statements 
contained false allegations relating to 
the personal conduct and character of 
the respondent and they have been 
made deliberately by the appellant or 
■with his consent. The wide circulation 
given to these documents by the appel- 
lant or at liis instance w’^ere all calcu- 
lated to bring down the respondent’ in 
the estimation of the electorate. The 
findings recorded by the High Court 
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are all supported by the evidence on 
record. The counsel further pointed, 
out, that ^ the High.. Court itself had 
taken due note of the fact that sonae 
of the witnesses who had given evi- 
dence on the side of the respondent 
were associated with the appellant 
during the election and it had -accept- 
ed their evidence because' it found cor- 
roboration for their evidence from 
other independent witnesses. - The set- 
ting aside of the election of the appel- 
lant was fully justified. 

8. The questions that arise for con- 
sideration in this appeal are: (1) whe- 
ther the posters, handbills and the 
publications complained of by the res- 
pondent, contained matters relating to 
the personal character or conduct of 
the respondent; (2) whether the docu- 
ments under consideration had been 
printed, published and distributed 
with the consent, knowledge and at 
the instance of the appellant; and (3) 
whether the statements contained, in 
those documents were false or not 
believed by the appellant to be true, 

9. It is needless to state that in 
order to constitute a 'corrupt practice’ 
under S. 123 14) of the Act, the docu- 
ments must be held to contain false 
statements as to the personal character 
or conduct of the respondent. Accord- 
ing to Mr. Gupte, learned counsel for 
the appellant, none of the statements 
contained in the documents in ques- 
tion can be considered to have been 
made in relation to the personal cha- 
racter or conduct of the respondent, 
but, on the other hand, they referred 
to the political position or^ reputation 
or action of the respondent and there- 
fore S. 123 (4) is not attracted. There 
may be, the counsel pointed out, a 
slight exaggeration regarding the poli- 
tical reputation of the respondent, but 
the High Court was not justified in 
holding that the statements contained 
in those documents referred to the 
personal character or conduct of the 
respondent. We have already pointed 
out that the High Court has taken the 
view that excepting . the poster. Exhi- 
bit X-2, all the other documents con- 
tained derogatory allegations regard- 
ing the character and conduct of the 

/respondent for which there was no 
basis for the appellant believing them 
to be true. This finding is strenuous- 
ly attacked by klr. Gupte. Therefore 
it becomes necessary for us to refer 
' briefly to the documents themselves. 


7. Hardwari Lai 

10. Poster X-1 refers to the fact x; 
that in- the general elections, 1967,. tire , 
respondent received in the form of •. 
garlands of currency notes, a large 
^ount which he had promised to uti- . 
lize for payment of fees- to poor stu- .1 
dents and that -the said ainount had 
been msiused. It is further stated 
that fees were being collected from 
the children of Haryana and • in- 
stead of . indreasing the salaries of 
teacliers, the respondent was enjoying 
himself, in the Mount View Hotel; at. 
Chandigarh. It winds up by the state- 
ment that the respondent , ' started a 
weekly, 'Seritinel’, and received money 
from people* in the shape' of subscrip-. 
tion but the paper itself , came to a 
stop after four or six months and that 
the respondent should explain the rea-^ 
sons for stopping the publication. 

11. Exhibit X-3 is again a poster 

with the headings 'Sant ji or Stunt ji’. . 
This poster contains a general allega- ' 
tion that during the by-election the res- 
pondent who wore saffron gold clothes . 
resigned liis membership of the Legis- 
lative Assembly, but nevertheless con- 
tinued to be a klinister and the so- 
called resignation was merely a stunt ' 
to collect money. The document con- 
cludes by saying that in the current 
mid-term election the voters of Baha- 
durgarh are bound to avenge the • 
stunt enacted by the respondent in 
May 1967. ; 

12. Exhibit X-4 is a poster and 
makes certain general allegations about 
the respondent leaving the Congress 
Md joining, the Swatantra Party which 
is a party of rich Rajahs and Maha- 
rajahs and one cannot be sure as to 
how long he would stick to that party. 

It is further finally stated that the 
respondent has forfeited the faith of 
the voters. 

13. The High Court has considered 
the explanation given by the respon- 
dent in respect of the statements con- 
tained in these three posters and it has , 
held that the statements contained in 
these posters make insinuations that 
the respondent is not an honest and 
straight, man and therefore the state- 
ments contained therein must be held 
to relate to the personal character or . , 
conduct, of the respondent. Though Mr, ' 
Hardev Singh urged that the view taken • 
by the High Court . regarding these 
three documents is correct, after going ■ 
through tlie various statements con- 

jtained therein, v/e are not satisfiedl 
that they relate to the personal chara-| . 
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cter or conduct of 'the respondent. On 
the other hand, those statements 
relate more to the political status or 
reputation of the respondent as a poli- 
tician. Though these statements may 
err on the side of exaggeration, in our 
opinion they cannot be brought under 
Section 123 (4) as relating to the 

personal character and conduct of the 
respondent. 

14. But the position regarding the 
Poster Exhibit X-5 and the handbill 
Exhibit X-6 is entirely . different and, 
as we are satisfied that the statements 
contained therein relate to the perso- 
nal character or conduct of the respon- 
dent, it is not necessary for us to refer 
in great detail to the three ^ publica- 
tions in Vidrohi dated April 22, 1968, 
May 6, 1968 and May 13, 1968 and to 
the publication in Kalakar, Exhibit 
PW 9/1, dated May 3, 1968. These 
publications are more or less on the 
same pattern as the statements con- 
tained in the handbill Exhibit X-6. 

15. Exhibit X-5 is a poster publiT 


shed in the form .of a Supplement to 
the Vidrohi WeeMy. The writing 
therein is in Hindi and on the right 
half of it there is a cartoon showing 
the respondent in front of an ahnirah 
full of currency notes, faced . by a 
•large number of Swatantra candidates 
during the Haryana mid-term elec- 
tions. The cartoon depicts the Swa- 
tantra candidates demanding from the 
respondent their share of financial 
assistance and Raiaji, the foimder of 
the Swatantra Party, is shown as 
standing on one side in great wonder 
and bewilderment at the misconduct 
of the respondent in appropriating to 
himself the ftmds provided by the 
Swatantra Party. This issue of the 
Vidrohi containing the cartoon does 
not contain any .date. There is a true 
translation in English of what was 
printed in Hindi on the left-hand side 
of the cartoon, which purports to be 
an appeal made by the respondent to 
the Swatantra candidates and is as 
follows; 


Brothers I have no. shop 

I have no quota, no permit and ho brick-kiln 
licence 

I have no property from which I . can get any 
income 

I am neither in any service nor am I practising 
as a lawyer. I have no source from which I 
can meet my monthly expenses of Rs. 5,000/-. 

I roped in Swatantra Party with great di£B- 
culty 

I have purchased a car. In the next 4 years 
I shall have to depend on this money. You 
are all young people. You can earn your 
livelihood anywhere else. 

I foresee defeat even in this election 

. Daily Vidrohi, Delhi. 


Give uS our share of lacs of rupees secured 
from the Swatantra Party for the election 


* * 

Chrtoon 

V * 

* * 


Swatantra Patty 


Lacs of rupees 
propriated by 
wari 


Rajajl 


misap- 

Hard- 


Vishal Haryana Press, 
Delhi 


It will be seen from the statements 
contained therein that there is a very 
serious allegation that lacs of rupees 
of the Swatantra Party entrusted with 
the respondent,, have been misappro- 
priated by him and not given to the 
other candidates. We ^cannot but hold 
that the statements in Exhibit X-5, 
taken along with the cartoon, cast seri- 
ous reflection upon the personal cha- 
■ racter and- conduct of the respondent. 
As to whether those statements are true 
or not, will be considered by us under 
point No. 5. 

16. Exhibit X-6 is a handbill dated 
May 11, 1968. The caption to this hand- 
bill is 'Do not vote for the corrupt’ 
and it .purports to have been issued 
from B^adurgarh on May 11, 1968 in 
the form of a letter, addressed to the 
voters of Bahadurgarh and it purports 
1970 S. C./95 IX G— 10 


to have been issued by 'indicators of 
correct path to the voters’. The pam- 
phlet itself is as follows: 

Bahadurgarh, 

11-5-1968 

Dear Voter, 

We have seen this morrnng a letter, 
addressed by the so-called Sant Hard- 
wari Lai to the voters of the Bahadur- 
garh Constituency. You should not al-^ 
low yourself to be deceived. You have 
been deceived thrice already. This 
man has been winning elections 
through false self praise. How worthy 
he is of praise, has already been made 
clear by the posters, which .you 
must have read during the last 15-20 
days. But Shri Hardwari Lai has not 
yet stopped praising himself. And he 
has made a last attempt to deceive the 
public. We are guardians of the pub- 
lic and we shall certainly frustrate this 
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la^ - attempt of Shri. Hardwari Lai. It 
would have been better for Shri , Hard- 
wari Lai if he had kept quiet. If he 
had done that, his past record would 
have remained hidden. But when a 
jackal is fated to die, he makes for the 
village abadi; We give below, details 
of Shri Hardwari Lai’s misdeeds. 

In 1951, Shri Hardwari Lai was dis- 
missed from Government service be- 
cause he was taking bribes. He then 
managed to secure the Principalship of 
a- College. He had to quit the College 
also fairly soon. He then . deceived 
Hairon into appointing him a Member 
of the Service Commission. In the. 
Commission he accepted bribes on ac- 
count of which he was turned out, be- 
fore the expiry of his tenure. For the 
last 6 years now, he has been moving 
here and there in the political field. He 
found no chance of making any 
material gains in the Congress, and he, 
therefore, joined the Swatantra Party. 
This Party possesses billions of rupees 
and it was substantially to support its 
candidates in the current elections. But 
‘Stunt’ Hardwari Lai has misappro- 
priated his comrades’ or colleagues’ 
share of the money. Will the public 
of Bahadurgarh allow itself to be de- 
ceived even with all this in its know- 
ledge? 

In his letter, Shri Hardwari Lai, has 
boasted that he does not like to throw 
mud at his rival Shri Pratap Singh. 
Shri Hardwari Lai has had six weete. 
If he had an 3 rthing against Shri Pra- 
tap Singh in his possession he would 
have acquainted the public with it. 
With nothing in his possession, in this 
connection, he feels helpless and says- 
that he does not want to say anything 
against Shri Pratap Singh. Even now 
he has two or three days during which 
he can say anything lie hkes. This is 
our open challenge. 

Your True Guides, 
Voters of Bahadurgarh”. 
New Bharat Press, 

Original Road, , . 

Karol Bagh, 

New Delhi. 

A reading of the document, In our 
opinion, clearly establishes that most 
of the allegations relate to the. personal 
character and conduct of the respon- 
dent. It alleges that the , respondent 
was removed from Government service 
because he. accepted bribes and that 
after becoming a. Member of the Pub- 
lic Service Commission he was remov- 


ed from that position before the expiry 
of his term for the same reason and 
that even, after joining the Swatantra 
.party he had misappropriated the entire 
money of ‘ his comrades or col- 
leagues and the public of .Bahadurgarh 
are asked whether they would allow 
themselves to be deceived even after 
having been, made aware of the said 
misdeeds of the respondent. Regard- 
ing this document, again, we are satis- 
fied that the statements relate to the 
personal conduct and character of the 
respondent. We cannot accept the con- 
tention of -Mr. Gupte that Exhibits X-5 
and X-6 are only in the nature of . a 
political propaganda decrying the acti- 
vities of the respondent which is com- 
mon in elections — and asking the 
electors not to vote for such a candi- 
date. On the other hand, we have al- 
ready pointed out that the allegations 
in X-6 are that the respondent was dis- 
missed from Government service for 
having taken bribes^ and that he was 
also sent out of the Public Service 
Commission before the expiry of his 
term of office because he accepted 
bribes and that he has misappropriated 
the funds of the Swatantra Party. 
These allegations relate to the personal' 
character and conduct of the respon- 
dent. Here,- again, the’ truth or other- 
vnse of these statements will be con-’ 
sidered by us under point No. 3. 

17. We have already ' pointed out 
that the statements contained in the 
three issues, of the Vidrohi and one 
issue of Kal^af contained almost simi- 
lar allegations with slight modifica- 
tion. Though . , they contained 
statements similar to those in Exhibits 
X-1 to X-4 wliich have been held not 
to relate to the personal character 
and conduct of the respondent, never- 
theless they, do contain further allega- 
tions regarding misappropriation of 
party funds , and receiving bribes 
while the respondent was a Govern- 
ment servant. Those averments are 
similar to those contained in Exhibits.. 
X-5 and X-6 which, we have already 
held, ■ wrill come under S. 123(4) as re- 
lating to the personal character and 
conduct of the respondent. 

181 Before we consider the question 
Of publication and distribution, we shall 
deal with the question under point 
No. 3, as to .w'hether the statements 
contained in these documents were be- 
lieved by the respondent to be false or 
not believed by him to -be true. The 
High Court has stated that it was not 



1970 Pratap Singh v. Hardwari Lai (Vaidialingam J.) ' [Prs. 18-23] S. C. 1507 


disputed that the allegations in the 
posters, handbills and , the newspapers 
generally related to the , personal cha- 
racter .and conduct of the petitioner ' 
and that there was further no dispute 
that those allegations were likely to 
affect' adversely the chances of success 
of the respondent.. The High Court fur- 
ther states that though in issue No. 3_ 
the question as to whether these allega-' 
tions were false or not believed to be 
true bj’’ the appellant was there, yet 
with regard to the majority of them 
no suggestion was made to the witnesses 
during the course of the evidence that 
the statements were false and that even 
the appellant while giving evidence had, 
not' made any suggestion that the al- 
legations in these objectionable 
writings were believed by him to be 
true. Notwithstanding these statements 
contained in the jud^ent of th'e High 
Court, we have already referred to the 
matters contained in Exhibits X-5 and 
■X-6 and hold that the statements 
therein relate to the personal character 
and conduct of the respondent. 

13, The High Court has also elabo- 
rately gone into the question as to whe- 
ther the allegations were false or not 
believed by the respondent to be true. 
In considering 'the statements contain- 
ed in the handbill Exhibit X-6, the 
High Court has very elaborately con- 
sidered the service record of the res- 
pondent and also the circumstances 
imder which the respondent left Gov- 
ernment service. The High Court has 
foimd that the allegations contained in 
Exhibit X-6 are totally false and could 
nor have been believed by the respon- 
dent to be' true. Similarly, with re- 
gard to the allegations contained in 
Exhibit, X-5, the High .Court has 
referred to . the evidence of 
Dandekar, P. -W. 3, the General Secre- 
tary of the Swatantra Party. P. W. 3 
has given .evidence to the effect that 
he was in charge of-the ^Central Office 
of the Swatantra Party in the mid-term 
poll in Haryana and that all Swatantra 
candidates were given monetary assis- 
tance directly by him and every candi- 
date was, given the same measure, of 
help and support and that the respon- 
dent was not entrusted with any huge 
amount as alleged, nor had he mis- 
appropriated any of the Party’s funds. 
No attempt was made in cross-exami- ’ 
nation of this witness by the appellant 
to suggest the basis on which such a 
serious allegation of misappropriation 
could have been made against the res- 


pondent; . nor were any circumstances 
elicited from P. W. 3 which may have 
enabled the respondent to believe those 
allegations to be true, .or, at any rate, 
’hot' to be false. Mr. Gupte, learned 
counsel for the appellant, was not able 
' to satisfy us that the findings record- 
ed on this aspect by the High Court 
were erroneous. We agree with the, 
findings of, the High Court and hold 
that the statements in Exhibits X-5 and 
X-6 were totally false and the respon- 
dent could not have believed them to 
be true. . • 

20. The s^e considerations apply 
to the three issues of Vidrohi and the 
one issue of Kalakar, which contained 
statements similar to those in Exhibits 
X-5 and X-6. That ' takes us on to 
point No. 2 which relates to the ques- 
tion as to whether, the relevant docu- 
ments had b6en printed, published and 
circulated by the appellant, or at his in- 
stance, or with his consent. 

21. It must be stated at the outset 
that the witnesses who speak to the 
printing, pubhcation and distribution of 
the documents under consideration 
give evidence regarding Exliibits X-1 to 
X-4. Though Exliibits X-1 to X-4 have 
been held by us as not r^ating to the 
personal character and conduct of the 
respondent, nevertheless the evidence 
regarding those documents %vill be ad- 
verted to only to consider whether the 
evidence connecting the appellant with 
the printing, publication and distribu- 
tion of the other documents has been 
rightly accepted by the High Court. 

• 22. Exhibits X-1 to X-4, the four 
posters bear the press line indicating 
that they were printed at the New Bha- 
rat Press, New Delhi and Sood Litho 
Press, Delhi. These four posters are 
said to have been printed and published 
before May 1, 1968 X-1 and X-2 on 
April 22 1968 and X-3 and X-4 on 
April 27, 1968. The handbiU Exhibit 
X-6 is in Hindi and bears the press line 
of the New Bharat Press printed in red 
ink and also purports to be printed 
and published on belialf of the voters 
of Bahadurgarh constituency. Exhibit 
X-6 is stated to have been printed on 
May 11, 1968, that is, just two days be- 
fore the date -of poll. We have already 
held that Exhibit X-6 contains very 
serious allegations showing the respon- 
dent as a man of very low character. 

23. P. W. 14, Dewan Sohan Lai, is 
the Proprietor of the New Bharat 
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Press . New Delhi and P. W. 12 , fe 
the Keeper of Sood Litho Press, 
Daryaganj, - Delhi, of which he has 
stated that his wife is the Proprie- 
trix, P. W. 14 has given evidence to 
the fact that his press did some print- 
ing work for the appellant during the 
mid term election held in May 1968. 
According to him, he printed about 
10,000 copies of the life-sketch of the 
appellant wliich is Exhibit P. W. 14/1, 
for wMch the block and paper were 
supplied by the appellant himself. The 
•order for printing the life-sketch is 
stated to have been given on April 15, 
1968 and the copies were supplied on 
April 20, 1968. Though the appellant 
Pratap Singh did not come on the date 
when the order for printing the life- 
sketch was given, P. W. 14 says that 
on April 20, 1968 the appellant, ac- 
companied by Surajmal and Pritam 
Singh came and took delivery of the 
copies. At this stage, it may be men- 
tioned that the appellant himself has 
admitted that Pritam Singh was a wor- 
ker on his behalf during his election 
campaign and he has also admitted 
though reluctantly, that Surajjmal was 
also his counting agent. 

24. P. W.,14 further states that on 
the day when the appellant and the 
two others came to take delivery 
of the life-sketch P. W. 14/1, they 
brought the manuscript for two pos- 
ters for Exhibits X-1 and X-2 and an 
order was placed for printing a 
thousand copies of each, for which, 
again, paper was supplied by the ap- 
pellant. As his press had no arrange- 
ment for litho printing, he made arran-. 
gements with Sood Litho Press for 
having them printed. He has further 
stated that the manuscript for Exhibit 
X-1 was prepared in his presence by 
Surajmal who had accompanied the 
appellant. After two or three days, 
Surajmal accompanied by - Jagdish 
Chander Grover (P. ,W. 24) came and 
gave instructions for printing 2,000 
copies each of Exhibits X-3 and X-4. 
P. W. 24 was introduced to the witness 
by Surajmal as a very influential per- 
son. These posters were also got print- 
ed through Shod Litho Press., The 
witness has given in detail, with refer- 
ence to the bool^s of accormt, the dates 
when the orders ’(vere, placed for print- 
ing these posters as well as the charges 
received by him for printing the same 
and the amount paid to Sood Litho 
Press. The various entries in the boolts 
of account as well as the vouchers re- 


ferred to by him and coi^idered by the 
High Court, clearly support the oral 
eiddence of P. W. 14 regarding these 
^posters; - ^ ’ 

25. Coining to Exhibit X-6, ' P. W.' 
14 speaks to having printed 10,000 
copies on May 11, 1968. According to 
him, the appellant -Pratap Singh and 
Suraj Mai both visited his Press with 
'idle manuscript and the original manus- 
cript was P. W. 3/2B, As the manus- 
cript was in Hindi and as the witness 
could read Hindi only in print and as 
he saw the heading 'Eishwatkhor ko 
rai mat do’ he asked Surajmal to write 
it out in his presence and, accordingly, 
Surajmal wrote out the same as P. W. 
3/2-C. He further deposes that the 
handbills were printed at his press 
and he charged Rs. 50 as printing 
charges, the payment having been made 
on tire same day, viz.. May 11, 1968. 
As the entire quantity, of 10,000 could 
not be printed on the same day, the 
witness delivered on May IL 1968 it- 
self the quantity that was printed and 
the rest of the copies were delivered 
the next day. He has referred to his 
books' of account regarding the printing 
charges received for the s^e. Accord- , 
ing to Mm the paper for printing hand- 
bills was supplied bjf the appellant 
himself. He also speaks to having re- 
ceived a letter, dated June 12, 1968 . 
from the respondent regarding this 
pamphlet and his having replied to 
the same. 

26. In cross-examinatiori, this wit- 
ness has stated that he has no litho . 
machine and as ExMbits . X-1 to X-4 
Could not be printed in his press he 
made, arrangements with Sood Litho 
Press for printing the same. He states 
that when Pratap Singh came to his 
press he was introduced as ihe candi- 
date standing for election against , the 
respondent. He has also stated that 
as he did not Imow the appellant per- 
sonally and as they wanted the elec- 
tion posters to be printed, he felt reluc- 
tant to do the same, in. the first, inst- 
ance. Mrerefore, when the appellant, 
came with Surajmal to talce delivery 
of the life-sketch, ExMbit P. W. 14/1, 
he brought a letter of introduction 
from Sashi, P. W. 10, Editor and Pub-, 
lisher of Vidrohi; DelM. That letter. 
Exhibit P. W. 14/7 was dated April 16, 
1968 and was given to the witness by 
Surajmal when he and the , appellant 
came to take delivery of Exhibit P. "W; 
14/1. He has further stated that he 
knew P. W. 10 from 1964 as both of 
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them were occupying, for some time, 
portion of the same building bearing 
Door No. 2104, Original Road. As the 
letter was written on the letter-head 
and as he was familiar with the hand- 
writing of P, W. 10, he accepted his 
recommendation and did the necessary 
further printing as. required by the ap- 
pellant. Though suggestions were put 
to this witness that the appellant never 
visited the witness and the life-sketch 
P. W. 14/1 as well as the other post- 
ers, including Exhibit X-6 were never 
got printed at the instance of the appel- 
lant, the witness has denied those sug- 
gestions and has positively stated that 
the appellant did visit him on the oc- 
casions mentioned by him. The wit- 
ness has also referred in great detail 
to his cash book and other accovmt 
books, P. W. 14/4, 4-A and 4-B and 
P. W. 14/5, regarding the printing as 
well as the charges receive'd for the 
life-sketch P. W. 14/1 and Exhibits X-1 
to X-4 and X-6. 

27. Similarly, P. W. 12, the keeper 
of Sood lAtho Press, K. A. Agarwal, 
has given evidence regarding the print- 
ing at the instance of P. W. 14 the 
posters Exhibits X-1 to X-4. He has 
also produced his registers, Exhibits 
P. W. 12/1 ' and 2, as well as the 
counterfoil of his recdpt book, P. W. 
12/3-A to prove the receipt of charges 
in respect of the said printing. In fact 
the counterfoil of the receipt contains 
the initials of P. W. 14 in token 
of having taken delivery of the 
copies. Though the appellant very 
vehemently denied having had 
anything' to do with the planting 
through P. W. 14 of his life sketch 
P. W. 14/1 as well as Exhibits X-1 to 
X-4 and X-6, we are not impressed 
with his evidence. The books of ac- 
count regularly kept in the course of 
business and produced by P. W. 14 and 
P. W. 12 clearly establish that P. W. 
14/1 and Exhibits X-1 to X-4 and X-6 
were printed at the instance of the ap- 
pellant and the necessary materials 
were also supplied by him. The life- 
sketch of the appellant, P. W. 14/1 con- 
tains very detailed particulars regard- 
ing his career and it is idle to suggest 
that the particulars contained therein 
have not been furnished by him and 
he has given very prevaricating ans- 
wers regarding P. W. l4/l. 

28. The appellant has not made any 
suggestion to P. W. 10 that he did not 
give a letter of introduction, Exhibit 


P. W. 14/7 to Sohanlal. The documen- 
tary evidence in the nature of accoimt 
books, receipt books, cash-books and 
. the letter of introduction produced by 
P. W. 14 and P. W. 12, clearly support 
the evidence, of P. W. 14 that the ap- 
pellant visited his press and gave in- 
structions for printing the life-sketch 
P. W. 14/1 and also Ejchibits X-1 to X-4 
and X-6. Therefore the connection 
with the printing of exhibit X-6 and 
the appellant’s responsibility for the 
statements contained therein, are well 
established. 

29. In this connection, it may also 
be noted that P. W. 34, who was the 
polhng agent of tlie appellant, has 
spoken to distributing the handbills 
P. W. 14/1 containing the biography of 
the appellant. In fact he has also 
spoken to dist-ributing'the handbill ex- 
hibit X-6. He is a Congressman and 
he belongs to the party of the appel- 
lant. The evidence of P. W. 34 also 
further establishes tiiat the distribu- 
tion of the life-sketch of the appellant 
P. W. 14/1 and of the handbill Exhi- 
bit X-6 must have been dt the instance 
and with the consent of the appellant. 

30. Coming to the printing of the 
three issues, dated April 22, 1968, May 
6. 1968 and May 13, 1968 of the Vidrohi 
and the defamatory poster. Exhibit X-5, 
the evidence in that regard is furnished 
by R. K. Shashi, P. W. 10, editor of 
Vidrohi Weekly. He has deposed to 
the effect that he knows the appellant 
and that he was sent for by Pratap 
Singh about 20 or 25 days before the 
date of poll. He met tiie appellant, 
his elder brother Priya Vrat, SuraJ- 
mal and certain others who were wi& 
the appellant in his election office. 
The appellant gave material to be pub- 
lished in the Vidrohi relating to the 
respondent Hardwari Lai. They were 
published on April 22, 1968, May 6, 
1968 and May 13, 1968. The witness is 
positive that the various statements 
and news items contained in these 
articles published in the three issues, 
were made on the basis of information 
and material supplied by the appellant. 
He further says that he collected some 
other material froni the friends of the 
appellant. 

31. Regarding Exhibit X-5, he ad- 
mits having published the poster with 
the cartoon and the statements contain- 
ed therein regarding the respondent' 
According to P. "W. 10, those state- 
ments vrere made on the basis of the 
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material supplied by the appell^t 
which had also been published by him 
in the three editions of the . weekly al- 
ready adverted to. In fact in his cross- 
examination, he also refers to having 
received a notice from the respondent, 
P. W, 42/1 regarding Exhibit X-5 and 
to his sending a reply, P. W. 10/4 in 
July 68. In this reply, P. W, 10 had 
stated that as the respondent did not 
require his assistance, he had met the 
Congress candidate Pratap Singh who 
gave materials for being published 
against the respondent and that on the 
basis of those materials published by 
the appellant, he had written articles in 
Vidrohi in the three issues. Even the 
cartoon, Exhibit X-5, along with the 
statements contained therein, was pub- 
lished on particulars given by the 
appellant and that he had also suppli- 
ed 2000 copies of Ejaiibit X-5 for 
which he received the charges. He has 
also referred to a further reply. Exhibit 
P. W. 10/6, sent to the respondent 
wherein he has stated that he charged 
Rs. 2,100 for supplying posters etc., to 
the appellant. In his evidence also 
P. W. 10 has stated that tlie appellant 
purchased 2000 copies of each of the 
issues of Vidrohi as well as the poster 
Exhibit X-5 and received in all a sum 
of Rs. 2,100. He has also spoken to 
the fact that commercial advertise- 
ments relating to the appellant’s factory 
which manufactures engines and pmnp- 
ing sets, continued to be published in 
his weeldy. 

32. In his cross-examination he has 
stated that he had frequent talks with 
.the appellant and Surajmal and it yas 
the latter who suggested that a poster 
with a cartoon Ex. X-5 should be pub- 
lished. Accordingly he. arranged to 
have a cartoon drawn by an artist at 
Delhi and the poster, along \vith the 
cartoon. Exhibit X-5 was published on 
Mss'- 1, 1968. He has also stated that 
he sent, as required under the Press 
Registration Act, necessary copies of 
his publications to the Government 
within a week of their publication. The 
appellant disovraed all contact with 
either.Shaslii, P. W. 10, or his Weekly, 
Vidrohi. In fact Ms claim was that he 
never gave any instructions to P. W. 10, 
either to publish the articles in the 
Uiree issues referred to hy him, or to 
print the cartoon and the matters con- 
tained in ExMbit X-5. The appellant 
'even w'ent to the extent of deposing 
that he had never given any advertise- 
ment for publication in the VidroM. 


33. The appellant, when he gave, 
evidence as R; W, 22, has been severely 
cross-examined -when he disowned all ■ 
contact with the Vidrohi He admitted ; 
that he was a partner of one dozen . 
firms and the names of the firms were 
also given by liim. In particular he 
admitted, tliat he is a partner of M/s. 
Hindusthan Automobile Industries. He 
also admitted tliat tliis firm is owned 
by Mm and Ms brother Priya Vrat in 
equal shares. Though the appellant . 
was prepared to go to the extent of 
saymg that he has never heard of Vid- 
rohi before,, he- was squarely . faced 
ivith an advertisement in the VidroM, 
ExMbits R. W. 22/3 . to 6. He admitted 
that these exhibits related to . the ad- 
vertisement regarding Ms . firm M/s. 
Hindusthan' Automobile Industries and 
he gave a very evasive reply by saying 
tliat the advertisements may have been 
given by the Manager of the firm. In 
fact a suggestion was made to the "wit- 
ness that they were giving more, ad- 
vertisements to Vidrohi after the arti-. 
cles against the respondent, and in fav-r 
our of tlie appellant were published, 
during the election, and he frankly ad- 
mitted that he cannot either contradict 
or affirm this suggestion. 

34. The answers given by the ap- 
pellant clearly show that he was mah- . 
ing a desperate attempt to disown all 
knowledge of the VidroM because if 
once his intimacy with the "VidroM, is 
established, the natural conclusion 
would be that he is responsible for the 
"statements contained in the three issues 
of the VidroM and Exhibit X-5. The 
same is the case with the publication 
in the Urdu Weekly Kalakar, dated 
May 3, 1968, Exhibit '9/1. Here again 
P. W. 11, the printer and publisher of 
this Weeldy has , deposed to Ms meet- 
ing the appellant and the latter giving 
liim certain materials to be published 
in Kalakar against the respondent. He 
has also spoken to the fact that he ac- 
cordingly published Exhibit P-9/1 on 
May 3, 1968 and at the request of the , 
appellant supplied Mm 2000 copies for 
which he received a sum of Rs. 200. , 

35. The appellant no , doubt dis- 
claimed any connection with the. publi- 
cation Exhibit P-9/1 or the statements 
contained therein. But it is not pos- 
sible to accept' Ms evidence. The evi- 
dence of P. Ws. 10 and 11 . clearly 
establishes that it was ..the appellant 
who furnished the necessary materials 
against the respondent as contained in 
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the three issues of Vidrohi and Exhibit 
X-5 and P-9/1. . 

36. Mr Gupte, learned counsel for 
the appellant, referred us to the evi- 
dence of P. W.13 who was himself a 
printer and publisher at Bahadurgarh, 
and who is stated to have been con- 
tacted by the appellant for printing. 
According to Mr. Gupte it was unneces- 
sary for the appellant to have gone 
about from press to press in New 
Dellii, as facilities were available even 
in Bahadurgarh. We are not inclined 
to accept this contention, for P. W, 13 
himself has stated that Hindi and Urdu 
posters could not be printed at his press 
and that his idea was to arrange to 
have them printed from Delhi. But 
his evidence makes it clear that the 
appellant and Suranmal had come to 
him for printing certain materials and 
that on the ne^ day they informed 
him that they would have the neces- 
sary materiais printed at Delhi itself 
and took back tlie materials given to 
P. W. 13. This evidence also makes it 
clear that the appellant was going 
with Surajmal to the press of P. W. 
13 and, if this be so, there is no tiling 
strange in his having gone personally 
to P. Ws. 10, .11 and 14. 

37. Exhibit X-5, we have already 
pointed out, does not give the date as 
such, but the evidence of P. W, 10 is 
that it was published on May 1, 1968 
That it must have -been published on 
May 1, 1968, as spoken to by P. W. 10 
is corroborated by the evidence of Kho- 
sla, P. W. 4. He is the Staff Reporter 
of the Tribune for Rohtak District and 
his report P. W. 4/2R, dated May 2, 
1968 refers to his having seen huge 
posters one of which is Exhibit X-5. 

38. . P. W. 3, Dandekar, who was the 
General Secretai-y of the Swatantra 
Party, has also -given evidence to the 
effect that during his tour of the con- 
stituency before the 6th or 7th of May 
1968 he saw the poster Exhibit X-5 in 
several places. Therefore the evidence 
of P. Ws.. 3 and 4 clearly establishes 
that the poster Exhibit X-5 had been 

' published and circulated, at any rate, 
in Bahadurgarh town before the date 
of the poll. The evidence of Dandekar 
is also corroborated by the evidence of 
Professor Ranga, who was examined 
on commission. 

39. Similarly, regarding Exhibit 
X-6, the evidence of Dandekar, P. W. 
3 establishes that it had been widely 
circulated in Bahadurgarh before the 


date of the poll. That will be seen from 
the fact that P. W. 3 has produced a copy 
of the pamphlet. Exhibit X-6, with an 
endorsement of the respondent, dated 
May 11, 1968. The endorsement has 
been marked as P. W. 3/2-A to the ef- 
fect: "Mr. Dandekar, you may like to 
see this is ah example of the sort of 
propaganda that I am being subjected 
to — Hardwarilal, 11-5-68”. P. W. 3 
stated that he received this hand- 
bill vdth the endorsement of the res- 
pondent on May 12, 1968 and the copy 
produced by him contained the initials 
of P. W. 3. He has stated that the al- 
legations contained therein are absolu- 
tely false. 

40. So far as we can see, no cross- 
examination has been made of P. W. 3 
when he has spoken to Exhibits X-5 
and X-6 having been pasted and dis- 
tributed in B^adurgarh before the 
date of the poll. It is also in evidence 
that on May 11, 1968 Mr. Chavan was 
to address a meeting in support of the 
appellant and that is why he was very 
anxious that the handbills. Exhibits 
X-6, should be made available to him 
for distribution to the members of the 
public who come to attend the meet- 
ing. We have -already referred to the 
evidence of P. W. 14 that he got print- 
ed 10000 copies of Exhibit X-6 and 
gave as many copies as he could print 
even on May 11, 1968. 

41. As pointed out above, the evi- 
dence of P. Ws. 3 and 4 and of Pro- 
fessor Ranga, clearly establish that 
Exhibits X-5 and X-6 were circulated 
and distributed before the date of the 
poll. 

42. P. Ws. 15 and 16 have also 
spoken to distribution of Exhibits X-5 
and X-6 near tlie villages round about 
Bahadurgarh. P. W. 24, Jagdish Gro- 
ver, who was a Municipal Com- 
missioner of Bahadurgarh, has given 
evidence to tlie effect that during the 
mid-term election he worked for the 
appellant and he was in charge of the 
city election office in the Dharamsala 
of Ram Kanwar (R. W. 5) which was 
at a distance of about 3 furlongs from 
the Adda. According to him there are 
two Dharamasalas of R. W. 5, one in 
the city and the otlier near the Adda. 
It was his duty to engage rickshaw- 
wallas and other workers for pasting 
the posters and distributing and mak- 
ing arrangements for the meetings to 
be held in Bahadurgarh. He had 
engaged before the. date of the poll all 
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the rickshaws for transporting the vot- 
ers. He has stated that Amar, Lai, P. 
W. 15, was engaged not by him, but by 
Surajmal. He has referred to issuing 
under instructions from the appellant, 
to the - workers for distribution the 
handbill Exhibit X-6 and ; the poster 
Exhibit X-5 as well as the issues of: 
VidroM and Kalakar. All these were 
distributed in the city of Bahadurgarh. 
He has stated that he has nothing to 
do with their distribution in the rural 
areas. He further speaks to having 
made arrangements for having shami- 
anas from Kamla Tent House put up 
for the meeting organised by the ap- 
pellant on May 11, 1968. He further 
states that he worked as counting agent 
of the appellant. 

43. According to the appellant, 
Jagdish Grover was not in charge of 
his election office and that on the other 
hand it was really Ram Kanwar Gupta, 
R. W. 5 who was in charge of his elec- 
tion office in the Dharamshala near the 
bus stand. But he admitted ultimately 
that he had cited Grover as one of his 
witnesses, but did not examine him. 
He also admitted that Grover was one 
of his counting agents but his explana- 
tion in this regard as to why he appoint- 
ed him as a counting agent is very 
flimsy. He says that as Jagdish Gro- 
ver happened to be near the counting 
booth on the date of poll, .he appoint- 
ed him as Ms cormting agent. We have 
no hesitation in rejecting the evidence 
of the appellant that Grover was not 
in charge of his city office. In fact it 
is seen that the respondent in the elec- 
tion petition had specifically stated that 
the appellant had six offices and there 
has been no denial by the appellant in 
this regard, though in the witness box 
he was prepared to say that he had 
only one election office. It is no doubt 
-true that P. W. 15 does- not refer to 
Grover being in charge of the city 
office, but we have already referred to 
the fact that Grover was. appointed as 
the counting agent by the appellant 
even on his own admission & the further 
fact that he included him as one of the 
witnesses to be examined on Ms be- 
half, clearly shows that Grover must 
have played a very prominent part in 
connection with the mid-term poll on 
behalf of the appellant. The evidence 
regarding the arrangements made by 
P. W. 24 for the meeting held on May 
11, 1968 in connection' with the visit 
of Mr. Chavan to address an election 
meeting in support - of the appellant is 


corroborated, by . the evidence of the 
proprietor of Kamala Tent House, . 
P. W. 26, SMv Dev Singh. P. W. 26. has 
stated that he had supplied shamiana, 
loud-speaker, stage etc., to the respon- 
dent in connection with the election . 
meeting held on May 10, 1968, and at 
the request of Groyer, P. , W- 24, he 
allowed aU those articles to be utilised , . 
for the meeting to be held on May 11, 
1968 in support of the appellant and 
that he received the necessary, charges 
for the same from Grover, P. W. 24. 
We have also referred to the fact thalt 
P. W. .14, Sohanlal, has spoken to the 
fact that Surajmal a close associate of 
the appellant during , one of Ms visits 
was accompanied by Jagdish Grover. 
The evidence of P. Ws. 30 and 34, who 
are both polling agents of the appel-, 
lant, shows that Esdubits X-5 and X-6 
and the issues of VidroM and Kalakar 
had been widely distributed in Baha- 
durgarh. , : 

44. The evidence of P. W. 34 who 
was one of the polling agents of the 
appellant, clearly refers to the. two 
Dharamsalas of Ram Kanwar one in 
the city and one near the bus stand. : 
•Tliis clearly supports the evidence of 
Jagdish Grover, P. W. 24 that there ‘ 
■was an election office in the city and 
also another hear the Adda. 

45. Mr. Gupte, learned counsel for 
the appellant, sought to discredit the 
evidence of P. W. 24 by relsdng upon 
the e'vidence of Rmn Kanwar Gupta, 
R. W. 5 -who has given evidence to the 
effect that the . election office of the 
appellant was in the Dhafaihsala near 
the Adda and that there" was no elec- 
tion office in the City. He also claim- 
ed to be in charge of the election office 
of the appellant at the Adda and he 
has stated that Grover -was neither a 
Congress worker nor was in charge of 
the appellant’s election office. The 
evidence of R. W. 5 does not impress 
us as that of a truthful vritness. R. W. 

5 had not been cited by the appellant . 
as his vritness for tMs purpose and, as 
pointed out by the High Court, the 
case that R. W. 5 was in charge of the 
office is clearly an after-thought. 

46. To conclude, - the evidence of 
P. Ws. 3, 4, 15, 16, 24, 30 and 34 and of 
Professor Ranga, clearly establish that . 
ExMbits X-1 and . X-5 were widely 
distributed and -published in Bahadur- ., 
garh before the date of the poll. The " 
e'ridence of some of the witnesses, dis- 
cussed.abdve and as stated earlier,' also 
show that the distribution and circula- 
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tion were at the instance and mth the 
consent of the appellant. 

47. - Regarding the . distrihution oi 
Exhibits X-5, X-6, the three issues of 
Vidrohi and Kalakar in the -rural 
areas, the evidence is furnished by 
several witnesses, P. Ws. 9 and 17 to 
23. Most of these witnesses were the 
polling agents of the appellant and 
one criticism that was levelled against 
accepting their evidence was that they, 
once worked tor the appellant during 
the .elections and the fact that they 
had now turned against him, would 
show that their evidence could not be 
true. It is no doubt true that most 
of these "witnesses were all the poll- 
ing agents of the. appellant and the 
fact that they are ^ving e-vidence 
against the appellant is urged as a 
ground for their e-vidence being reject- 
ed in toto. We are aware, that imder 
those circumstances, their evidence 
•will have to be treated -with great cau- 
tion. But, in -this case ther.e is the e'vi- 
dence of P. W. 25 which clearly shows 
that these posters, handbills and copies 
of Vidrohi and Kalakar were very 
■widely distributed in the rural areas 
before the date of the poll. He was 
a congressman and he fought the elec- 
tion against the respondent in 1962, 
1967 as also in the by-election in 1967 
but lost in all those elections. Even 
during the mid-term election in ques- 
tion, he applied for a Congress ticket, 
but it was given to the appellant. Be- 
ing a Congressman, he was working on 
behalf' of the Congress candidate, "viz., 
the appellant. He has stated that in 
his tour round the various villages he 
came across Exhibits X-5 and X-6 and 
the copies of Vidrohi and Kalakar 
■which were very "widely distributed on 
behalf of the appellant. He has also 
referred to the fact that Surajmal was 
an ardent supporter of the appellant. 
All these posters and other things 
were seen by him before the date of 
the poll. P. W. 25 has spoken to the 
fact that the respondent, when he was 
a JTinister, had suspended him while 
he was working as a Sarpanch and 
that clearly sho"ws that he cannot be 
too friendly "with the respondent. 
There is no suggestion as to the polling 
agents of the appellant who have 
given e"vidence that they have been 
won over by the respondent, nor is it 
established that their evidence is false, 
as their statements are well, corrobo- 
rated by the other e-vidence on record. 


48. Another "witness, R. W. 19 also 
speaks to ha-ving seen the poster "with 
the cartoon. Exhibit X-5. The other 
"Witnesses referred to above, clearly 
speak to the manner in which the dis- 
tribution of these posters, handbills 
and copies of Vidrohi and Kalakar 
were made on behalf of the appellant 
and at his instance. ■ Their e"vidence 
has been considered in great detail by 
the High Court and we do not think 
it necessary to traverse the ground 
o-ver again. Their e-vidence clearly 
establishes that the documents imder 
consideration were all published and 
circulated in the rural areas on behalf 
of and "with the consent of the appel- 
lant before the date of the poll, 

49. Mr. Gupte, learned counsel, 
urged that Surajmal has been referred 
to as having played a very important 
part in support of the appellant in the 
elections and that he had also given 
manuscripts to P.Ws. 10, 11 and 14. 
He urged that the burden of pro-ving 
"the corrupt practice alleged again^ 
the appellant is on the respondent and 
he should have examined Surajmal to 
prove that the necessary materials 
contained in the pamphlets and news- 
paper publications in question were 
furnished by the appellant and that 
the publication and circulation were 
also made by the appellant or "with 
his consent. 

50. Vie are not impressed "with this 
contention of the learned counsel. That 
Surajmal was actively associated "with 
the appellant is borne out by the e"vi- 
dence already discussed. The appel- 
lant himself has admitted, as R. W. 22, 
that Hari Chand, brother of Surajmal 
and their employee one Sia Ram, were 
his counting agents. No doubt he has 
stated that he appointed Hari Chand 
and Surajmal as his counting agents 
because they happened to be near the 
polling station along "with certain 
other workers of the appellant. This 
is the same explanation that the ap- 
pellant gave regarding Jagdish Grover 
and has not been accepted by us. The 
only explanation that the appellant 
gave for not examining Surajmal was 
that he was neutral. In fact, in his 
evidence as R. W. 22, the appellant had 
further stated that he was not prepar- 
ed to ‘ join even in any joint request 
that may be made to the court for 
examining Surajmal as a Court -wit- 
ness. So far as we can see, there is 
absolutely no suggestion to P. Ws. 10, 
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11 and 14 that the manuscripts pro- 
duced by them are not in fact in the 
handwriting of Suraimal. 

51. In view of all these circum- 
stances, the non-examination of Stiraj- 
mal, by the respondent, is of no con- 
sequence. ‘ 

52. It follows, In view of what is 
stated above, that the appellant must 
be held guilty of a corrupt practice, 
under S. 123 (4) of the Act, in respect 
of the printing, publication, circulation 
and distribution of Exhibits X-5, X-6, 
the three issues of Vidrohi and 'the 
issue of Kalakar, which contained 
statements relating to the personal 
character and conduct of the respon- 
dent and which have been held to .be 
false and which the appellant could | 
not have believed to be true. Those 
statements had been made by the ap- 
pellant to prejudice the prospects of 
the respondent in the election. 

53. The appeal therefore fails and 
is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1514 
(V 57 C 317) 

(From: Bombay) 

A. N. RAY AND I. D. DUA JJ. 

Hargun - Sunder Das Godeja and 
others, Appellants v. The State of 
Maharashtra, Respondents. 

Criminal Appeals Nos. 153, 155 and 
172 of 1967 D/- 26-3-1970. 

' (A) Evidence Act (18,72), S.' 101 — 

Burden of proof — Criminal trial — ■ 
Charge of criminal misappropriation 
under Prevention of Corruption Act 
— Nature of burden of proof on prose- 
cution, negative — Burden can be dis- 
charged by circumstantial evidence — • 
Duty of court under S. 342 A, Cr. P. C, 
pointed out. 

YTiere the adcused were charged with 
criminal fconspiracy to commit criminal 
misappropriation . on allegation that 
they had dishonestly and fraudulently 
misappropriated or converted to their 
own use some bags of wheat from the 
bags released from the ship, it is no 
doubt true that the. onus on the prose- 
cution is of a negative character and 
also that the failure on the part of the 
accused to give evidence on the ques- 
tion as to when, wh ere and to whom 

. DN/EN/B587/70/RGD/B ' ~ 


the controversial bags were deliver^ , 
cannot under bur law give rise to any 
presTimptibn against them. The cri- 
minal courts holding trial under the 
Criminal .P. C. have to bear in mind 
the provisions of S. 342-A of the Code 
and to see that their mind is hot in- 
fluenced by such failure bn the p^ 
of the accused. But that does not mean 
that such negative onus is not capable' 
of being discharged by appropriate cir- 
cumstantial evidence. ..If the circum- 
stantial evidence is tnistworthy and 
establishes facts and circumstances the 
combination of which, does not admit 
of any safe inference other than that of 
the guilt of the accused then there can 
hardly be any escape for him and the 
Court can confidently record a verdict 
of guilty beyond reasonable doubt. The 
Court would, of coimse, be weir advised 
in case of circiunstantial evidence to be 
watchful and to ensure that conjectu- 
res dr suspicions do not take the place 
of legal proof. The chain of evidence 
to sustain a conviction must be com- 
plete and admit of no reasonable con- 
clusion consistent with tire innocence 
of the accused. (Paras 1, 6) 

(B) Constitution of India Art. 136 

— Supreme Court when wiU review, 
evidence. ■" 

The Supreme Court under Art. 136 
does not normally proceed to review 
the evidence in criminal cases unless 
the trial is vitiated ' by some illegality 
or material irregularity of procedure 
or the trial is held in violation of rules 
of natural justice resulting in unfair- 
ness to the accused or the judgment 
or order imder appeal has resulted in 
grave miscarriage of justice. Tliis 
Article reserves to the Supreme Court 
a special discretionary power to inter- 
fere in suitable cases when for special 
reasons it considers that interference 
is called for. in the larger ihtere.sts of 
justice. This article cannot be so con- 
strued as to confer on a party a right • 
of appeal where none exists under the 
law. Cr. A. No. 125 of 1967 D/- 12-1- 
1968 (SC) Ref. (Para 9) 

(C) Criminal P, C. (1898) S. 342 A 

— Duty of Court in the matter of ap- 
preciating evidence pointed but. 

(Para 8) 

(D) Prevention of Comiption Act 
(1947), S. 5 — Misappropriation — Nega- 
tive burden on prosecution can be dis- 
charged by circumstantial evidence. 

(Para 6| 
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Cases Ref: Chronological Paras 
11968) Cri. Appeal No. 125 of 1967. 

D/- 12-1-1968 (SC), Chidda 

Singh V- State of Madh Pra 9 

Pollowing' judgment of the Court was 
(delivered by 

DUA, J. : The four appellants in 
&ese three appeals by special leave 
were tried in the Court of the Special 
'Judge . for Greater Bombay on a 
charge of conspiracy punishable under 
S. 120-B, T. P. , C. Accused No. 1 
(Shiv Kumar Lokumal Bhatia) was a 
godown clerk; accused No. 2 (Hargun 
Sunderdas Godeja) was the Senior 
Godown Keeper and accused no. 3 
(Hundraj Harchomal Mangtani) was 
the Godown Superintendent at the 
General Motors Godown at T-Shed, 
Sewri, Bombay, belonging to the Food 
Dept, of the- Government of India, 
Accused No. 4 (Shanliar Maruthi 
Phadtare) was a driver of Truck No. 
2411. The allegation against them was 
that all these accused during the 
month of July, 1963 were parties to 
criminal conspiracy to commit criminal 
breach of trust in respect of 1060 bags 
of red wheat which were released 
from the ship S. S, Hudson on 
July 7, 1963 at Bombay for storing 
them in the G-M. 2 Godown at Sewri. 
In pursuance of this conspiracy, it was 
alleged, they had dishonestly and 
fraudulently misappropriated or con- 
verted to their own use 80 bags of red 
wheat out of 1060 bags released from 
the ship. Accused Nos. 1, 2 and 3 were 
also charged under Section 409 read 
with Section 34, I. Pi C., Section 5 (2)' 
readT with Section 5 (1) (d) of the Pre- 
vention of Corruption Act, 1947 read 
with Section 34, I. P. C., Section 5 (2) 
read with Section 5 (1) (c) of the Pre- 
vention of Corruption Act read v/ith 
Section 34, I. P. C. and Section 477-A 
read with Section 34, I. P. C.' 

2. The learned Special Judge on a 
consideration of the evidence on the 
record held that the prosecution has 
succeeded in proving the conspiracy on 
the part of all the fom: accused to 
commit criminal breach of trust in res- 
pect of the 80 bags of red wheat. Ac- 
cused Nos. 1, 2 and 3 were also held 
to have gained pecuniary advantage 
-and further to have altered the re- 
cords of the T Shed. Holding the of- 
fences to be serious in view of the 
general shortage of food grains in the 
country the court felt that the case 
called for deterrent sentences. Under 


S. 120-B I. P. C. all the accused were 
sentenced to rigorous imprisonment for 
four years. Accused Nos. 1, 2 and 3 
were - in addition held guilty under 
S. 409, I. P. C. read with S. 34, I. P. C. 
and under S. 5 (2) read with S. 5 (1) (c) 
of the Prevention of Corruption Act 
read wdth S.' 34, I. P. C., under Section 
5(2) read with S. 5(l)(d) of Prevention 
of Corruption Act read with S. 34, 
I. P. C. and also under S. 477-A read 
\vith S. 34, I. P. ,C. and sentenced to 
rigorous imprisonment for four years 
on each of these four counts, the sen-^ 
tences to be concurrent. 

3. On appeal the High Court con- 
firmed the order of the trial court as 
against accused' No. 4 and dismissed 
his appeal. The conviction of accused 
No. 1 under S. 5(2) read with S. 5(l)(c) 
of the Prevention of Corruption Act 
.read with S. 34, I. P. C. was set aside. 
But his conviction and sentence xmder 
S. 120-B, I. P. C. and imder S. 5(2) 
read with S. 5(l)(d) of the Prevention 

-of Corruption Act read with S. 34, 
I. P. C. as also under S. 477-A read with 
S. 34, I. P. C. was confirmed. His con- 
viction under S. 409 read with S. 34, 

■ I. P. C. was altered to one imder S. 409, 
I. P. C. but without altering the sen- 
tence. The convictions of accused Nos. 
2 and 3 under S. 409, 1. P. C. read with 
S. 34, I. P. C. as also imder S. 5(2) read 
with S. 5(l)(c) of the Prevention of 
Corruption Act read with S. 34, I. P. C. 
were set aside but their conviction and 
sentence under S. 120-B, I. P. C. and 
under S. 5(2) read with S. 5(l)(d) of the 
Prevention of Corruption Act read with 
S. 34, 1. P. C. was confirmed. 

4. In this Court -Shri Chari ques- 
tioned the appellants’ conviction on the 
broad argument which was indeed the 
main plank of his challenge against the 
impugned order that there was a great 
confusion in the matter of storage of 
stoclcs of the foodgrains in the T-Shed 
and there was complete want of regu- 
larity and considerable inefficiency in 
the matter of keeping the records of 
the arrivals and storage of the stocks 
with the result that it would be liiglily 
unsafe to rely on the evidence relating 
to the records of the stocte in the T- 
Shed, for holding the appellants guilty 
of the criminal offences charged. The 
learned counsel appearing on behalf of 
the other appellants, v/hile generally 
adopting Shri Chari’s argmnents, sup- 
plemented them by reference to the 
distinguisliing features of the case 
against their individual clients. 



1518 S. C. [Pr. 9] L T. Commr., W. B. v. Prem Bhai Parekh • ■ ; * 


truclcs in the godown does not as al- 
ready noticed contain any entry in res- 
pect of the truck in question. . The re- 
verse of' Ex. 41 is not printed in the. 
printed paper book but we have check- 
ed up from the original record that the 
witness Shiride is right. Non-inclusion 
of the entry of the truck in question 
in Ex. 41, is in our view, very material. 
In Ex. 53 the. daily Arrival Tally book 
for July 7, 1963 the entry at SL No. 68 
shows departure of the truck; in ques- 
tion at 12.15 afternoon whereas in Ex. 
41 it is shown as at 1.15 p. m. .and in 
Ex. 11-B at 12.15 afternoon. This, ac- 
cording to P. W. 18, was designed to 
show that the truck was unloaded dur- 
ing the recess period which, according 
to evidence on the record, was not done. 
The explanation of accused No. 1 'is , 
that on July 7, 1963 he was not feeling 
well though he attended the office. He 
had to get chits from the warners and 
count the number of bags in the truclc 
and order the labourers to unload them 
from the trucks. The suggestion ap- 
pears to be that due to these multifari- 
ous duties and due to his being un- 
well he had perforce to enter the truck 
chits in the tally books only when he 
could get time and meanwhile he had 
no other alternative but to put the un- 
entered truck chits in his pocket. Ac- 
cording to him, it was on July 10, 1963 
when he was giving Ms clothes to the 
washerman that he discovered the soli- 
tary’- chit in question left by mistake 
in his pocket. The explanation is far 
from satisfactory and we are not im- 
pressed by it. It may in tliis connec- 
tion be pointed out that July 7, 1963 
v;as a Sunday and the three accused 
persons were specially called for re- 
ceiving the grain that had arrived by 
the two steamers. The amount of work 
to be done on that day can thus scarce- 
ly be considered to be excessive.' And 
then the fact that only one solitary 
truck cMt relating to the 80 bags in 
question should happen to have re- 
• mained in the pocket of accused No. 1 
to be discovered only on July 10, 1963 
is also not without some si^ficance. 
We agree -with the High Court in hold- 
ing this explanation to be unconvincing 
and that the 80 bags in question were 
in fact not received, at the T-Shed on 
July 7, 1963. In our opinion; the materi- 
al on the record to wMch our attention 
has been in-vited fully supports the 
conclusions of the High Court. We 
may appropriately repeat what has 
often been pointed out by this Court 


that under Article 136 of the Constitu- 
tion this Court does not normally pro- _ 
ceed to review the evidence in criminal 
cases unless, the trial is vitiated by 
some illegality or materiar irregularity 
of procedure or the trial is held in vio- 
lation of rules of natural justice results 
ing in unfairness to the accused or the 
judgment or order under appeal has 
resulted in grave miscarriage of justice. 
This Article reserves to this Court a , 
special discretionary power to inter- 
fere in suitable cases when for special 
reasons it considers that interference 
is called for in the larger interests , of 
justice. As observed by tMs: Court In 
CMdda .Singh V. State of Madhya 
Prade.sh, Cri. A No. 125 of 1967 D/- 12- 
1-1968 (SC) this Article cannot be so 
construed - as to confer on a party , a 
right of appeal where none exists - 
under the law. We, however, under- 
took in tMs case to go through the e-vi- 
dence to which our attention was in-vit- 
ed to see whether or not the conclu- ■ 
sions of the High Court are insupport- ‘ 
able. We are not persuaded to hold 
that in this case there is any , cogent 
ground for interference with those con- , 
elusions. TMs appeal accordingly fails - 
and is dismissed. 

Appeal dismissed. ■ 


AIR 1970 SUPREME COURT 1518 
(V 57 C 318) 

(From; Calcutta) . . ... 

W. C. SHAH, K. S. HEGDE AND ' 
A. N. .GROVER, JJ, 

Commissioner of Income-rtax, . West 
Bengal, Calcutta,. Appellant v. Prera 
Bhai Parekh and others. Respondents. 

- Civil Appeal No. 2272 of 1966, Dj- 20- 
4rl970. . 

'<A) Income-tax Act (1022), S. 16(3) 
■ — Section- creates artificial income — 
Hence it is to be strictly construed. 
AiR 1965 SC 86G, Foil (Para 8) 

(B) Income-tax Act (1922), S. 16(3) 
Income to minors from partnership 
firm — When can be included in in- 
come of father. 

Before an income can be held to 
come within -the ambit of 'S. 16(3),' it 
must be proved to have arisen directly 
or indirectly from a transfer of assets 
made by the assessee in favour of his 
wife or minor children. The connection 
between the transfer of assets and the 
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income must" be proximate. The in- 
come in question must arise as a result 
of the transfer and not in some maimer 
connected •with it. (Para 8) 

Hence income arising to minors out' 
of partnership firm cmnot be includ- 
ed in the total income. of father -when 
there is no nexus between such income 
and the assets which are transferred 
by-asse'ssee to the minors. , (Para 8) 
Cases Ref: . Chronological Paras 
(1965) AIR 1965 SC 866 (V 52) = 

(1965) 55 ITR 637, Commr. of 
income-tax, Gujarat v. Keshav- 
lal LaDubhai Patel 9 

The folio-wing' judgment of the Court 
was delivered by ' 

HEGDE J. : This is an appeal by cer- 
tificate, granted by the High Court of ■ 
Calcutta imder S. '66A(2) of the Indian 
Income-tax Act, 1922 (to be herein- 
after referred to as the Act) against the 
decision of that Court in a reference 
imder S. 66(1) of that Act. 

2. The two questions of law referr- 
ed to the High Court by the tribunal 
are; (1) Whether S. 16(3) of the Act was 
ultra -vires the Central, Legislat-ure and 
(2) Whether on the facts and in the 
circumstances of the case, the income 
arising to the three minor sons of the 
assesseee by virtue of their admission 
to the benefits of the partnership of 
M/s. Ajitihal Kanhaiyalal -was rightly 
included in the total income of the as- 
sessee under S. 16(3)(a)(iv) of the Act. 

3. The assessee at whose instance 
those questions were referred did not 
press for an answer in respect of ques- 
tion No. 1. Therefore that question 
was not dealt -with by the High Court. 
Hence we need not go into that ques- 
tion. The High Court answered the 
second question in favour of the 
assessee. 

4. The facts necessary for the pur- 
pose of deciding the point in dispute 
as set out in the statement of the case 
submitted by the tribunal are as fol- 
lo-ws: 

5. The assessee Shri Ajitmal Parekh 
was a partner of the firm M/s. Ajitmal 
Kanhaiyalal ha-ving 7 annas share there- 
in He continued to be a partner of 
that firm till July 1-, 1954 which was 
the last date of the accounting year of 
the firm, relevant for the assessment 
year 1955-56. On July 1, 1954, the 
assessee retired from the firm. There- 
after he gifted to each of his four sons 
Rs. 75,000. Out of his four sons, three 
were minors at that time. - There was 
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a reconstitution of the firm -with effect 
from July 2, .1954 as e-videnced by the 
partnership deed, dated July 5, 1954. 
The major son of the assessee became 
a partner of the reconstituted firm 
and his minor sons were admitted to 
the benefits of that ■ partnership in the 
reconstituted firm. The major son had 
2 annas share. Eds three minor bro- 
thers were admitted to the benefits of 
the partnership, each one of them hav- 
ing 2 annas share. In the assessment 
year 1956-57, the Income-tax Officer 
held that the income arising to the 
minors by virtue of their admission to 
the benefits of the partnership came 
-within the purview of S. 16(3)(a)(iv) 
of the Act. He included that income 
in the total income of the assessee for 
that year. In appeal the Appellate As- 
sistant Commissioner substantially up- 
held the order of assessment made by 
the Income-tax Officer but he held 
that the minors were entitled to only 
1-9 pies share in the firm. The assessee 
took up the matter in appeal to the In- 
come-tax Appellate Tribunal. The tri- 
bunal upheld the decision of the Appel- 
late Assistant Commissioner. 

- 6. On the facts found by the tribu- 
nal, the High Court came to the conclu- 
sion that answer to question No. 2 
should be in the negative and in favour 
of the assessee. 

7. The tribunal found that the capi- 
tal invested by the minors in the firm 
came from the gift made in their fav- 
our by their father, the assessee. That 
finding v/as not open to q.uestion be- 
fore the High Court nor did the High 
Court depart from that finding. But 
on an interpretation of S. 16(3)(a)(iv) 
the' High Court opined that the answer 
to the question must be in favour of 
the assessee. Section 16(3)(a)(ivl 
reads: 

"In computing the total income of 
any individual for the purpose of 
assessment, there shall be included (a) 
so_ much of the income of a wife or 
minor child of such individual as arises 
directly or indirectly 

(iv) from assets transferred directly 
or indirectly to the minor child, not 
being a married daughter by such indi- 
vidual otherwise than for adequate 
consideration.” 

8. Before any Income of a minor 
child can be brought -within the scope 
of S. 16(3)(a)(iv), it must be established 
that the said income arose directly or 
indirectly from assets transferred dire- 
ctly or .indirectly by its father. There 
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Is no dispute : that the ^ assessee had 
transferred to each of his minor sons, 
a sum of Rs. 75,000. It may also be 
that the amount contributed by those 
minors as their share in the firm came 
from these amotmts. But the question 
stni remains whether it can be said 
that the income with which we are 
concerned in this case arises directly 
or indirectly from the assets transferr- 
ed by the assessee to those minors. The 
connection between the gifts mention- 
ed earlier and the income in question 
5s a remote one. The income of the 
minors arose as a result of their ad- 
mission to the benefits of the partner- 
ship. It is true that they were admitt- 
ed to the benefits of the partnership 
because of the contribution made by 
them. But there is no nexus between 
the transfer of the assets and the in- 
come in question. It cannot be said 
that that income arose directly or in- 
directly from the transfer of the assets 
referred to earlier. Section 16(3) of 
the Act created an artificial income. 
That section must receive strict con- 
struction as observed by this Court in 
Commr. of Income-tax Gujarat v. 
Keshavlal Lallubhai Patel, (1965) 55 
ITR 637 = (AIR 1965 SC 866). In our 
judgment before an income can be 
held to come within the ambit of Sec- 
tion 16(3), it must be proved to have 
arisen— directly or indirectly — from a 
transfer of assets made by the assessee 
in favour of his wife or minor child- 
ren. The cotmection between the 
transfer of assets and the income must 
be proximate. The income in question 
must arise as a result of the transfer 
and not in some manner connected with 
it. 

9. For the reasons mentioned 
above, this appeal fails and the sarne 
is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1520 
(V 57 C 319) 

J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER JJ. 

Sirpur Paper Mills Ltd. Appellant v. 
Commissioner of Wealth Tax, Hydera- 
bad, Respondent. 

Civil Appeals Nos. 2269-2270 of 1966, 
P/- 20-4-1970. 
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(A) Constitution of India, Art. 136 
— Practice of Supreme Court — Direct 
appeal in taxing matter by-passing nor- 
mal procedure not entertained . — . 

Supreme Court when would interfere. 

Ordinarily Supreme Court does not 
encourage an aggrieved party to appeal ,, 
directly to it against the order of a Tri- 
bunal exercising judicial functions 
under a taxing statute, and tliereby to 
by-pass the normal procedure of appeal 
and reference to the High Court, but 
where a question of principle of great 
importance ^ises the Supreme Court ' 
may entertain it. (Para 2) 

Thus, where the Commissioner of 
Wealth Tax misconceiving the . nature 
and extent of his revisional -jurisdic- 
tion tmder S. 25, Wealth Tax Act has 
surrendered his authority, and judg- 
ment to the directions issued by the 
Board of Revenue* without exercising 
his own independent judgnient, the 
Supreme Court set aside the order and 
directed the Commissioner to dispose 
of the revision according to law, 

(Paras 2, 10 and 11) 

CB) Wealth Tax Act (1957), S. 25 — 
Revisional power of Commissioner — 
Nature and extent, of. 

The power conferred by S. 25 is hot 
administrative; it is quasi judicial. The 
expression "may make such inquiry 
and pass such order thereon” does not 
confer any absolute discretion on the 
Commissioner. In exercise of the power, 
the Commissioner must bring to bear 
an unbiased mind, consider impartially 
the objections raised by the aggrieved 
party, and decide the dispute accord- 
ing to procedure consistent ydth the 
principles of natural justice. He can- 
not permit Ihs judgment to be influenc- 
ed by matters not disclosed to the 
assessee nor by dictation of another 
authority. (Para 3) 

(C) Wealth Tax Act (1957), S. 13 — 
instriictions and directions issued by 
Board of Revenue control exercise of 
power of officers of department in mat- 
ters administrative but not quasi judi- 
cial — : Proviso to S. 13 does not imply 
that Board may give directions to 
Wealth Tax OHicer or Commissioner in 
exercise 'of his quasi judicial function. 

(Para 3) 

(The following judgment of the Court 
was delivered by 

SHAH, J. : In proceedings for deter- 
mination of Wealth Tax for the assess- 
ment years 1957-58 and l958-59 the ap- 
pellant Company claimed depreciation 
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allowance on plant, building and macbi- 
nery a:t the rates prescribed under the 

■ Incomer-tax Act and the Rules framed 
thereunder. The Wealth Tax Officer 
adopted the method, prescribed by S. 7, 

V sub-section (2) of the Wealth Tax Act 
k and admitted the value of the assets 

as shown in the certified balance sheets 
oh the respective venation dates. In 
appeal, the Appellate Assistant Com- 
missioner of Wealth Tax confirmed the 
order passed by the Wealth Tax Offi- 
cer. The Company then , moved revi- 
' . Sion applications . before the Commis- 
sioner of Wealth Tax rmder S. 25 of the 
Wealth Tax Act. Against the order 
passed .by the Commissioner of Wealth 
Tax rejecting the applications, the 
Company has filed these appeals tmder 
Art. 136 of the Constitution. 

2. Against the orders of the Appel- 
late Assistant Commissioner appeals 
lay to the Income-tax Appellate Tribu- 
nal, but the Company preferred revi- 
sion applications before the- Commis- 
sioner. 

We do not ordinarily encourage 
an aggrieved party to appeal directly 
to this Court against the - order of a 
Tribunal exercising judicial fxmctions 
under a taxing statute, and thereby to 
' by-pass the normal procedure of appeal 
land reference to the High Court but 
in the present case, it appears to us 
that a question of principle of great 
importance arises. We have entertain- 
ed these appeals because in our judg- 
ment the Commissioner of Wealth Tax 
has surrendered his authority and 
judgment to the Board of Revenue in 
deciding the questions winch were 
sought to be raised by the Company in 
its revision applications. 

. 3. Section 25 of the Wealth Tax Act 
provides insofar as it is material; 

"(1) The Commissioner may, either 
of his own motion or on appKcation 
made by an assessee in this .behalf 
call for the record of any proceeding 
• xmder tins Act in which an order has 
been passed by any authority subordi- 

■ nate to him, and may make such in- 

V quiry, or cause such inquiry to be 
made, and, subject to the provisions of 
this Act, pass such order thereon, not 
being order prejudicial to the assessee, 
as the Commissioner thinlrs fit:’ 

X X x” 

The power conferred by S. 25 is not ad- 
ministrative, it is quasi judicial. The 
expression "may make such inquiry 
, and pass such order thereon" does not 
confer .any. absolute discretion on the 
1970 S. C./96 IX G— lOA 


Commissioner. . Ip. exerdse of the 
power the. Commissioner must bring to 
■bear an imbiased mind, consider im- 
partially the objections raised by the 
aggrieved party, and decide the dispute 
according to procedure- consistent with 
the principles of nattrral justice; he can- 
not permit his judgment to bednfluenc- 
ed by matters not disclosed to the asses- 
.see nor by dictation of another autho- 
rity. Section 13 of the Wealth Tax 
Act provides that all officers and other 
persons employed in the execution of 
this Act shall observe and follow the 
orders, instructions and directions of 
the Board. These instructions may 
control the exercise of the power of 
the officers of the Department in 
matters administrative but not quasi 
'judicial. The proviso to Section 13 is 
somewhat obscure in its import. It 
enacts that no orders, instructions or 
directions shall be given by the Board 
so as to interfere with the discretion 
of the Appellate Assistant Commis- 
sioner of Wealth Tax in the exerise of 
his appellate functions. It does not, 
however, imply that, the Board may 
give any directions or instructions to 
the Wealth Tax Officer or to the Com- 
i^sioner in exercise of his quasi judi- 
cial function. Such an interpretation 
would be plainly contrary to the 
scheme of the Act and the nature of 
the power conferred upon the authori- 
ties invested with quasi judicial power. 

4., The Commissioner appears, in 
our judgment, to have wholly mis- 
apprehended the true cliaracter of the 
jurisdiction with which he is by the Act 
entrusted and has surrendered his 
judgment to the directions of the 
Board of Revenue. The order sheet of 
the Commissioner (at pp. 10-36 of the 
printed Paper Book) bears eloquent 
testimony to the manner in which the 
Commissioner has merely carried out 
the directions of the Board of Revenue, 
instead of deciding the case according 
to his own judgment. 

5. In entry dated 'December 31, 
1959, there is a reference to the in- 
structions contained in the Board’s Cir- 
cular No. 7-D (WT) of 59 dated Nov-, 
ember 12, 1959 received on November 
30, 1959. 

6. Under entry dated April 28, 1960 
there is again a reference to the Board’s' 

’ Circul.ar No. 7-D of 1959 suggesting the 
manner in wMch depreciation has to 
be worked out for the purpose of de- 
termining wealth tax. 
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7. Again in the entry dated June 17, ‘ 

1960 under item No. 4 it is stated that , 
the Board’s instructions, were "specific., 
on the point that no adjustment to de- 
preciation relating to the period prior to 
March 31, 1957 should be made while 
determining the total wealth of an 
assessee on the basis of 'global’, valua-. 
tion”. . ■ ' 

8. Under entry dated August 7, 
1963, recorded by the Inspector, it is 
stated that "upon reference to the 
Board for instructions, it was. recom- 
mended that the petitions be kept pend- 
ing decision of the matter till" it was 
decided by the High ' Court ,in which 
the same question was raised. When 
on Januaiy 27, 1966, the Company re- 
quested that the applications be kept 
pending till- the disposal of- the refer-' 
ence application by the High Court for 
the assessment year 1959-60 in which 
a similar point was involved, the Com- 
missioner was of the view that the ap- 
plication, need not be kept pending, but 
still directed "write to the Board". A 
letter was written to the Board and 
the Commissioner acted according to 
the directions of the Board. 

9. There is another - entry dated 
March 14, 1966 which refers to the let- 
ter of the Board agreemg that the revi- 
■ sion applications for the two years may 
be rejected. 

10. It is unnecessap^ to refer to any 

more entries made in" the case sheet 
maintained by the Commissioner of 
Wealth Tax. From the inception of 
the proceedings the Commissioner, of 
Wealth Tax put himself in communica- 
tion with the Board of Central Revenue 
and sought instructions from that au- 
thority as to how the revision applica- 
tions filed 'before liim should be decid- 
ed. He exercised no independent judg- 
ment. The Commissioner also recorded 
that the case did not require a personal 
hearing but since > the Director of the 
Company had made a personal request 
for an interview it was' "thought desi- 
rable” from "the point of view of pub- 
lic relations to give an inter\dew.’’ Here, 
also the Commissioner misconceived, 
the nature and extent of his ’ jurisdic- . 
lion.. • • . ' 

11. Counsel- appearing on behalf of 
the.. Commissioner of Wealth Tax in 
these appeals has not attempted to sup- 
port tlie order under appeal. We set 
aside the order passed by the' Com- 
missioner and direct that the revision 
applications be heard and disposed of 
according to law and uninfluenced by 


any instructions : or directions l^veh by . 
the Board of Revenue. . The Company 
will get its costs in this . Court -. One : 
hearing fee, . . , 

; ■ " Order accordingly. : 


am 1970 SUPREhlE COURT 1522 v 
' : (V 57 C 320) 

(From Patna: -.1967 BLJR 17) 

•J. C. SHAH, K S. HEGDE AND 
' ‘ A. N. GROVER, JJ: 

M/s. Veena Theatre, Patna, Appellanf 
V. The State of Bihar, Respondent. 

Civil Appeal No. 1337 of 1967, D/- 23- 
^ 19 ^ 0 . .' . . • . 

i(A) Bihar Entei-fainment Tax Acl. 
(35 of 1948), S. 21 Rules under — 
Rule, 28(4) is not ultra vires S. 21 of 
Act. ‘ ■■ ■■: 

The power given under S. 21(1) is 
wide enough to make rules , for the. de- 
termination of the tax liability of ^ 
assessee. The mode and the 'manner ' 
in which that liability is to' be deter- 
mined can.be provided under the rules. 
The main purpose of the Act is to levy , 
and collect entertainrnent tax. There-’ 
fore it is idle. to say that in exercise 
of the powers conferred on the State 
Government under S. 21(1) of the Act 
that Government cannot make rules for 
the determination of the tax ‘liability 
of an assessee. Rule 28(4) wliich em- 
powers the taxing authorities, to deter^ 
mine the tax liability is not ultra vires 
S. 21 of the Act. (Para -5) 

(B) Bihar Entertainment , Tax Act 
(35 of 1948), Sec. 21 — Rules under 
Rule 28(4) — Best judgment assess- 
. ment can be made under R. 28 (4). • 

In view of sub-rule (4) of Rule-,28, - 
the Superintendent, or Assistant Super- 
intendent, as the case may be, is com- 
petent to make an assessment on the 
basis of , best judgment. It cannot - be 
said that the power conferred under , 
sub-rule ■ (4) of , rule 28 is available 
only if the assessee fails to m'ake a 
return or having, made it, fails- to 
comply with the -terms of the notice 
issued under sub-riile (2) or to produce 
any evidence imder sub-rule (3). The 
'assessee .has to satisfy . that tlie. return 
made by him is a correct one.' If, the. 
return made by the assessee is rejec- 
ted on a relevant ground, such a - 
. return cannot be considered as a good 
return under sub -rule : (1) of rule 28. 

I-N/GN/B950/70'BNP/M , . 
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In that event,’ the assessee is- deemed 
to have made no return as required 
by. rule 28 (1) and consequently he 
is liable to be assessed on the basis 
of best judgment. (Para 7) 

(C) Bihar Entertainment Tax Act 
135 of 1948), S. 9(2) — Rule 28 of Rules 
made under the Act is not repugnant 
to S. 9(2), 

Rule 28 covers a field uncovered by 
S. 9(2). The provisions relating to the 
imposition of penalty, foimd in S. ' 9(2) 
are not inconsistent with or repugnant 
to the provisions contained in Rule 28. 
Rule 28 deals' with assessment whereas 
sub-section (2) of Section 9 deals with 
imposition of penalty, , (Para 8) 

ilie following judgment of the Court 
was delivered by 

HEGDE J, : This appeal by certifi- 
cate under Article 133(l)(a) of the Con- 
stitution arises from the decision of the 
High Court of Judicature at Patna dis- 
missing the appellant’s writ petition 
under Arts. 226 and 227 of the Consti- 
tution. In that writ petition, the appel- 
lant asked the High Court to quash the 
entertainment tax of Rs. 67,500 levied 
on it for the period from 1-4-1959, to 
30-9-1959. The High Court -rejected 
that prayer. 

2. The appellant is the owner of 
‘Veena Cinema’ in the town of Patna. 
As reqrdred by the prowsions of the 
Bihar Entertainment Tax Act, 1948 
(Bihar Act XXXV of 1948) (to be here- 
inafter referred to as the Act) and the 
rules framed thereunder, for the 
period 1-4-1959 to 30-9-1959, the ap- 
pellant submitted a return ■ sho\ving a 
tax Hability of Rs. 36,860. It deposited 
that amount. But the Additional Sup- 
erintendent, Commercial Taxes Patna 
rejected its return and assessed it on 
the basis of best judgment and levied 
a tax of Rs. 67,500 on it for the period 
in question; The appellant unsuccess- 
fully appealed to the Appellate Assis- 

. tant Commissioner, Commercial Taxes 
and thereafter took up the matter in 
revision before the .Deputy Commis- 
- sioner of Commercial Taxes. That offi- 
cer made some minor modification in 
the assessment order; but be substan- 
tially upheld the order of the Addition- 
al Superintendent. Aggrieved by that ’ 
order, the appellant took up the mat- 
ter to the High Court as mentioned 
above. 

3. Before the High Court as well as 
■ this Court the appellant raised four 

questions of law namely (1) Rule 28(4) 


of the rules is beyond the rule-making 
power conferred on the State Govem- 
,ment under S. 21 of the Act; (2) No 
power is given either under the provi- 
sions of the Act or under the rules to 
assess on the basis of best judgment; 
(3) Rule 28(4) is repugnant to Sec- 
tion 9 (2) of the Act and (4) The assess- 
ing authority had arbitrarily fixed the 
assessee’s receipts. 

4. The return submitted by the 
appellant was rejected by the autho- 
rities on the grounds that the books of 
account produced by the appellant 
were entirely um-eliable; that the 
appellant had maintained duplicate 
sets of tickets and had suppressed the 
sale of the tickets. These findings 
were based on the result of a suprise 
inspection. All the authorities under 
the Act have concurrently come to the 
conclusion that the accoimt-books pro- 
duced by the appellant were entirely 
rmxeliable; that it had maintained dup- 
licate sets of tickets and that it sup- 
pressed the sale of tickets. These find- 
ings were not challenged before the 
High Court and therefore w^e did not 
allow the learned Coimsel for the ap- 
pellant to challenge those findings. In 
view of those findings, it cannot be de- 
nied that the taxing authorities were 
justified in rejecting the return sub-' 
mitted by the appellant. 

■5. Section 9 of the Act deals with 
submission of returns and payment and 
recovery of entertainments. That sec- 
tion does not prescribe the . procedure 
to be adopted in determining the recei- 
pts of the assessee” by the sale of tickets. 
Sub-section (1) of that section merely 
says that every proprietor of entertain- 
ment shall furnish such returns by 
such dates and to such authority as 
may be prescribed. No provision in the 
Act deals with the mode of determina- 
tion of tax payable by an assessee. That 
a.spect of the matter is left to be gov- 
erned by the rules to be made. Sec- 
tion 21 of the Act empowers the State 
Government to make rules. Sub-secr 
tion (i) of that section provides that the 
State Goveri^ent may make rules, 
consistent with the Act for securing 
the payment of entertainments tax and 
generally for the purpose of carrying 
into effect the provisions of the Act, 
The power given under this prowsion 
is -wide enough to make rules for the 
determination of the tax liability of 
an assessee. The mode and the man- 
ner in which that liability is to be 
determined can be provided under the 
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rules. "The main purpose of the Act is 
to levy and collect, entertainment tax. 
Therefore it is idle to say that in exer-, 
cise of the powers ’ conferred on the 
State Government under S. 21(1) ..of 
the Act that Government' cannot make 
rules -for the determination of the tax 
liability of an assessee. Hence we re- 
ject the contention that Eule 28(4) 
which empowers the taxing authorities 
to determine the tax liability is 
idtra vires S. 21 of the Act. 

6. Rrde 28 reads: - 

"(1) If the Superintendent or. Assis- 
tant Superintendent is satisfied without, 
requiring the presence of tne propne- . 
tor or production by him -of any evi- 
dence that tlie return furnished in res- 
pect of any period is correct and com- 
plete, he shall assess the amount of tax 
due from the proprietor on the basis 
of such return. 

(2) If the Superintendent or Assis- 
tant Superintendent is not satisfied 
■without reqxiiring the presence of the 
proprietor or production of evidence 
that the return fmcnished in respect of 
any period is correct and complete, he 
shall serve a notice in form XI on sucli 
proprietor requiring him on a date and 
at a place to be specified therein either 
to attend in person or to produce or 
cause to be produced any evidence on 
which the proprietor relies to prove 
the correctness of such return or to 
submit such other accounts, registers 
or documents of the proprietor as may 
be considered necessary by the 
Superintendent or Asstt. -Superinten- 
dent for the purpose of determining the 
amoxmt of tax due against the pro- 
prietor. 

(3) On the date specified in the 
notice or as soon afterwards as may 
be, the Superintendent , or Assistant 
Superintendent after hearing such, 
evidence as the proprietor may produce 

■ and such other evidence as the Super- 
intendent or Assistant Superintendent 
11187 , require on-specified points, shall 
assess-' Ihe amount of tas: due from the 
proprietoiV.^ . / 

(4) If the'^roprietor falls to make a 
return or having made the return, fails 
to comply with'^11 the terms of the 
notice issued undei\sub-rule (2) or to 
produce any evidencdx required xmder 
sub-rule.. (3), the Superihtmdent or As- 
sistant Superintendent shkll, after giv- 
ing the proprietor a reasonable op- 
portunity of being heard, assess to the 
' best of his judgment, the amount' of 

tax, if any, due from the -proprietor.” 


. State of Bihar (Hegde- J;) . A.li‘S.:\r 

7. .This rule is similar to S. 23 .61; 
the Indian' Ihconie-tax Act,. 1922. Sub-^ . 
rule (4) of Rule .28 is analogous lo sub- . 
section (4) of S. 23. ’ In riew of ;Sub- 
rule , (4) of Rule '28,. the Superintendent . 
or Assistant Superintendent, as the case 
may be, is competent to m,alve;an assess- 
inent .oh the. .basis of - best .judgment, 
The contention that the power conferr- ' 
,ed under sub-rule (4) . of Rule 28 is 
available only if the assessee fails to 
make a return or' having made it, fails . . 
to comply vrith the terms of the notice , 
issued under sub-rule (2) or to' produce , 
any e\ddencef xmder sub-rule (3), over- ; 
looks the fact that the assessee . must . 
satisfy that the return made by him is 

a correct one. If the. return, made by 
the assessee . is rejected on a, relevant 
^oxmd, such a return' cannot be con- ; 
sidered as a good return under sub- 
rule (1) of Eule 28. In that event, the 
assessee is deemed to have made no re- 
turn as required byTlule 28(1) and con- 
sequently he is liable to be assessed on 
the basis of best judgment. . . ' . 

8. ^ There is no substance in the con- 

tention that Rule 28 is .repugnant to 
Section 9(2) of the Act. That rule 
covers a field tmcovered by Section 
9(2). The provisions relating to tlie im- 
position of penalty found in S. 9(2) 
are not inconsistent with or repug- 
nant to the provisions contained in 
Rule 28. Rule 28 deals, vrith assess- 
ment whereas sub-section (2) of Sec- 
tion 9 deals with imposition of penalty. 
.Hence the contention that Rule 28 is in- 
consistent vrith Section , 9(2) has to be 
rejected. . 

.9._ We are unable to accept the con- 
tention that the assessment in this case ’ . 
was . arbitrarily made. The Assistant ' 
Superintendent of Commercial Taxes' .' 
had computed the tax liability of the 
assessee on relevant grounds. He. arriv- 
ed at the conclusion that the tax lia-, 
bility of the assessee for the period in 
question is Rs, 67;500 after taking into . 
consideration materials which were re- 
levant in that regard. Dealing with ’. 
that aspect of the case this is ivhat that 
officer says in 1^ order: 

''The Veena cinema has a capacity 
so as to 3 deld a' tax of nearly 500 per - 
show, if the house goes full. If. there- ' ; 
fore, the Cinema had run to the capa- . 
city of all days and in eachhhow of .the 
assessment period, the tax would have 
amounted to Rs. 2,70,000. But it is .a 
linown fact that the shows run . full to , 
the capacity only on the first days of 
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the start of exhibition of a good and . 
popular pictiure and that too only in 
the evening shows. The matinee 
and the night shows full (sic). As the 
picture gets older, the sale decreases. 
Towards the end, the number of persons 
to witness the picture thin down con- 
siderably and the amoxmt of tax falls 
_ even below Es. 50. Taldng these points 
into consideration I feel that the busi- 
ness done by this Cinema in the assess- 
ment period was such as to give tax at 
the average rate -of . Rs. 125 per show. 
At this rate the total amount of tax ' 
payable in the assessment period comes 
to Rs. 67,500. This cinema is there- 
fore, assessed to pay a tax of Rs. 67,500 
for the period from 1-4-59 to 30.-9- 
1959.” 

10. The facts mentioned- above are 
cogent and relevant in the matter of 
computing the probable receipts by sale 
of cinema tickets. 

11. For the reasons mentioned above 
this appeal fails and the same is dis-i 
missed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1525 
(V 57 C 321) 

(From: Madras) 

A. N.' EAY AND I. D. DUA, JJ. 

Prem Lata Agarwal, Appellant v. 
Lal<shman Prasad Gupta and others. 
Respondents. 

Civil Appeal No. 350 of 1970, D/- 23-. 
4-1970. 

(A) Limitation Act (1908), S, 15 (1) 
— "Limitation prescribed” — Meaning 
of — Applicability to S. 48, Civil P.C» 
(before its deletion). 

The expression 'prescribed’ in S. 15(1) 
applies not only to limitation preserib- 
ed in the first Schedule to the Limita- 
tion Act but also to limitation prescrib- 
ed in general statute lilce S. 48 of CivE 
P. C. (as it stood prior to its deletion). 
AIR 1952 Mad 186 (FB), Relied on. 

(Para 17) 

(B) CivE P. C. (1908), S. 38-. 
Simultaneous execution in more places 
than one. 

Simultaneous execution proceedings 
in more places than one can be_ allowed 
in exceptional cases by imposing pro- 
per terms so as to avoid hardship to 
t he judgment-debtors. (Para 13) 

iN/GN/B952/70/DH^ 


(C) Constitution of India, Art. 136 

.> — New plea — Plea abandoned by ap- 
pellant in High Court — Not open be- 
fore Supreme Court (Para 16) 

(D) Limitation Act (1908), S. 14 — 

Prosecution of proceedings with due 
^ligence Sale of property in execu- 
tion proceedings — Sale however set 
aside pursuant to objection by judg- 
ment-debtor under U. P. Encumbered 
Estates Act — -Held decree holder 
prosecuted execution proceedings in 
good faith and rrith due diligence and 
was entitled to protection of Sec- 
lion 14. (Paras 15, 16) 

(E) Civil P. C. (1908), Section 11 — 
Applicability of principle to execution 
proceedings — Principle of res judicata 
applies to execution proceedings — ■ 
Judgment-debtor not 'raising any 
objection as to limitation in regard 
to execution of. decree but asMng for 
setting aside sale on basis of revival of 
execution proceedings — Held, judg- 
ment debtor was barred by principle 
of res judicata from questioning order 
reviving execution proceedings. 

(Para 18); 

Cases Ref? Chronological Paras 
(1952) AIR 1952 Mad 186 (V 39) = 

1951-2 Mad LJ 668 (FB), 

Kandaswami Pniai v. Karmappa 

Chetty 17 

,The followihg judgment of the Court 
was delivered by 

RAY, J. : This appeal is by special 
leave from the judgment dated 21st 
Maxc^, 1966 of the Madras High Court 
dismissing the appeal preferred by -the 
appellant against the decree holders’ 
application for execution of the decree, 

2. The appellant is one of the judg- 
ment-debtors brought on record as 
legal representative of a deceased judg- 
ment-debtor Lala Baijnath Prasad. Res- 
pondent No. 1 Lakshman Prasad Gupta 
was one of the plaintiffs. Pratap Chand 
and Basudeb Prasad respondents Nos. 2 
and 3 respectively are the sons of a 
judgment-debtor Girdharilal Agarwala. 

3. The plaintiff respondent Laksh- 
man Prasad Giipta was married to the 
sister of Lala BansUal. Bansilal be- - 
longed to the joint family wliich consist- 
ed inter alia of the appellant’s father. 
There were five branches of the said 
joint family of -the judgment-debtors,, 
■three whereof were at Banaras, Calcutta 
and Naini and the other -two were the 
branches of the descendants of Mohan-r‘ 
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. ial and ot Lala Baijnath Pr^ad, .father 
of the appellant, respectively.. The 

; said joint family had valuable proper- 
ties in and. around the town of Arrah . 
in Bihar. There are alleged to be valu- 
able properties of the joint family also, 
at. Allahabad, 'Bandas, Bombay, Cal- 
cutta and Madras. • 

4. Some time in the year 1926 Lala 
Pratap Chand, one of the descendants 
of Mohanlal who was a grand-uncle of 
Laia Bansilal filed a partition suit in 
the c'ourt of the Subordinate Judge at 
Allahabad A preliminary decree was 
passed in tlie said partition suit on 14th 
February, 1927. An appeal was preferr- 
ed and it was dismissed. An . amicable 
settlement was arrived at in tire parti- 
tion suit on 13th January, 1931 for par- 
tition of the properties into five equal 
lots and cilldtrnent of the shares. There- 
after a Commissioner was appointed 
in the partition suit to go into accoimts 
and prepare five lots. The branches 
inter se raised disputes as to liability 
for loans alleged against the joint fami- 
ly, The Commissioner prepared his re- 
port on 18th May, 1936. Final decree 
was passed on 13th January, 1939.- An 
appeal was preferred against the said 
final decree in the partition suit to fhe 
High Court at Allahabad. The appeal 
was disposed on 6th December,- 1949, 

5. The plaintiff Lal<shman Prasad 
Gupta and six others filed suit No. 76 
of 1937 in the Court of the First Sub- 
ordinate Judge at Arrah in Bihar and 
obtained a decree on 20th July, 1938 for 
Rs., 18,540 and for costs Rs. 1,840/4/- 
aggregating Rs. 20,380''4/-. Tliis decree 
was against Banwardal and other mem- 
bers of the .joint family to .whicli the 
appellant's ' father belonged. The 
decree was transferred from Arrah to 
the. Court of the Civil Judge at Allaha- 
bad where on 2nd • June, 1941 the 
decree-holder commenced execution 
proceedings marked as Execution Peti- 

. tion No. 38 of 1941. In tliat execution 
petition the decree-holders prayed for 
a1.tachment and sale of Shri Krishna 
Desi Sugar Works at Jhusi Icnown as., 
the Jhusi Sugar Mills in the District of 
Allahabad which belonged to the joint 
family. 

6. The execution proceedings v;ere 
according to the decree-holders stay- 
ed under orders of the Allahabad High 
Court and after the stay order was 

' vacated the execution proceedings 
'were revived on 13 May, 1950. , The 


Jhusi Sugar Mill was .'attached bn T 1th 
July, 1952 and it was sold oh. 19th . ; 
February, 1955. The sale was set aside 
on 3ist May, 1955 .pursuant ' to objec-. ' ; 
tiohs of the judgment-debtors that the 
Jliusi.Sugar Mill could not be sold be\ . 
cause of the provisions of the U. P. : : 
Encumbered Estates Act, 1934. It may .. 
be stated here that some time, in the. 
month of September, 1935 Baijnath 
Prasad filed an application before- the ' , 
Collector of Allahabad for protection ' 
and relief under , the U. P. Encumbered 
•Estates Act of 1934 and it was register-. V 
ed as Encumbered Estates Suit No: 25 
of 1935. • . 

7. Thereafter the decree-holders on 
.17th March, 1956 made an application , 
in the Arrah Court for transfer of the 
decree. On 6th June, .1956, the Subor- - 
din ate Judge at Arrah transferred the 
decree to the Madras High Court.. On 
•■13th August, 1956 the decreeTholders , 
tiled in the Madras High Court, an 
application for attaching the properties 

.-of the joint family. This application 
in the Madras High Court is the sub- 
fject matter of the present - appeal. 

8. The matter was heard first . by 
the Master of the High Court of 
Madras who held. that the application 
for execution was barred by . limita- ■ 
tion. iln appeal from the decision of 
the Master was heard ,by the learned , 
Single Judge of the Madras High Court , . 
y.-ho _held that the application was not- , 
within, the miscliief of bar of limita- ; 
tion: Thereafter Letters Patent Appeal 
was heard by a Division Bench of the , 
Madras . High Court. , The . appeal . Is 
from tlie Bendi decision upholding the. '. 
judgment of the learned Single Judge. - 

9. Before the Master of the Madras 
High Court the contention on behalf :of 
the judgment-debtors was that the 
decree was /passed on 20-7-1938 and 
therefore the execution petition filed on 
13 August, 1956 was barred by limita-, 
tion. The .decree holders on the other 
hand contended that the execution , of 
the decree which commenced bn 2 
'June, 1941 before the Civil Judge at 
Allahabad was stayed till the end of - 
-.1.949 and was revived, on 13 May, 1950 , 
and finally disposed on 31 May, 1955, . 
and, .therefore, the execution petition 
filed on 13th AugiJst, 1956 was ,\yithin 
time. The Master held that the decree 
holders had failed to prove as to from' 
.what point of time the execution of the 
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decree was stayed pursuant to the 
order of the All^ahad High Court and 
also the time when the stay ' was vacat- 
ed. The application for execution was 

- therefore found by the Master of the 
Madras . High Court to -be barred by 
limitation. . 

10. The learned Single Judge of the 
. Madras High Court referred to the re- 

^^.val of execution proceedings before 
the Civil Judge at Allahabad on 13th 
May, 1950 and also the finding of the 
. the Civil Judge, at Allahabad who in 
passing the final order on 31 May, 1955 
setting aside the sale of the .Jhusi 
Sugar Mill stated tlVat the execution 
proceedings were stayed by orders of 
the High Court at .Mlahabad. The 
Civil Judge at Allahabad set aside the 
sale because of the mandatory provi- 
sions of Sections 7(2) and 9(5) of the 
U. P. -Encumbered Estates Act. The 

' Madras High Court placed reliance' on 
Exliibits P. 2, P. 3 and P. 3A on the 
question of stay of execution proceed- 
ings. It may ^o be stated here that 
the jud^ent-debtor did not dispute the 
translation of those Exhibits P. 3 and 
P. 3A. The Exhibits set out the ordem 
of the Civil Judge at Allahabad. Exhi- 
bit P. 2 is the judgment dated 31 May*, 
1955 passed by the Civil Judge setting 
aside the sale of the Jhusi Sugar Mill. 
Exliibits P. 3 and P. 3A comprise the 
orders passed by the Civil Judge. The 
three relevant orders in Exhibits P. 3 
and P. 3 A are dated 18th August, 1941, 
23rd August, 1941 and 30th August, 
1941 in the said execution proceedings. 

11. The order dated 18th August,^ 
1941 was to the effect that the receivers 
were to be informed about the execu- 
tion proceedings and their objections, 
if any. . The receivers were tlie recei- 
vers in the partition suit No. 4 of 1926. 
The said order further recited that the 
orders of the, High Court at Allahabad 
in the partition suit were also received 
in the executing court. The order dated 
23rd August 1941 recited that the exe- 
cution application of the decree-holder 
was presented in the presence of the 
law-yers of the decree-holder and the 
receivers. Further, the order was that 
the request for permission should be 

. ' submitted in suit No. 4 of 1926, namely, 

' the partition suit of the defendants 
jud.gment-debtors. The order dated 30, 
August, 1941 recorded by the Civil 
Judge at Allahabad was inter aUa as 
follow-s: 

- *'The proceedings remain stopped on 
accormt of the injunction of the High 


Court, - Hence it was ordered that re- 
ceivers should be informed accordingly. 
Further steps will be .taken after gett- 
ing permission.’' . 

These orders are relied on by the 
decree-holder to substantiate the case 
of .stay of execution proceedings, 

12. The contention which was ad- 
vanced before the Madras High Court 
and repeated .in this Court was that 
there was no absolute stay of the execu- 
tion of the decree. It was amplified- 
to mean that the execution proceed- 
ings before the Civil Judge at Allahabad 
related only to one. property arid there- 
fore the decree holders would not be 
entitled to claim benefit of exclusion 
of time by reason of partial stay of 
execution proceedings at Allahabad. 
The Madras High Court rightly foun^ 
■that there was no evidence tliat the 
judgment-debtors were possessed of 
other properties in Allahabad where 
the decree was being executed. The 
Madras High Court rightly held that 
the decree holders were restrained by 
injunction issued by the Allahabad 
High Court from executing the decree 
and were therefore entitled to claim 
-the benefit of Section 15 of the Limita- 
tion Act in respect of the period of 
stay of execution of the decree. 

13. It was contended by co-unsel 
for the appellant that the decree 
hoWer could start execution proceed- 
ings in Madras or in other States where 
the judgment-debtors had properties. 
Simultaneous execution proceeding in 
more places than one is possible but 
the power is used sparingly in excep- 
tional cases by imposing proper terms 
so that hardship does not occur to judg- 
ment-debtors by allowing several at- 
tachments to be proceeded wdth at the 
same time. In the present case, how- 
ever, the important features are that a 
partition suit was ii-istituted in the year 
1926 among the defendants and recei- 

, v^ers were appointed of the properties. 
The judgment of the Allahabad High 
Court dated. 6th December, 1949 dis- 
. posing the appeals filed by the parties 
in the partition suit directed inter alia 

"that the parties wnll be put in pos- 
session of the immoveable properties at 
once, but the two receivers -will be 
•legv'lly discharged only after they have 
accounted for the period they were in 
charge of the properties". 

Counsel for the decree holder rightly 
relied on this portion of the judgment 
of the Allahabad High Court that this 
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(would fortify the construction that 
. (there stay of execution of the 

decfde. • ■ , 

14. In , the present, case, the effect 
of the order passed .by the Allahabad 
High Court was recorded by the .'Civil 

: Judge, Allahabad in his judgment dated 
31r,t May, 1955 to amount to stay of 
execution proceedings. The order of 
the , Civil Judge, Allahabad dated . 30th 
August, 1941 was that "proceedings re- 
main stopped on account of the injunc- 
tion order issued by the High Court”. 
In the Madras High Court the parties 
proceeded on the basis of the order as 
recorded by the Civil Judge at iUlaha- 
bad. The order indicates -that the stay 
of execution proceedings was in unqua- 
lified terms, namely, that the execu- , 
tion proceedhigs were stopped. It is 
not possible to spell out any order of 
partial stay in the facts and circum- 
stances of the present case as was con- 
tended by coxmsel for the appellant 
The order is on the contrary to the 
effect that there was an absolute stay 
of execution proceedings. It is, there- 
fore, manifest that the execution pro- 
ceedings before the Ciyil Judge at Alla- 
habad were stayed and the decree hol- 
der was rightly found by the Madras 
High Court entitled to the benefit of 
exclusion of time during which the ex- 
ecution was stayed. ■ 

15. Though the judgment-debtors 
did not question before the Master of 
the Madras High Court the bona fides 
of the decree-holder in prosecuting the 
execution proceedings, that contention 
was advanced before the learned 
Single Judge of the '' Madras High 
Court. The learned Single Judge of the 
Madras High Court held that the' 
decree-holders . commenced execution 
proceedings for sale of the Jhusi Sugar 
Mill for realisation of the decretal 
amount but the attempt of the decree- 
holder failed because of the objections 
of the judgment-debtors under the pro- 
visions of the U. P. Encumbered Estates 
Act. The sale was set aside by reason ' 
of the mandatory provisions of the sta- 
tute. The learned Single Judge of the 
Madras High Court rightly held that ' 
the decree-holders prosecuted the exe- , 
cution case in good faith and with due 
diligence and were entitled to protec- 
tion binder Section’ 14 of the Lirhitation 
Act. 

16. Before the Division Bench of 
, the Madras High Court no argument 

: was advanced toucliing the bona fides 


or good faith with which the/execu- 
tibn proceedings - were .carried on,. 
Counsel for the . appellant; repeated the 
contention that the decrOe holders 
were guilty of Tack of good faith and 
(hligence. It is not opdn to The judg- = 
ment-debtors to advance that conten- 
tion having abandoned the same before 
the Division Bench of the Madras High 
Court. We are furthermore of opinion 
that the conclusion of the learned 
Single Judge of the Madras High Court 
on that point is correct. 

. 17. The other Question which arose 
before the Madras High Court was whe-., 
ther S. 15 of the ^Limitation Act, 1908 
woiild apply to limitation prescribed 
in statutes other than the Limitatioh . 
Act. Section 48 of the . Code of Civil 
Procedure until its amendment oh the' 
parsing of the Umitatibn Act, 1963 eh-' 
acted that the decrees of the Civil' 
Courts were to be executed, within 12. 
years and not after that. The present, 
case is governed by S. 48 of the Code- 
of Civil Procedure as it stood prior to 
the deletion of that section along with 
the passing of the Limitation Act, 1963. 
In S. 15 of the Limitation Act; T908, it' 
is enacted that in computing the period 
of Ihnitation pre’scribed for any suit or. 
application for a decree execution qf 
which has been stayed by injunction, 
the time, of the continuance of the in-, 
jimction shall be excluded. In the 
Madras High Court it was . argued that 
the y/ord 'prescribed’ occurring in Secf 
tion 15 of the Limitation Act coiild 
apply only to cases of limitation pres- 
cribed by the First Schedule to the 
Limitation Act, 1908 with, the, result 
that the benefit of exclusion of time 
by reason of operation of stay could 
not be availed of in cases of ' ;iimita- 
tion prescribed by Section '48 'of the 
Code of Civil Procedure. The Madras 
Fligh Court . relied on , the decision in 
Kandaswami Pillai v. Karianappa Chet- 
ty, (1951) 2 Mad. LJ 668 = (AIR ,1952 

Mad 186) (FB). which, held that the . ex- 
pression - 'prescribed’ iri Sec. 15 (1) of 
the Lim. Act would applyMot only to 
limitation prescribed in 'the .First 
Schedule to the Limitation Act. but also , 
to limitation prescribed in . general sta- , 
tutes like the Code bf Civil' Procedure., 
That is the correct statement of law 
and counsel for the appellant, did not 
advance any . contention to , tlie con-, 
trary. It may, however, be stated 
that the. effect of Section 48 of the 
Code of Civil. Procedure is ..not to 
supersede the law of limitation vhth. 
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regard to execution of decrees. - The 
Limitation Act prescribes a period of 
limitation for execution of decrees. 
Section 48 of the Code of Civil Proce- 
-dure dealt •with the maximum lirhit of 
' time pro-vided for execution, but it did 
^ not prescribe the period within which 
each application for execution was to 
be made. , An application. for execu-. 
■lion v/as to be made witliin three 
years from any of the dates riienfion- 
ed in the third column of Article 182 
of the Limita'tion Act, 1908. An ap- 
plication for execution of a decree 
would first have to satisfy Article 182 
' and it would also have to be found 
out as to -whether section 48 of the 
Code of Ci-vil Procedure operated as a 
further bar. 

, . 18. In the present case, there was 
stay of execution proceedings. On 13 
May, 1950 the execution proceedings 
were re\T.ved.. The judgment-debtors 
^d not challenge the order dated 13 
May, 1950. The judgment-debtors 
impeached the sale only on a ground 
covered by the U. P, Encumbered 
Estates' Act, 1934. The judgment-de- 
btors further in impeaching the sale 
of Jhusi Sugar Mill did not advance 
before the Civil Judge at Allahabad 
any con-tention that any of the orders 
of the Civil Judge at Allahabad reviv- 
ing the execution proceedings, attach- . 
'ing the Jhusi Sugar Mill and directing 
the sale of the Sugar Mill- was barred 
by limitation. The principle of res 
judicata applies to execution proceed- 
ings. The judgment-debtors in the 
present case did not raise any objec- 
tion as to limitation in regard to exe- 
, cution of the decree before the Civil 
Judge at Allahabad. On the contrary 
the judgment-debtors asked for sett- 
, ing aside the sale on the basis of revi- 
ved of execution proceedings. The 
revival of execution was not challeng- 
ed and the judgment-debtors are 
■ thereby barred by the principle of res 
judicata from questioning directly or 
indirectly the order dated 13 May, 
« 1959 levi-ving the execution . proceed- 
' ' ings. 

19. When the appfflant made the 
application for special leave, the ap- 
pellant referred to an affida-vit affirm- 
ed by the ' appellant’s father- on 12 
February, 1957 in the execution pro- 
ceedings in the Madras High Court. 
The copy of the said affidavit annexed 
. to the petition for special leave in this 
Court is in seven paragraphs. In para- 


graph 6 of the said affidavit it is 
alleged that tlie - decree is against 5 
branches and the plaintiff Lakshman 
Prasad in collusion with the other 
branches excluded the other four bran- 
’ ches and chose to proceed only against 
the appellant’s branch though the 
other four branches were, possessed of 
vast . properties. The further allega- 
'.tions in paragraph 6 of the smd affi- 
da\T.t. are that the object of the plain- 
tiff is to harass only one branch and 
the application is not bona fide. The 
plaintiff respondent in answer to the 
petition for special leave affirmed an 
affida-vit in this Court that paragraph 6 
ill the said affida-vit was an interpola- 
tion and was not at all in existence 
m the affidavit .filed in the Madras 
High Court. The plaintiff respondent 
-obtained a photostat copy of the said 
affida\nt filed in the Madras High 
Court. The photostat copy established 
that paragraph 6 was not there and 
further that the affida-vit was affirmed 
at Allahabad on 12 February, 1957 and 
not at Madras. Furthermore, the affi- 
da-vit was explained to the deponent 
Baijnath Prasad as will appear from 
the photostat copy as annexed to the 
petition whereas in the copy annexed 
to the petition for special leave there 
was no such statement. It is’ a serious 
matter that the appellant asked for 
relief on the basis of false copies of 
affida-vits. An explanation was sug- 
gested- in the affida-vit of the appellant 
that the copy was annexed in accord- 
. ance with the draft that had been sent 
by the Madras la-wyer. It is beyond 
comprehension as to how an incorrect 
copy v/ould be sent by the Madras 
lawyer. Counsel- for the appellant 
realised the gra-vity of the situation 
and conceded that the matter should 
be proceeded -with on the basis 
as if paragraph 6 did not exist. The 
appellant is guilty of lack of uberrima 
fides. We have therefore proceeded 
on the basis that paragraph 6 did riot 
exist in the copy of the said affida-vit. 

20. The Madras Hjgh Court upheld 
the order of the learned Single Judge 
entitling the decree-holder to the ex- 
clusion of the period spent in prosecut- 
ing prior infructuous execution pro- 
ceedings before the Civil Judge at 
Allahabad. The decree-holder was al- 
lowed to proceed -^wth the execution 
proceedings and the Madras High Court 
remitted the matter to the Master to 
consider the questions indicated in the 
judgment ' and the judgment-debtors 
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were allowed to raise objections to the 
, executability- of the decree apart from 
those of limitation as indicated in the 
jxxdgment of the learned Single Judge. 
We are of opinion that . the Madr^ 
High Court is right in holding that the 
decree-holder is entitled to the benefit 
of exclusion of time during which the 
execution proceedings were stayed by 
the order of the Allahabad'' High , 
Court and the decree-holder ' proceed- 
ed with the said execution proceed- 
ings in good faith and- vtith due' dili- 
gence. 

. 21. For these reasons we are of 
opinion that the appeM fails. The. ap- 
pellant will pay the costs to the res- 
pondents.- ' " ‘ 

Appeal dismissed^ 


AIB 1970 SUPREME COURT 1530 
(V 57 C 322) 

(From Madras ; (1963) 2 Mad LJ 118) 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

The Indian Overseas Bank Ltd. Ap- 
pellant V. The Commissioner .of Income 
Tax Madras, Respondent. 

Civil Appeal No. 615 of 1967, D/- 23- 
4-1970. ■ 

Income-Tax Act (1922), S. 10 (2) 
(vi) (b) Proviso (b) — ^Development re- 
bate — Condition precedent — Crea- 
tion of reserve in compliance with Sec- 
tion 17 of Banking Companies' Act is 
not a sufficient compliance with the 
requirement of proviso (b) — Reserv'e 
contemplated by the Proviso is an in- 
dependent reserve — - (1963) 2 R7ad LJ 
118, Affirmed.? (Paras 2 and 9) 

Cases Referred; Chronological Paras 
(1965) AIR .1965 Mad 533 (V 52) =• 
(1965); 55 ITR 35, Commr. of ^ ■ 

Income Tax v. Veeraswami 
Nainar . . 7 

The following judgment of the Court 
was. .delivered by 

HEGDE, J.: At the , instance . of the 
assessee, the Income Tax Appellate 
Tribunal (Madras Bench) referred to 
the High Court of Madras a 'statement 
of case .under S. .66 (1) of the Indian 
Income Tax, Act, 1922 (to be herein- 
after referred to as the Act). The 
High Court answered one of the ques- 
tions submitted along with the . state- 
ment of case in favour of the assessee 
and the other in favour of the Reve- 

FN/FN/B953/70/CWM/P . , ■ 


nue: -The Revenue has not appealed ; 
against the decision of ;the;Higli Court, 
to the extent it went against, it but . the 
assessee, has brought, tliis appeal by 
certificate challenging the 'correctn^s . 
of the view of . the law taken by the 
High Court oh question No. 1 submitt- 
ed for its opinion. : 

2. The question of. law that /;v/e:' 
have to consider, in this appeal is: . : . 

’'Whether the creation of, a reseri^e 
in compliance with S. 17 of the Banic- 
ing Companies Act is sufficient compli- 
ance with the requirements ; of S.' 10 (2) 
(vi) (b) proviso (b) of the Indian 
Income-tax Act, ,1922”. 

3. The authorities under the Act as 
well as the High Court have answered 
this question in the negative. 

4. The appellant is a .public Limited 
Company carrying bn bankirig, business. 
For the calendar year 1958 the previous 
year relating to, the: assessment year 
1959-60, the appellant - claimed al- 
lowance by way of developrnent re- 
bate under proviso (b) of S. 10 (2) (vi) 
(b) amounting to Rs. 1,37,836/- in the 
computation of its business income. ' 

5. The admitted facts of the case 
are: that during the accounting year 
relating to the assessment year, the apr 
pellant Company had transferred a 
sum of Rs. 6 laldis from the profit and 
loss account to the reserve fund.. TWs 
sum is sufficient to meet the . require- 
ments of S. 17 of the Banicing Coin-' 
panies Act,- 1949 as well as of. proviso 
(b) to S. 10 (2) (-vi) (b) of the Act but 
no separate reserve . fund as required 
by proviso (b) to S. 10 (2) (vi) (b) had 
been, created. . The contention of the 
appellant is that as the transfer to 
the . reserve is' sufficient to ' meet the 

. requirements of .Section 17’ of.i-ihe 
.' Eanlting Companies Act, 1949 as well 
as of proviso (b) to section 10 (2) (vi) (b) 
-..of the Act, in substance', if not in form, 
if . has complied vath the requirements 
.of , law and therefore, it- is entitled- to 
the allov/ance 'bf the - rebate claimed, 
We are in agreement with the High 
Court that the appellant is not entitl- 
ed to the allowance by way of deve- 
lopment rebate claimed. The rebate 
under proviso (b) of S. 10(2) (vi) (b) is 
a {concession granted but that conces- 
sion ia made subject to fulfilment of 
certain requirements. The , grant, of 
this allowance ,is made subject' to the 
conditions prescribed, in pro.-viso- (b) to 
Explanation (2) to S. 10(2) (vi) (b). The 
relevant portion of that proviso reads: 
.....an amount equal to seventy- 
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five per cent of the development rebate 
to be actually allowed is debited to the 
profit and loss account of the relevant 
previous year and credited to a reserve 
account to be utilised by him during 
a period of ten years for the purposes 
of the business of the undertaking 
except ” 

6. The creation of the reserve con- 
templated by this provision is a condi- 
tion precedent for obtaining the allow- 
ance of development rebate. , Admitt-, 
edly the appellant has not created any 
such separate reserve. Section 17 of 
'the Banking Companies Act, 1949 
prescribed: 

"Every banking company incorporat- 
ed in India shall maintain a reserve 
fund, and shall, out of the net profits 
of each year and before any dividend 
is declared, transfer a sum equivalent 
to riot less than twenty per cent of 
such profits. to the reserve fund until 
the amount of the said fund is equal 
to the paid up capital. 

Explanation; For the purposes, of this 
section,' the expression 'net profits’ 
shall have the meaning "assigned to it 
in sub-section (3) of section 87C of the 
Indian Companies Act, 1913 (VII of 
1913).” 

7. The reserve contemplated by 
that provision is a separate reserve. 
-The amount transferred to that reserve 
cannot be utilised for business pur- 
poses. The reserve contemplated by 
proviso (b) to section 10 (2) (vi) (b) of 
the Act is an independent reserve. The 
amount to be transferred to that 
reserve is debited before the profit and 
loss account is made up. That amount 
is required to be' credited to a reserve 
account to be utilised by the assessee 
during a period of ten years for the 
purposes of the business of the under- 
taking. The nature of the. two reserves 
are different. They, are intended to 
serve two different purposes.' As 
observed by the Madras High Court in 
Commr. of Income Tax v. Veeraswami 
Nainar, (1965) 55 ITR 35 = (AIR 1965 

• Mad 533) that the object of the legis- 
lature in allowing a developnient of 
the assessee’s business from out of the 
reserve fund is apparent from the 
terms of the proviso. The entries in 
the account books - required by the 
proviso are not an idle formality. The 
assessee being ' obliged to credit the 
reserve fund for a specific piupose, he 
cannot draw upon the same for pur- 
poses other than those of the business 
and that amount cannot be distributed 


by way of di-vidend. It is also clear 
from tlie terms of the pro\dso that the 
transfer to the reserve -fund should be 
made at the time of making up the 
profit and loss accoimt. 

8. The assessee not ha'ving compli- 
ed with the requirements of S. 10 (2) 
(vi) (b) read with Explanations thereto, 
he is not entitled to claim the allow- 
ance in question. 

9. In the result our answer to the 
question formulated above is in the 
negative. This appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COtlRT 1531 
(V 57 C 323) 

(From Calcutta : AIR 1967 Cal 530) 
J. C. SHAH, K. S. HEGDE AND A R 
GROVER, JJ. 

Commissioner of Income Tax, Cal- 
cutta, Appellant v. Birla Bros. (P) Ltd., 
Respondent. 

Civil Appeal Nos. 2380 and 2381 of 
1966, D/- 23-4-1970. 

Income-tax Act (1922), S. 10 (2) (xi) 
" Bad debt — Conditions for claim- 
ing allowance — Assessee managing 
agents — Assessee guaranteeing repay- 
ment of debt advanced to selling agent 
of managed company — Amount paid 
in discharge of guarantee — . Held not 
permissible deduction — AIR 19G7 Cal 
530, Reversed. 

'Bad debt’ means a debt which 
would have gone into the balance sheet 
as a trading debt in the business or 
trade. ' It must arise in the course of 
and as a result of the assessee’s busi- 
ness. The deduction claimed should 
not be too remote from the business 
carried on by the assessee. 

(Para 5) 

The ^sessee company carrying on 
the business of banidng, financing and 
managing agency had stood guarantee, 
for a loan advanced by G Bank to the 
selling agents of one of the companies 
managed by 'the assessee. Since the 
selling agents failed ta repay the loan 
the assessee paid the amount to G 
Bank in pursuance of the guarantee. 
But as the selling agents had gone in- 
to liquidation, the assessee • treated the 
^ount paid as bad debt and claimed 
it as allowable deduction under S. 10 
(2) (xi). Neither the memorandum of 

FN/FN/B954/70/KSB/D 
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association* nor the managing agency 
agreement contained any provision by 
which it;, could be said that the guar- 
anteeing of the loan made by the Banh 
to the selling agents, was done in the 
comse of the managing agency busi- 
ness. There' v/as no privity of con- . 
tract or any legal relationsMp between 
the assessee and the. selling ; agents. 
Neither under, custom nor under -any 
statutory provision or any contractual 
obligation was the assessee bound to 
guarantee the' loan advanced by the; 
Bank to the selling agents. 

Held that on the facts and cifcum- , 
stances the allowance claimed “Was not 
admissible rmder Sec. 10(2) (xi). AIR 
1956 SC 571 Rel. on; (1957) 31 ITR 72 
(Bom) and (1967) 65 ITR 625 (SC) Dist- 
ing; AIR 1967 Cal 530, Reversed. 

(Paras ,5 to 7) 

Cases Referred: Chronological Paras . 
(1967) 65 ITR 625 (SC), Essen ; 

Pvt. V. Commr. of I. T. Madras 5 
(1957) 31 ITR 72 (Bom), Commr. 
of I. T. Bombay v. Abdullabhai 
Abdulkadar 5 

(1956) AIR 1956 SC 571 (V 43) = 

30 ITR 174, Madan Gopal Bagla 
V. Commr. of I. T. W. B. - 5 

Following judgment of the Court was 
delivered by 

GROVER, J.t These appeals by certi- 
ficate arise out of a common judgment 
of the Calcutta High Court in two 
Income Tax References. 

2. The assessee is a private limited 
company. It carried on the business 
of banldng and financing as also - of 
managing agency. Stardi Products Ltd. 
was one of the" various companies 
which was being managed by' the ass- 
essee. Starch Products, had appointed 
the U..P. Sales Corporation Ltd. as its 
selling; agent. The assessee claimed to . 
have stood guarantee for. a loan of . 
Rs, 6 lakhs wMch was advanced to the 
U. P. Sales Corporation Ltd by the 
Gwalior Industrial Bank Ltd. The bor- ■ 
■rower failed to pay the loan which on 
August 2, 1948, stood at Rs. . 5,60,199/-. 
This amount was paid by the assessee. 
pursuant to the guarantee.. Thereafter 
the assessee treated the U. P. .. Sales 
Corporation Ltd. as its debtor for the 
aforesaid amount. That company went 
into liquidation . and as the assessee 
coidd not recover anything from it a 
surfi of ,Rs. .5,60,199/- was written off 
in the books of the assessee company, 
(Ihe daiim was not entertained either. 


by the Income tks Officer, or the Api- 
pellate Assistant Commisdoner. Before; 
the Income tax Officer the said amount 
.was daimed as bad debt, vide assessee’s 
letter dated September 12, .1957. ITie 
Income . tax . Officer . re j ected the : ex- 
planation furnished, by, the assessee for 
advancing such large., ainount to a 
company whose finandal position was 
far froni satisfactory. According to 
him the advance was not a bona fide 
money .lending investmmit. . Subse- 
quently it was sought to be established 
before the Income tax Officer, that 
indemnity had been given to. the Gwa- 
lior Industrial Bank Ltd. in the mat- 
, ter of the loan account of tlie U. P. 
Sales Corporation Ltd. and the pay- 
ment had been made on its failure 
.to dear the debt of the Bank. Accord- 
ing to the Income tax Officer the 
assessee was asked to produce evidence 
about the guarantee having been fur- 
nished but he was not,, satisfied . that 
there was any directors’ . resolution 
authorising .the furnishing of a guaran- 
tee or that the document ptnportmg.-to 
be a guarantee . had been properly 
stamped or .that there was other , suffi- 
cient, evidence to establish the transac- 
tion. Before the Appellate Asst. Commr. 
the only substantial. ground 
taken was that the Income tax Officer 
had wrongly disallowed the claim for 
bad debt amounting to Rs. 5,60,199/-. 
The Appellate Assistant Commissioner 
considered the question of the afore- 
said amount , being an admissible dedu- 
ction or allowance under .S. 10 (2) (xi) 
of the Income tax Act 1922. In his 
■opirdon the -^aranteeing of a loan 
though made in the interest of the 
assessee’s business and as a raatter of 
coihmercial expediency, did not re- 
present an advance made hi the nor- 
mal course of the assessee’s business. 

. Such an advance could have , been 
made only if it ■ha;d been, made to the 
company managed by ■ the .assesses 
.trader a contractual obligation to, guaf- 
antee .the finances of . the. managed 
company. According to him the claim 
for irrecoverable loan would have been 
also admissible ,if tlie ' , assessee could 
establish that , the loan represented an 
interest bearing; advance made in the 
course of the assessee’s money lending 
business but that was hot the case. of 
the assessee. And since the loan, had 
been advanced to assist , a concern hav- 
ing trade, relations with one of ..the 
managed companies it could: not be 
allowed as a permissible deduction; 
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3. T£ie appellate tribunal did not 
’agree with the finding of the Appel- 
late Assistant Commissioner that the 
loss was not directly incidental to the 
assessee’s business. This is what the 
tribunal stated in its order: ■ 

"The Appellate Assistant Commisr 
sioner, in our opinion, . failed , to ap- 
preciate the special nature of the 
ness carried on by the assessee. This 
is not a case where any money was 
advanced by the assessee for pur- 
pose of earning interest. All that the 
assessee did .wgs to stand . surety Xot 
the money advanced by a Bank to the 
selling "agent of one of its managed 
companies. If, such a guarantee was 
not given' Messrs. Starch Products 
Ltd., one of the managed compames, 
would have had to give extended cre- 
dit to the selling agent and this could 
be possible if the managed company 
in its turn was financed either by the 
managing agents or a third party. K 
was to obviate the necessity of Buch 
borrowing by the managed company 
that' the assessee company stood gup- 
antee for the loan given by Gv^or 
Industrial Bank Ltd. to U. P. Sales 
Corporation Ltd. It was omy on 
the failure on the part of the 
borrower, i.e. XJ. P. Sales Cor- 
poration Ltd., to fulfil Its -commit- 
ment that the assessee as a guarantor 
came ihto the picture. There was, 
therefore, no question of eammg of 
any interest on any money advanc^. 
It was m the larger interest of the 
assessee’s b'usiness that the guarantee 
was given. The standing of surety for 
the sales organisation of the managed 
company and the consequent loss arm- 
ing therefrom was in our opinion ger- 
mane to the assessee’s business. 
It is now well establislied that a 
sum of money extended not of neces- 
sity and with a view to give a direct 
and immediate benefit to the. trade 
but voluntarily and on the ground of 
commercial expediency and in _ order 
to indirectly facilitate the carrying on 
of the business, may yet be an allow- 
able deduction in computing the pro- 
fits and gains of the business.’ 

The Tribunal held that the assessee’s 
claim for the loss of Rs. 5,60,199/- w^ 
an admissible deduction. .At the inst- 
ance of the Commissioner of Income 
tax, the Tribunal referred the follow- 
ing question of law to the High Co'urt; 

"Whether on the facts ^d in the 
circumstances of the case, the sum of 


Es; 5,60,199/- was an admissible dedu- 
ction in combuting the business profits 
of the assessee.,” ■ . 

Three other questions were referred 
to the High Court on an application 
m’ade tmder S. 66 (2) of the Act. It 
is unnecessary to refer to them, as the 
real controversy has centred on the 
above question alone. 

4. The High Court addressed itself 
to the question whether the amoimt 
in dispute fell within S. 10 (2) (xi) of 
the Act. The finding of the Appellate 
Assistant Commissioner that tlie guar- 
antee had in fact been furnished to 
the Bank was not disputed. This is 
what the High Court said after referr- 
ing to certain decided cases and the 
relevant portion of the Tribunal’s 
judgment: 

"We agree that it was in the larger 
interest of the 'assessee’s business that 
the guarantee was given and we 
are of the opinion that the debt was 
incidental’ to the business of the 
assessee vdtliin the meaning of S. 10 
(2) (xi) of the Act and such a debt was 
found to be irrecoverable in the rele- 
vant accoxmting' year commencing on 
the 31st October 1951 and ending on 
the 18th October 1952.” 

5. Wliile computing profits or gains 
of business under S. 10 pertain allow- 
ances have to be made under sub-sec- 
tion (2). The allowance covered by 
clause (xi) thereof has to be made 
when the assessee’s accounts in respect 
of any part of his business, profession 
or vocation are not kept on the cash 
basis, of such sum, in respect of bad 
and doubtful debts, due to the assessee 
in respect of that part of his business, 
profession or vocation, and in the case 
of an assessee carr:^g on a banking or 
money-lending business, of such sum in 
respect of loans made in the ordinary 
course of such business as the Income- 
tax Officer may estimate to be irreco- 
verable but not exceeding the amount 
actually \vritten off as irrecoverable in 
the booivs of the assessee. Wow bad 
debt means a debt which would have 
gone into the balance sheet as a trading 
debt in the business or trade. It must 
arise in the course of and as a result of 
the assessee’s business. The deduction 

. claimed should not be too remote from 
the business carried on by the assessee. 
In Madan Gopal Bagla v. Commr. of 
I. T. W. B., 30 .ITR 174 = (AIR 1956 
SC 571) the principle which was ac- 
cepted was that the debt in order to 
fall within Section 10(2)(xi) must be 
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oiie. "which can - properly be called a 
trading- debt. i.e. a debt of "the trade, 
the profits of which are being comput 7 
. ed. . /It ' was obser\!-ed that the- assessed 
in that case was not a person carrying 
on business of standing surety for other 
persons nor was he' a money-lender. He 
was simply a timber -merchant. . . There - 
was some evidence , that he . had from , 
time to time' obtained finances for his 
business by procuring loans on the 
joint security of himself- and some 
other person. But it was not establish-.' 
ed that he was in the habit of stand- 
ing surety for other persons along "with 
them for the purpose -of securing loans 
for their use and benefit. Even if such 
had been the case any loss suffered by 
reason of ba’ving to pay a debt borrow- 
ed for the benefit of another would 
have been a capital loss to him and not 
a business loss at all. A businessman 
may have to stand surety, for some one 
in order' to get monies for liis own 
business. There may be a custom of the 
business by which that may be the only 
method whereby he could get money 
for the purpose of his own business. 
If he is to discharge a surety debt and 
if any such custom is established it 
would be a business debt. If the asses- 
see has made a paj’^ment . not volun- 
tarily but to discharge a legal obliga- 
tion which arises from his business he 
would be entitled to have the amount 
deducted as a bad debt under Section 
10(2){xi); see Commr. of I. T. Bombay 
V. Abdrillabhai Abdulkadar,' (1957) 31 
ITR 72 (Bom). In Essen . Private Ltd. 
V. Commr. of L T., Madras, (1967) 65 
ITR 625 (SC) the appellant carried on 
business as a managing agent of several 
concerns. Pursuant to the agreement 
with one of the companies managed, 
by it it advanced Imge sums of money 
to the .managed company and also 
■ guaranteed a loan of Rs, 2 lakhs ob- 
tained. by that company from a Bank. 
The managed "company failed in . its 
business and upon the Bank, pressing 
for payment the appellant in accords 
ance \vith its guarantee made certain 
pa 3 mients to that Bank. The assessee 
had ultimately to write off certain 
sums in its books as bad debts and it 
claimed that aUowance under Section 
, 10(2)(xi)... The TribunaT found that the 
advances to the managed company and 
tlie agreement guaranteeing the loan to 
^ the. managed company were in pur- 
suance of its objects, and. were made -in 
the course of its business and the claim 
-was allowed. That decision was finally 


affirmed - by this ' court. ,, , In this case . 
there was a clause in the memoranduni . ' 
; of : association by 'which the. assei^ee ' 
was entitled to lend monies . and - to , -i 
guarantee • the performance of con- ,, 
tracts; Similarly the managing agency ' 
agreement contained a clause about 
lending and advancing, of money to the : 
managed comfiany. : " It "was found by . 
the appeUate'tribuhal that it was a part 
of the managing agency to provide 
funds to the managed company. In the 
present case none of , those facts has 
been found. Neither the memorandum 
of association nor the managing .agency 
agreement contained any such provi- ' 
.Sion by which it, could be said that the 
guaranteeing of the loan, made by the 
Bank tio the selling agents was done in 
•the course .-of the .managing agency, ' 
business. , ' 

6. In our judgment the facts relied . 
upon by the appellate tribunal and the. 
Eiigh Court' are barely sufficient for . 
bringing the allowance, claimed under , 
Section 10(2)(xi).. It may be mention- 
ed that the case of the assessee was 
confined to, that provision and no reli- 
ance was placed on any other , provi- 
sion' under,: which - such an allowance 
could be claimed. There was no privity • 
of contract or any legal xelationship , 
between, the assessee and the selling.. -. 
agent. ‘Neither under, custom nor-, 
under any statutory provision ,or any 
contractual obligation .was the .assessee ... 
bound to guarantee the loan advanced 
by , the Bank to the selling agent. ' It . 
is difficult how it was in- the interest ; 
of the asse'ssee’s business that the. guar- 
antee was given; There was even no . , 
material to.ertablish that' the managed 
company .was , under any legal obliga- 
tion to finance the selling agent. or to 
guarantee any loans advanced to the . 
selling agent _ by a third party. ' It is 
incomprehensible m what mamier the .. 
.guaranteeing , of the* loan advanced to 
the selling agent indirectly facilitated 
the carrying on of the assessee’s. busi- 
ness'. It is equally difficult , to appre-' , 
ciate the observations of the High . 
Court, that it was' in the larger.interest , 
of the assessee’s business that the' 
guarantee "was given. In our opinion 
.-the view of the appellate tribunal was 
based on a complete , misapprehension 
of the true legal position. The High , 
Court also fell into the same, error. The 
allowance which was claimed did not 
fall within Section 10(2)(xi). No at- 
tempt was made nor indeed it. cqiild ' 

■ be risefully made to claim any- allow- , 
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ance under Section 10(2){xv) of the 
Act; 

7. For the reasons given above the 
correct answer to the question referr- 
ed should be in the negative and 
against the assessee. The appeals are 
thus allowed with costs and the judg- 
ment of the High' Court is set aside. 
One hearir^ fee. 

Appeals allowed. 


AIR 1970 SUPREME COURT 1535 
(V 57 C 324) 

(From; AIR 1965 Kerala' 294) 

. J.C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

"The Commissioner of Gift Tax, 
Kerala, Appellant v. Dr. George Kuru- 
villa. Respondent., 

Civil Appeal No. 764 of 1967, D/- 24- 
4-1970. . 

Gift Tax Act (1958), S. 5(l)(xiv) — 
Exemption — Gift must he in the 
course of carrying on business etc. and 
made bona fide for purpose of such 
business etc. — Gift is, not exempt from 
tax merely because it is made by per- 
son carrying on business or because 
property gifted is used for purpose for 
■which it was used by donor — Gift by 
medical practitioner to his son out of 
love and affection not exempt — AIR 
1965 Ker 294, Reversed. (Faya 6) 
The following Judgment of the Court 
■was delivered by 

■ SHAH, J. : By our order dated 1-1- 
1969, we directed the Income-tax Ap- 
pellate Tribunal to submit a supple- 
mentary statement of the case together 
with a copy of the deed of gift dated 
February 3, 1960 executed by the res- 
pondent The Tribunal has submitted 
the supplementary statement of the 
case together with a copy of the deed . 
of gift executed by the respondent' on 
February 3, 1960. 

2. The respondent is a medical prac- 
titioner. By the deed dated February 
3, 1960 he has given to his son Thomas 
four items of property: (1) one-fifth 
share in cardamom estate valued af 
Rs. 3,030.80; (2) 1.38 cents of garden 
land valued at Rs. 4,500; (3) G. K, Hos- 
pital Building erected on the garden 
land valued at Rs. 17,250; and (4) Othi 
rights .valued at Rs. 6,000. 

3. In response to a notice under Sec- 
ti on 13(2) of the G ift Tax Act 18 of 
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1958 the assessee filed a return for the 
assessment year 1960-61 disclosing tax- 
able gifts of property valued at Rupees 
27,251. But he claimed exemption in 
respect of Item No. (2), i.e. the garden 
land. In the course of the hearing the 
respondent claimed that the G: K. Hos- 
pital Building Item .No. (3) was also 
exempt from liability to gift-tax be- 
cause of Section 5(1) (xiv) of the Gift- 
tax Act. It was -the case of the respon- 
dent that his son Thomas had graduat- 
ed in the medical science at an 
examination held in December 1959 
and had joined the respondent’s 
profession as a House Surgeon in 
July 1960, and- on that account 
the gifts in respect of Items (2) and (3) 
were exempt from liability to tax. The 
Gift-tax officer rejected the claim. The 
Appellate Assistant Commissioner con- 
firmed the order of the Gift tax Offi- 
cer. Tlie Appellate Tribunal held that 
the respondent ■was entitled to exemp- 
tion in respect of Items (2) and (3). 

4. At the instance of the Commis- 
sioner of Gift Tax, the Tribrmal re- 
ferred the following question to the 
High Court of Kerala for opinion: 

^ "Whether on the facts and in the 
circumstances of the case, the as- 
sessee was entitled to the exemption 
in respect of G. K. Hospital and the 
adjoining land of 1.38 cents under Sec- 
tion 5 (1) (xiv) of the Gift Tax Act?" 
The High Court answered the question 
in the eiflirmative. The Commissioner 
of Gift Tax, Kerala, has appealed to 
this Court. 

5. Section 5 of the Gift Tax Act 
pro’vides for exemption in respect of 
certain gifts: insofar as it is relevant 
it pro'vides ; 

"(1) Gift-tax shall not be charged 
under this Act in .respect of gifts made 
by any person — 

X X X X X 

(xiv) in the course of carrying on a 
business, profession or vocation, to the 
extent to which the gift is proved to 
the satisfaction of the Gift-tax Officer 
to have been made bona fide for the 
purpose of such business, px-ofession or 
vocation.” 

The respondent practises the profes- 
sion of medicine. A few months after 
the deed of gift Ixis son Thomas also 
qualified to be a medical practitioner. 
But there is notlThag in the deed of 
gift which even remotely suggests 
that the gift was made by the respon- 
dent in the course of his profession 
and bona fide for the purpose of carry^ 
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bi paraKraph 14 it is averred that 
Ranu Misser ' had appointed ■ Rangi 
son of Boiiku as adopted son and that 
Ranu thereafter lived with him and on 
his . death Ran^ performed the obse- 
quial ceremonies and entered into pos- 
session and occupation of his entire 
estate as legal heir and . had been ap- 
propriating the produce , thereof since 
&at day. These averments clearly 
show that the three branches were in. 
separate possession of their respective 

shares, . ' . . 

• — 

5. Pursuant to the award made by 
the arbitrators and the decree passed 
by the Court the Commissioner appoint- 
ed by the Court had made a memoran- 
dum of partition setting out the shares 
of the tlmee branches- between whom 
the properties were divided. Again after 
this suit was instituted for partition 
by' Bouku in 1949 a Commissioner, was 
appointed to inspect., the lands, in res- 
pect of whidi the share was claimed 
by Bouku and his descendants. It was 
found that each disputed plot of land 
in the villages. Saurath and Pokhrauru 
was found divided into three parts. 
Apparently these lands were foimd 
entered in the names of the parties in, 
the revenue records. The Zamindar 
treated the three brothers as holders 
of the land jointly under him blit that 
did not alter the true relation inter se 
between them. It is . also not disputed 
by the plaintiffs that they and the 
other branches had sold some parts of 
the land as their exclusive property 
and had mortgaged some others and 
had been collecting rents and profits 
in respect of those properties. 

6. Plaintiff and other, rriembers of 
the family have been dealing since 
1914 with the joint -family properties 
in their possession. For instance, Ext. , 
A series are sudbharana bonds of 
different dates executed by -different 
members of the farriily including the 
pi aintif f . Bouku. Then there is a docu- 
ment Ext. B of Jime 1929 which' is a 
deed executed. By Bouku to one Hitlal, 
whereby 5 kath^ 10 dhurs were ex- 
changed by ; Bouku out of Khasra 
No. 1643 for. another land. There are 
again two documents Exts. C and C''-!, 
Ext. C being a. sale deed by Jaibodh 
son of Basudeo and . Ext. C''-l by 
Basudeo under '. which . lands which 
fell to- the share of Basudeo had 
been sold. These docurnents clearly 
indicate that ' parts of , . the land 
•which were in the -possession of B^u- 


deo and his sons were transferred by 
theih. - Exhibit C/2 is a sale^deed exe-, . 

• cuted by one Subans Pasban and others, 
to Maneshwar , Jha .'.and in that docu-' 
;ment. there was a recital' stating that,-', 
"out . of ' three . landlords^ Balkrishna 
: iftssir (son of Makund) was the land-.V 
lord to the extent .of '6 annas, Bouku 
Missir was .to the extent of 5 .annas 
and Jaibodh' (son of Basudeo) to the 
extent of remaining 5 annas”, 

7. These transactions are referable 
to the title arising ; under- the award 
made in the suit filed by Basudeo 
being suit No. 187 of 1914 in the Court . 
of the Subordinate Judge, Darbhariga..- 
Suit No. 187 of 1914 was filed by Basu- 
deb- against Makund and Boulcu and 
t'wo others, .On September 14, 1914 
the Subordinate Judge ordered that a 
preliminary decree be passed in terms 
of the arbitrators’ award, and , that a 
Cofnmissioner . be appointed, to effect . 

. partition according to the awards of the 
arbitrators. The terms of the award ' 
■were: 

'^We have heard the parties arid 
their witnesses. It appears to us that 
they had settled amongst themselves . 
before the arbitrators of the suit .that .’ 
the plaintiff (Basudeo) should be given 
5 annas share, that Bouku should be . 
given 5 annas and Makund should get , 
six annas share in all -the properties, ' 
movable and immovable.' We . are also 
of opinion that the , settlement is a 
fair one inasmuch as Malcund ' was tlie 
earning member of the family and by 
his exertion above the bulk of the pro- 
perties was' acquired. Therefore, we 
give effect to this settlement and hold 
that the ' plaintiff will get 5 annas, 
Boulcu will* get 5 annas and Makund . 
■will get 6 annas. , We, also bold that aU . 
the properties are joint and hence they, 
should be divided iri proportion to the 
above shares. , The. property which ' 
has been giveri ,to the widow of ~ the , 
deceased Ranu urider -willvof Septem- 
ber 8, 1913 will remain in her posses- ' 
siori during her lifetime, without any ; 
power of alienatiori and on her death 
it will devolve upon the three brothers 
or their, heirs .and . represeritatives in 
proportion to the said shares. We are , 
also satisfied that Makund’s son Toonai 
has performed the . Sradh of Ranu, 
Hence he should be giveri one hundred 
rupees frorri joint furid. . . 

XX. ' XX,^^ XX 

Be it noted that the properties to fe 
di'vided are the lands,- houses and 
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bonds only.’ The claim for rest of the 
movable properties is -disallowed”. 

.8. . It appears ^that after this preli- 
minary decree was passed by the 
Court, a Commissioner was appointed. 
But ultimately the suit was dismissed 
on the ground that the Commissioner’s 
fee was not paid. But the dismissal of 
the suit cannot operate to wipe out the"* 
preliminary decree. ■ , ■ 

9. Counsel for, the. plaintiffs sought 
to raise two contentions before us. in 
support of the plea that the decree was 
not binding upon the plaintiffs: (1) 
that Bouloi was not .served as a party 
in the , suit,' and (2) that the arbitra- 
tors had acted improperly in giving to 
Makund 6 annas share, whereas he 
was entitled to only ,-/5/4 (five annas 
four pies) share. There is no sub- 
stance in either contention. 

10. But, pursuant to the' division 
made in 1914 the shares of the, three 
branches were demarcated by the 
Commissioner and the three branches 
remained in separate possession of the 
properties allotted to tliem imder that 
partition. The record of the suit No. 
187 of 1914 was it was reported des- 
troyed. But that fact will not enable 
the plaintiff to get any advantage 
because the subsequent conduct of 
Bouku clearly shows that he had taken 
possession of the properties pursuant 
to tlie award and had acted upon the 
award as being effective. It would 
be reasonable to- infer that a decree 
binding a person would not be made 
unless he was duly ser\md with the 
writ of summons from the Court. 

11. The ground that the arbitrators 
had awarded to Makmid a larger share 
cannot also invalidate the award. It 
appears that the division was made by 
agreement between the parties, and 
Malmnd w^as given 6 annas share. Ap- 
parently Makund claimed that he was 
tlie eldest member and that some of 
the properties claimed by Basudeo to 
be joint family properties were'acquired 
by him by his own exertion. The 'arbi- 
trators apparently accepted that con- 
tention and .the parties agreed to 
the award, 35 years after that 
'date and after the terms ot the 
award were carried out, it was 
not open to one of the parties to raise 
a contention that the arbitrators had 
acted improperly in awarding to 
Malcund a larger share than what was 
awardaWo to him under the Hindu 
Law relating to partition. 


^ 12. The claim to a haK anna share 
in the properties on the footing that 
Ranu’s share had devolved upon Bouku 
is futile. The award in terms provides 
that Ranu’s share was to remain in 
the possession of Alikrani and on her 
death to be divided between the three 
branches in the same proportion in 
which the joint family property was 
divided. Alikrani died in 1946. Ranu 
could obviously not malce a will of his 
undivided share in the properties. But 
the parties agreed that the share of 
Ranu should be held by his widow, 
Alikrani for her life and after her 
death it should be divided according to 
the shares in the joint property. Under 
the terms of the award Boulcu gets no 
interest in the property and his claim 
that his son Rangi was adopted, and 
that he Boulcu had by adverse posses- 
sion acquired title to Ranu’s share is 
not supported by any evidence. 

13. The appeal fails and is dismiss- 
ed with costs. 

Appeal dismissed. 


Am 1970 SUPEEIVIE COURT 1539 
(V 57 C 326) 

(From Patna — 1966 B. L. J. R. 142) 
■ J. C. SHAH, K S. HEGDE AND 
A. N. GRO'VBR, JJ. 

Kanpur Sugar "Works Ltd. Appel- 
lant V. State of BUiar and others, Res- 
pondents. 

Civil Appeal No. 169 of 1967, D/- 6- 
3-1970. 

Tenancy Laws — Bihar Land Re- 
forms Act (30 of 1950), S. 7 (1) — 
Homestead — Factory having for bene- 
fit of workers, staff quarters, , clubs, 
kitchens etc. — Buildings would not 
fall within ^ S. 7 (1) — Definition' of 
'factory’ in Factories Act cannot he 
any guide in determining meaning of 
'factory’ in S. 7 — 1966 B. L. J. R. 142, 
Reversed. 

Where a factory has, for the benefit 
of the workmen and managerial staff 
working in the factory, constructed 
buildings used as bimgalows, quarters 
for employees, clubs, kitchens, garage, 
dispensary, rest-hous^ outhouses eta, 
but wliich are not directly used as 
factory or mill buildings, the build- 
ings would not fall within S. 7 (1) as 
buildings in the possession of an inter- 
mediary and used as golas, factories or 

DN/EN/B188/70/RGD/M 



1540 S. C. [Pr^ 1-3] Kanpur Sugar Works y. State of Bihar. j[Sh^ J.};, 


mills. , These, lands are homestead and , 
are claimable by an. intermedi^y 
under S, 5 (1) : if they are used for 
the purpose of lettihg out they would 
be liable to pay fair and, equitable 
ground-rent. imder the proviso to sub-, 
section (l)ofS. 5. 1966. B. L. J. R. 142, 
Reversed. (Para 5) 

The definition of "factory’,' in the 
Factories Acthannot be a guide, much 
less a useful guide, in determining the 
meaning of the expression "factory” 
as used in S. 7 (1).. . ' (Para 6) 

The following judgment of the Court 
was delivered by 

-SHAH, .1.; Kanpur Sugar Works Ltd. 
a public limited Company is engaged 
in the business of manufacturing sugar 
in village Marhowrah, District Sarah, 
in the State of Bihar. Prior to 1956 it 
possessed a considerable . zamindari' 
property. Under a notification issued 
in exercise of the power under the 
Bihar Land Reforms Act 30 of 1950 
the entire zamindari vested in the 
State with -effect from January 1, 
1956. But by the provisions of the 
Act homestead lands and lands of the 
factory remained in the occupation of 
the Company. The Circle Officer 
commenced a rent assessment proceed- 
ing under the Bihar Land Reforms Act 
for determining the rent payable by 
the Company. The Company claimed 
to classify Imds in Its occupation 
under three Heads : (i) 12 bighas 9 
kathas 7 dhurs on which the factory, 
buildings ' stood, and on that account 
assessable to rent tinder S. 7 of the, 
Bihar Land Reforms Act, 1950; (ii) .50 
bighas 3 kathas 13 dhurs of . cultivable 
land under, Khas cultivation of the 
Company liable to assessment of rent 
under S. 6 of the Act; and (iii) 71 
bighas 2 kathas 12 dhurs as homestead 
land not liable to assessment tmder 
sub-s. (1) of S. 5 of the Act. . 

2. By order dated February 10, 
1961 the Circle Officer fixed rent : at 
die rate of Rs. 187-8-0 per acre in res- 
pect of 80 bighas 16 kathas 15 1/2 dhurs 
of land tmder S. 7 of the Act. The cir- 
cle Officer rejected the contention of 
the Company that '71 bighas , 2 kathas 
12 dhurs of land on wliich there stood 
residential bungalows, quarters, garage, 

■ kitchens, . clubs^ dispensary, rest-house, 

. outhouses, office buildings, tube-well 
• and ; water tank, godown, cattle-shed^ - 
, weighbridge house etc. was homestead 
. and; was ■ on that account exempt from 
liability to pay rent. Appeal against 


that order was dismissed by the.vCol- ‘ 
lector of Saran by, ■ liis ■ order dated 
■August 6, ,1962. .. .v V;’’ 

3. The Company . . .then . moved l a: 
petition in the. liffigh Court of Patna .-for 
a w;rit quashing the o'rder .bf the, Cir-1 
cle Officer and the ; Collector: fixing 1 
the rent imder S. 7 of the Bihar Land. 
Reforms Act, 1950, in respect of the 
land claimed to. be homestead. The . 
High Court rejected the; petition. In 
the view of the High Court the ; ex- , 
pressioh “factory” could not meah ' 
merely, the place. where the machinery . 
is installed and the process for the 
manufacture of sugar or distillation of 
liquOr is carried on, but the whole , 
area of land including the . courtyard 
necessary for carrying on 'various 
operations. . The High COurt recorded 
the conclusion as follows; ; .1 ' 

,". . i the buildings and ..structures 
used for the aforesaid- ancillary,., pur- : 
poses of the factory must also be held 
to form part of the factory and the 
land on' which they stand must . in- 
clude not. only the actual site on which; 
the structures are erected but also the 
adjacent land necessary for the' con- 
venient use of the said structures and 
buildings. The whole of the land 
covered by the outer enclosure would, 
.therefore, be, on a reasonable inter- 
pretation of S. 7 (1) of the Act, in- 
cluded within the words "buildings or 
. structures” used as factories - tor the 
purpose of the said sub-section, , even‘ 
though that area may /include ; some 
vacant land as well.” ^ 

The .High Court further' observed thht. 
the proviso to S. 5, (1) of the Act had . 
no application, 'because (1) . the staff 
quarters cannot be clearly demarcated, 
frorn the other structures , and build- , 
ings located 'within the outer enclo- 
sure used for the purpose of the fac- 
tory, such as rest-house, outhouses, 
ofnce-buildihgs, tube-well, water tanlss, . 
godowns, cattle-shed, .weighbridge etc; 
and (2) though the occupants 6f .the. 
staff quarters pay rentriO the factory,' 
nevertheless it cannot . be said, that;- 
• those quarters are used "for the pur- 
pose of letting out on rent.”, The .High 
Court' then proceeded to state that - 
"the mere fact thait some ' rent is 
incidentally . collected from the occu-, 
pants will not detract from the mahi. 
purpose for v/hich . the quarters are 
used, namely, to 'facilitate the. iproper. 
working of the factory. The occupa- 
tion by 3' member of the staff, of the 
factory of those quarters is that of a 
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servant of the factory and not that of 
an ordinary, tenant. It was not alleg- 
ed, nor is there a finding to the effect, 
that 'he can continue to occupy the 
• quarters if he ceases to be a member 
■ V, of the staff of the factory. or else that 
^ he can sub-let the house to some other 
' person like an ordinary tenant. The 
. relationship between the occupant of 
these quarters and the factory conti- 
nues to be that of a master and ser- 
vant and not that of an ordinary land- 
lord and tenant,” . 

Against the order dismissing the 
writ petition, this appeal has been fil- 
> ed with certificate granted by the High 
Court. . , 

' 4. In our view, the order passed by 

the High Court cannot be sustained. If 
appears that there are two enclosures 
which comprise the total area of 83 
. bighas odd in respect of which the dis- 
pute arisesi One is the inner enclo- 
sure in which are situate the buildings 
of the factory in which sugar is manu- 
factured and the process of distillation 
of liquor is carried on. The outer 
enclosure consists of an area of 71 
bighas 2 kathas and 12 dhurs. In the 
^ statement of land in the Khas posses- 
• sion of the company all these lands 
are described as used for residential 
quarters, cutcheri, dispensary, rest- 
house, bungalows, outhouses, kitchen 
quarters, latrines, garage, club, control 
office, watertank, "bakery house”, 
cane office quarters, godowns, cattle- 
shed, weighbridge house, tube-well 
etc.” The dispute raised by the Com- 
pany is that the land on which these 
buildings stand is homestead, and is 
governed by S. 5 of the Act. 

5; By a notification issued tmder 
S. 3 of the Bihar Land Reforms Act, 
1950, the State Government may de- 
' Clare that an estate or tenure of the 
proprietor or temrre-holder, specified 
■in the notification has passed to ' and 
become vested in the State. The conse- 
quences of vesting are set out in S. 4. 
But the vesting under Ss. 3 and 4 is 
-T subject to the pro-visions of Ss. 5, 6 
and 7. Under sub-s. (1) of S, 5 it is 
provided; 

“With effect from the date of vest- 
ing, all homesteads, comprised in an 
- -estate or tenure and being in the pos- 
session of an intermediary on the drte 
of such vesting shall, subject to the 
provisions of sections 7A and 7B be 
deemed to be settled by the State with 
such intermediary and he shall be en- 


titled to retain possession of the land 
comprised in such homesteads and to 
hold. it . as a tenant under the State 
free of rent: ■ • 

Provided that such homesteads as 
are used by the intermediary for pur- 
poses of: letting, out on rent shall, be 
subject to the .pa 3 nnent of such fair 
and equitable ground-rent as may . be 
determined by . the . Collector in the 
prescribed manner.”, . . 

Section , 6 deals with the right of the 
previous holder of land used for agri- 
cultural or horticultural purposes 
which were in Idias possession of an 
intermediary on the date of vesting. 
'In this case, we are not ' concerned wi-ffi 
any dispute relating to such land. By 
S. 7 (1), insofar as it is relevant, it is 
provided; 

"Such . buildings or structures to- 
gether vrith the lands on which, they 
stand, other than any buildings used 
primarily as offices or cutcheries 
referred to in clause (a) of section 4, 
as were in the possession of an inter- 
mediary at the commencement of this 
Act and used as golas, factories or 
mills, for the purpose of trade, manu- 
facture or commerce or x x x and con- 
structed of established and used for 
the aforesaid purposes before the first 
day of January 1946, shall x x be 
deerned to be settled by the State with 
such intermediary and he shall be en- 
titled to retain possession of such 
buildings or structures together ■with 
the lands on which they stand as a 
tenant under the State subject to the 
payment of such fair and equitable 
groimd-rent as may be determined by 
the Collector x x x ” 

It is clear from a bare perusal of sub- 
section (1) of S. 7 that the buildings 
which are primarily used as offices or 
cutcheries referred to in cL (a) of S. 4 
as were in the possession of an inter- 
mediary at the commencement of the 
Act are excluded from the terms of 
S. 7 (1). Again, sub-s. (1) only ap- 
plies to such buildings or structures, 
together 'with the lands on which they 
stand which are used as golas, facto- 
ries or mills for the purpose of trade, 
manufacture or commerce or used for 
storing grains or keeping cattle or 
implements for the purpose of agricul- 
ture. The expression employed by 
the Legislature is "used as golas, fac- 
tories or mills” and not "used for 
golas, factories or mills”. The expres- 
sion "lands on which they stand” may 
include the land which is necessary 
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for the efficient user of the building - 
for;the purpose for which it is intend- 
ed to be used/ We are unable however 
to hbld that becaiise a factory has, for ■ 
the benefit of the worlonen and manag- 
erial staff worldng in the' factory, con- 
structed buildings used as bungalows, 
quarters for -employees, clubs, Idt-; 
chens, garage, clubs, dispensary, 
rest-house, outhouses . etc., but 
which are not . directly - used . as 
factory or mill buildings, the bilOd-- 
ings would be deemed to fall within 

S. 7 (1) as biiildings in the possession 
of an intermediary, and used as golas, 
factories or mills. ' In our judgment, 
these lands are , homestead and are 
claimable by an intermediary under 
S. 5 (1): if they are used for the pur- , 
pose of letting out they would be lia- 
ble to pay fair and equitable ground- 
rent xmder the proviso to sub-s.. (1) of 
sectidn 5. 

6. The High Court was, we thinlq 
in error in relying upon the defini- 
tion of "factory” used in the Factories 
.Act, 1948. The scheme and subject of- 
the Factories Act are different. The 
Act is intended to regulate labour in 
factories, to protect workmen, from 
being subjected to undxxly long work- 
ing hours, for making provision for 
healthy and sanitary conditions of ser- 
vice, and for protecting the worlonen 
from industrial hazards. The definition 
of “factory” , in the Factories Act can- 
not be a guide, much less a useful 
guide, in determining the meaning of 
the expression "factory” as used in the 
Bihar Land Reforms Act, 1950. The 
liability to pay rent under the Bihar 
Land Reforros Act, 1950, on the foot- 
ing that the land remained in the pos- 
session of the intermediary on which 
buildings or structmes used as golas, 
factories or ihills, for the purpose of 
trade, manufacture, or commerce must 
bo determined on the terms used in the 
- Bihar Land Reforms Act, and.' not by 
incorporating words used -in another 
statute of wliich the scheme and object, 
are different. . 

7. The revenue authorities erred. in- 
holding that the , entire area of 83 
bighas odd was liable to be assessed to 
rent under S. :7(1) of; the.' Bihar Land. 
Reforms Act,' 1950. Undoubtedly' an 
area of, 12 bighas 9 kathas 7 dhurs is 
liable to be assessed to rent under 
. Section 7(1) of the Act. If there, are 
other lands which strictly fall within 
■ the expression "buildings or structures, 
together , vTith the lands” used as' golas. 


factories 'or ihills for the purpose of 
trade, manufacture or commerce, it ; 

; will be open to the Collector to .assess . 
those lands .to rent under. S. 7(1), but/ 
the' lands not covered by buildings 'and , 
structure's used for golas, factories of 
mills,, vdll be governed by 8. 5(1) of tlie 
Act. 

- 8. We are, on the materials on the; 

record, -imable , to, specify the buildings , 
and lands, falling witliin S. 7. of the Act 
for the purpose of determination *pf . 
.assessment of rent. The evidence on 
the record' before us is not, clear as to 
what structures or buildings starid on ,, 
■the lands in the outer, enclosure and the 
purpose for which they are 'used. We 
are also hot clear as to .the precise 
meaning of the, expression . "golas”.' 
used : in , S. 7— the . .expression,, not 
being defined in' the Act. / - . , 

. 9. ' The appeal is allowed and the 
orders of the Circle Officer and of-, 
fhe Collector assessing rent in respect • 
of 71 bighas 2 kathas and 12 dhurs in 
the outer enclosure in respect of which 
rent has been ;assessed under ,8. -,7 of - 
the Bihar Land Reforms Act, 1950, are; 
quashed. . The appellant, will be entitl- 
,ed to its costs in this Court arid in the 
High Cpmrt. . 

' Appeal allowed; ■ ' 


Am 1970 SUPREME COURT 1542 
(V 57 C 327) : 

(From: Madras) 

M. mDAYATULLAH’ C.' J.,' A..'N.; ' 
RAY .AND I D. .DUA,, Jf. . ■ : 

Mohd. Ibrahim, . etc;. Appellants' v. 
The 8tate Transport Appellate Tribu-,. 
nal, Madras, etc. Respondents. . " 

Civn Appeals Nos. 2322-2324,' 2326- 
•2328, 2332, 2337, 2343r2352, ; 

2338-2342, ' 2353-2362, 2368, 2378- 

2380, 2409, 2452-2457, 2478, 2479, 2485,’ 
2486, 2518-2520, 2523, 2524, 2532, 2575, 
2576, 2584 and. 2608 of. 1969 and 248,'. 
and 8 of 1970, D/ 30-4-1970. . 

(A) Motor Vehicles Act (1939), Sec- 
tion 47 (3) Limilihg number of stage 
carriages — Hearing operators / — 
Necessity. . ' . ; ' 

The Regional -Transport Authority, is 
not obliged to hear operators while ex-.; 
ercising jurisdiction under Sec.' 47 (3). 
in fixing the. limit of number of stage ■ 
carriage peimit s. . ,, - (Para 9) 

f:N/FN/B987/70/DHZ/R 
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The total absence in S. 47(3) of any 
reference to representations mentioned 
in Section ■ 47(1) indicates , that the 
• Regional Transport Authority under 
S. 47(3) is not required to take into 
consideration any representations of 
the nature mentioned in S. 47(1). 

- (Para 7) 

Neither the right of appeal nor the 
right to apply for revision is itself de- 
cisive of the question. (Para 8) 

(B) Motor Vehicles Act (1939), Sec- 
tion 47(3) — Limiting number' of, stage 
carriages — Tiine — Determination of 
limit of number of permits is to be 
made before grant of permits tinder 
Section 57. AIR 1969 SC 1130, Eel. on.- 

(Para 15) 

(C) Motor Vehicles Act (1939), Sec- 
tion 47(3) — Scope — Order under 
Section 47(3) is not contemplated in 
the case of inter-state or inter -regional 
stage carriage permits. 

In the case of inter-state permit an 
application has to be made, to the Re- 
gional Transport Authority of the State 
as mentioned in S. 45 and the permit 
is , to be countersigned by the State 
Transport Authority of the other State 
or by the Regional Transport Authori- 
ty concerned as mentioned iri S. 63. 
Section 47(3) will riot apply to . inter- 
state permits as it is confined in ifs 
operation in or witliin the region. 

(Para 12) 

The reasons which do not make Sec- 
tion 47(3) applicable to inter-State 
perrnits' apply proprio vigore to inter- 
regional permits. ■ (Para 13) , 

(D) Motor Vehicles Act (1939)^ Sec- 
tion 64(i) — Right of appeal against 
order under S. 47(3) — According to 
Madras Motor Vehicles , Rules there is 
separate ri,ght of appeal agamst an 
order under S. 47(3) — Order under 
S. 47 (3) made at a sitting on same day 
on which applications for grant of per- 
mits were considered — There cannot 
be any grievance that there being no 
sufficient ^ space between two orders 
person aggrieved by order under Sec- 
tion 47(3) could not prefer appeal there 
being separate right of appeal against 
Order under S. 47(3), (Paras l7, 64) 

(E) Motor Vehicles Act (1939), Sec- 
tion 64 — Jurisdiction of State Trans- 
port Appellate Authority -r Appeal 
against Order refusing grant of permit 
— Jurisdiction of Appellate Authority 
is copfined to that aspect only — Au- 
thority cannot modify Order .under Sec- 
tion 47(3). AIR 1963 SC 64, Rel. on. 

(Para 18) 


(F) Motor Vehicles Act (1939), Sec- 

tion 47(3) Regional Transport Au- 
thority itself under Section 57(2) invit- 
ing applications for grant of peimits 
and appointing dates for reception of 
applications — This indicates t^at there 
was valid determination of the number- 
of stage carriage permits to he granted 
under Section 47(3). AIR 1963 SC 64, 
Eel. on. (Para 21) 

(G) Motor Vehicles Act (1939), Sec- 
tion 47(3) — Question whether there 
was Order under S. 47(3) — Considera- 
tions. 

An order under S. 47(3) is not a mat- 
ter of mere form but of substance; If 
from the record of the Regional Trans- 
port Authority it can be spelt out that 
that. Authority fixed the liinit of num- 
ber of stage carriage permits before 
consideration of the applications for 
grant of permits there is -a compliance 
•with the pro-visions of S. 47(3). 

, (Paras 19, 59) 

Cases Ref: Chronological Paras 
(1969) AIR 1969 SC 1130 (V 56) = 
1969-1 SCR 730, R. Obhswami 
Naidu V. Addl. State Transport 
Appellate Tribimal, Madras 

3, 15, 62, 63 

(1968) Cml Appeal No. 727 of 
. 1965, D/- 22-3-1968 (SC), Baluram 
V. State Transport Appellate 
Authority Madhya Pradesh .3 

(1967) Civil Appeal No. 95 of 
1965 D/- 27-10-1967 = (1967) 2 
'SCWR 857, M/s. Jaya Ram 
Motor Service v. S. Rajarathi- 
nam 3, 15, 62 

(1963) AIR 1963 SC 64 (V 50) == 

(1963) 3 SCR 523, Abdul Mateen 
V. Ram Kailash Pandey 3, 9, 15, 

18, 60 

The following judgment of the Court 
•was delivered by 

RAY, J. : These appeals by certificate 
turn primarily on the interpre.tation of' 
Section 47(3) of the Motor Vehicles 
Act, 1939 (hereinafter called the Act) 
and raise two questions. First, whe- 
ther the Regional Transport Autho- 
rity in limiting the number of stage 
carriages for which stage carriage 
permits, may be granted in the region 
or in any specified area or on any 
specified route in the region is requir- 
ed to hear persons or the said Autho- 
rity can limit the number of stage car- 
riages for which permits may be 
granted by an administrative order 
under Section 47 (3) of the Act. The 
second question is whether in the 
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facts and circumstances of these up- 
pesds there was in each case a valid 
order under Section 47 (3) of. the Act. 
limiting the number of stage . carriages . 
for which permits might be granted. . 

- 2. Chapter IV of • the Act ■ deals 
with control pf transport _ vehicles. 
Chapter IV' consists of Sections; 42 to , 
68. Section 42 speaks of permits, for 
use of transport 'vehicles. Section 44 
contemplates the Transport Authorities 
which are the State Transport Autho- 
rities or the Regional Transport Au- 
thorities. A State Transport Autho- • 
rity co-ordinates .and regulates, the 
acti-vities and policies of the Regional 
Transport Authorities . of the State 
and performs the duties of a Regional 
Transport, Authority where there is 
no such Authority and settles all dis- 
putes and decides all matters on which 
difference of opinion arises between 
the Regional Transport Authorities. 
Section 45 of the Act mentions the 
Authority to whom application for 
permit shall be made. Section 46 of 
the Act gives the particulars which an 
application for stage carriage permit 
shall contain. Section 47 of the Act 
deals with procedure of a Regional 
Transport Authority in considering ap- 
plications for stage carriage permits. 
Section 48 confers power on the Re- 
gional Transport Authority to. grant 
stage carriage permits. Section 57 re- 
lates to the procedure in applying for 
and granting permits. Section 63 deals 
with validation of permits for use out- 
side the region in which it is granted. 
We Iiave referred mainly to the sec- 
tions which are . important for pur- 
poses of determination of the ques- 
tions involved in these appeals. 

3. We shall first , deal with .the 
question as to whether a Regional 
Transport Authority in limiting the 
number of stage Carriages for which 
permits may be granted as contem- 
plated in Section 47 (3) of the Act is 
required to hear persons or . it can 
determine the limit by an administra- 
tive order without hearing persons. • 
In considering the question w^hether. 
the Regional Transport Authority in 
limiting the number of stage carriage 
permits for which ' permits , may be 
granted acts in a quasi-iudicial or. 
in an administrative manner, a dis- 
tinction must be noticed' between the 
jurisdiction- and functions of a Re- 
gional Transport Authority in relation 
,to grant of stage carriage permits on 
the one hand and limiting the number 
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of stage . carriage . /permits pn-thg ^ 
other.. Regional Transport Authority 
while acting under Section , 47 ,(S) , of . ,■ 
tile Act ezercises authority and' jiifisr 
diction which , is . entirely ' different 
from the jurisdiction - and authority of . .. 
a Regional Transport Authority while . - 
considering . applications for granting 
stage carriage, permits. It has ' been ./' 

■ decided . by this ■ Court; ^ in Abdul . ; 
Mateen v. Ram Kailash Paridey, (1963),' ; 

3 SCR 523 = (AIR 1963 '.SC 64); and 
the later' decisions in M/s Jaya Ram' , 
Motor Service v. S. , Rajarathinani, 
Civil Appeal No. 95 of ,1965, D/- 27-10- 
1967 (SC); Balufam v. State Transport. 
•Appellate Authority, Madhya . Pradesh, ■ 
Civil Appeal No. 727 of 1965, D/-: 
22-3-1968 (SC) and ‘ R. / Obliswami. 

' N.aidu V. . Addl. State Transport' Ap- '■ 
pellate Tribunal, Madras, (1969) 1 SCR ‘ 
730 = (AIR 1969 SC 1130) that the Re- 
gional Transport Authority has to fix 
the limit of number of stage caniage. 
permits under Section 47 (3) of the 
Act prior to 'the grant of stage carriage 
permits. 

4. The difference between jurisdic- ' 
tion of the Regional Transport Autho- 
rity while limiting .the number of ■ 
stage' c^riage permits and its; jurisdic- ' 
tion in relation to grant of permits .is , 
recognised in Section 57 .of the , Act. ' 
Section 57 deals with procedure in ap- ■ 
plying, for and granting 'per^ts. A , 
Regional Transport Authority, is re- 
quired to dispbse of. applications for 
grant of permits .at a. public.' hearing, 
at which the applicant ahd'the'.per-, 
sons_ maldng representations in con; 
nection with the application; are heard. 

■ The 'Regional; Transport, Authority is ; 
further required to give, reasons hi. ; 
■writing' for refusal- to grant permits .40 ; . 
an applicant. The right of persons to . 
make , representations in , connection , 
with the application for the grant of . 

' permit arises by reason of section,' 57 
(3) of the Act which .pfowdes for the 
publication of an application, for. a 
stage carriage -permit together with a/ 
notice of the date before' which repre-. 
sentations ' in connection therewith 
should be made .'tb : the Kegiohal’ Trans- 
port Authority. / 

_5. This procedure of hearing '^ ap- 
plications and representations in con- , 
nection therev/itli , . is, not applicable 
v/hen the Regional Transport Autho- • 
rity limits the number of stage cari'i-', 
ages 'for which permits- may be grant- ■ 
ed. Sections 47, -18 and 57 of - the Act 
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deal mainly mth. jurisdiction, power 
and procedure of the Regional Trans- 
port Authority in relation- to consi- 
, deration of application for ■ and grant 
of permits. Section 47. (3) of the Act 
is the only provision which is applica- 
ble to the jurisdiction, power and pro- 
.cedure of the Rej^onal Transport Au- 
. thority while limiting the number of 
stage carriages for, which permits may 
be granted. In section 47 (3) of the 
Act it is said that a Regional Trans- 
port Authority may ha-ving regard to' 
the matters mentioned in subrsectibn 
(1) limit the number of stage carriages 
generally or of any, specified type for 
which stage carriage permits may be 
granted in the region or in any speci- 
fied area or on any ' specified route 
within the region. . • 

6. Sub-section (1] of Section 47 of 
the Act states that a Regional Trans- 
port Authority shall in considering an 
application for stage carriage permit 
have regard to matters enumerated in 
clauses (a) to (f) thereof and shall 
also take into consideration any repre- 
sentations made by persons already 
providing transport facilities ' by , any 
means along or near the proposed 
route or area, or by any association 
representing persons interested in the 
provision of road ' transport facilities 
dr by any local authority or police au- 
thority witliin whose jurisdiction any 
part of the ^ proposed- route or area 
lies. In other words, section 47 (1) of 
the Act enjoins that a Regional Trans- 
port Authority while considering ' ap- 
plications for stage carriage permits 
shall have regard to the matters inen- 
tioned in clauses (a) to (f) thereof and 
shall als.b take into consideration any 
representations as mentioned in the 
said sub-section. 

,7. Section 47 (3) of the Act, on the 
other . hand, ' speaks only of the mat- 
ters ipentioned in sub-section (1) which 
a 'Regional Transport Authority may 
have regard to while limiting the num- 
ber of stage- carriages.. The total ab- 
sence in section 47 (3) of the Act of 
any reference to representations men- 
tioned in section 47 (1) of the Act indi- 
cates that a Regional Transport Autho- 
rity under section 47 (3) of the Act is 
not required to take into consideration 
any representations of the nature men- 
tioned in Sec. .47 (1) of the Act. Re- 
presentations mentioned in section 47 
(1) of the Act are referable to repre- 
sentations contemplated in section 57 
(3)- of the Act.- These representations 


are those made by operators to the 
Regional Transport Authority after 
the publication of an application for a 
stage' carriage permit. In view of the 
provisions of the Act and, in parti- 
cular, section 48 of the Act wliich 
enacts that _ a Regional Transport Au- 
thority subject . to the pro'visions of 
section 47 _may , grant a stage carriage 
permit, it is manifest that representa- 
tions' contemplated in sections 47 (1) 
and 57- (3) of the Act are representa- 
tions subsequent to the application for 
grant of permit, and, ' therefore, these 
representations do not at all enter the 
field of determination of number of 
stage carriages under section 47 (3) of 
the Act.- Representations mentioned 
m section 47 (1) of the Act relate to 
representatioris by and between the 
competitors and contenders for grant 
of a permit. These individual repre- 
sentations raise rival contentions be- 
^eeh operators. When the Regional 
Transport Authority acts imder S. 47 (3) 
of the Act it does not deal with any 
dispute between operators. The Re- 
gional Transport Authority is required 
to arrive at its decision under S. 47 (3) of 
the Act haying regard to matters men- 
tioned in S.47 (1) of the Act inde- 
pendent of any representation by 
operators or any hearing. The deli- 
beration as weU. as the decision of the 
Regional Transport Authority under 
section 47 (3) ' of the Act is confined to 
its o'wn administrative policy and 
order. The Regional Transport Au- 
thority in limiting the number of stage 
carriage permits under section 47 (3) 
of the Act may address itself to, the 
matters enumerated in sub-section (1) 
of section 47 of the Act and the said 
Authority is not required to hear 
operators at the time of the considera- 
tion of the matter of determining the 
limit of number of permits. 

8. Counsel for the respondent re- 
lied on Section 64 of the Act which 
conferred a right of appeal on a person 
aggrieved by any order which may be 
prescribed as mentioned in clause (i) 
thereof and the rules framed under 
Section 68 of the Act by the Madras 
Government by General Order No. 1852 
dated 28 May, 1965 and in particular 
Rule 147 (2) (i) which made an order 
passed under Section 47 (3) of the Act 
appealable. It was said by counsel 
for the appellant that the right of ap- 
peal by any- person aggrieved by any 
order would indicate that a person 
had a right of being heard. Emphasis 
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was placed bn the word 'aggrieved’ to . 
show; that one’s grievance -arose 
. because, one had been denied relief in , 
relation to 'one’s representation. Prior . 
to the introduction of the new Rules - 
conferring right of appeal , in respect 
of an order made .under, section 47 (3) 
of the Act one could apply to the 
State ■ Transport Authority under sec- 
tion 64A of the Act for revision of an 
order in which appeal lay. Now that ■ 
there is a provision of appeal the. posi- 
tion is not altered. Neither the right 
of appeal nor the right to apply for 
revision is itself decisive of the true 
function of' the Regional Transport . 
Authority as to whether the said Au- 
thority iias to grant hearing to per- 
sons at the time of fixing the limit of 
number of stage carriage permits. We 
have already referred to the elaborate , 
procedure' of publication of applica-" 
tions for grant of permits, reTiresenta- 
tions by - persons in connection there- 
with, a public hearing at the time of 
consideration of applications and re- 
presentations, and written reasons be- 
ing given by the Regional Transport 
Authority for refusing the permit. The 
Regional Transport Authority on the 
other hand while acting under S. 47 
(3) of the Act is the master of its o-wn 
procedure because it does not deal ’ 
with individual or competing rights of 
operators but is required to arrive 
objectively at its o'wn conclusion inde- 
pendent of any application or repre- 
sentation by operators. 

9. We are of opinion that the Re- 
gional Transport. Authority is not ob- 
liged to hear operators while exercis- 
ing jurisdiction under section 47 (3) of 
the Act in fixing the limit, of number', 
of stage carriage permits. It is also 
to be noticed that the limit of number 
of stage carriage permits fixed by the' 
Regional Transport . Authority under 
section 47 (3) of the Act cannot be 
modified by . the Regional Transport 
Authority when . the said Authority 
exercises' the separate power' of grant- 
ing permits under S. 48 of the Act or . 
even by the State Appellate Transport. 
Authority dealing with appeals against 
the grant of permits. This proposi- 
tion was laid , down in . the case of 
Abdul Mateen, (1963) .3 SCR 523 = 
(AIR 1963 SC 64) (supra). This "view 
fortifies the difference in the functions 
and jurisdiction of the Re^ohal Trans- 
port Authority under section 47 (3) of 
the Act on the one hand and S. 48 of 
the . Act on' the other. 


• . 10. Another question arose in ; 
appeals Nos. 2478 of 1969 and 2328 of ; 
1969 as to whether in the case of , 
Inter-State stage .carriage permits and 
inter-regional stage . carriage permits 
an order under section 47 (3). of the . 
Act is contemplated prior to the grant • 
of perinits. . Two sections are import^ , : 
ant in this beh^l--. They . are -sections 
45 and 63 of the Act. Section 45 of 
the Act enacts that an application for 
permit shall be, made to the Regional 
Transport Authority of the region in , 
which it is .proposed to use the vehi- 
cle or vehicles. If .'a. vehicle is used- in 
two "or more regions within the same. 
State then the application', for -.perinit 
shall be made to -the Re^onal Trans- 
port Authority of the -region in which , 
the major portion of the route or area 
lies and in case the portion of the 
proposed route of area in each of . the 
region is: approximately equal, the ap- 
plication is- ; made to the Regional 
Transport Authority of . the region iri . 
which it is proposed 'to keep the. vehi- 
cle. Then again if.it is intended , to, . 
use the vehicle in two . or more, re- • 
gions dying in different States' the , ap- 
plication shaH be made to the Regional - 
Transport ..Authority of the region . in 
which the applicant resides or has his 
principal place of business. It, there- - 
fore, follows, that in the; case of inter- 
State permits = application - has to be ■■ 
made, 'to the Regional Transport.' Au- ' 
■thority of the region in which the ap- 
plicant resides . or . has his i principal 
place of - business. : , ' 

11.'. In- the case, of inter-State per- 
mits section 63A. of . the Act refers to 
Inter-State Transport Commission con- 
stituted by the .Central Goyerrirnent • 
S. 63 A (2) of , the Act in clauses (a),' 
(c) and. ,(d) thereof refer, to the per- , 
formance by the .Commission of. inter, ^ 
alia the regulation of the operation, of 
transport vehicles in an inter-State 
region, issuing of. directions to the 
State Transport Authority or the Re- 
gional Transport Authority interested ; 
regarding grant, revocation and sus- 
pension of permits and of counter- 
signatures of permits for .the operation . 
of transport vehicles in respect of any , 
route or are common to two or more 
■ States. . .. Section 63C of the Act con- 
fers pov/er on the Central Govern- 
ment to make rules inter alia for pro- 
cedure to be followed in considering 
applications for a permit or for coun- 
ter-signature of permit, as also appeals 
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against a decision of the Commission. 
We were not shown any relevant rule 

■ with regard to inter-State permits nor 
were we shown , as to whether any 
inter-State Commission had issued 
directions to the State Transport Au- ■ 
thority or the Regional Transport Au- 
thority, regarding grant, revocation and 
suspension of permits common to two 
oi more States. 

12. Therefore, the only section 
' which is relevant for determination of 
the question as to whether an order 
under section 47» (3) of the Act is con- 
tenaplated for inter-State permit is 
section 63 of the Act. Section 63 fl) 
of the Act states that a permit grant- 
ed in any one State shall not be valid 
in. another State unless countersigned 
by the State Transport Authority of 
that other State or by the Regional 
Transport Authority concerned. Sec- 

■ tion 63 (3) of the Act states that the 
provisions of Chapter IV of the Act 
relating to grant, revocation and sus- 
pension of permits shall apply to the 
grant, revocation and suspension of 
countersignatures of permits. The pro- 
viso to section 63 (3) of the Act is that 
it shall not be necessa^ to follow the 
procedure laid down in section 57 of 
the Act for the grant of countersigna- 
tures .of permits where permits grant- 
• ed in any one State are required to be 

countersigned by the State Transport 
Authority of another State or by the 
Regional Transport Authority concem- 
led as a result of an agreement arrived 
at between the States. These provi- 
sions establish that in the case of ’ ah 
inter-State permit an application has 
to be made, to the Regional Transport 
Authority of a State as mentioned in 
section 45 of the Act and the permit 
is to 'be countersigned by the State 
Transport Authority of the other State 
or by the Regional Transport Autho- 
rity concerned as mentioned in S. 63 
of the Act. Chapter IV consists of 
Ss. 42 to 68.. Section 57 deals with 
procedure for application and grant of 
permits. That section will therefore, 

■ apply for the grant of inter-State per- 
mits. The effect of the proviso to sec- 
tion 63 (3) is that in the case of inter- 
state permits where an agreement has 
been arrived at between the 'States 
the provisions of section '57 of the Act 
need not be followed for the grant of 
countersignatures of perrmts. In other 
case the procedure in section 57 of the 
Act -v^dll apply in regard to grant, revo- 
cation and suspension of permits and 


to countersignatures of permits as 
well. Section 48. of the Act whicli 
relates to power to grant of stage 
carriage permits -will .also apply to 
inter-State permits. The provisions 
contained in sub-section (1) generally 
and'^ sub-section (2) of section 47 will 
apply to the Regional Transport Au- 
thority at the time of consideration of 
the application ■ for inter-State stage 
carriage permit. Section 47 (3) of the 
Act will not in our opinion apply to 
inter-State permits because that pro- 
vision relates to a Regional Transport 
Authority limiting the number of 
stage carriages for which stage car- 
riage permits may be granted iu the 
re^on or in any specified area or on 
any specified route within the region. 
In other words, section 47 (3) of the 
Act is confined in its operation in or 
within the region. The provisions of 
section 47 (3) of the Act do not apply 
to inter-State permits because an inter- 
state permit cannot be effective un- 
less it is coiihtersigned by the Autho- 
rity of the other State. Hie sugges- 
tion that in regard to inter-State per- 
mits a limit has to be fixed in regard 
to number of stage carriages for inter- 
state routes will have the effect of 
adding words to the provisions in sec- 
tion 47 (3) of the Act. That will not 
be the proper way of giving effect to 
section 47 (3) of the Act. It will be 
misreading section 47 (3) of the Act if 
it will be applied to ir^ter-State per- 
mits. The combined effect of Ss. 63, 
63A, 63B and 63C is .that the inter- 
state Commission will deal with inter- 
state permits. 'The Central Govern- 
ment under section 63C of the Act is 
authorised to malce rules in regard to 
the procedure' to be followed in con- 
sidering an application for grant and 
countersignature of permits. In the 
absence of specific rules, the best way 
of harmonising the powers and func- 
tions is to allow these inter-State au- 
thorities to exercise their power witliin 
their respective spheres in regard to 
grant and countersignature of permits 
by agreement and accord. 

13. In the case of ihter-regional 
permits an application under S. 45 of the 
Act has to be made to the Regional 
Transport Authority of the region 
in wliich the ma.ior portion of the pro- 
posed route or area lies and in case 
the portion of the proposed route or 
area in each of the regions is appro- 
ximately equal, to the Regional Trans- 
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port Authority of the region in -which 
it is proposed to keep the vehicle or . 
vehicles. , Then under section -63, of the 
Act a permit granted by the Regional 
Tran^ort Authority of -'one region 
shall not be valid in any other region 
unless the permit is countersigned by 
the Regional Transport Authority of 
that other region. Section 63 (3) of 
the Act- makes the provisions of Chap- 
ter IV applicable relating to the grant, 
revocation and suspension of permits 
and to the grant, revocation and sus- 
pension of countersignature of per- 
mits. G[lie result is that Sections 47 
to 68 which occur in Chapter TV , are ; 
therefore attracted in case of inter- 
regional permits. In view of the fact 
that section 47 (3) of the Act is res- 
tricted in its field in or within the 
region, the provisions in terms do not 
become applicable to inter-regional 
permits. Section 68 of tlie Act con- 
templates rules and conditions subject 
to v/hich and the extent to wliidi, a 
permit shall be valid in another region 
within the State without countersigna- 
ture. We have not been shown any 
rules to that effect. The reasons' 
which do not make section 47 (3) ap- 
plicable to inter-State permits apply, 
proprio vigore. to inter-regional per- 
mits. 

14. As m the case of inter-State 
permits the-harmonious reading of the 
sections will be to make sections 42 to 
68 of the Act applicable wherever it 
is possible to do so. The fixing of 
limit of number of stage carriage per- 
mits in or within the region is. en- 
trusted to the Regional Transport Auth- 
ority because of the particular local 
matters contemplated in section 47 (1) 
of the Act, namely, adequacy of other, 
transport services between the places 
to be served, benefit to a particular 
locality to be afforded by the service, 
conditions of the roads included in tlie 
proposed route or area. • ffhese consi- 
derations in the case of inter-State- 
permits as also in the case of, inter- 
regional permits cannot be said to be 
entrusted to the Regional Transport 
Authority to .wMch -the application is 
made because both in the case of inter- 
state permits and inter-regional per-, 
mits considerations in different States 
and in different regions will become 
relevant and are not embraced within 
the scope and intent of section 47 (3) 

. of the Act. We are therefore of opin- 
ion that S. 47 (3) of the Act will 
not apply either to grant or to coun- 


tersignatures of, permits both in the 
case of inter-State; and intef-fegiohal 
permits. The relevant authorities in.' 
Wo States or two regions will ensure , 
agreement - and act in concert as the 
case^ may be. The m-umber of servi- ' 
ces in the region can of course be fix-' 
ed by the Regional Transport Autho-: 
rity blit thW wiR be for' the region 
only. The nximber of services for- 
inter-regional or. inter-State routes :be- 
yond the frontier of the region -Will 
have to be determined by agreement. 

15. The next question which falls 
ior , determination is the point of .time 
when a Regional. Transport Authority- 
vsnll under, section 47. (3) of the Act fix 
the limit of number of stage carriage 
permits This Court in Abdul Mateen’s 
case, (1963) 3 .SCR, 523 = (AIR 1963 
SC 64) (supra) said that the General . 
Order by the Regional , Transport Au- 
thority under section 47 (3) of the Act 
in regard to the limit of number of. 
stage carriage permits can be modifi- 
ed only by the RegionaT Transport 
Authority , when exercising tlie juris- 
diction under section 47 (3) of the Act. 
The Regional Transport Authority 
while acting under section 48 of the . 
Act in regard to the grant of permits 
has no jurisdiction and authority to ’ 
modify any order passed by the Re- 
gional Transport Authority imder S. 47 
(3) of the Act. In other words, the Hmif 
fixed by the Regional Transport Au- 
thority imder section 47 (3) of the Act 
cannot be altered by the Regional 
Transport Authority,, at the , time of .. 
grant of permits. It is,, therefore, 
established . that the determination of ■ 
limit of number of permits is to: be 
made before the grant of permits. That 
is why section 48 of the "Act is. pre- 
faced with tlie words "subject to the • 
provisions of section , 47 of ,, the .Act” 
meaning thereby that the ' jurisdiction 
of the • Regional Transport Authority 
to_ grant permits is subject to the deter- ■ 
minatioh of the limit of .number of 
permits under sectioh‘47 (3) of the Act. 
This Court stated the legal position in ; ■ 
M/s Jaya Ram Motor 'Service’s case, 
Civil Appeal No. 95 of 1965 D/- , 27-10- 
1967 (SC) (supra) and said "it is there- 
fore clear that. -^e. authority has first 
to fix, the limit and after having done 
so consider, the application or the re-, . 
presentations , in .connection therewith , 
in 'accordance vfftli' the procedure laid , 
down in section 57 of the .Act.” Agrtn 
in the. case of R, Obliswami ; Naidu, 



1970 HoM. IbraMm v. S. T. A. Txibtinal, Madras [Prs. 15-19] S. C. 1549 


(1969) l .SCR 730 = (AIR 1969 SC 
1130) (supra) - this Court considered 
the submission in that case as to whe- 
ther the . Regional Transport Authority 
could decide , the .number . of' permits 
y/hile considering ap^plications for per- 
mits. This Court did not accept the 
subnussion because such a view would 
allow an operator who happened to 
apply first" to be in a' commanding 
position ■ with the result that the Re- 
gional Transport Authority would have 
no opportunity -to choose between 
competing operators and public interest 
might suffer.^ In the same case it ..is 
again said "that the determination o£ 
the number of stage carriages for 
which stage carriage permits may be 
granted for the route is to be done 
fcst and thereafter applications for 
permits are to be entertained. 

16. The four decisions of this Court 
to which we have referred establish: 
two propositioiis. First, that the Re- 
gional Transport Authority should fix 
the limit of number of stage carriage 
permits imder section 47 (3) of the Act 
and after having done so the Regional 
Transport Authority will consider the 
apphfcation for grant and representa- 
tions in connection therewith in ac- 
cordance with the procedure laid 
do'wn in section 57 of the Act. Second- 
ly, when a new route is opened for the 
&st time and . an advertisement is 
issued calling for applications for 
such a new route specifying the 
number of vacancies for it, it would 
be reasonable to hold 'that the 
number of . vehicles is specified 
as the ■ limit decided upon by the 
Regional Transport Authority. In the 
present appeals, the Regional Trans- 
port Authority in many cases fixed 
.the limit of niunber of stage carriage 
permits on the same day on which it 
heard the applications for the grant of 
permits and representations in connec- 
tion therewith. -The Regional Trans- 
port Authority fixed the limit of num- 
ber of stage carnage permits at a sit- 
ting separate from and prior to the 
sitting at which the Regional Trans- 
port Authority heard the applications 
for grant of permits and representa- 
tions in connection therewith. 

, 17. 'The present appeals are aH 
governed by the Madras Motor Vehi- 
cles Rules. The Act under section 64 
confers a right of appeal against an 
order under section 47 (3) of "the Act, 
The Madras Motor Vehicles' Rules 


framed under section 68 of the Act 
confer a right of appeal, against an 
order under section 47 (3) of the Act 
Section 64 (i) of the Act confers a 
right of appeal against an order as 
may be prescribed by tire Rules. That 
is how the . Madras Motor' Vehicles 
Rules have prescribed appeals against 
several orders which are otherwise not 
mentioned as appealable orders under 
section 64 of the Act. The. result is 
that according to the Madras Motor 
Vehicles Rules there is a separate 
right of appeal against an order under 
section 47 (3) of the Act. 

18. In the present appeals none of 
the parties preferred any appeal to 
the State Transport Appellate Tribu- 
nal against any order under section 47 
(3) of the Act. The parties preferred 
appeals only against refusal to grant 
permit. In those appeals against refu- 
sal to grant permit though no specific 
groimd was talren as to absence of a 
valid order under section 47 (3) of the 
Act the State Transport Appellate Tri- 
bunal in. some cases allowed the par- 
ties to advance a contention in that 
behalf and in other cases the State 
T^ransport Appellate Tribunal suo 
motu went into the question as to whe- 
ther there was a vahd order under 
section 47 (3) of the Act. The jxxrisdic- 
tion of the State Transport Appellate 
[Tribunal in appeals imder section 64 
of the Act against refusal to grant 
permit is confined only to that aspect. 
The jurisdiction of the Regional Trans-' 
port Authority in the matter of orders 
under section 47 (3) of the Act is 
entirely separate from jurisdiction of 
the Regional Transport Authority in 
the matter of grant and refusal of per- 
mit pnder sections 48 and 57 of the 
Act. The distinction between the two 
jurisdictions is so well demarcated 
that this' Court in Abdul Mateen’s case, 
(1963) 3 SCR 523 = (AIR 1963 SC 64) 
(supra) said that neither the Regional 
Transport Authority -at the time of 
grant of pennit nor the State Trans- 
port Appellate Tribimal in hearing ap- 
peals against refusal to grant permit 
could modify orders under section 47 
(3) of the Act. 

19. The State Transport Appellate 
Tribunal however proceeded in the 
present appeals on the basis that the 
absence of a valid order tmder S. 47 
(3) of the Act would rob the Regional 
[Transport Authority of its jurisdiction 
to grant permit. In the present appeals, 
it became a question of fact as to 
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whethelr there was in each case an 
order under section 47 (3) of the Act. 
The, State Transport Appellate Tribu- 
nal in- some cases went into the records 
and held that there was -no, order in 
.writing. -under section 47 (3) of the. Act 
' as to -the limit of number of ^age 
carriage permits. The records how- 
ever contain evidence that the Secre-,- 
.tary of the Kegional Transport Autho- 
rity on the basis' of statistics advised 
the Regional Transport Authority to 
open new routes or to increase the 
number of permits and the Regional 
Transport Authority thereafter . pro-, 
ceeded on that basis. In other cases 
the Regional Transport Authority of 
one State agreed with the Regional 
Transport Authority of another State 
for new or additional permits and, 
thereafter applications were consider- 
ed. An order, under section 47 (3) of 
the Act is not a matter of. mere form-, 
but of substance. Wlifen it became a 
question of '■fact as to whether the 
Regional Transport Authority fixed 
limit of nurnber of permits before the 
grant of permits, the State Transport 
Appellate Tribunal ‘fell' into the error 
of overlooking the . substance of the 
matter. We are of opinion that if 
from the records of the Regional 
Transport Authority it could be spelt, 
out that the Regional Transport Au-- 
thority fixed the limit of number of 
permits for stage cdiniages before the 
Regional Transport Authority consi- 
dered the applica-tions and representa- 
tions for grant of permit, the Regional 
Transport Authority then complied 
with the provisions of the statu-te. In 
the facts and circumstances of the pre- 
sent appeals all operators competed 
for the grant of permits and thereafter 
preferred appeals only - against the 
grant or refusal of permits. 

20. We shall now deal vnth the ap- 
peals individually. 

Cml Appeal . No. 2322 of 1969 

21. In this appeal the State Trans- 
port. Appellate Tribunal set aside the 
grant of permit . on the ground that . 
there was no valid order under S. 47', 
(3) of the Act. The High Court also 
took the same rdew. In the present 
case there \vas proposal based on 
statistics to show: the need for an addi- 
tional bus. The Regional Transport 
Authority itself invited applications 

. under Section 57 (2) of the Act for the 
grant of aii additional permit on the ' 
, route, , It is significant that there was . 
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no application by, my operator for the ■ 
grant of an addition^ permit but that ;; 
the Regiopal . Transport Authority :it-^ '• 
self under section ' 57 (2) of -the Act 
invited applications for the grant of an 
additional' penhit . and appointed dates . 
for reception of applications, m that : 
behalf. This .invitation of applications r, 
indicates in th'e facts and circum- ; 
stances of tlie case that there was a .' 
valid determination under ^ s'ection 47 -■ 
(3) of the Act for an additional permit , 
on the route. Therefore, tliis appeal 
is allowed and the matter is remitted 
to the -State Transport Appellate Tri- 
bunal for hearing oii merits of- the ap- 
peals before the Said Authority. 

Civil Appeal No. 2323 of 1969 

22.. The State ' Transport , Appellate 
Tribunal found that there was no valid . 
order under S. 47 (3) of the Act before 
considering applications for. grant of 
-permits. The High Court also upheld 
■the view. This was a 'case .of a new. . 
route. -In. this case there -was a' noti'- , 
fication under, section 57 . (2) of the 
Act asldng .for applications for, the,, 
grant of a permit on the hew ; route. , . 
This will, in. our opinion, indica-te that 
there- was a deitermination of the limit 
of number of stage . carriage permits' 
under section -47 (3) .of the. Act. The : 
State .Transport Appellate .tribunal 
also .considered the appeals on merits . 
and held that , M/s M. K. S. & Brothers, ' 
Mettur Dam was the. best. suited per-., 
son for the permit. In -view ' of that’ 
decision, the appeal is allo-wed and the . 
matter is remitted • to . the' High Court ' 
to deal with the application on. merits, 
on the basis that there is a valid order 
tmder section 47 (3) of: the Act. 

Civil Appeal No. 2324 of 1969 

' 23. The State Transport Appellate. 
Tribunal held that there was no valid,, 
order under section 47 (3) of. the Act. ■ 
.The High Court was- of the , same view. 
This appeal ' relates * to a hew. town 
route No. 2 Nagapatinam., The records 
indicate that the Regional Transport 
Authority first limited the number of 
buses to be put on the route to one. 
We are of opinion that having done so, 
the. . Regional Transport Authoi’ity 
thereafter dealt witli applications.; for 
grant of permit. The State Transport 
Appellate Tribunal did not deal %viiii ' 
the merits of the case. The appeal is 
therefore allowed and the , matter is 
remitted to the State Transport Appal- ■ 
late Tribunal - to be dealt with on 
merits. ' ‘ S 
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. Civil Appeal . No. 2326 of 1969 . . 

24. . The High Court wes- of opinion 
that there was no valid order imder 
section 47 (3) of the Act and allowed’ 
the petition. The State Transport Ap- 
pellate Tribunal found that there was 
in fact a valid order under section 47 
(3) of the Act. . An application for per- 
mit w^ made by the appellant suo 
motu and representations in connection 
therewith were submitted. Before the 
Regional Transport Authority the seri- 
ous contest was as to . whether there 
was a need for an additional bus. The 
other contention was that the permit 
should not have been granted to the 
appellant on his application which was 
made suo motu. The State Transport 
Appellate Tribunal found that there 
w^ a need for a bus and that the Re- 
gional Transport Authority after receipt 
of the appellant’s application had noti- 
fied the same and asked for represen- 
tations in connection therewith. The 
State • Transport Appellate Tribunal 
found that there was in fact a determi- 
nation for the grant of an additional 
bus and upheld tbe' grant'. In the facts; 
and circumstances of the case it would 
be proper to hold that there was a 
valid order under Section 47(3) of the 
Act. The Regional Transport Authori- 
ty decided upon the introduction of a 
new bus on' the route and then dealt 
with the grant. The High Court, was 
in error in holding that there was no 
vabd order under Section 47(3) of the 
Act. The appeal is -therefore allowed. 

, Civil Appeal No. 2327 of 1969 ' 

25. The State Transport Appellate 
Tribunal held that there was no valid 
order under Section 47(3) of ' the Act. 
The High Court upheld that view. This 
was opening of a new route. The Re- 
gional Transport Authority under Sec- 
tion 57(2) of the Act invited applica- 
tions for a bus to be. put on the route 
for the first time. We hold that this 
will amount to a valid order under Sec- 
tion 47(3) of the Act for, introduction of 
one permit. 'We are also of ■opinion 
that applications for . "a bus • permit” 
would amount ’ to one permit. The 
State Transport Appellate Tribunal set 
aside the permit of the appellant' and 
. did not deal ivith the merits. ' The ap- 
peal is allowed and the case is remitt- 
ed to the State Transport Appellate 
Tribunal to be decided , on. merits. - 
Civil Appeal No. 2328 of 1969 

26. This appeal relates to permits on 
inter-regional route. ,We have already 


held earlier that- in the. case of inter- 
regional permit Section 47(3) of the Act 
will not apply. If however effect can 
be given to the concept inherent in Sec- 
tion 47(3) of the Act by having agree- 
ment between the- regions as to per- 
mits, it vnll appear that in the present 
case there was a notification imder Sec- 
tion 57(2) of the Act asking for applica- 
tions for one veliicle as "an additional 
bus on the route' Coimbatore to Ootaca- 
mund via Mettupalayam”. The State 
Transport Appellate Tribunal held that 
there was no valid order imder Section 
47(3) of the Act. In our opinion, in the 
facts and circumstances of the case and 
in particular it being a case, of an addi- 
tional bus a notification under .Section 
57 (2) of the Act for the grant of an 
additional bus on the route vdll amoxmt 
to a valid order. The appeal is there- 
fore allowed and the case is remitted 
to the State Transport Appellate Tri- 
bunal to. be dealt with on merits. 
Civil Appeals Nos. 2332-2337 and 2343 
to 2352 of 1969 

27. These appeals relate "in some 
cases to a permit on a new route and 
in other cases an additional permit on 
an existing route. Civil Appeals Nos. 
2335, 2336, 2344, 2350 and 2351 of 
1969 relate to permits on new routes. 
The other appeals relate to one addi- 
tional permit on existing route in each 
case. The State Transport Appellate 
Tribunal held that there was no valid 
order under Section 47(3) of -the Act. 
The High Court upheld that view. The 
facts establish that intensive traffic 
survey was conducted on the routes. 
Thereafter, the Secretary ' Regional 
Transport Authority recommended an 
additional bus on the route. This re- 
commendation was approved by the 
Regional Transport Authority. There- 
upon notification under Section 57(2) 
of the Act was made asking for applica- 
tions for the grant of stage carriage 
permit. The combination of circumst- 
ances, namely, the ■ approval' by the 
Regional Transport Autliority of the 

-recommendation of the -Secretary for 
the introduction of an additional bus 
on the existing route and the con- 
sequent notification under Sec- 
tion 57(2) of the Act asldng for applica- 
tions for grant of an additional peimit 
on the said route in each case in our 
opinion establishes a valid order under 
Section 47(3) of the Act in each case. 

28. . In Civil Appeal No. 2335 of 
■ i969 there was a proposal for the open- 
ing of a new town service route. Ap- 
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plications under. Section. 57(2) of the ■ 
Act, were invited for the new; • town 
route hTo. 3. Furthermore, the minu-^ ' 
tes of the Hegiorial Transport Authori- 
ty indicate that the Re^oh^ Transport 
Authority limited the number , of stage 
carriage permits, to "one for the ^ pre- 
sent” before the said Authority, pro- 
ceeded to consider tlie applications for 
grant of permit. , The invitation of ap- 
plications under Section 57(2) of the 
Act for a permit on a new route in the . 
context of facts and circumstances of- 
the case establishes' that there was a 
valid order imder Section 47(3) of the 
Act. 

28. In Civil Appeal No. 2336 of 
1969 the minutes of the Regional Trans- 
port Authority indicate that' the A.u- 
thority limited the number of stage 
carriage pennits to one and thereafter 
the Authority considered the applica-: 
tions for grant of permits. . The other 
features are similar to those of Civil 
Appeal No. 2335 of 1969. . ' 

30. In Civil Appeal No.- 2337 of 
1969 there was first a sitting of the Re- 
gional Transport Authority on 9th 
March, 1968 to consider the proposal to 
introduce an additional service on the 
route. The Regional Transport Autho- 
rity decided to introduce two ■ addi- 
tional buses on the route. On the same 
day at a separate sitting the applica- 
tions for grant of permits were consi- 
dered. The State Transport Appel- 
late Tribunal held that since, an order 
■under Section 47(3) of the Act was ap- 
pealable sufficient time should have 
elapsed between the order under Sec- 
tion 47(3) of the Act and the considera- 
tion of applications . for the grant of 
permit in order to enable an aggrieved 
person to prefer an appeal TMs ques- 

, lion is of no importance in the present, 
case because parties were allowed, to 
challenge the entire proceeding. Ordi- 
narily, both orders are appealable and 
an order-under Section 47(3) of the Act 
is made prior to notification under Sec- 
tion 57(2) of the Act or of publication 
of applications tmder Section 57(3) of 
the Act. We, therefore,' hold that there 
was a valid order under Section 47(3). 
of the Act in this' appeal.' 

31. In Ci-vil Appeal No. /2343 of 
1969 there was traffic survey on the ex- 
isting route. There was a . proposal 
based on statistics for the need of an 

. additional bus. Applications were inr 
. vited under Section 57(2) of the Act for ' 
an, additional bus. The Regional Trans- 


. port Authority -also dedded .upon' ihe. ^ 
peed for an additional bus prior to con-:- 
sideration of the applications; for the. 
grant of permit. , Tlierefore, . in the' 

■ facts and circumstances of tliis case lt 
can be held that there was a valid order 
under Section, 47(3) of the Act, . ; 

32. • In Civil Appeals Nos. 2345,2346, 
2347, 2348, 2349 and 2352 of , 1969 the' 
facts are siihilar to those discussed in : 
Civil Appeals -Nos. .2337 and 2343 of ; 
1969 and we are of opinion that in each 
case there was a valid order tmder Sec- 
tion. 47(3) of the' Act.. . Civil Appeals 
Nos. 2350 and 2351 of 1969 relate to a 
bus on new routes and the facts , are 
similar to those in Ciwl Appeals Nos. 
2335 and 2336 of 1969 and we are of 
opinion that; there, was in each case a 
valid order tmder Section - 47(3) of the 
Act. . ■ ■ ■■ 

33. These appeals are allowed and 
the. cases are remitted -..to the State 
Transport Appellate Tribunal tO be 
dealt with On merits. • 

Civil Appeals Nos. 2338-2342, 2353r2362 
and 2368 of 1969 

, 34. In these appeals the State 
Transport Appellate Tribunal held that 
there '.was no • valid order under Sec- 
tion 47(3) of the Act. The High Court 
was also of the same view. Civil Ap- 
peals Nos. 2338, 2340, 2341, 2342, 2355, . 
2359 to 2362 of 1969 relate to a bus on 
a new route in each case. The -ptHer 
appeals relate to additional bus on an 
eidsting route in each case. 

35. In Civil Appeals Nos. 2338, 2340, 
2341 and 2342 = of 1969 ■ the Regional 
Transport Authority : issued notifica- 
tions under- Section 57(2) of the Act in- . 
viting applications for grant of, stage 
carriage penTut on .the routes.. There- 
after notifications were issued under 
Section 57(3) of the Act. These appeals 
relate to a new route in each case. Civil . 
Appeals Nos. 2355, 2359-2362 -01 - 1969 
also relate, to a bus On a new route in 
each, case. In these appeals nev/. routes, 
were , opened , by the -Regional Trans- ■ 
port Authority after examining public 
representations and notifications . under 
Section-57(2), of the Act were also issu- 
ed. The notification under Section 57(2) 
of the Act inviting applications Jor new 
routes establish that there -was .a valid 
order under Section 47(3) of the Act in 
•each case. • . , ' . , 

•36. Civil -Appeals Nos. 2339, ‘2353, 
,2354, 2356, 2357, 2358 and 2368 of 1969, 
relate in each case to an additional biis 
on existing -Toute.' An additional bus 
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SUMMAEYv •' . 

- In a Maryland , state court, trial on 
charges of burglairy and larceny, the jury 
. found the defendant hot guilty of larceny, . 
but convicted hiin on the burglary count, 
for which he was sentenced to 10 years 
in , prison. Because both the grand and , 
petit juries in the case had been, uricon- 
. stitutionally selected, the Maryland Court 
of Appeals remanded the case to the trial - 
court, where the defendant was given ,the 
optiqh of demanding reindictment ^d 
retrial, which he did. At the second trial, 
again for both larceny and burglary, the 
defendant’s motion to dismiss the larceny 
charge as subjecting him to double jeo- 
pardy was denied, he was foimd guilty , of 
botli .offences ,and he was given ^ concur- , 
rent sentences' of 15 years on the bmrg- 
lary count and 5 years, for larceny. The 
newly created Maryland Court of. Spedal 
Appeals rejected ' the defendaiit’s double, 
jeopardy claim on the merits (1 Md App 
647, 232 A2d 541), and the Maryland 
Court of Appeals denied discretionary re- 
view. - ' ■ ■ ■ 

On certiorari,, the United States 
Supreme Court reversed and remanded. 
In an opinion by Marshall, J., expressing 
the view of six, members of jiie court, it . 
was held, overruling Pallro v. Connecti- 
cut, 302 US 319. 82 L Ed 288, 58 S Ct 

149, that the double jeopardy clause of 
the Fifth Amendment is applicable to the 
states through the Fourteenth • . Amend- 
ment, and that, under that standard, the 
defendant’s larceny conviction could not 
' stand. ■ 

WHITE, J., concurring, stated that- the 
concurrent sentence rule, while not of 
jurisdictional dimensions, should be pre- 
served as a matter of proper judicial ad- 
ministration both on direct appeal and 
collateral attack. . ' . 

HARLAN, J., joined by STEWART, J., 
dissented on the grounds that the double 
jeopardy issue should not have been, 
reached, and that the court’s "selective 
■ incorporation’’ doctrine was imsupported 
either in history or in reason , and, • was 
subtly, yet , profoundly, eroding rnar^, of 
the basics of our federal system., 

OPINION OF THE COURT 

Mr. JUSTICE MARSHALL deUvered 
the opinion of the Court. , ' 

' In August 1965, petitioner, was tried in 
a Maryland state court on charges of 
burglary and larceny. The • jury . found 
petitioner not .guilty of larceny but con- 
' victed him on the burglary count. He was 
sentenced, to 10 years in prison.- ‘Shortly 
after his notice of appeal was filed in the, 
Maryland Court of Appeals, . that court 
handed' down its decision in the case of 
Schowgurow v. State, (1965) 240 Md 121, 
213 A2d 475. In Schowguro\y the Mary- 
, land Court of Appeals struck down a sec- 


tion of the state constitution which - .r^ 

. quired jurors to. swear their belief in the .1, 
existence of God. As a result ; of dhis de- : 
.cisiorC petitioner’s ‘case , was remanded ' .to, 
the; trial .court. Because both the grand , 
and petit juries; in .petitioner’s case; had ;,, 
been selected tmder;; the. invalid con^tu- . ^ ; 
tional provision .petitioner -was given- the. 
option. of demanding, reindictment ■.and'- , 
retrial. He chose to have his conviction 
set aside, and a new indictment and, hew- 
trial followed.. At this . second trial, ;peti-, , 
tiorier, was again charged with .both lar- •; 
ceny and burglary. Petitioner objected , 
to retrial on the larceny count, argriing 

■ that becaitse the -first jury had found him • 

hot guilty of larceny, retrial would wo- 
late the constitution^ prohibition against 
subjecting persons, to double jeopardy- for , 
the same offence. The trial judge demed, 
petitioner’s motion to dismiss the larceny . ■ 
charge, and petitioner was ' tried for both 
larceny and burglary.' This ' time the - 
■jury found petitioner : guilty of both of- . 
fences, and the judge, sentenced hini to 15 . 

years on tlie burglary count (1) and 5 years , . 
for larceny, the sentences to rim concur- , . 
rently. ,On appeal to the newly, created ' 
Maryland Court of Special Appeals, peti- ’ ■ 
tioner’s double jeopardy claim was reject- 
ed on the merits. (1967) 1 .Md App 647 — ■ 
232 A2d 541. The Court of Appeals dee- 
med discretionary review, , 

2. On the last day of last Term,, we', 
granted certiorari, (1968) 392 US 925-926' ' 
= 20,L Ed 2d 1384 = 88 S Ct 2297, ; .but , 
limited the writ to the consideration of 
two issues: 

"(1) Is the double jeopardy clause of 
the Fifth Amendment , applicable to. the . 
States through the Fourteenth Amend- 
inent? ■;■. 

"(2) If so. was the ' petitioner/ 'twice 
put in, jeopardy’, in -this case?” . . 

After orM argmnent, it became clear • - 
that the existence of a concurrent sentence - 

■ on the burglary count might prevent the - 
Court from reaching the double' jeopai’dy . , 
issue, at. least if- we found -that, any error . ■ 
'affected only petitioner’^, larceny conidc- 
tion. Therefore, we scheduled the ■ case - 
for . reargument, (19'68) 393 US 994 - 2l 

" L Ed 2d 460 =' 89 S Ct .481, limited to the 
following additional question" not includ-, 
ed in the original writ: ., , ' 

:"Does the 'concurrent sentence doct- .: 
rihe,’:en'unciated in Hirabayashi v. United^ 
States, 320 US 81,, 105, [87 L Ed 1774, 1788, 

1. The increase in petitioner’s sentence. ‘ 
on the, burglary count from 10 . to 15; years 
is presently the subject of litigation, on .' 
federal habeas, corpus in the. lower federsd 
courts. A. federal district court ordered, ; 
the State to resentence petitioner. Benton, , 
v. 'Uopinger, 291 F Supp 141 (DCD-'Md 
1968), and an appeal brought by the State . 

:1s presently pending in the United States, 
Court of Appeals for the Fourth Circuit. 
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63 S Ct 1375], and . subsequent cases, 
have continuing validity in light of such 
decisions as . Ginsberg v. New York, . 390 
US 629; 633, n 2 [20 L Ed 2d 195, 200, 
88 S Ct 12741; Peytoii v. Rowe, 391 US 
54 [20 -L Ed 2d 426, 88 S Ct 1549]; Cara- 

, fas V. LaVallee. 391. US 234, 237-238 [20 
L.Ed 2d 554, 558. 88.S Ct 1556}; and Sib- 
ron V. New York, 392 US 40, 50-58 [20 
• L Ed 2d 917. ,927-932. 88 S Ct 1889]?” 

, . 3. The Solicitor-General was invited 
to file a brief. expressing the views of. the 
United States and to participate in oral 

• argument. - . 

4. After consideration of all the ques- 
tions before us, we find no bar to our 
dec^on of the double jeopardy-issue. On 
the merits, we hold that the Double Jeo- 
pardy Clause of the Fifth Amendment 

. is applicable to the States through the 
Fourteenth Amendment and we reverse 
petitioner’s conviction for larceny. . 

I 

5. At the outset of this case we are 
iconfronted with a jurisdictional problem. 

■ If the error specified in the' original writ 
of certiorari were found to affect only 
petitioner’s larceny conviction(2) revers^ 
of that conviction would not require the 
State to change the terms of petitioner’s 
confinehfient. \Vhatever the status of his 
sentence on the larceny conviction, peti- 
tioner would . probably stay in prison 
Tmtil he had served out his sentence for 
burglary. (3) Is there, in these circum- 
stances, a live ’’case” or “controversy” 
suitable for resolution by this Court, or 
is the issue moot? Is petitioner asldng 
for an acirtsoiy opinion on an abstract or 
hypothetical question? The answer to 
these questions is crucial, for it is well 
settied that federal courts may only act 
in the context of a justiciable case or con- 
troversy. Muslcrat v. United States, 
(1911) '219 US 346, 55 L Ed- 246, 31 S Ct 

, 250; see Flast v. Cohen, (1968) 392 .US 83, 
94-97, 20 L Ed 2d 947, 958-960. 88 S Ct 

■ a,942. 

. 6. The language used in a number of 
this Court’s opinions might be read to 
indicate that the existence of a valid con- 
.current sentence removes the necessary 
elements of a justiciable controversy. The 
"concurrent sentence doctrine” took root 
in this Country quite early, although , its 
earliest manifestations occurred in slight- 
ly different, contexts. In Locke v. United 
States, (1813) 7 Cranch 339, 3 L Ed 364 
a cargo belo nging to the plaintiff in error 

2. See Part Y, infra. Of course, if the 
error infected both coimts upon which pe- 
titioner was convicted, there would be no 
concurrent sentence problem at all. We 
do not, however, resolve the question of 
whether the burglary conviction was 
"tainted.” 

3. The length of that sentence is pres- 
ently a matter in dispute, see n. 1. supra. 


had been condemned under a libel con- 
taining 11- counts. Chief • Justice John 
Marshall, speaking for the Court, ' found 
it unnecessary to consider Locke’s chal- 
lenges to all 11 counts. He declared, 
simply enough, . "The Court however, is of 
the opinion, that the 4th count is good, 
and this renders it unnecessary to decide 
on the others.” , Id., at 344, 3 L Ed at 366. 

' Similar reasoning was later applied in a . 
case where a single general sentence 
rested on convictions- under several counts 
of an indictment. Drawing upofi some 
Enghsh cases and some dicta from Lord 
Mansfield, (4) the Court in Claassen v. 
United States, (1891) 142 US 140, 146, 35 
L Ed 966. 968, 12 S Ct 169, held that if , 
the defendant had vahdly been convicted ‘ 
on any one count “the other coimts need 
not be considered.” The most widely, 
cited application of this approach to cases 
where concurrent sentences, rather than a 
single general sentence, have been impos- 
ed is Hirabayashi v. United States, (1943) 
320 US 81, 87 L Ed 1774, 63 S Ct 1375. 
In that case the defendant had been 
found guilty of two different offences and 
had received concurrent three-month 
sentences. He challenged the constitu- 
tionality of both convictions, but this 
Court afiinned the lower court’s judg- 
ment after considering and rejecting only 
one of his challen.ges. Since the convic- 
tion on the second count was valid, the 
Court found it "unnecessary" to consider 
the challenge to the first count, ld„ at 
85, 105, 87 L Ed at 1778, 1788, 

7. 'The concurrent sentence doctrine 
has been widely, if somewhat haphazard- 
ly, applied in this Court's decisions. At 
times the Court has seemed to say that 
the doctrine raises a jurisdictional bar to 
the consideration of counts under concur- 
rent sentences. Some opinions have bald- 
ly declared that judgments of conviction 
"must be upheld” if any one coimt was 
good. Barenblatt v. United States, (1959) 
360 US 109, 115, 3 L Ed 2d 1115, 1122, 79 
S Ct 1081; see United States v. Gainey, 
(1965) 380 US 63, 65, 13 L Ed 2d 658, 661, 

85 S Ct 754. In' other cases the Court 
has chosen somewhat weaker language, 
indicating only that a judgment "may be 
afBrined if the conviction on either coimt 
is valid”. Roviaro v. United States, 
(1957) 353 US 53. 59, n 6. i L Ed 2d 639, 
644, 77 S Ct 623. And on at least one 
occasion, the Court has ignored the rule 
entirely and decided an issue that affect- 
ed only one count, even though there 
were concurrent sentences. Putnam v. 
United States. (1896) 162 US 687, 40 L 
Ed 1118. 16 S Ct 923. 


4. Grant v. Astle, 2 Doug 722, 99 Eng 
Rep 459 (1781); Peake v. Oldham, 1 Cow- 
per 275, 98 Eng Rep 1083 (1775); Rex v. 
Benfield, 2 Burr 980, 97 Ehg Rep 664 
(1760). 
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One can search through these c'aseSf . 
■and related ones, -without finding' any 
satisfactory explanation for , the concur- 
rent sentence doctrine. See United States 
,v. Hines, 256 F2d 561. 562-563 (CA2d Cir 
■1958). ' But whatever the ., uriderlying- 
austifications for- the doctrine, it. seems- 
clear to us that it cannot be. taken to stete 
a jurisdictional- rule. - See Yates v. United 
States. (1957) 355 US 66. 75-76, 2 L Ed 
2d 95.102, 103, 78 S Ct 128; (1896) 162 US 
687 = 40 L Ed 1118; Putnam v. United 
States, supr^ Moreover, whatever .may 
have been the approach in the past, our 
recent decisions- on the question of moot- 
ness in criminal cases ’m^e it perfectly 
dear that the existence of concurrent sen- 
tences does not remove the elem^ts 
necessary to create a justiciable case., or. 
controversy. 

9. In Sibroh v. Hew York, (1968) 392 
US 40, 20 L Ed 2d 917, 88 S Ct 1889. we 
held that a criminal case did not become 
moot upon the expiration of the sentence 
imposed. We noted "the obvious fact of 
fife that most crkninal con-victions do . in 
fact entail adverse collateral legal conse-, 
quences.” Id., at 55, 20 L Ed 2d at 930. 
We conduded that the mere possibility of 
such coUaterai consequences was enough 
to idve the case the "impact of actuality” 
which was necessary to make it a justi- 
dable case or controversy, Sibron and a- 
number of other recent' cases have can- 
vassed the possible adverse collateral 
efiects of criminal con-victions, (5) and we 
need not repeat that analysis here. It is 
enough to say that there are such possibi- 
lities, in this case. For example, there, 
are a few States which consider all prior 
felony con-victions for tire’ purpose of en- 
handng sentence rmder habitual criihinal 
statutes, even if the convictions actually 
constituted only separate counts in a single 
feidictment tried on the same day. (6) 
Petitioner might some day in one of 
these States have both his larceny ^d 
burglary con-victions cormted against him. 
Although this possibility may well be a , 
remote one. it is enough to giye this case, 
an adversary cast and make it justidable. 
Moreover, as .in. Sibron, both of petition- 
er’s -convictions might -some day be used 

5. Street v. -Hew York, . 394 US ' n3, 
.22 L Ed 2d 572, 578, 89 S Ct 1354 (1969)5 
Carafas v. LaVaUee, 391 US 234, 237-238, 
20 L Ed 2d 554, 558, 88 S Ct 1556 (1968);. 
Ginsberg v New York, . 390 US 629, 633- 
634, n, 2, 20 U Ed 2d 195. 200, 88 S Ct 1274 
(1968)., 

6. The majority rule is, apparently, that 
all con-victions handed dorvn at the same 
time count as a single con-viction for the 
purpose of habitual offender statutes, but 
a few States, follow the stricter rule de- 
scribed in the text The relevant cases are 
coUected . at 24 ALK2d 1262-1267 (1952), 
and in the accompanying .supplements. 


fo inipeach. his\character if ' .phi in Isdip..' 
at • a*, future ' ^ ' trial. Although . . 'petitioner . 
could explain lhaf both' convictions arose ' > 
out of the.same transaction, a jury naight 
not be: able to appreciate -this subtlety.; .> '■ 

■■ - lO. We cannot, therefore, say that -this 
Court . lackk jurisdiction to dedde ' peti-, 
tioner’s challenge to his. larceny ..-convic-. 
tion. It may be that in certain drcum- 
. stances a federal appellate coiirt, as , a 
niatter of - discretion, might decide ^ (as En- 
Hirabayashi)' that it is "unnecessary” to . 

, consider, all the allegations.; made by a 
particular party.(7) The concurrent .sen- ; 
tence rule may : have some rcontinuing ' 
validity as a rule of judicial convenience,' , 
That is . not a subject , we must canvass 
today. ' however, ' it' is: sufficient for pre- 
sent purposes to hold -that there is no' . 
jurisdictional bar to consideration of chal- , 
lenges to multiple ;• .convictions, even 
though concurrent . sentences . were 'sm- ■ 
■posed. ■ . . . 

' JOE - 

11. !WhiIe Maryland apparently agrees ‘ . 
that -there is no jurisdictional bar to con- 
sideration- of petitioner’s larceny con-vic- 
tion, it argues that -the possibility , of col- 
lateral consequences is so remote in this , 
case that any double jeopardy' viola-tion 
should be treated as a species of “harmless ' 
error.” The Solicitor-General, -while not 
commen-ting at length on the facts of this . 
particular case, suggests that we treat the ' ' 
concurrent sentence doctrine as a .prin- 
tuple of judicial effidency which- permits 
judges to -'avoid decision of issues .which ■ 
have -no appredable impact on the rights' 
of any party. Both Maryland and -the . 
Solidtor-General . argue , that- the defen- 
dant should- bear the burden of con-vin- *. 
dng the appellate court of, the heed .to - 
re-view all his • concurrent, . sentences. r 
Petitioner, on the other ihand, sees in 
Sibron a command that federal appellate 
courts treat all errors which may. iDossibly 
affect a defendant’s'xights, and. he. argues ; , 
that the concurrent ' sentence rule -there- 
fore . has no continuing . validity, even as 
, a rule of convenience, . . v . 

■ 12. Because, of-, the ■ spedal ' circum- 
stances, in this case, we find it ..unrieces-.' ' 
.sary to resolve this dispute. .For.' even 'if ■, 
•the concurrent sentence doctrine survives . , 
as a rule of judidal convenience, -we find 

7. In . Sibron we noted the inadequades ; 
of a procedure, which postpones appellate;., 
re-view until it is proposed.' to subject the - 
con-victed person to collateral consequen- 
ces. 392 US, at 56-57, 20 L Ed 2d at 930, ; 
931., For. the reasons, there stated; an at-;, 
tempt to impose collateral consequences ; 
after an initial refusal to re-view a con-vic- ; 
tion on direct appeal because of ffie con- 
current sentence doctrine may well "raise 
some con^tutional problems., ^at issue . , 
Is not, however, -presented by this case,; . 
and accordingly we express, no opinion., 
on it. - ^ ■■'■•... 
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fiood' reason not to apply it hera On 
direct appeal from petitioner’s convic- 
tion, the Maryland Court of Sped^ Ap- 
peals did in fact rule on his double jeo- 
pardy diallenge to the larceny count. 
fl967) 1 Md App, 647 at 650-651, 232 

A2d, 541 at 542-543. It is unclear whe- 
ther Maryland courts always consider 
aU, challenges raised on direct appeal, 
notwithstanding tiie existence of concur- 
rent sentences, (8) but at least in this case 
the State dedded not to apply the 
concurrent sentence rule. This may well 
indicate that the State has some interest 
in keeping the larceny conviction alive; (9) 
if, as Maryland argues here, the. larceny 
conviction is, of no. importance to either 
party, one wonders why the state courts 
foimd it necessary to pass on it Since 
the future importance of tlie conviction 
may .weU turn on issues of state law about 
whidi we are not well, informed, we pro- 
pose. on direct appeal jErom the Maryland- 
courts, to accept tlieir. judgment on this 
question. Since they dedded this federal 
constitutional question, we see no reason 
why we should not do so as well. More- 
over, the status of petitioner’s burglary 
conviction and the eventual length of his 
sentence are both stiU in some doubt.(10) 
Should any attack on the burglary convic- 
tion be successful, or should the length of 
the burglary sentence be reduced to less 
tlian five years, petitioner would then 
clearly have a right to have his larceny 
conviction reviewed. As we said in supra, 
392 US 40 at .56-57, 20 L Ed 2d at 930, 931, 
it is' certainly preferable to .have that 
review now on . direct appeal, rather than 
later. (11) For these reasons, and because 
there is no jurisdictional bar, we find it 
appropriate to reach the que^ons specified 
in our original writ of certiorari. 

ni 

13. In 1937. this Court dedded the 
landmark case of Pallro v- Connecticut, 
(1937) 302 US 319, 82 L Ed 288, 85 S Ct 
149. . Palko,. although indicted for first- 
degree murder, had been convicted of 
mtuder in the ‘second degree after a jury 
trial in a Connecticut state court. The 
State appealed and won a new trial. Palko 
argued that ,the Fourteenth Amendment 
Incorporated, as against the States, the 
Fifth Amendment requirement that no 
person "be subject for the same oflEence to 
be twice put in jeopardy of life or hmb. 

8 Compare Meade v. State, 198 Md 
489, 84 A2d 892 (1951). with Marks V. 
State, 230 Md 108, 185 A2d 909 (1962). 

, 9. See ru 7, supra. 

10, See m 1, supra, and Part "V, infra. 
-11. A stronger case for total abolition 
of the concurrent sentence doctrine may - 
well be made in cas^ on direct appeal, as 
compared to convictions attacked, collate- 
rally by suits for postconviction relief. 
Because of our disposition of this case, .we 
need not reach this question. 


The Courf. disagreed. Federal double 
jeopardy' standards were not applicable 
against tlie States. , Only when a kind of 
jeopardy subjected a. defendant to "a 
hardship so acute and shocldng that our 
polity will not endure it," id., at 328,- 82 
L Ed at 293, did- the Fourteenth Amend- 
ment apply. - The order for a new trial 
was affirmed. In subsequent appeals from 
state courts, the Corurt continued to apply 
this . lesser Palkb standard. See e. g.. 
Brock, V. North Carolina, (1953) 344 US 
424=97 L Ed 456=73 S Ct 349. 

14, Kecently, however, this Court has 
-'’increasingly looked to the specific 
guarantees of the [Bill of Eights] to deter- 
mine whether a state criminal trial was 
conducted with due process of law." 
Washington v. Texas, (1967) 388 US 14=' 
18. 18 L Ed 2d 1019 = 1022, 87 S a 1920. 
In an increasing number of cases, the 
Court "has rejected the notion that the 
Fourteenth Amendment applies to the 
States only a 'watered down, subjective 
version of the individual guarantees of the 

Bill of Rights Malloy v, Hogan, 

(1964) 378 US 1 10-11, 12 L Ed 2d 653, 
661, ^ S Ct 1489.(12) Only last Term we 
found that the right to trial by jury in 
criminal cases was "fundamental to the 
American scheme of justice," Duncan v, 
Louisiana, (1968) 391 US 145, 149, 20 L 
Ed 2d 491, 496, 88 S Ct 1444, and held 
that the Sixth Amendment right to a jury 
trial was applicable to the States through 
the Fourteenth Amendment. (13) For the 
same reasons, we today find that the 
double jeopardy prohibition of the Fifth 
Amendment represents a fundamental 
ideal in our constitutional heritage, and 
that it should apply to the States through 
the Fourteenth Amendment. Insofar as it 
Is inconsistent with this holding, Palko v. 
Connecticut is overruled, 

15, Palko represented an approach to 
basic constitutional rights which this 
Court’s recent decisions have rejected. It 
was cut of the same cloth as Betts v. 
Brady, (1942) 316 US 455. 86 L Ed 1595, 
62 S Ct 1252, the case which held tliat a 
criminal defendant's right to counsel was 
to be determined by deciding in each case 
whether the idenial of that right was 
"shocking to the universal sense of jus- 
tice.’’- Id, at 462, 86 L Ed at 1602. It 
■relied upon Twining v. New Jersey, 
11908) 211 US 78=53 L Ed 97=29 S Ct 14, 
which held -that the right against compul- 
sory self-incrimination was not an element 

12. Quoting from Ohio ex reL Eaton v. 
Price, 364 US 263, 275, 4 L Ed 2d 1708, 
.1716, 80 S Ct 1463 (1960) (Brennan. J., 
dissenting). 

13. A list of those Bill of Eights 
guarantees which have been held "incor- 
porated” In the Fourteenth Amendment 
can be found in Dxmean, supra, at 148, 20 
L Ed 2d at 495. 
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. of Fourteenth Amendment due process. 
Betts was overruled ,by Gideon v. 
Wainwright, : fl963) 372 US 335, 9 L Ed 
2d 799, 83 S Ct 792, 93 ALR 2d 733, Twin-, 
ink, by Malloy v. Hogan, (1964) 378 US, 
a,' 12 L Ed 2d 653, 84 S Ct 1489. , Our re- 
cent cases have thoroughly rejected the 
Palko notion that basic constitutional 
lights can be denied by the States as long 
as the totality of the circtunstances do not 
disclose a denial of "fundamental f^- 
ness.’’ Once it is decided that a particular 
Bill of Rights guarantee is "fundamental 
to the American scheme of Justice," supra, 
(1968) 391 US 145 at 149, 20 L Ed 2d 491 
at 496, the same con^tutional standards 
apply against both the State and Federal 
Government. . Palko’s roots had thus been 
' cut away years- ago. We today only re^' 
cognize the inevitable, 

16. The fundamental nature of the 
guarantee against double, jeopardy, can 
hardly be doubted. Its origins can be 
traced to Greek and Roman times, and it ' 
became established . in the comirion law of , 
England long before this 'Nation’s inde- 
pendence. (14) See Baitlcus v. • Illinois, 
(1959) 359 US 121, 151—155, 3 L Ed 2d 
684, 705-707, 79 S Ct 676 (Blade, J., dis- 
senting). As ' with many other elements 
of the common law, it was carried into the, 
avuisprudene'e of this Country through the 
medium of Blackstone, who codified the 
doctrine in his Commentaries. "[T]he plea 
of autrefois acquit, or a former acquittal,” 
he wrote, "is grounded on this universal 
maxim of the common law of England, 
that no man is to be brought into jeo-' 
pardy of his, life more than once for the 
same, offence.” (15) Today, every State 
incorporates some form of the prohibition 
in its constitution or common law.(16) , As 
this Court put it in Green v. United States, 
(1957) 355 US 184, 187-188, 2 L. Ed 2d 199, 
204, 78' S Ct 221, 61 ALR2d 1119, "ftlhe 
underlying idea, one that is deeply ingrain- 
ed in at least the Anglo-American s.ystem 
of jurisprudence, is that' the State' with, 

' aU Its resources md, power should not be 
aUowed to ’malce repeated attempts to con- 
vict an individual for. an alleged offence, 
thereby subjecting him to embarrassment, 
expense, and ordeal ' and compelling him 
to live m.a continuing state of ^xiety 
and insecurity, as well, as enhancing the 
possibility that even though innocent he 
may be found guilty.”. This underlying 
notion has from, the very' beginning been 
' part of our constitutional tradition. Like 
tiie right to trial by jury, it is clearly 
"fu ndamental to the American scheme of 

14. J- Singler,- Double Jeopardy 1-37 

(1969). ■ 

15. 4 Biaclcstone, Commentaries *'334; , 

16. J. -Sigler, supra, n. 14, .-at 78-79;. 

; Brock V. North Carolinai, 344 US 424, 435, 

n. 6. 97.L Ed 456, 463, 73 S Ct 349' (1953) 
05hson, C. J., dissenting). : ' ‘ 


Justice” . The validity' of , petition's f 
larceny conviction ttiust be judged hot by ' 
the watered-down standard enunciated in 
Pallco, but under- this Court’s interpretaA • 
tions of the Fifth Amendment . dounle 
Jeopardy provision,. . ; , t ■ i. : 

■ 'ly 

17. It is clear that petitioneris larceny :. 
conviction - cannot stand once • federal . 
double jeopardy standards are , applied. 
Petitioner was , acquitted of larceny in his. 
first trial, Because he decided to appeal,, 
his burglary conviction, he is. forced to . 
suffer retri^ bn“ the larceny count as well.-. 
As this Court held in Green v. United . : 
States, supra.- (1957) 355 US 184 at 193-194, - 
2 L Ed 2d 199 at 208, 61. ALR2d 1119 
"fclonditioning an appe^ on one offense . 
on a coerced surrender of a valid plea of 
former jeopardy on another offence exacts r 
a forfeiture in plain conflict with. the. con- . 
stitutional bar. against double jeopardy/’-. 

■ .18. Maryland argues that G;reen does . ' 
not apply to this case because petitioner’s' ■ 
original indictnieht was absolutely void. 
One cannot be placed in "jeopardy” by a 
void indictment, the State , argues. ' This 
argument sounds a bit strange, however, 
since petitioner could quietly have served ' 
out his sentence under this "void” indict- . 
ment had he not appealed his burglary. . 
.conviction. Only by accepting tlie option • 
of a new trial could the indictment be set 
aside; at worst the indictment would seem . 
only voidable at defendant’s option,- hot 
absolutely void. In ariy case, this 'argil- r-, 

, ment was answered here over ,70 years , 
ago in United States v. Ball, (1896) .163 
US 662, 41 L Ed 300, 16 . S Ct 1192. . In 
that case Millard Fillmore Ball was in- - 
dieted, together with two other haen, for 
the hiurder of one WiUiam T. Box in the .. 
Indian Territory. He was acquitted and ' . 
his co-defendants were conweted. , ' They . , 
appealed and. won a reversal on the ground - 
that the indictment erroneously failed to. 

■ aver the time or place of Box’s, death. . AR .' 
three defendants , were retried, and this, 
time Ball was convicted- .This Court sus- 
■tained his double jeopardy claim, notwdth--' 
standing the technical in'vadidity of the in- . 

. dictment upon which he was", first -tried. - 
The Court refused to, allow the Govemr 
ment to allege its own error to deprive 
the defendant of the benefit of an acquittal 
by a juiw. Id., at 667-668, 41 L Ed at 
302.' "fAjlthough. the ' . indictment - was ; > 
•fatally defective, yet, if the court had 
jurisdiction of the cause and of the party, . 

. its judgment is not void, but only voidable . 

by writ of error and -the Govern- . 

ment could riot have Ihe acquittal set aside , 
over the defendant’s objections. . Id., at' 
669-670, 41, L Ed at 303. This case is . . 
totally indistinguishable. .Petitioner was 
acquitted of larceny. He . .has, under c 
Green, a valid double jeopardy plea which . 
he cannot be forced to waive. Yet Mary- 
land wants the earlier acquittal set aside, . 
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over petitioner’s objections, because of a 
defect in the indictment. This it cannot 
do. Petitioner’s larceny conviction cannot 
stand. 

y. 

19. Petitioner argues that his burglary 
‘ conviction should be set aside as well. He 
.^contends that some evidence, inadmissible 
• under state law in a trial for burglary 
alone, was introduced in the joint trial for 
both burglary and larceny, and that the 
jury was prejudiced by this ewdence,(17) 
This question was not decided by the 
. Maryland Court of Special. Appeals, be- 
cause it found no double jeopardy viola- 
tion at aU. It is not obvious on the. face 
. of the record that the burglary conviction 
was affected by the double, jeopardy viola- 
tion. . To determine whether there is in 
fact any such evidentiary error, we would 
have to explore the Maryland law of evi- 
dence and the Maryland ' definition of 
larceny and burglary, and then gamine 
the, record in detail. We do not think that 
this is the kind of determination we should 
make unaided hy prior consideration by 
the state courts. (18) Accordingly, we 
think it -"just' under the circumstances,” 
28 use s'. 2106, to vacate the judgment 
below -and remand for consideration of 
this, question. The judgment is vacated 
and the case is remanded for further pro- 
ceedings not inconsistent with this opinion. 

. 20. It'is so ordered. 

SEPARATE OPINIONS. 

Mr. Justice WHITE, concurring. 

21. Wnle I agree with the Cohrt’s ex- 
tension of the prohibition against double 
jeopardy to the States, and with the 

- 'Court’s conclusion that the concurrent sen- 
tence rule constitutes no jurisdictional bar, 
additional comment on the, wisdom and 
effects of applying a concurrent sentence 
rule seems appropriate. 

22. In a time of -increasingly congested 
judicial dockets, often requiring long 
delays before trial and upon appeal, judi- 
cial resources have become scarce. Where 
a man has been convicted on several 
coimts and sentenced concurrently upon 
each, and where judicial review of one 
count sustains its validity, the need for 
review of the other counts is not a pres- 
sing one since, regardless of tlie outcome, 
the prisoner will, remain -in jail for the 
same length of time tmder the first count 

17. There is no danger here that the 
jury might have been tempted to com- 
promise on a lesser charge ' because of an 
erroneous retrial on a greater charge. See 
United States ex rel. Hetenyi v. Willdns, 
384 F2d 844, 886 (CA2d Cir 1965), cert 
denied, 383 US 913, 15 L Ed 2d 687 86 
S Ct- 896 ■ (1966). Larceny, is a lesser of-' 
fense than burglary. 

18. See Note, Individualized Ciimihal 
Justice in the Supreme Uourt; A Study 
of Dispositional Decisional Making, 81 
-Hafv L Bev 1260. 1272-1273 (1968). 


Ra^er than permit other cases to langtddi 
while careful review of these redundant 
counts is carried to its futile conclusion, 
judicial resources might ' be better em- 
ployed by inoving on to more pressing 
business. This is not a nile of convenience 
to the judge,- but rather of fairness to 
other litigants. 

23. This is not to say, however, that 
the fact of conviction under the unreview- 
ed counts could never be of importance 
to the prisoner. After his release it is 
possible they might be used against him 
m a recidivism prosecution, . or . used to 
impeach his testimony in a trial for ano- 
ther offence, to pick two obvious ex- 
amples. Nevertheless, the unreviewed 
coimts are, by hypothesis, not of imme- 
diate importance to his confinement, and 
our experience gives us no indication that 
they are frequently of such importance 
later that the concurrent sentence rule 
should not be applied. 

24. The unreviewed count is often one 
of which, but for the concurrent sentence 
rule, the prisoner would have a right to 
review, either ' directly or on collateral 
attack. Arguably, to deny him that right 
when another man, convicted after a 
separate trial on each count, or sentenced 
consecutively, could not be denied that 
right under the applicable state or fed- 
eral law. raises an equal protection ques- 
tiorr But clearly so long as the denied 
review is of no significance to the prisoner 
the denial of equal protection is not invi- 
dious but only theoretical.' 

25. But should a situation arise hi 
which the convict can demonstrate that 
■0e unreviewed count is being used against 
him, so as to work some harm to him ad- 
ditional to that' stemming from the review- 
ed count, 1^ grievance becomes real At 
that point it may be that the unreviewed 
count may not be used against him, unless 
It is determined that the lack of earlier 
review can be cured by then supplying the 
convict the review to which he would 
earlier have been entitled but for his con- 
current sentence on another count. For, 
myself, postponed review, a question 
which the Court reserves (n. 7. supra), pre- 
sents no insuperable difficulties. Appel- 
late review is always conducted on a cold 
record, and collateral proceedings frequ- 
ently deal with a stale record and stale 
fects. There is nothing inherently unfair 
in perrattiiig the record to become colder 
while it is irrelevant to any human need, 
and other litigants’ demands are more 
pressing. Whether reversal on such a 
'record, after delayed review, would permit 
retrial or a hearing on a claim involving, 
for example, a coerced confession, is yet 
a further question which there as no pre- 
sent need to address. Should a satis- 
factory hearing or retrial prove impossible 
this, would be an imfortunate byproduct 
of an .initially crowded docket. 
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26. For the foregoing reasons, I agree 
'Rnth the Court that the concurrent sen- 
tence rule, while not of jurisdictional 
dimensions, -.should be, preserved as a 
inatter of proper judicial administration 
both on direct appeal and collateral attack, 
, although . at ‘ least , . in theory it' raises a 
number of questions concerning' the sub- 
sequent effects of. the unreviewed counts. 
It may be that where it can be reliably 
predicted, in a particular case that each 
corint would entail concrete prejudicial 
consequences at a later date, the appellate 
Court at the time of initial review' would 
prefer to deal vidth all counts rather than 
to apply the concunent senterice , rule. 

■BIr. Justice HARLAN, whom Mr. Jus- 
tice STEWART joins, dikenting. 


courtsj(l) To require that, these already.: 
overworked c6urt(2) inyariably rewew, in 
full detail each of several convictions cai’- 
rying, concurrent sentences seems to , me 
sensdessly doctrinaire. (3)‘ •, ■ 

■ ' a - '7 

80. . As has been noted, the concurrent 
sentence^ doctrine is applicable only if ' 
there _e3dsts a valid concurrent cohwctioiL- 
In this instance, petitioner’s -double' jeo- 
pardy argument is directed to, his larceny, 
conviction, but he claims that the concur;^*, 
rent sentence doctrine is no impediment 
to Teaching that question because his con- 
current, ' arid othervidse vaHd, ; burglary 
conviction was . tainted ' by' . having been 
tried together with the larceny count. ' It 
is therefore, .'necessary to consider whe-. 
Iher this claith of taint has iherit.: ; 


27. One of the bedrock rules that has 
governed, and should continue to . govern, 
tile adjudicative processes of -this Court is 
that the decision of constitutional ques-. -. 
tions in the disposition of cases should be' 
avoided whenever fairly possible. Today 
tile Court turns its back on tliat sound 
principle by refusing, for the flimsiest of 
reasons, to apply the "concurrent sentence 
doctrine” so as not to be required to decide 
the far-reaching question whether the 
Double Jeopardy Clause of the Fifth Am- 
endment is "incorporated” into the Due . 
Process Clause of the Fourteenth, thereby 
making the former applicable lock, stock, 
and barrel to the States.’ Indeed, it is 
quite manifest that the Court has actual- 
ly been at- pains to "reach- out” to dedde 
tiiat very important constitutional issue, 

28. I consider that the concurrent sen- 
tence doctrine is applicable here,', and that 
dismissal of the writ is accordingly called 
for. Despite tiiat, I feel constrained also 
to express my views on the merits be- 
cause of what I conceive to be the impor- 
tance, of tile constitutional approach at 
stake. 

I 

29. The Court decides, and I agree, that 
petitioner’s larceny conviction is not moot, . 

' and that the concurrent sentence doctrine 
is not, a jurisdictional bar to entertainment 
of diallenges to multiple 'convictions, so 
long as the convictions -sought to be re- 
viewed are not moot. ' However, I would 
also emphasize, in agreement with the 
position of the Government as amicus , 

■ curiae, that the concurrent sentence rule 
does .have continuing \'itality as an ele- 
ment of judicial discretion, and that ap- 
pellate courts may-decline to review a con- ' 
viction carryiiig a concurrent sentence, 
when another "concurrent” conviction has 
been reviewed and found valid and the un- 
xeviewed conviction foreseeably.will have 
no signihearit ', adverse consequences for, 
the appellant. As the . Solicitor-General 
. pointed out, the concurrent sentence' 
doctitoe plays a significant role in ebn- 
{jsrviiig the time and energy of appellate 


31. The Court- finds that resolution of ! 
the taint issue is likely to , involve stidi 
difficult points of Maryland law as to make 
a, remand, to the Maryland coirrts . the . 
soundest course. .See-ante, at .^ — 23 li Ed. 
2d at 718. However, my exarriination of 
the question convinces me that the per- 
tinent Maryland law is quite elementary. 
And, unlike the. Court, I am not deterred, 
by the prospect of having to ^examine 

in detail,” ante, at — 23 L Ed 

2d at, 718=AIR 1970. USSC af . p.. 71 the 
42-page record of petitioner’s second trial- 

32. I conclude that there was no real"' 
possibility of taint. Burglary in Maryland 
consists to breaking ' and entering • any . 
dwelling house in the night time with in- 
tent to, steal- take, or carry away the per- 
sonal goods of another. See 11967) Md 
Code, Art. 27, S. 30(a). Larceny in .MarTT- 
land is a common-law . crime, fconsisting , of 
the taking and' carrying away, of the per-,, 
sonal -property of another , with intent to , 

..deprive the owner of the property per-^ 
manently. See. e.g., Fletcher v. State, 
(1963). 231 Md 190, 189 A2d 641.-! Evi- 
dence was introduced at petitioner’s se- 
cond trial to show that he not only entered 
a locked house ait night but also made off- 
with several , household appliances. The. 
latter evidence, was, of course, pertinent tb , 
, the . larceny coun t.' However, it! was slso ! 

, . 1.. See Memorandum for the United 
States as Aniicus Curiae 20-23. Counsd, 

, for the Government estimated during oral, 
argument that the concurrent . sentence 
doctriiie is, employed in the disposition of 
about 10% of all federal criminal appe^. ' 

2. See, e.'g., Carrington,! Crowded 
^,Dockets and the CoUi'ts of Appeals: . , The,. 

- Threat to the Function of Review, arid the 
, National Law, 82 Harv L Rev 542 (1969). ' 

3. Like the Court, seg ante, n. 7, I ex- 
press no view bn the question y/helher col— 

. lateral consequences may constitutionally 
, be imposed on ' accoimt . of a conviction - 
whicli was denied review on direct appeai- 
because of -the concurrent sentence -doc- ! 
'trine,- . . ! 
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plainly relevant to the burglary count, 
^ce it tended to show intent to steaL 

33. Petitioner bases his taint argument 
primarily on the proposition that he- was 

"entitled to have the, evidence 'concerning 
the missing appliances excluded from his 
second trial under the doctrine of "col- 
lateral estoppel,” he having been acquitted 
of larceny at the first trial However, 
even if. it is assumed that the conviction 
on the larceny count was bad on double 
Seopardy or due process grounds and that 
the principle of collateral estoppel has 
some application to state criminal’ trials 
through the Due Process Clause of the 
Fourteenth Amendment. (4)^ I think that 
the doctrine would not prevent admission 
of the evidence on the issue of burglary. 
The principle of collateral estoonel makes 
conclusive, in collateral proceedings, only 
-those matters which were "actually liti- 
gated and determined in the original ac- 
tion ” Cromwell v. County of Sac, 

(18771 94 US 351, 353, 24 L Ed 195, 198.(51 
The Maryland Constitution provides; 

"In the trial of aU criminal cases, the 
Jury shall be the Judges of Law, as well 
as of fact, except that the Court may pass 
upon the sufiBciency of the evidence to 
sustain a conviction.” Md. Const, Art, 15, 

S. 5; 

Hence, petitioner’s acquittal of larceny 
at his first trial may have rested solely 
upon that .iury’s xmique view of the law 
concerning that offence, and- cannot be 
taken as having necessarily "determined’* 
any particular question of fact. 

34. It follows from what has been said 

in -this section that there can be no estop- 
pd. effect in- a collateral proceedings, such 
as petitioner’s second trial for burglary, 
and that petitioner’s taint argument must 
fail.(61 

,4. This Court said in dictum in Hoag 
V. New Jersey, 356 US 464, 471, 2 L Ed 2d 
913, 919, 78 s et 829 (1958): "Despite its 
wide employment, we entertain grave 
doubts whether collateral estoppel can be 
regarded as a constitutional requirement. 

• Certainly this Court has never so held.” 
See also , id., at 470-471, 2 L Ed 2d at 919; 
Sealfon v. United States, 332 US 575, 92 
L Ed 180, 68 S Ct 237 (1948); United States 
V. Oppenheimer, 242 US 85, 88, 61 L Ed 

^ 161, 164, 37 S Ct 68, 3 ALR 516 (1916), 

5. See also Restatement, Judgments 
, S. 68(1). 

6. The Court also . suggests that the 
concurrent sentence doctrine should not 

. be applied for the additional reasons tliat 
the eventual length of petitioner’s burglary 
sentence is "still in some doubt.” See 

• ante, at — , 23 L Ed 2d at 715. Petitioner ' 
received a 10-year sentence following his 
first burglary coirviction and - a 15-year 
sentence after his second comdetion. The 
latter sentence -was subsequently vacated 
and resentencing ordered by a federal dis- 


B 

35, Since _ peiitioher’s second bm> 
glary convicSou was not tainted by bis 
simultmeous trial for ' larceny, it -is 
necessary to consider whether the con- 
current . sentence doctrine is inapplic- 
able for the other possible reason: that 
petitioner foreseeably will suffer signifi- 
cant adverse consequences' on account of 
his larceny conviction. (7). . 

36. No 'such consequences can reason- 
ably be predicted. The Court itself notes 
that only a "few States” would, allow 
petitioner’s larceny conviction to be used 
against him for purposes of ,' sentencing as 
a habitual offender, and concedes that 
"this possibility may well be a remote 
one.” Ante, at — , 23 L Ed 2d at 714= 
(AIR 1970 USSC at 68). When it is re- 
called that petitioner had been convicted 
of three felonies- even prior .to his pre- 
smt burglary conviction, (8) this possibi- 
lity is reduced to the vanishing point. (9) 

3J. There remain the possibilities -that 
petitioner’s larceny conviction might be 
considered _ generally by a judge if and 
when petitioner is sentenced following 
some future conviction, and that the con- 
viction might be used to impeach him in 
future judicial proceedings. In the cir- 
cumstances of this case, these potential 
consequences are plainly insignificant. 
Petitioner’s burglary and larceny convic- 
tions were based upon the very same 
series of acts on lus part. This fact could 
readily be brought to tlie attention either 
of a sentencing judge or of a trier of fact 
before whom petitioner was sought to be 
mpeached. Predictably, knowledge of the 
identical origin of the two convictions 
would reduce the extra impact of the 
larceny conviction to negligible propor- 
tions. Thus,_ it would be difficult to ima- 
gine a case in whidi a "concurrent” con- 
viction would be likely to entail fewer 
adverse consequences. 

C 

38. The Court nonetheless holds that 
"[bjecause of special circumstances in this 
case” it will not apply the concurrent sen- 
tence doctrine, and that it is unnecessary 
even to decide whether the doctrine has 

trict Court. See Benton v. Copinger, 291 
F Supp 141 (1968). The State has appeal- 
ed. Whatever the outcome of that ap- 
peal, I consider that the probability of 
petitioner’s burglary sentence being re- 
duced below five years, so as to make the 
concurrent sentence doctrine inoperative, 
is manifestly negligible. 

7. Cf. e. g., Sibron v. New York, 392 
US 40, 55-56, 20 L Ed 2d 917, 930, 88 S 
Ct 1889 (1968). 

8. See Supplementary Brief for Res- 
pondent 20, n 6. 

• 9. So far as I have been able to dis- 
cover, tliere is no State in which peti- 
tioner’s larceny con-viction could ha-ye 
habitual offender, consequences. ' 
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"continuing v^dity. even as a' rule of 
, judicial convenience.” See ante at — 23 
L Ed- 2d at, 714= (AIB 1970 USSC at 68). 
One of the "special circumstances” cited 
by the Court is the esdstence of the 'Mnint” 
issue, which the . Court finds it desirable 
to r^and to the state courts. As has been , 
noted, I can perceive no difSculti-es which 
would justify a remand. ■ , ' . - 

, 39. The second of the "spedal circum- 
stances” relied on by the Court is . that 
"in this case the Istate courts] decided not" 
to apply the concurrent sentence rule” and 
reached the "double jeopardy” issue 
themselves See ante, at — 23 L Ed 2d 
at . 714= (AIE 1970 USSC . at. 68). The 
Court concludes that- "[slince [the Mary- 
land courts] decided the federal constitu- 
tional question, we see no reason why we . 
should hot do so as welL” Ibid. This 
reasoning baffles me. In determining 
whether or not to reach, a constitutional 
issue the- decision ' of which is not abso- 
lutely necessary to the disposition of a 
case, this Court has long been guided by 
the rule that '"[wlhere a case ......... can 

be decided without reference to questions 
arising under- ' the Federal Constitution, 
that course is usually pursued and is not 
departed from without important reasons.” 
suer V. Louisville & N. R. Co., (L909) 213 
US 175, 191-193, 53 L Ed 753, 758. 29 S Ct 
451; see Ashwander v. TVA, (1936) 297 US 
288, 345, 80 L Ed 688, 709,' 56 S Ct 466 
(Brandeis, J., concurring). In deciding 
whether such "important reasons” ' exist, 
this Court, has never regarded itself as 
bound to reach the constitutional issue 
merely because the court below did so, 
and bias often declined to pass upon con- 
stitutional questions even though fully 
canvassed by the lower court.(10) On 
some of these occasions, the Court has 
relied in justification upon the concurrent 
sentence doctrine. (11) ■ . 

40. Since I cannot believe tliat the 
Comt wishes- as a general matter to aban- 
don the salutary and well-estabhshed 
principle of declining to rule on constitu- 
tional questions in advance of necessity, 
and since I find the "taint” issue entirely 
free of the complexities -which the Court 
claims to perceive, I cannot, help but con- 
clude that the real reason, for reaching 
the "double jeopardy” issue in this case, is 

. 10, See, e.g.; Cichos v.. Indiana.. 385 US 
76. 17 L Ed 2d 175, 87 S Ct 271 (1966); 
Hamm v. City of Rock Hill, 379 US 306, 
13 L Ed 2d- 300, 85 H a 284 (1964);, Bell 
V. Maryland, 378 US 226, 12 L Ed 2d 822, 
84 S Ct 1814 (1964); Macliinists v. Street, 
367 US 740. 6 L Ed 2d. 1141, 81 S Ct 1784 
' (1961); Rice V. Sioux ' City Cemetery, 349 
US 70. 99 L Ed .897, 75 S Ct 614 (1955); 

11. See, e.g.. United States v. Gainey, 
380 US 63, 13 L .Ed 2d 658, 85 S. Ct 754 
(1965); Barenblatt v. United States, ,360 , 
US 109, 3 L Ed 2d 1115, 79 S Ct 1081 
(1959). 


the Court’s eagerness to see that provision. 

■ "incorporated" into the. Fourteenth- Am-' 
fndment, and thus made applicable agai^ . 
the States^ ■ -. . '• - ' ■ ■ . • ■ ' 

, ^ 

41i As has been shown, this case satis- 
fies both- preconditions to { application of ; 
the concurrent sentence doctrine.. Reliance ,. 
upon that doctrine would enable the Court / 
to, avoid decision of a substantial constitu- , 
tiohal question. Accordingly, I would ap- , 
ply the concurrent sentence rule and 
decline to review petitioner’s larceny con- 
viction. Since the case was brought here 
on ' a writ of .certiorari;, limited to the 
"double jeopardy” question, decision of . 
which would affect only "the larceny, con-, 
viction. I would dismiss the .trat as im- : 
providently granted., . . 

' ' . ' . n : . . 

42. Having concluded that , the ■vmf 
. should be dismissed, 1 would Ordinarily 

not go further. However, as indicated- at ■; 
the outset, I feel impelled to continue with 
some observatioris respecting what can 
only be regarded as a complete overruling, 
of one of this Court’s truly great ded- . 
sions, and with an expression of my vieTra’ 
as to how petitioner’s claim respecting his 
retrial for larceny should' fare under the , 
traditional due process approacli. 

A ■ - '■ ■. 

43. I would hold, in accordance witli 
(1937) .302 US 319, 82 L Ed 288, 58 S Ct . 
149, that, the Due Process Clause of the 
Fourteenth Amendment does not take over ' 
•the Double Jeopardy Clause of .the Fifth, . 
as such, Today Palkp - becomes another 
casualty in the so far Unchecked inardi 
towards "incorporating” much, if not all, 
of the Federal Bill of Rights into the Due 
Process Clause. This march began, with .' 
a Court majority, in 1961 when Mapp.v, 
Ohio. (1961) 367 -US 643, 6 L Ed 2d 1081, 

-81 S Ct 1684, , 84 ALR2d 933. was dedded ; 
and, before the present, decision, found, its 
last stopping point in (1968) , 391 US: 145, ,, 
20 L .Ed 2d 491, 88, S Ct 1444 decided' at 
the end of last Term. I have, at each, step 
in the march expressed my opposition,, see, ' 
e. g., my opinions in Mapp v^ Ohio, supra, 
(1961) -367 US 643 at 672, 6 L Ed 2d 1081 
at 1100, 84 ALR2d 933' (dissenting):, Ker v. ■ 
Cahfornia, (1963) 374 US 23, 44,. 10 L. Ed 
2d 726, 744, 83 S Ct 1623 fconcunihg); 
Malloy V. Hogan, (1964) 378 US' 1, 14, 12 ■ 
L Ed 2d 653, 663, 84 :S Ct 1489 . (dissent-. 
ing)r Pointer v.' Texas, (1965) 380 US ;400, 
408, 13 L Ed -2d. 923, 928, 85 S Ct 1065; 
(concurring); Griffin v. California, (1965) 
380 US. 609, 615, 14' L Ed 2d -106,.110, 85 
,S Ct 1229 (concurring); Klopfer v. -North , 
Carolina, (1967) 386 US .213, 226, 18 L Ed, 
2d 1, 10, 87 S Ct 988 (concurring): Duncan : 
V. Louisiana, siipra, at 171, 20 L Ed 2d -.at 
508 (dissenting), and more particularly in , 
the Duncan case undertook to show that, 
the "selective incorporation” doctrine finds . 
no support, either . in history or ' la 


1970 J. D. Benton v. State of Maryland fWMte J.) 

!reason.(12) Under the pressiures of the 
closing days of. the Term, .1 am content to 
rest on what I have written in prior opin- 
ions, save to raise my voice again in pro- 
test against a doctrine which so subtly, 
yet profoundly, is eroding many of the 
basics of our federal system 

44. More broadly, that this Court 
^ould have apparently become so imper- 
vious to the pervasive wisdom of the con- 
stitutional philosophy embodied in Palko, 
and_ that it should have felt itself able to 
attribute .to the perceptive .and timeless 
words of Mr. Justice Cardozo nothing more 
than a "watering down” of constitutional 
rights, are indeed revealing symbols of 
the extent to which we • are weighing 
anchors from the fundamentals of our con- 
stitutional system 

B 

45. Fmally, how should the validity of 
petitioner’s larceny conviction be judged 
under Palko, that is, under due process 
standards? 

46. A brief recapittdation of the facts 
first seems advisable. Petitioner was indict- 
.ed and tried simultaneously for burglary 
and larceny. He was acquitted of larceny 
but convicted of burglary. Petitioner ap-. 
pealed, and the Maryland courts remanded 
in light of earlier Maryland decisions hold- 
Siig invalid, a provision of the Maryland 
Constitution requiring that grand and 
petit jurors declare their belief in God. 

Petitioner was ' given the option either 
of accepting tlie result of his trial or of 
demanding reindictment and’ retrial. He 
chose to attack the indictment was rein- 
dicted and retried for both larceny and 
burglary, and was convicted of both of- 
fenses. 

47. The - principle that an accused 
should not be tried twice for the same of- . 
fense is deeply rooted in Anglo-American 
law. (13) In this country, it is presently 
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embodied in the Fifth Amendment to the 
.Federal Constitution and in the constitu- 
tion or common law of every State. (14) 
^e Palko Court found .it unnecessary to 
decide "{wlhat the ans%yer would have to 
be if the state were permitted after a trial 
free from error to try the accused over 
again or to bring another case against 

bpi ” (1937) 302 US 319 at 328, 

82 L, Ed 288 at 293. However, I have no 
hesitation in stating that it would be a 
denial of due process at least for a State 
to retry one previously acquitted foUow- 
mg m errorless triaL Ihe idea that the 
State’s interest in convicting wrongdoers 
is entirely satined by one fair trial en- 
ding in an acquittal, and that the accused’s 
interest in repose must thereafter be 
given precedence, is indubitably a "prin- 
aple so rooted in the traditions and con- 
science if our people as to be ranked as 
fundamentaL’ ” Id., at 325, 82 L Ed at 
292. 

48. The_ situation in this- case Is not 
quite so simple. Had petitioner not ap- 
pealed his burglary conviction, the State 
WQiild surely have allowed him to rest on 
his larceny acquittal and merely serve out 
his burglary sentence. However, the 
State argues that the burglary and larceny 
counts _ were originally ' contained in a 
single indictment: that upon petiiioner’s 
appeal the indictment was dedared totally 
void and the trial court found to have 
lacked jurisdiction, and that the State 
could then proceed as if there had never 
been a previous indictment or triaL 


12. In the interest of strict accuracy, 
it should be pointed out that Mr. Justice' 
Stewart camiot and does not fully join in 
the above sentence of this opinion. He 
joined my dissenting opinion in Duncan v. 
Louisiana, supra, but wrote a separate 
memorandum in Mapp v. Oliio, supra, at 
672, 6 L Ed 2d at 1100, 84 ALR2d 933; 
joined the opinion of Mr. Justice Clark in 
Ker V. Califomia, supra; joined Mr. Justice ' 
White’s dissenting opinion in Malloy v, 
Hogan, supra, at 33, 12 L Ed 2d at 674; 
wrote an opinion concurring in the result 
in Pointer v. Texas, supra, at '409, 13 L 
Ed 2d at 929; wrote a dissenting opinion in 
Grafiin v. Califomia, supra, at 617, 14 L 
Ed 2d at 111; and separately concurred in 
the result in Klopfer v. North Carolina, 
supra, at 226, 18 L Ed 2d at 10, 

13. The "double jeopardy” concept has 
been an established part of the English 
common law since at least 1700, and was 

-contained in the constitutions or common 
law of many American jurisdictions prior 


_ 49. The State’s contention that peti- 
tioner’s first trial was a complete nullity 
because the trial court "laclred jurisdic- 
tion ” is unconvincing. As has been noted, 
it appears that the State would ^villingly 
have seen petitioner serve out the bur- 
glary sentence imposed in consequence of 
that trial Under state procedure, peti- 
tioner could avail himself of the "juris- 
dictional”, defect only by appealing liis 
conviction. The crucial issue, therefore, is 
what legitimate interest had the State in 
compelling petitioner to jeopardize his 
larceny acquittal as a condition of ap- 
pealing his bmglary conviction? 

50. I can perceive no legitimate state 
interest. Certainly it is the purest fiction 
to say that by appealing his biliary con- 
viction petitioner "waived” his right not 
to be retried for larceny or "consented” 
to retrial on that char-ge. The notion of 
"wedver” was first employed in (1896) 163 
US 662, 41 L Ed 300, 16 S Ct 1192, to 
justify retrial of an accused for the same 
offense following reversal of a conviction ' 
on appeaL The ' Vaiver’ ’ doctririe w as 

to 1787. See J. Sigler, Double Jeopardy 
•1-37 (1969): Bartinis v. Illinois, 359 US 12i, 
151-155, 3 L Ed 2d 684, 705-707. 79 S Ct 
676 (1959) (Black, J. dissenting). 

14, See J. Sigler, supra, at 77-117. 
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more fully ariJculated ‘in Trono v. Umted 
, States, . (1905) 199 US 521, 50 L Ed 292, 26 
■S_Ct 121, where it was held, that retrial 
and con-viction; for murder following a, 

■ successful , appeal, from a manslaughter 
coh'viction did not violate ■ the , Double 
. Jeopardy Clause.(15l Trono apparentiy, 
dictated the result in Brantley v. . Georgiy ■ 

. (1910) 217 US 284. 54 L Ed 768, 30 S Ct 
514, in which the Court held in a brief 
per curiam, -■without citing any authority, , 
that a Georgia retrial and cori-viction for 
murder following the reversal' on appeal 
of an earlier' manslaughter conwction did 
not amount to "a case of twice in ieo- 
pardy under any view of the Constitution 
of the United States.” Id., at 285, 54 L 
Ed 769.(16) We have since recognized 
that the "waiver” rationale is a "con- 
ceptual abstraction” which obscures rather 
than illuminates the underlyingv clash of 
societal and individual interests. See 
United States v. Tateb, (1964) 377 US 463, 
466, 12 D Ed 2d 448, 450, 84 S Ct 1587. 
Accordingly, I do not thinilc .that the rea- 
soning in" Trono or the apparent holding 
in Brantley, insofar as they would require 
affirmance of "petitioner’s larceny convic- 
tion, can any longer be regarded as good 
law, 

51. Nor did the State in the present 
case have the sorts of interests which have 
been held to justify retrial for the same 
offense after a conviction has been revers- 
ed oh appeal by the accused and in the 
more tmusual case when an acquittal has 
been set aside following aii appeal by the 
State. (17) When the accused has obtain- 
ed a reversal on appeal, the societal in- 
terest in convicting the guilty has been 
deemed too weighty to permit every such 
accused to be “granted immunity from 
punishment because of any defect suf- 
ficient to constitute reversible error in the 

15. In the federal realm, the Trono 
decision was, of course, limited to its 
"peculiar factual setting” by. Green v. 
United States, 355 US 184, 197, 2 L Ed 
2d 199, '209. 78 S Ct 221, 61 ALR2d'lll9 
(1957), in which I joined "the dissent- 
ing opinion of Mr,, Justice Franlcfurter, 
id., at 198, 2 L Ed 2d 210, 61 ALR2d 1119. 
Mr. Justice Stewart was not a member of ' 
the Court at the •time Green was decided, 

16. Trono ■was. tlie . only federaT deci- 
,aon cited by the. State of .Geor^a in its 
brief in Brantley. •• 

17. For more detailed analyses of these, 
interests, see generally Mayers & Yar- 
brough Bis Vexari; New, Trials emd 
Successive Prosecutions, 74 Harv ,L Rev I ' 

'(I960); Vaii Alstyne, In Gideon’s Wakes. 
Harsher Penalties and the "Successful’* 

, Criminal Appellaht. 74 Yale IJ 606 (1965)f 
Comment, Twice in Jeopardy. 75 Yale LJ 
262 (1965) Note Double Jeopardy: The 
. Reprosecuiion Problem, 77 Harv L Rev 
• [1272 (1964). 
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'proceedings.leading.to conincffon,” irapr^r 
(1964) 377 US 463 at ‘466, . 12 L.Ed;2d 448.„;v. 
at 451.. ■ The -rationale ' for . allovring . the- ■; 
.State to . appeal an acquittal has been that 
•-tlie State, -like tlie accused,' is- entitled to .I' 
assure itself of , a trial- "free froth, the cor- . ■ 
•rosion of substantial legal error” -which , 
might have produced ah- adverse verdict. ■ 
See supra. (1937) 302 US 319, at 328, 82 li ; 
Ed 288 at -293. (18) 1. : \ ‘ 

• 52. In the present case, .the- State{did,:;.‘ 
not appeal, -and the defect.ih -the, composi-' ' , 

• tion of tte grand jiuy could, not have af- . ' 
fected'. petitioner’s subsequent,’ acquittal at. 
-trial Society’s le^tiniate. interest la pii-." . 
nishmg •wrongdoers could halve been fully 
■vindicated by retrying ■petitioner oh- the 
burglary cdimt . done, that .‘being the . of- , 
fense of which he was.prewously con’vict- . 
ed. The State had no more interest -in - 1 
compelling petitioner to stand trial . again 
for larceny, , of -which he had been ac--. ’ 
quitted, than in retrying any other; person 
declared innocent after an. error-free trial 
His retrial^ onTthe larceny coimt therefore, . 
an my opinionl denied due , process, , and 
on that ground re-versal would be .called 
for under Palko.- ;■ '. V' 


18. However. In the federal systeni .It 
has been held that the Government - may 
not appeal from an acquittal without plac-l' 
ing the accused "a second time in jeopardy . 
for the same offence.” Kepner v.- United 
States. 195 US 100, 133. 49 L Ed 114, ,126. ; 
24 S Ct 797 (1904). See also id,, at. 134-;- 
137. 49 L ,Ed . l26. ,127. (Hohnes,- J. dis-; 
senting). ’ ■ ’-1. 1, -I' 
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jpermittinff compelled production of cor- 
porate records by their custodian may be 
invoked only against a party who is in 
fact the custodian of the records in ques- 
tion — (Constitution of United States of 
America, Fifth Amendment). (Para 4) 
>' Cases Referred: . Clnonological Paras 
(1960) 362 US 199 = 4 Law Ed .2d 
654 = 80 S Ct 624, Cf. Thompson 
V. Louisville 4 

(1957) 354 US 118 ==_a Law Ed 2d 
1225 = 77 S Ctrai45, Curdo v/ 
United States 3 

(1948) 335 US 1 =; 92 Law Ed 1787 
= 68 S Ct 1375. Shapiro y. 
United States 8 

(1911) 221 US 361 = ‘55 Law Ed 
771 = 31 S Ct 538., Wilson , y. 
United States - 2 


October 7, 1969, and was Immediatdy 
confined to the Cook' County jail On 
the same day, the District Court denied 
him bail pending appeal On. October 8, 
applicant filed a notice of appeal to the 
United States Court of Appeals for the 
Seventh Circuit from the contempt order, 
and made an emergency application for 
bail. The Court of Appeals ordered the 
United States Attorney to -respond to 
that application by October 13. next 
Monday. On October 9, the present ap- 
plication was made to me in nay capadty 
as Circuit Justice. Though it is our 
usual practice to deny such requests when 
the courts of appeals have not .yet mled 
on an application for the same relief, I 
am constrained by the unusual drcum- 
• stances of this case to depart from that 
practice. 


SUMMARY) 

Ah application was made to the Circuit 
Justice for bail pending appeal to the 
United States Court of Appeals for the 
Seventh Circuit from an order of the 
United States District Court for the Nor- 
thern District of Illinois, under which 
order the apnlicant was failed for cnvil 
. contempt for refusal to produce corporate 
records and to testify Lefore a federal 
grand jmw after he had been denied im-. 
munity from prosecution. The appli- 
cant’s claim of the privilege agamst self- 
incrimination before the grand iury had 
been overruled by the District Court, ap- 
parently on the ground of the corporate 
records doctrine, and an emergency ap- 
plication for bail to the Court of Appeals 
had not yet been determined. 

Mardiall, J., as . Circuit Justice, ordered 
that the applicant be released on his own 
recognizance pending disposition of Ms 
appeal to the Court of Appeals, stating 
that although the usual practice was to 
deny requests for bail when the Courts 
of Appeals had not yet ruled on applica- 
tions for the same relief, such practice 
would ‘be departed from, where the case 
presented imusual circ^mistances, and re- 
lief would be granted in the instant case 
since (1) serious questions were presented 
concerning the validity of the contempt 
' order. (2) with regard to the corporate 
records doctrine, there was no evidence 
that the applicant was tlie custodian of 
the documents subpoenaed or tliat he had 
' any connection with the corporatio^, (3) 
there was no suggestion of any substantial 
T jsk that the apnlicant would not appear 
at fuirther proceedings, ^d (4) according 
to the applicant’s affidavit, he had no, cn- 
minal record. 

OPINION 

Mr. JUSTICE MARSHALE, iCSrcuIt 
Justice, 

1, Applicant was held M dyil co^,, 
tempt by the United States District Court 
ffor the Northern District of Illinois on 


2. Applicant was subpoenaed to ap- 
pear before 'a federal grand jury fa 
Chicago and to bring with him certain 
corporate records. Prior to his appear- 
ance 'before the grand ju^. applicant re- 
quested. but was denied, immunity from 
prosecution. Before the grand jury he 
was asked if he was an officer of the cor- 
porations involved. To this and other 
questions applicant declined to answer, 
invoking his privilege against seLf-incri-. 
inination. He was taken before the dis- 
trict judge, who overruled his claim of 
Fifth Amendment privilege, apparently 
on the grounds of the corporate records 
doctrine. Wilson v. United States. (1911) 
221 US 361=55 L Ed 771=31 S Ct 538. 
When applicant persisted in refusing , to 
answer, the court ordered him jailed for 
civil contempt; 

3. Curdo V, United States, (1957) 354 
US 118=1 L Ed 2d 1225=77 S Ct 1145, 
raises serious questions concerning tiie 
validity of the contempt order. In that 
cas^ a union offidal, admittedly the cus- 
todian of the union’s records, refused on 
Fifth Amendment grounds to reveal their 
whereabouts to the grand jury. This 
Court upheld the assertion of tiie privi- 
lege, holding that the corporate records 
exception applied only to the records] 
themselves, not to testimony concerningj 
them, and reiterating the established 
prindple that "all oral testimony by Jn-j 
dividuals can properly be compelled only 
by exchange of immumty for waiver of 
privilege.’’ Id., (1957) 354 US 118 at 
p. 124=1 L Ed 2d 1225 at p. 1230, dting 
Shapiro v. United States. (1948) 335 US 
a. 27=92 L Ed 1787. 1804=68 S ,Ct 1375. 

4. .-It is true that appHcant here, un- 
like Curdo, was dted for failure to pro- 
duce the subpoenaed records, .as well as 
Tor failure to testify. But the rtde per- 
mitting compelled production of corpo- 
rate records by their custodian may he 
invoked only against a party who is in 
fact the custodian of the records in ques- 
tion. Yet there appears no ewdence im 


the record of this .case that applicant is 
the custodian of the documents subpoena- 
ed, or indeed that he has any connection 
Vidth the corporations. Applic^t thus 
argues that he has been j^ed in the ab- 
sence of. any' evidence supporting, an 
essential element of the finding that he is 
in contempt. Cl Thompson v. LouisviUe, 
(1960) , 362 US 199=4 L Ed 2d ,654=80 S 
Ct 624, 80 ALR2d 1355. 

5. Nothing m the record suggests any 
substantial risk that applicant . wiU not 
appear at further proceedings in his case. 
As far as appears, he has complied with 
previous orders to appear; indeed, he 
interrupted his honeymoon in Mexico to 
be present at the grand ' jmry • hearing. 
According to his affidavit, he has no. cri- ■ 
minal record. Giyen the imposition of a. 
contempt order for an explicit . assertion 
of the Fifth Amendment privilege, . -and 
the other circumstances of the case, I 
am ordering apphcant released on his 
own recognizance pending disposition of 
his appeal to the Court of Appeals, 
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t(A) Evidence Act (1872), S. 115 *-> 
Case from U.S.A. — Estoppel and waiver 
■ — Fraud r-r Challenging validity of star 
tute. . . 

A person who furnishes false' Informa- 
tion to the Goverrunent in feigned com- 
pliance with a statutory requirement can- 
not defend against prosecution for his 
fraud by challenging the validity of the 
requirement itself. . (Para 3) 

t (B) Constitution of India, . Art. 20 (2) 
»— Case from U. S- A. — Tcstiinonial 
compulsion — Filing of retiurns by tax 

.payer Constitution of U. S. A., Fifth 

Amendment. 

A tax payer has no privilege under his 
constitutional , right againri self-incrimi- 
nation, to file a false return when faced 
with the choice of prosecution for failure 
to file a return or for incriminating state- 
ments in a truthful return; the resulting, 
pressure is not "testimonial compulsion.” 

- ; (Para 5) 

^’Reproduced from 1969-24 Law Ed 2d 
275 ydth kind permission of Publisher.. 

•(•Reference is given to a parallel Indian 
provision for the convenience of Indian 
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, - SUMMARY?; : 

_Ah indictment charged the defendant 
with engaging in the business of accepting 
wagers without first fifing Internal 'He-, 
venue Service Form 11-C, the. special re- 
turn^ and registration application required 
by .84412 of the Internal. Revenue Code 
of 1954, and without first paying the occu- 
pational fax imposed by '84411 of .’the 
Code. The . indictment fm-ther charged, 
that when the. defendant . did file, such a 
form, he knowingly -and ; wilfully under- 
stated the number of employees accepting 
wagers on his behalf — in violation of 18, 
use §1001, the' general criminal provi- 
sion punishing the making of fraudulent 
statements to : the , government. In the 
United States District Court for the West- 
ern District of Texas, the defendant mov- 
ed to dismiss, the indictment,, asserting 
that the wagering tax laws that .'required 
him to file the special return had ..been 
held invalid, by the United States Supreme • 
Court. - The government did not pursue 
the charges . imder §§4411: and 4412. but 
argued that the alleged invalidity - of' the ■ 
wagering tax laws was "largely irrele- 
vant” to the §1001 charge, 'Tlie District, 
Court dismissed the indictment, reasoning 
that the defendant could not be prosecut- 
ed for his "failure to answer the wagpring . 
form correctly,” since his Fifth Amend- . 




ment privilege against self-incriniination 
would have prevented prosecution for 
"failure to answer the form in any res- 
pect” (unreported memorandum). 

On direct appeal, the United States 
Supreme Court reversed. In an- opinion 
•by Harlan, J., expressing the view of six 
members of the court, it was held that tiie 
Fifth Amendment gave the, defendant no 
privilege to. file a false return when faced 
with the choice of prosecution for failure 
to file a return or for incriminating state- 
ments in a truthful return. 

Douglas, ‘ J.„ joined by Black, J., dis- 
sented, reasoning that if the Internal Re- 
. venu Service -had no constitutional autho- 
rity to require the defendant to file any 
wagering form at all, his filings of a form 
which included false information in . no 
way prejudiced the government and was 
not a matter "-within -the jurisdiction” of 
"the internal Revenue Service, as req-uir- 
ed by 18. use § 1001. ' , ' 

- OPINI.ON OF THE COURT . 

, Mr. JUSTICE HARLAN delivered the 
opinion of the Court. 

; Appellee Knox has beeh charged with 
, six counts of violation of federal law in 
connection with his wagering activities. 
The first four counts of the indictment 
charge that between July 1964 and Octo- 
ber 1965 he engaged in the business of 
accepting wagers without first filing In- 
ternal Revenue Service Form 11-C, the 
special return -and registration application 
required by . §4412 of the Internal Re- 
venue-Code of 1954, and -without first pay- 
ing the- occupational tax imposed by 
§ 4411 of the Code. Counts Five and Six 
charge .that when Knox- did file such a 
form on October < 14, 1965, and when he 
filed a supplemental form the next day, 
he kno-wingly and wilfully -understated 
the number of employees accepting wag- 
ers on his behalf— in -violation of 18 USC 
S. 1001, a general criminal pro-vision pun- 
ishing fraudulent statements made to 
any federal agency. 

2.- Knox moved "to dismiss ■ the Indict- 
ment, asserting that this Co-urt’s decisions 
in Marchetti v. United States^ (1968) 390 
US 39 = 19 L Ed 2d 889 = 88 S Ct 697. and 
‘Grosso V. United States, (1968) 390 US 
62=19 L Ed 2d 906=88 S Ct 709, had 
held invalid (1) the pro-visions of the wag- 
ering tax laws that required him to file 
the special return. The Government in 
response stated that it would not pursue 
the first four counts . but argued that 
Knox’s objections based on the Marchetti 
and Grosso decisions -were "largely irre- 
levant” to Counts Five and Six. The Dis- 
trict Court disagreed. It dismissed all 
six counts, reasoning that Knox could not 
be prosecuted for his "failure to answer 

1. But see nn. 3, 6. infrfu 
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wagering form correctly” since his 
Imh .^^dment priwlege against self- 
incnmmation wo-uld ha-ve prevented pro- 
secution for "failure to answer the form 
m any respect." (Unreported memoran- 
dum.) The United States filed a direct 
appeal to this Court from the dismissal of 
o 1 /!^° counts charging violations of 
S. 1001, and we noted probable jurisdic- 
tion, (1969) 394 US 971=22 L Ed 2d 751 
=89 S Ct 1452.(2) 

S', B^on V. United States, (1969) 
24 L Ed 2d 264, we reaffirmed the hold- 
mg of Dennis v. United States. (1966) 384 
US 855 = 16 L Ed 2d 973 = 86 S Ct 1840, 
that one who furnishes false information 
to the Government in feigned compliance 

2. Such a direct appeal is authoiized 
by the Criminal Appeals Act, 18 USC 
§ 3731, which provides; "An appeal may 
be taken by and on behalf of the Umted 
Stetes from tlie district courts direct to 
pe Supmme Court of the United States 
m all cruninal cases in the following in- 
stances; From a decision or judgmen-f 
setting aade, or dismissing any indict- 
ment or information, or any count there- 
of, where such decision or judgment is 
based upon the invalidity or construction 
of the statute upon whidi -the indictment 
or information is founded, . . . From 
the decision or judgment sustaining a mo- 
tion in bar, when the defendant has not 
been put in jeopardy. . ...” The Dis- 
-tiict Court sustained the claim of pri-vilege 
not on the basis of facts peculiar to this 
case but on the basis of its conclusion that 
the Fifth Amendment pro-vides a defense 
to any prosecution under § 1001 based on 
misstatements on a Form 11-C. This 
amounts to a holding that 8 1001, as 
applied to this class of cases, is constitu- 
tionally invalid. The generality of . -fee 
impact ■ of the District Court’s holding 
appears to us to render om jurisdiction^ 
holding a fortiori to analogous jurisdic- 
tional holdings in such cases as Dehnke- 
Walker. Milling Co. v. Bondurant, 257 US 
282, 66 L Ed 239, 42 S Ct 106 (1921); 
Fleming v. Rhodes, 331 US 100, 102-104, 
91 L Ed . 1368, 1370-1372. 67 S Ct 1140 
(1947); Wissner v. Wissner, 338 US 655, 
94 L Ed 424, 70 S Ct 398 (1950); Depart- 
ment of Employment v. United States, 
-385 US 355, 356-357, 17 L Ed 2d 414, 
.416, 417, 87 S Ct 464 (1966). We prefer 
to rest our jurisdiction on this aspect of 
§ 3731 rather than, as advocated by the 
Government, the sta-tute’s "motion in bar” 
pro-vision, in light of the fact that the. 
scope of the latter pro-vision -will be -the 
subject of full-dress consideration, as will' 
certain problems, rmder the "dismissing 
any indictment” provision not present in 
this case, 'in United States v. Sisson, con- 
sideration of jurisdiction postponed, — 
US — , 24 L Ed 2d 65, — S Ct — (19691 
(No. 305). 
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f-witii a statutory recnnrement cannot de- 
fend against prosecution, for his fraud by', 
challenging the validity of the require- 
ment itself. ; Bryson, like Dennis, involv- 
ed ,S. 9(li) of the Taft-Hartley Act, wMch 
■was attecked as an: abridgment -of First 
■Amendment freedoms ah'd; as -a bill of 
attainder forbidden by Art. I, S. 9, of 
the - Constitution- In. contrast, Knox al- 
leges infringement of; his . Fifth : Amend- 
ment piiwlege against self-incrimination. 
We do not think that the different consti- 
tutional source for Knox’s claim removes 
- his case from the ambit of the principle 
laid down in those decisions. .The valid- 
ity of the Government’s demand for in- - 
formation is no more 'an element of a 
violation of S. 1001 here than it was in, 
Bryson.i(3) 

4. The indictment charges that the 
forms Knox filed with his District Direc- 
tor contained false, material informa- 
tion, (4) an accusation . that concededly 

3. Knox argues that his false . Forms 

11-C were not filed “in any matter ■within 
tile jurisdiction of • any department bir 
agency of the United States,” a necessairy 
element of a ■violation of S. 1001, because 
Marchetti and Grosso held that the In- 
ternal Revenue Service was not authoriz- 
ed to require the filing of the forms. Even 
if his reading of those decisions were 
correct, his argument would fail for the 
reasons explained in Bryson. The Inter- 
nal Revenue Service has express statutory 
authority to require the filing, and when 
Knox submitted his forms this Court had 
held that such a requirement raised no 
self-incrimination problem. United States 
V. Kahriger, 345 US 22, 97 L Ed 754, 73 
S Ct 510 (1953); Le^wis v. United States, 
348 US' 419, 99 L Ed 475, 75 S Ct 415 
(1955). Further, in Marchetti we did mot 
hold that the Government is constitution- 
ally forbidden to direct the filing of the 
form, but only that a proper assertion 
of the constitutional priwlege bars prose- 
cution for, failme to comply with the 
direction. -See n. 6,. infra; see also Grosso 
V, United States, supra, 390 US, at 69-r70, 
n. 7, 19 L Ed 2d at 913. ■ 

4. Knox claims on appeal that neither 
Count Five nor .Coimt Six charges any 
affirmative misstatements, but only orhis- 
sions. Count Five charges that the state- 
ments on the form filed oh October 14, 
■1965, "were not . true, correct and com- 
plete, in that the number of employees 
and/or agents engaged in . recemng v/ag- 
ers in his behalf were 'misrepresen'.ed 
and tmderstated,- in that the number, 
name, special stamp number,' street- add- 
ress, and city and State of employees 
and/or agents engaged in recehdng wagers 
'in •fhe said James D. Knox’s behalf 
had been omitted. ... , Count Six 
contains language identical except for an 
apparently inad-vertent difference in pime- 
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: falls ■within the terms of S. lOOli v-fio'w-;. 
ever, Knox claims that the Fifth Amend- ^ 
ment bars punishing him ; for- the . filings ; .;; 
, because they were not^ voluntary, .but,'' ; 
were compelled by. Ss. , 4412 and; 7203. of . 
.the Internal Revenue ... Code., . He ' points \ 
out that 'if he had filed .truthful and com- ' 
. plete forms as. required by § 4412,*, He 
would have incriininated himself , under .’. 

; Texas wagering laws. On the other hand, ;. 
if . he had filed . no forms at all, he ■would r ' 
have subjected hhnseli to criminal prose-,. . 
cution imder § 7203.(5) In choosing ■(ha 
■third alternative, submission of a; fraudu- 
lent form,. he . 3herely opted fqr the least j 
of three evils, under a form of duf^s / 
that, allegedly makes his choice involuii-; 
tary for purposes of the, Fifth’ Amend-’ ' 
'ment.*- V. 

. 5. For this proposition Knox relies ,bn 
United States v. Lookretis, 398 , F2d 64 
(CA7th 1968), ■where, after this; Court ■ 
had remanded for reconsideration in light ■ 
of Mgrchetti, s&e (1968) 390 US. 338=19 , 
L Ed 2d 1219=88 s et' 1097, the Court of - 
Appeals ruled that, truthful disclosures , 
made under the compulsion of . S. 4412 •. 
could not be introduced against their 
maker in a criminal proceeding. .; How- 

tuation. Although the ■wording is not en- 
tirely clear, we need not decide,. whether 
on a fair reading the indictment encom-.' 
passes affirmative misstatements, ... The 
District Court read the iniiictment as al- 
leging that Knox ■violated 8 1001 “by ,,, 
willfully and Imowingly making. a fake,; 
statement” on the forms, and it was on : ' 
the basis of this construction that, the 
court dismissed Counts Five and Six. We i 
have no jurisdiction on this direct apj^al 
to review the construction -of the indict- , 
ment E. g.. United States v. Harriss, 347 
US . 612, 98 L Ed 989. 74 S Ct 808 (1954);, ■ 
United States v. Petrillo, 332 US, 1, 91 
L Ed, 1877, 67 S Ct 1538 (1947); United = 
States v. Borden Co.' 308 US 188, 193, 84 
L Ed 181, 188. 60 s et 182 (1939). But . 
see United States v. CIO. 335 US 106,' 92 , , 
,L Ed 1849, 68 S Ct 1349 (1948); . See also 
n, 2, supra.' ■ 

' 5. .Title 26 USC § 7203 pro-vides: "Any 
person required under this .'title to : pay, , 
any estimated tax or tax, or- required by . ,• 
this title or by regulations . inade xmder . 
authority thereof to make a return. (other,;; 
than a return required under authority of 
Section 6015 or Section 6016), keep, any 
records, or supply any information,, who . 

■ vnlfully fails to . pa'y such estimated tax ; 
or tax, make such - return, keep . such rec- 
ords,- or. supply', such information,, at- the ; 
time, or times required by lavv or regula- , 
tions, shall, in addition ;to other, penalties 
pro'vided by law, ' be guilty of a mis- . 
demeanor and, upon con-viction tliereof, 
shall be fined not. more than ?10,000, or im- .■ 
prisoned -not rriore than 1 year, or . both, 
■together with the costs of prosecution,” . 
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not ordinarily be a. ground for a' winding 
up order unless it has produced insolvency 
tRe Anglo Egyptian Navigation Co., (18691 ‘ 
LR 8 Eq GeOV In R. E. S. Corporation Ltd. 
case, AIR 1956 SC 213 (supra), it was held 
by the Supreme Court that, the fact that 
the directors had misappropriated the 
(funds of the company may not be suf- 
ficient to make it just or equitable to. wind 
up the company.- • 

39. Further details of the alleged nus- 
management and dishonesty of the Gupta 
group, which is said to be thoroughly un- 
reliable, given by .the petitioner are: (1) 
Transfer of , personal properties to the 
company without executing a proper con- 
veyance and in order to "fritter away” 
the funds of -the company. On behalf of 
.the company, it was explained that, as 
disputes are stUl pending about these pro- 
perties, a deed could not be executed for 
-the sale of the properties of Gupta family 
. to the company. But, it is asserted that 
It is an advantageous transaction from 
which the company benefits. Reliance is 
placed on Section 53- A of the Transfer 
of Property Act -to show that the right 
and title of the veindee cannot be' question- 
ed by the vendors. It is too early to say 
that the transaction must necessarily in- 
5ure and not benefit the company. 

(2) Purchases of overwhelmingly large 
quantities of cotton by the company from 
particular sources of supply \mder .the 
control of the Gupta group. It is difficult 
to conceive how this could be mismanage- 
ment. It is, however, alleged that this is 
a device for enabling the Guptas to take 
advantage of fall in the prices of cotton 
and enabling the Guptas to pocket the 
{funds of the company. The correctness of 
such an inference is strongly denied on 
behalf of the company. No loss to the 
company or its shareholders has been pro- 
ved from the investment of. funds in other 
concerns in which the Guptas are in- 
terested. 

(3) The control of the Investment of 
funds in other concerns in which the 
Guptas are interested. In reply, it is urged 
that investment in particular concerns 
could not constitute mismanagement un- 
less loss to the company from it is shown. 
No loss attributable to it was proved, 

(4) Payment of brokerage to the firm 
of sole selling agents, B. R. & Sons, in 
which the Guptas are interested.. This 
was alleged to be a device for misappro- 
priating the funds of the company. In 
reply, the company asserts that B. R. & 
Solis of Bombay, were properly appoint- 

. ed selhng agents of the company who 
passed on the commission to the brokers 
so that the insinuations against the Gupta 
family personally were baseless. 

(5) Payment by the company of sums 
upto Rs. 25,000: "being_ arbitration fee 
and other expenses of arbitration proceed- 
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,lngs which should have been paid by 
Messrs. B. R. & Sons limited.” The 
company justified the payment as one 
made under the terms of a properly 
made award. Nothing illegal or improper 
was proved about it. 

(6) Indulgence , in speculative transac- 
tions which had resulted in losses amount- 
ing to Rs. 35,00,000 to the company. In 
reply, the company asserts that the 
transactions were within the purview of 
the authorised objects of the company-and 
It was contended that losses are-JO”'*' of 
the ordinary risks and incidents \ osi- 
ness., ^ 

40. None of the above-mentioned 
grounds, taken ffither separately or to- 
gether. appears to me to make a winding 
up order imperative in the interests of the 
^editors. Several of the allegations made 
look like attempts at mud-slinging in the 
hope that some of it would stidc. The 
equities which the petitioner can properly 
Invoke as a creditor must, relate to the in- 
terests of the creditors which a petitioning 
creditor represents in a winding up pro- 
ceedings. The test in such , a case should 
be: . Will the interests of creditors be 
better served by a winding up order? If 
the debts of the creditors pan be liquidat- 
ed more easily by taking proceedings other 
than those for the Uquidation of the com- 
pany itself, 1 do not think that a winding 
up order coizld be said to be absolutely 
necessary. 

. 41. The question of insolvency was 
raised again under the just and equitable 
clause. I do not think that this can be 
done when there is a separate provision 
m S. 434(1) (c) of the Act for it now. Even 
if it could be considered here, I have 
already dealt with both types of alleg- 
ed insolvency. Learned counsel for the 
company has rightly contended that only 
commercial insolvency ' was, according to 
paragraph 49 of the petition itself, the real 
ground of the claim for a winding up 
order even under the just and equitable 
clause. 

_ 42. The last issue arising out of allega- 
tions of mala fides made by the company 
against the petitioner may he briefly dealt 
with before making an order on the basis 
of equities as they stand today. The 
company has alleged that "there is a long 
standing dispute and enmity between 
Guptas and Singhanias since the partition” 
between the two groups. It is alleged 
.that the company having come to the share 
of the Guptas, the Singhanias are interest-', 
ed in getting it closed or wound up 
somehow and have been fomenting labour 
trouble and putting other obstacles in its 
way. . It is also alleged that the company 
has secured very profitable contracts and 
has been supplying 90 per cent of the 
needs of the Defence Depaiiment in canvas 
so that the Singhanias, as rivals in tliis 
buriness, are anxious to secure a monopoly 
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in this line by getting the . company wound 
up. These allegations are strongly denied 
on behalf of the petitioner. The rejoinder 
affidavit tries to . make out that the. 
Singhanias have been trying to help the 
Guptas' in industry and trade, ' 

43. Allegations of mala tides can gen^ 
rally be ^bstantiated by .circumstantial 
evidence, only. One of the circumstances 
certainly is that the petitioner has made, 
allegations in the petition itself disclosing 
hostility to the Guptas and the manner in 
which they conduct any business. 'Ano- 
ther circumstance is that the petitioners 
tiled an application for an injunction soon 
after making the winding up petition so as 
to prevent the company from taking a loan 
of Rs. 40,00,000 which the company was 
alleged to be negotiating for enabling the 
company to restart its mills which are 
now. according to the company, running 
profitably. If the company could .obtain 
such loans from the',. Government;- there 
seemed no need for a winding up petition 
to obtain payment. 

44. Learned counsel for the petitioner 
tried to mitigate the effect of some of the 
circumstances indicated above, which make 
the motives behind the petition suspect, 
and of the weakness in the equitable posi- 
tion of a petitioner starting as a debtor of 
the company originally but turned into a 
creditor only due to the setting aside of a 
decree against the debtor solely on the 
ground of a bar of limitation operating 
against the company, when the correct- 
ness of the decree of the appellate Court 
was questioned on substantial grounds in 
another pending appeal, by submitting that 
all he wanted was adequate security for 
the payment of the debt Apparently, the 
petitioner was .willing tiiat the petition be 
dismissed if acceptable security for the 
amount due was forthcoming. At first, 
the petitioner’s counsel suggested that 
proper security was a bank guarantee, 
but, afteiw^ards, seemed willing to accept 
other security of any, suitable property 
free from any prior charge. The security 
of some shares, offered by the company 
was unacceptable to the petitioner. The 
parties, therefore, prayed that the ques- 
tion of adequate security maybe decided 
by the Court. I do not, however, think 
that winding up proceedings should be 
used in such a case, as a means of merely 
obtaining indirectly an order which has 
the effect of stay of execution of a decree 
on furnishing security. Such an order can 
be more appropriately sought , 'from the 
Court in which an appeal against the 
decree to be executed is still pending. 

45; If the, petitioner’s debt, . about 
which I have found that a bona fide dis- 
pute exists between the parties, was the 
only claim against the company. I may 
have followed the line indicated by a 
recent English case (not cited by the par- 


ties) Mann v. Goldstein, (1969) 39 Com Cas 
353. There, it was held that to'.involK 
.the’, winding up •jurisdiction," after it f had 
, become clear tiiat the petitioner’s debt,y^ 
disputed on substantial grounds, so that the 
• petitioners’- locus standi was questionable, 
was an abuse of the process of the Court. 
In the instant case, a jud^ent iii favour 
of the petitioner entitles the petitioner, to 
claim the benefit of the ■ presumption -thal 
the judgment in its favour is correct so 
that the petitioner has . a locus standi or 
. right to petition until it could be shown 
that the decree in. its, favour , has , been 
actually set aside in appeal. 'This distinc- 
tion, on facts, is there. Nevertheless; if the 
correctness of the judgment has been ques- 
tioned on substantial :grounds by a pend- 
ing appeal, the debt is still disputed. The 
proper order to pass, if the petitioner was 
the sole creditor, would, in my opinion, 
-have been to postpone a decision on this 
petition until the .appeal against the peti- 
tioner was decided. In tiiis case, however, 
the existence of a large amount 'of other 
indebtedness has also been proved. The cir- 
cumstances alleged by the petitioner, re- 
lating to the management of the company, 
and the inquiry by the Government, said 
to be pending against the company, could 
not be altogether , ignored. 

46. Upon a consideration of the totali- 
ty of facts and circumstances in this case, 
it seems to me that a long adjournment of 
the hearing of this petition or postpone- 
ment of the final order for one year vnll 
serve the interests of justice. This period 
.can be- utilised by. the parties in obtain- 
ing, if possible, a decision of the pending 
appeal in the Supreme Court- which \'idll 
finally decide the , question whether , the 
disputed debt has to be . discharged or not 
In this period, the petitioners, can also 
take further steps to execute the restitu- 
tion order of 15-4-1967. passed by the 
Court of the First Additional Civil Jud,ge, 
Kanpur. If steps taken to. enforce tliaf 
order are unsuccessful, as seems unliljely. 
in view of the proved ability of the com- 
pany to wipe, off or '.reduce such heavi^ 
liabilities within not too long a period, tiie 
petitioner wdll become entitled to .equit-, 
able execution. On the other hand, if the 
■ company is able to obtain- a slay order , 
from the Supreme Court within this period 
of one year, staying the operation or the . 
execution of the restitution pr.der, the com- 
pany wall be in a .position to urge tliat,' 
there being no neglect bn its -part in dis- 
charging the particular obligation to pay 
the petitioner, this petition , be dismissed, . 
In this period, -the company or the peti- 
tioner or some other creditor or creditors 
can also take appropriate steps, if so_ ad- 
vised, to hold a meeting of the creditors , 
as contemplated by S. 391 of the Act or , 
otherwise to protect their interests if this 
Is necessary under the provisions of the 
Act. 
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'47. The result Is that, exercise of 
the powers of 'this Court under Section 443 ' 
(1) (b) of the Act, I postpone the final 
decision on this petition for one year on 
condition that the parties will take such 
steps to assert their claims ■cvithin this 
period as to establish a clear balance 
of equities either in favour of or against 
a winding up order. An order as to costs 
of this petition . will also be passed after 
one year, from today when the petition 
will be listed for further hearing, before 
the Company , Judge of this Court at that 
time. Parties may,’ after one year, file 
applications supported by affidavils to 
show the steps taken by them, and the 
results, and other facts which have a 
bearing on the equities of the case as 
they stand then. 

Order accordinglsr. 


AIR 1970 ALLAHABAD 4G7 (V 57 C 73]i 
FULL BENCH 

JAGDISH SAHAI, K. B. ASTHANA 
AND R. S. PATHAK. JJ. . 

•Haji Manzoor Ahmed and another. 
Petitioners v. State of U. P- and others. 
Opposite Parties. 

Civil M'isc. Writ No. 4636 of 1966 con- 
nected with Writ Petns. Nos. 179, 3389 

and 4644 of 1966, D/- 24-5-1968. 

Houses and Rents — U. P. (Temporary)- 
Control of Rent and Eviction Act (3 of 
1947), Ss. 7-F, 3 — Jurisdiction of State 
-Government under S. 7-F is quasi-judi- 
cial — State Government acting under 
S 7-F is tribimal within Art. 13G — AIR 
19G5 All 4G5 (FB) & AIR 19G4 All 148. No 
longer good law in view of AIR 1965 SC 
2767 — Recording of reasons — Necessity 
of — Order refusing to interfere under 
S. 7-F with order of Commissioner under 
s".'3(3) — State Government must state 
reasons — 1965 All LJ 740 & 19G5 All LJ 
961, Overruled — Constitution of India, 
Arts. 136, 226. 

' Per Majority (Jagdish Sahai, J. contra): 
The jurisdiction ' exercised by the • State 
Government under S. 7-F U.P. Act (3 
of 1947) is quasi-judicial. AIR 1965 All 
465 (FB) & AIR 1964 AU 148 No longer 
good law in view of AIR 1965 SC 1767. 

(Paras 54, 57, 58, 41, 42) 

An order made by the State Govern- 
ment under S. 7-F affects the rights of 
the landlord and the tenant. S. 3(1) 
confers upon the ten^t a statutoij^ nn- 
mimity against eviction m the absence 
of the grounds specified m the subjection 
and of permission from fte Ebstnct 
Magistrate to sue for ejectmrat. The 
fight of the tenant to that statutory im- 
munity is the subject .of proceedings 
before the District Magistrate ^d the 
Commissioner under S. 3 and before the 
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State Government under S. ' 7-F. The 
jurisdiction exercised by each of these 
authorities partakes of the same nature. 
There is a lis between the landlord and 
the tenant in those proceedings. The 
order of the State Government under 
S. 7-F is binding between the -parties and 
finally adjudicates upon the right of the 
tenant to statutory immunity, against 
eviction. -Moreover, the jurisdiction of 
the State . Government is of a revisional 
character. The State Government act- 
ing under S. 7-F is a tribunal within the 
meaning of Art. .136(1). AIR 1965 SC 
a.595. Applied. (Para 71) 

The necessity, for disclosing the reasons 
for a quasi-judicial order has been made 
to rest on broadly two grounds. One is 
the need to guard against arbitrariness 
on the part of the authority making the 
order. The other is the need to ensure 
an effective judicial scrutiny of the order. 
AIR 1966 SC 671, Rel. on. 

(Paras 62, 67. 48) 

Wfiiere an order of an inferior autho- 
rity is carried in appeal or revision be- 
fore a superior authority, and in dispos- 
ing of the appeal or revision the superior 
authority makes an order in the exercise 
of quasi-judicial jurisdiction: (1) In aU 
cases where the superior authority inter- 
feres with the order of the inferior autho- 
rity, the order of the riiperior authority 
must set' out its reasons.^ (2) In cases 
where the superior authority merely 
affirms the order of the inferior authority 
and, 

(a) where, the order of the inferior 
authority does not set out its reasons, the 
superior authority must disclose its rea- 
sons in -its order; 

(b) where the order of the inferior 
authority sets out the reasons; 

(i) where the superior authority finds 
the reasons of the inferior authority ac- 
ceptable to it, it need not specify the rea- 
sons in its order- but may merely refer 
to the reasons given by the inferior 
authority or give an outline of the pro- 
cess of reasoning by wliich it finds itself 
til agreement with the inferior autho- 
rity; 

(ii) where the superior authority does 

not find the reasons of the inferior- autho- 
rity, acceptable to it the superior autho- 
rity must set out its own reasons in its 
order, (Paras 72, 74, 53) 

Hence, the State Government is in 
law bound to state the reasons for an 
order refusing to interfere under S. 7-P 
with an order of Commissioner passed 
under S. 3(3). 1965 AH' LJ 740 & 1965 
AU LJ 961, Overruled: AIR 1965 SC 
1767 & 1967 MPLJ 868 (SC). Rel. on. 

Case law discussed. (Paras 53, 73, 75) 
Cases Referred : Chronological Paras 
(1967) AIR 1967 SC 1606 (V 54) = 

Civil Appeals Nos. 2596 and 2597 , 
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, of 1966, D/r 29-3-1967., Bhagat . 

. Kaja V. Uiiion of India 37, 38. 62, 6.7 
£1967) C. A. No. 657 of 1967, D/- 
: 17-8-1967=1967 MPLJ -868' (SC), 

; Pragdas Umar Vaishya v. Union 

of India . 38, ,43i 63 

(1966) AIR 1966 SC 671 (y 53) = 

1966-1 SCR 466, Madhya Pradesh 
Industries Ltd. v. Union of ' 

India .. . 37,38,62, 67 

(1966) AIR 1966 SC 1824 (V 53) =) 

(1966) 3 SCR 868, Padmanabha 
Setty v.,K. P. Paplah, Setty . .22 

(1966)' AIR 1966 SC 1827 ,(V 53). x=a , 

, (1966) 2 SCWR 524, State of ^ . 

Madras v. A. R. Srinivasan • 31. 62 
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JAGDISH SAHAI, J. : Hie . question 
referred to us reads; . , 

"Whether the State Government .is ffi- 
law liable to state the reasons for an- 
order . refusing to interfere under Sec- , 
tion 7-P of .the Rent Control and Evic- . 
tion Act with an order of the Commis- 
sioner passed under Section 3(3), of the 
•Act?” - - , 

2. The relevant and , necessary facts 
of the case are: — 

The petitioners. Haji Manzoor Ahmad- 
arid Dr. Maqbool Aimad, are the land- 
lords of premises No. CK 66/3 situate , in 
MohaUa Benia Bagh, in the city of Vara- 
nasi. The respondents Nod 4 to . 7, that 
, is, . Safvasri Sher ■ AndU Khan, Moghal 
Khan, Abdullah Khan and Mannari Kliari, 
are the, tenants in.possesrion of the pre- 
mises aforesaid (hereinafter . referred, to 
as the premises).' The respondents Nos. I. ; 
to 3 -are the ‘ State of Uttar Pradesh, 
Commissioner, Varanasi Division, Vara- 
nasi and, the Rent Control and Eviction 
Officer, Varanasi 

3. . The petitioners made an application 
under Section 3 of the ;U.P. , (Temporary) 
Control of Rent and Eviction Act (hete- 
ihafter referred to as the Act) for per- 
mission to eject the res;pondents Nos. ■ 4 , 
to 7 from the premises. The respondents 
Nos. 4 to 7 filed an objection and on 10-7- 
1964 the Area Rationing Officer, Rent 
Control, Varanasi dismissed the peti-.. 
tioners’ application. . The petifioriors .filed 
a revision' application before .the Com- 
missioner, Varanasi Division, who by , his 
order dated 31-7-1964, remanded the_ case 
back to the Rent. Control and Eriction 
Officer, Varanasi. After , reiriand the 
Rent Control and Eviction Officer by his 
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order dated 21-5-1966 granted permissiori 
■ to the petitioners to ffle a suit for the 
. ejectment of the . respondents from the 
ground floor only, but re.iected the appli- 
cation "with regard to the upper storey. 
■■ The petitioners filed a revision application 
li against the aforesaid order of ■ the Rent 
Control and Eviction Officer before the 
Commissioner,- Varanasi Division and so 
did the respondents Nos. 4 to 7. 

The -learned Commisaoner heard 'both 
the revision applications together . and 
by an order dated 18-7-1966 dismissed the 
' petitioners’ revision appHcatioa and allow- 
ed that of the respondents Nos. 4 to 7, thus 
revoking the permission granted by the 
Rent Control and Eviction Officer. The 
petitioners then filed a revision applica- 
tion under Section 7-F of the Act before 
the State Government. That revision 
application was rejected by the State' 
Government, according to the petitioners, 
on 3-10-1966. The petitioners have filed 
Annexure 'G’ to the Writ Petition treat- 
ing it as an order passed by the State 
Government rejecting their revision ap- 
' plicatiom It reads:— ; 

qft q 3p?q trara q. 'Eft. 

^ RqjT qRi>jRft, 

q spq % 

gi'4qi % 

¥t. 

4. The petitioners have approached 
this Court imder Article 226 of the Con- 
stitution of India and have prayed that 
the order .of the State Government be 
quashed. The main ground^ that ' was 
urged before the learned single Judge 
at the time of the hearing of the instant 
writ petition was that the State Govern- 
ment was bound to pass a reasoned order 
and inasmuch’ as annexure 'G' to the writ 

■ petition does not contain the reasons, the 
order of the State Government is’ liable 
to be quashed. 

5. The only question which we are 
called upon to consider is whether the 
State Government while exercising its 
power under Section 7-F of the Act is re- 
quired to pass a speaking and reasoned 
order. 

6. . Section 3 of the Act is headed as 
restrictions on eviction and provides that 
no suit shall, without the permission of 
the District Magistrate, be filed m any 
Civil Court against a tenant for has evic- 
- tion from any accommodation except on 
one or more of the grounds contained in 
clauses (a) to (g) of that section. From 


that it follows that if the cause of action 
for the suit is founded bn any of the 
grounds contained in clauses (a)’ to- Cg) of 
Section 3 of the Act, no permission of the 
District Magistrate is necessary and the 
landlord can go to a ,Ci-vil Court without 
the permission of the District Magistrate, 
but if the proposed ci-vil. suit is based on 
any other groimd, the landlord must 
first obtain the permission' of the Dis- 
trict Magistrate. The order of the Dis- 
trict Magistrate is revisable by the Com- 
missioner. The power of the District 
Magistrate and the Commissioner and 
the procedure to be followed by them 
are contained in the same provision Le,, 
Section 3 of the Act. 

7. Sub-section f2) of Section 3 of the 
Act reads: — 

“Where any application has been made 
to the District Magistrate for permission 
to sue a tenant for eviction from any ac- 
commodation and the District Magistrate 
grants or refuses to grant the permission, 
the party aggrieved by his order may, 
within 30 days from the date on which 
the order is communicated to him, apply 
to the Commissioner to revise the order.” 
Sub-sections (3) and (4) of Section 3 of 
the Act provides:—^ 

“(3) The Commissioner, shall hear the 
application made under sub-section (2), 
as far as may be, within six weeks from 
the date of making it, and he may, if he 
is not satisfied as to’ the correctness, lega- 
lity or propriety of the order passed by 
the District Magistrate or as to the regu- 
larity of the proceedings held before him 
alter or reverse his order, or m^e such 
other order as may be just and proper. 

(4) The order of the Commissioner 
under sub-section (3), shall, subject to 
any order passed by the State Govern- 
ment -under Section 7-F, be finab” 
Sub-section f4) of Section 3 of the Act 
maizes the order passed Joy the Commis- 
sioner rmder sub-section (3) final though 
subject to any order passed by the State 
Government tmder Section 7-F of the 
Act.' This would sho-yv that the proceed- 
ings which emanate -with an application 
before the District Magistrate for permis- 
sion to sue become final or close with the , 
passing of the order by the Commissioner, 
Those proceedings are not continued be- 
fore the State Government when it is 
seized of -the matter. It is significant 
that the powers of the State Government 
are not contained in the same prowsion 
in which those of the District Magistrate 
and the Commissioner are contained but 
in a separate pro-vision, i.e.. Section 7-F 
of the Act which is headed as “Revision to 
State Government” reads; 

“The State Government may call for 
the record of any case granting or refus- 
ing to grant permission for the filing of 
a suit for eviction referred to in Sec- 
tion 3 or requiring any accommodation to 
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be let or not to.be let to any person' 
under .. Section 7 or directing a person to 
vacate aiiy . accommodation . under Sec- . 
tion 7-F and may make’ such order as 
appears to it necessai^r . for , the ends 'of ' 
justice.” , ' . 

8. It would be noticed , that sub-sec- 
tions (2), f3) and (4) of Section 3 of the 
Act, which deal with the rewsipn appli- 
cation before the Commissioner and Ids 
powers in respect thereof are couched in 
very different words from Section .7-F . of 
the Act which - deals with the revision 
proceedings before the Sta.te Goyernment 
and its powers to deal with the matter. 
■Whereas sub-section (2), of Section 3 of 
the Act confers, on "the party aggrieved” 
the right to file a revision application 
before the Commissioner within thirty 
days from the date on which the order 
is communicated’ to him, no such right 
is conferred upon a party by Section 7-F 
of tee Act. Again, whereas the Com- 
inissioner is bound to hear revision appli- 
cation filed before him and cannot dec- 
line to decide it on merits, the State 
Government is not boxmd to send for tee 
record of tee case even though moved by 
a party and may refuse to interfere. It 
woidd be noticed teat it is not stated in 
any statutory provision that from tee 
order of tee Commissioner .a revision 
would lie to the State Government. In 
fact, there is ho reference to the Com- / 
missioner’s order in Section 7-F of tee 
Act. The language of Section 7-F of the 
Act permits tee State Government to send 
for the record of the case and pass an 
order itself no sooner tee matter is 
decided by tee District Magistrate and 
without waiting for tee Commissioner’s 
order. The word "may call for tee re- 
cord of any case granting or refusing to 
grant permission” comprehend such a 
course. 

■ 9. It would Idb noticed that neither the 
District Magistrate nor , the .Commissioner 
can pass an order suo mdtu. The District 
Magistrate can grant permission or refuse 
to grant one only when an application is 
made to him. This is apparent from the 
words "where any application has . been 
'-made to tee District Magistrate fpr per- 
mission to sue a tenant ....’’ occurring 

in Section 3(2) of tee Act. The Com- 
missioner cannot send for the record' of 
the case suo motu and can exercise his 
jurisdiction only when a competent revi- 
sion application, is filed before him. Both 
Sections 3 and 7-F occur in the same Act 
and have been framed by , tee same legis- 
lature and yet their language is so diffe- 
rent from each other. Section 7-F. of tlie . 
Act does not confer on a party -the right 
to file a revision application. It , only 
confers on the State Government the 
jurisdiction to call for the record of any 
case: clearly, therefore, a party has no 
right as such to, invoice tee jurisdiction 


of, the State Government under Sea' 7-Fv. - 
of the- Act No doubt the. State Govern-: 
merit often acts,, on being moved by 'a , : 

party. The law does not ' preclude .'it_ : X..’ 
from receiving a request- froih a .party [> 
teat it may send for tee record of : tee • 
case and examine it itself. , The circum- 
stance . that it can act even when a party 
moves it does not mean that tee party- 
has a right to file a revition application.* 

All that it means is that; the party brings , 
to the notice -of the State Government 
the facts of the case and , the -State Gov-, 
emment suo motu takes action. - ' 

10. ' The power, of the State Govern- 
ment is discretionary^ Section 115, CPiC. 
is couched in language very similar- to.: 
the one used in' Section' 7-F of tee Act : 
The words used , there are: "the -High 
Court may call for the record of any 

case ” and may make such 

order in the case as it thinks fit.” ' But' 
it is settled law that tee exercise of the , 
powers under Section 115, C.P.C., is dis- . 
cretionary, with the High Court. , (See 
Sit’a Ram Sahu v. Kedar Nath Sahu, AH] . 
1957 All 825 and Sheo Kmnar Dwivedi.v. 
Thakurji Maharaj Brijmah, AIR'* 1959 
AU 463). 

11. . Usually whenever the U.i’. Legis- ,, 
latme has given tee . right to a party , to 
apply in re-vision, it has said so in clear, 
words. For example Section 10(3) of the. 

U.P- Sales , Tax Act, Section 12 of . the . 
U.P. 'Vrihat Jot Kar Adhiniyam, ' 1963". 
and Section 46 of .tee U.P. incumbered 
Estates Act, .which read: — 

"10(3) (i). Sales Tax Act — The revis- • 
ing Authority or any additional re-vising 
Authority may, for the purposes of satis- 
fying itself as to tee legality or propriety, 
of any order made by. any appellate or 
assessing authority under this , Act,- in its . 
discretion, call ■ for and examine either 
on its o-wn motion or on the application 
of tee Commissioner of Sales Tax or the 
person aggrieved,' tee record - of , such 
order and pass such order , as it may 
•think n ” 

"12(1). U. P. Vrihat Jot Kar Adhiniyam, 

1963. — The Board of Revenue may, on 
their . o\vn motion or on application, call 
for tee record of . any proceeding by whom 
tee case or appeal was decided if it ap- 
pears to have exercised jurisdiction not . 
vested in it by law or to have acted in- 
tee exercise of its jurisdiction -illegally 
or -with substantial irregularity , and may 
pass such order in the'case as they thinic 
fit ...” 

"46(1). U, P. Encumbered Estates Act.— . 

Any court empowered ' under,' sub-sec- , , 
tions (1), (2) and (2-A) -of Section 45 to 
hear an appeal tmder this Act "may of 
its own motion, or on tee application of . 
any person concerned, call for tee record 
of proceedings ;.. ......” . 

12. r am satisfied that . the powers 
exercised by the Slate Government under ‘ 
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Section 7-F of the Act are discretionary 
and no party can. invoke them as of right. 
I find -support from Brij Kishore v. Rent 
Control and Eviction Officer, 1954 All LJ 
172= (AIR 1954 All 428) and Cyan Chand 
Bhatia v. Rent Control and Eviction 
Officer. 1965 All LJ '924= (AIR 1966 All 
57) (FB). . , . 

13. It -would be noticed that the Com- 
missioner ■ is required by Section 3(3) of 
•the Act to satisfy himself as to .the cor- 
rectness, legality, or -propriety of the 
order passed by the District 'Magistrate 
or as to the , regularity of proceedings 
held before him. His approach, there- 
fore, is purely objective and that of a 
Judicial - Tribunal or of an ' authority 
which ' has to bring a judicial approach 
to the matter before it- It is clear from 
the use of the wqrds "if he is not satis- 
fied as to the correctness, legality or pro- 
priety of the order passed by the Dis- 
trict Magistrate or as to the regularity 
of proceedings held before him” that he 
can interfere -with the order of the Dis- 
trict Magistrate either granting the per- 
mission or refuring to grant it only ' if 
he is satisfied that the order of the -Dis- 
trict Magistrate is not correct or not legal 
or not proper or that the proceedings 
before him are not regular. His jurisdic- 
tion. therefore, though called re-risional 
by law, is almost appellate.. 

The Commissioner has to satisfy him- 
self that the District Magistrate has pro- 
perly dealt -with the case and his juris- 
diction is confined to the examination of 
the record and the proceedings ' before 
the District Magistrate. There are, how- 
ever, no such restrictions on the power 
of the State Government. Section 7-F of 
the Act does not confine' the State Gov- 
ernment to the examination of the 'record 
and the order passed by the District 
Magistrate or , the Cornmissioner nor is 
its , jurisdiction confined to the examina- 
tion of the regularity or othei-wise of the 
proceedings before the District Magis- 
-trate and the Commissioner. All' that 
Section 7-F requires the State Govern- 
ment to do is to send for the record of 
the case and malie such order as appears 
to it necessary for the ends of justice. 
Even the reririctions imposed on the 
powers of the High Courts imder Sec- 
tion 115, C.P.C., are absent in Section 7-F 
of tlie Act. It cannot, therefore, be 
doubted that the powers conferred upon 
the State Government by Section 7-F 
are of the widest amplitude and are not 
hedged in by any conditions or restric- 
tions. It is free to pass any order which 
appears to jt necessary in the interest of 
justice on any ground relevant for the 
decision of -the case. 

14. It may again be pointed out that 
whereas the Commissioner’s powers are 
confined only to altering or revising the 


order of the District Magistrate or pass- 
ing such other order' "as may be just and 
proper”, the " State Government’s powers 
are not confined only to altering or re- 
-vising' the order of the District Magis- 
trate or of the Commissioner. It' is signi- 
ficant that whereas, while dealing with 
the powers of the Commissioner, the 
words used are "maldng such other order 
as may be just and proper”, while deal- 
ing with the powers of the State Govern- 
ment the expression used is "make such 
order as appears to it necessary for the 
ends of justice.” The use of the words 
"may be just and proper” clearly indi- 
cates that the approach must be objec- 
■tive. 

In the words "may make such order 
as appears 'to it necessary for the ends of 
justice” occurring in Section 7-F of the 
Act. one clearly finds an element of sub- 
jectivity. a wider sweep and a freedom 
not found in the powers of the Coihmis- 
sioner. The legislature deliberately did 
not use the words "such oilier order as 
may appear to him necessary for the 
ends of justice” while dealing with the 
Commissioner’s powers. The Commis- 
sioner’s order has to talre its roots in the 
record and the case of the parties. I 
have already said earlier that both Sec- 
tions 3 and 7-F fall in the same Act and 
have been framed by the same legisla- 
ture and yet the legislature has in its 
•wisdom adopted different language in the 
two pro-visions. The only conclusion 
from this can be that the scope of the 
two pro-visions is not identicaL 

15. It has been contended that Inas- 
much as the State Government Acts in 
respect of a matter decided under Sec- 
tion 3 of the Act by the District Magis- 
trate and the Commissioner, the nature 
of the jurisdiction of the State Govern- 
ment cannot be different from that of the 
District^ Magistrate and the Commissioner. 

I have already held earlier that the pro- 
cess before the State Government is a 
different one from the one before the 
District Magistrate and the Commissioner 
and the two jurisdictions are not identi- 
cal. The legislature in its wisdom could 
make the powers of the State Govern- 
ment and its jurisdiction different from 
those of the District Magistrate and the 
Commissioner and this is what it has 
done by using different language in the 
two pro-visions. 

16. For the reasons given above, I 
am satisfied that the powers of the State 
Government under Section 7-F of the 
Act are different in their magnitude and 
contents from the powers of the Commis- 
sioner exercised under Section 3 of the 
Act. The mere fact that the powers of 
the Commissioner and those of the State 
Government have been described as re- 
■visional by the Act would not make the 
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scope and the contents of the two pbwers 
the same. ' ' ^ 

17, Again, the' circumsfance that Sec- 
tion 3(4) of the Act makes the order . -of 
the Commissioner final and further clr- , 
cumstances that even, though the powers 
of the District Magistrate and the Com- 
missioner are cont^ed in Section -3 . of • 
the Act, the powers of the State Govern- 
ment have been provided- for in a sepa- 
rate provision, ie., Section 7-F of the Act, 
lead to the conclusion that the process 
started before the State Government is a 
completely different process front the one 
started before the District Magistrate 
and concluded before the Commissioner. 

■ 18. In Bhagwan v. Earn Chand, 1965 
AU U 353= (AIR 1965 SC 1767) the 
Supreme Court had to consider the pro- 
visions of Sections 3 and 7-F of the Act. 
It was held, by the Court that the State 
Government while exercising powers 
under Section 7-F of the Act must act 
according to the principles of natural 
Justice. As to whether or not the pro- 
ceedings before the State Government 
are purely quasl-judidal, Lala Shri Bhag- 
wan’s case, 1965 AU LJ 353 = (AIR 1965 
SC 1767) (supra) appears to be sUent. It 
Is true that with regard to the powers 
of the District Magistrate and the Com- 
missioner, the Supreme Court has clearly 
said that they exercise, quasi-judici^ 
functions. This is apparent from the 
foUowing passages falUng in the Judg- 
ment of Lala Shii Bhagwan’s case, 1965 
AU LJ 353= (AIR 1965, SC 1767): 

1. “In our opinion, it is impossible to 
escape the conclusion that these provi- 
sions unambiguously suggest that the 
proceedings before the District Magis- 
trate as weU as before the Commissioner 
are quasi-judicial in character.” 

2. "That is why we thinlc the Act 

must be taken to require that in exercis- 
ing their respective powers under Sec- 
tion 3(2) and Section 3(3), the appropriate 
authorities have to consider the matter 
on a quasi-iudidal ihanner, and are ex- 
pected to foUow the prindples of natural 
Justice before reaching ■ their condu- 
sions.” \ . 

It is significant that the aforesaid obser- 
vations are confined to the Did^rict Magis- 
trate and the Commissioner and do not 
extend to" the State Government. It was 
contended before us that the . foUowing 
passage occurring in that judgment indi- 
cates -tliat tlie State Government also per- 
forms purely .quasi- judidal functions:*— 

“Thus we are satisfied that when the 
District Magistrate exerdses his authority 
under Section 3 (2) . and the Commissioner 
exerdses his revisional power under Sec-, 
tion 3(3), they must act according to the 
principles of natural justice. , .They • are 
dealing -vdth .the question of the rights of 
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Hie landlord and the tenant and they are; 
required to adopt a judicial approach, . 

If that be the. true position In regard fo . 
.the proceedings -contemplated .by > sub- - 
.section 3(2), and sub-section 3(3), it is not 
difficult - to -hold that the revisional , pro-', 
ceedings which go before, the' State Gov- - 
emment under Section 7-F rhust partake 
of the same character. ' It is’ true that the: . 
State Government is authorised , ,to call- , 
for the .record suo.mqtu, but that , cannot 
' alter the fact that the .'State Government 
Would not be in a position to dedde . the 
matter entrusted to its Jurisdiction imdef 
Section 7-F, unless it »ves an opportunity 
to both the parties to place their respec- 
tive points of view before it. It Is the" 
ends of Justice which detennihe the na- 
ture of the order which the State Govern- 
ment Would pass under Section 7-F, and 
it seems to us plain that' in, securing the 
ends of Justice,, the State Govemmeiit - 
cannot but apply ‘ principles of . natural 
Justice and offer a reasonable opportu- 
nity: to both the parties while it exer- . 
cises its jurisdiction under Section 7-F.” 
In this passage their Lordships have only 
held that the State Government , mu^ 
hear the ’ parties. As far as my '.linder- . 
standing of this passage or of Lala Shn- 
Bhagwan’s case, 1965 All LJ 353= (AIR 
1965 SQ 1767) (supra) as a whole goes it 
was not held by .the Supreme Court that 
the powers exercised by the State Gov-, 
ermnent are purely quasi- judicial. In 

any case, I am unable to find any decla- - 
ration of law in this judgment to the 
effect that the functions . of the State, 
Government under Section , ,7-F of the 
Act are purely curial or quasi-judicial , 
and not a hybrid mixture of quasi-judi- 
cial and administrative, ^ 

19. The Supreme Court . has. not in 
Lala Shri Bhagwah’s case, 1965 AU LJ , 
353= (AlR 1965 SC 1767) (supra), or ’any, 
other case that . has been- brought to our 
notice, said any thing ■ with regard to. the 

, State Government being required to re- • 
cord a speaking and reasoned order while ‘ 
taking action under Section 7-F of; the 
Act. 

20. If has been contended that the 
State Government is a Tribunal arid inas- 
much as against its order an appeal may 

, be filed before the' Supreme Court of 
India under Article 136 of .the Constitu- 
tion of India, it is absolutely neces.sary 
that -fte State Government must pass ..a , 
.speaking and reasoned order so that' the 
sahae may be examined by the Supreme. 
Court, Before Article 136 can apply, tlie, 
decision must be a judgm.ent or a decree 
or a determination or sentence or- .' an 
order wthin' the meaning of Art. 136(1) 
of the Constitution of India and . must 
have been passed or made by a court or 
a Tribunal having judicial functions; 

,21. In Jaswant ’ Sugar . MiUs Ltd. v., 
Lakshmi Chand, AIR 1963 SC 677, their 
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Lordships laid down that to malce a deci- 
eion or an act judicial, the follovnng cri- 
ieria must be satisfied: — 

\"(1) It is in substance a determinaiion 
upon investigation of a question by the 
application of objective standards to facts 
found in the light of pre-existing legal 
irules;- . , , 

(2) It . declares lights or imposes upon 
parties obligations affecting' their- tfivil 
rights; and 

(3) that the invesligation is subject . to 
certain procedural attributes contemplat- 
ing an opportunity of presenting its -case 
to a party, ascertainment of facts by 
means of - evidence if a dispute be on. 
question of fact, and if the dispute be on 
question of law on the presentation of 

• legal argxunent, and , a decision resulting 
In the disposal of. the matter on findings 
based upon those questions of law and 
facts.” 

■ 22.- In my opinion the State Govern- 
ment' is not required to record evidence. 
It does not declare rights. It has only 
to see that the eviction of the tenant is 
not ' rmreasonable. (See Padmanabha 
Setty V. K. P. Papiah Setty, AIR 1966 SC 
18241. It has also to take into considera- 
tion larger public interest;, for instance 
even though the need of the landlord 
may be greater than that of the tenant, 
the State Government may cancel an 
order granting permission to the land- 
lord to sue on the ground that the alter- 
native accommodation for the_ tenant 
would not.be possible to be provided for. 
The -State Government may be pressed 
with the problem of rehabilitating a large 
number of refugees in a particular town, 
of setting persons uprooted due to defence 
or war measures or epidemic or other 
calamities. In that case it may like to 
reserve aU the available accommodation 
for the use of the persons to be rehabili- 
tated or those uprooted and may for that 
reason think it proper that a particular 
landlord or. landlords in general should 
not - . be allowed to eject a particular 
tenant or tenants in general and thus 
create the difficulty for the administra- 
tion to -find out smtable acconunodation 
for the tenant or tenants who may have 
very good grotmds for being provided 
with an accommodation. 

It may like to encourage landlords to 
rebuild houses by demolishing old though 
tenanted ones so that more , commodious 
and modem flats capable of accommo- 
dating a large number of houseless per- 
son be constructed. That is a matter of 
policy and the State Government would 
be \Adthin its powers in permitting a suit 
for ejectment even though the Commis- 
aoner and the District Magistrate had 
good reasons to hold that the needs of 
the tenant 'were such that he should not 
be evicted. ..That is why the powers ' 
given under Section 7-F are of the widest 


amplitude and , are unhedged by any 
conditions or restrictions. ' Like the Com- 
missioner the State Government is not 
confined to the examination of the find- 
ings and the orders passed % the Dis- 
trict Magistrate and the Commissioner 
and enquiring whether those orders, are. 
legal and proper and whether the pro- 
.ceedings before the District Magistrate 
or the Commissioner were regular. The 
language of Section 7-P is so wide that 
even in a case where the orders of the 
Commissioner and the District Ma^s- 
trate may be legal and just,' the State 
Government may interfere in' larger 
.public interest or on matters of policy. 
The legislature could not have used lan- 
guage of the widest amplitude imhedged 
by any restrictions or conditions while 
dealing with the powers of the State 
Government under Section 7-F of the 
Act unless it clearly intended to confer 
wide and vast powers on the State Gov- 
eroment 

The language of Section 3(2) and (3) 
Is very different from that of Section 7-F 
of the Act though the two provisions 
have been framed by the same legislature 
and fall in the same Act. It is, there- 
fore, not possible 'to hold that they pro- 
vide for exactly the same thing. The 
State Government, in my opinion, can 
and some times has to talce into . consi- 
deration matters of policy and expedi- 
ency a's also of administrative conveni- 
ence while passing orders imder Sec. 7-F 
of the Act. It is difficult to say that it is 
boimd to act only by applying objective 
standards to facts foimd in the light of 
pre-existing legal rules and in view of 
the case set up by the landlord and 
tenant and that considerations of policy 
or expediency or administrative conveni- 
ence are beyond the scope of Section 7-F 
of the Act. The tenant under the Act 
has no right to possession. He has only 
a statutory immunity from eviction under 
certain circumstances. (See AIR 1966 
SC 1824 (supra) and Kai Khurshroo Bo- 
zonjee Capadia v. Bai Jerbai, AIR 1949 
FC 124 (128) ). ' All that the State Gov- 
ernment has- to decide is whether or not 
permission should be granted to the land- 
lord for filing a suit for ejectment on 
grounds other than those contained in 
clauses fa) to (g) of Section 3 of the Act. 

The landlord retains full ownership and 
dominion over the premises. The decision 
of the State Government cannot and does 
not affect his right of ownership and 
dominion. It cannot deal with the oues- 
tion of rent. It cannot reduce or remit 
the rent. . It cannot go into the question 
of title to the property. The landlord can 
terminate the tenancy under the provi- 
sions of the Transfer of Property Act. 
He can apply to the authorities to release 
the accommodation in his favour. It 
would be noticed as is evidenced from 
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dauses (a) to (g) of Section 3(1) of the which a particular authority is empower^,:: 
Act that in cases where the right of the to exerdse. has been. conferred oh it by'"; 
landlord is invaded, the State, -Govern- a statute and ' c^ be d^cribed as: a part . • 
ment. has no jurisdiction, and permission . of the. State’s, inherent, power exercised. 
to sue is not required. The landlord , can in discharging its iudicial function.”. Con- ' 
file a suit in a dvil Court without a per- sidering the , scheme of -, the Act , and, the . 
■mission. . Again, it. is only with regard statutory provisions contained -in. it, it ap-^, 
to a suit for eviction of a tenant that per-- pears -to me that, while exerdsing, powers 
mission is required. In; resped: of, all other ' mider Section 7-F of .the Act the State . , 
■ suits against the - tenant no per- Government does not discharge judidal-’ 
mission is necessary and 'the State Gov- fOnctions nor does it .exerdse State’s in- - 
ernment has no jurisdiction in such: mat- herent power of administering: justice, be-, 1 
ters. The State Government has only tween, man and man; The , State Govern- , . 
to see whether permission should be^ ac- ment is not governed by any rules of limir, 
corded for the eviction of a tenant in tation as the Commissioner is. The revl-. . ' 
cases not covered by clauses (a) to (g) of sion application before, the Commissioner’ - 
Section 3(1) of the Act, must be filed within 30- days from the date . 

on which the order of tlie District Magis-, , 
Therefore, the State Govenunent deals trate is commmiicated to the- revidonist ’ 
with the rights of the landlord and the and he must dispose, of that, application - 
tenant only in the limited sense of per- within six weeks of its bdng filed. There . ■ 
mitting or refusing to permit the filing is no time limit fixed for the State .Gov- . 
of a suit on grounds other than those ernment either , to take seisin of a matter t 


contained in clauses (a) to (g). As the 
preamble and the enacting dauses of the 
Act would show, it is a temporary mea- 
sure and was enacted to meet the chal- 
lenge thrown by shortage of accommoda- 
tion and the abnormal conditions created 
by the V/orld War II,' and not to adjudi- 
cate upon the respective rights of , the 
landlord and the tenant. The functions 
of the State Government are limited to 
permit or not to permit eviction under, 
certain drcumstances. It cannot ignore 
the practical exigencies prevailing in the 
towm in which permission to . evict is 
sought. '• It has to keep in view practical 
arrangements so that sodety as such and 
individuals do not suffer due to shortage 
of accommodation and unforeseen condi-" 
tions that have temporarily come into ex-, 
istence. The Act is in' the nature . of a 
temporary expedient for a passing phase 
and for such time till we recover our- 
selves from the after-effects of the war. 
and return to normal times. 

23. ’Tliere may, , be. occasions where 
landlords may make out, on the ground 
of their needs and legal rights, as un- 
answerable case for the eviction' of their 
tenants and yet tlie ‘ State Gbvermnent 
may. as a policy, refuse permission . be- 
cause that may result in acute shortage 
of accommodation. , 

24. It. is, therefore, obvious that In 
dealing \vith a matter under Section 7-F- 
of the Act the State Government cannot, 
completely ignore, considerations of policy, 
•expediency and convenience and its ap- 
proach cannot be purely judicial. It has 
also to be administrative. 

25. Again,, it was pointed out by the 
Supreme Court in Associated Cement 
Companies. Ltd. v. P.- N. Sharma, (AlR 

-. 1965 SC 1595) at p. 1606 (paragraph' 33) 


of to dispose it of. 'This complete freedom- , 
from rules of limitation usually applic- 
able, to judicial proceedings . also suggests 
that the State Government does not per- ; 
form judicial functions of the State and. , 
has not the trappings of a Court - or a , 
judicial tribunaL . , , . . ^ " 

I have already said earlier that ho 'pa:^. 
has a right as such to invoke the jui’isdic- 
tion of the S.tate Government -under Sec-;, 
tion 7-P ,of. the Act, This, would again, 
show that it is not a Court or a -Tribunal 
exercising, judicial functions.. If it. were , 
a judicial Tribunal or a Court, an.aggrie-v- 
ed party would have a fight -to approach'. • 
it. The State Government can,' by statute, 
be made a Tribunal exercising judicial r 
functions, but for that there; must be either 
express pro-vision or that- must be the' ' 
result by necessary implication. .The nor- ,, " 
fnal functions of the State Government . 
are not judicial. In my opinion the. scheme 
of the Act., as disclosed by its prearhble 
and various provisions,' is not to make 
the State Goyernme'nt a Comt or judicial 
Tribunal to adjudicate upon rights of the 
-parties. It does not find a place in the ,• 
normal hierarchy of authorities'.set iup by 
the Act to . decide the question whetlier . 
or not to accord permission to a landlord 
to sue a te'nafit. As said earlier, , , that , 
hierarchy ends with the CommLssioner,. 
proceedings before Whom become -final. It 
has only been given an overall control 
or a power similar to veto. - No doubt it 
rhust.act in good faith and fairly listen 
to both sides for thqt is a duly lying upon 
- everyone, who .decides hny tiling. But 
clearly the State Government is not' bound 
to treat the question .relating to grant .or / 
fefusal to grant permission as though it 
were a trial. The process before it is a 
different .; one from that before . the DiS- 
trict Magistrate and the Commissioner. 


that "the main and the basic test how--' , 2C. Under these circumstances I am ■ 
ever, is whetlier the adjudicating power unable to hold that the State Government 
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Is a Court or a Tribtmal within the mean- 
ing of. Art. 136 of the Constitution of 
India, nor can I persuade myself that the 
orders which it passes under Section 7-F 
are decrees or orders or determinations or 
sentences within the meaning of that pro- 
vision. . • 

27. I am not called upon to. decide In 
this . case whether the Commissioner and 
the District Magistrate are Tribunals 
within the meaning of Art- 136 of the 
Constitution and I express no opinion in 
respect of it. . 

28; The quesHon, however, requiring 
consideration is as to what exactly is the 
nature of the functiofts of the State Gov- 
ernment under Section 7-F of the Act. 
I have said above that it does hot exercise 
purely judicial functions nor is it a Court. 
In my opinion the State Government ex- 
ercises a hybrid mixture of administrative 
and quasi-judicial fimctions. There is no 
doubt that it has to consider a proposal 
and an objection in the sense of there 
being a request by the landlord for. per- 
mission to sue a tenant and an objection 
by the tenant that he should not be per- 
mitted to be sued. - It is also true that in 
that sense there is a lis. But it has also 
to consider the question relating to grant 
or not to grant permission from the point 
of view of policy and expediency. The 
law does not provide the grounds of in- 
terference by the State Government. The 
matter coming for determination before 
it is to be settled by discretion involving 
no law. It has not to settle any legal 
issues nor has it to ascertain any law. 
The considerations of abstract law are 
foreign to its jurisdiction. It is not con- 
strained to view the matter as merely a 
contest between the landlord and the ten- 
ant to be decided solely on considerations 
personal to them. 

The legislature has clothed if with the 
power to view the matter in a larger con- 
text and to determine it on considerations 
of wider range which may. in no sense be 
' called judicial. It has to keep in mind as 
■ to what would be the result of its deri- 
sion on the housing problem in the town 
in which permission is sought. Under the 
normal law of the land the landlord has 
the undisputed right of evicting his ten- 
ant. Therefore, if the State Government 
A were to be governed only by the law or 
by legal principles, the provision for the 
landlord to seek permission would not- 
have been framed. The State Government 
has to consider whether in the circum- 
stances prevailing in a particular town it 
would permit the landlord to sue the ten- 
ant. It may also have to consider on oc- 
casions whether in view of shortage of 
accommodation and the difficulty for the 
tenant to find another accommodation it 
would be proper or not to permit ffie 
landlord to assert his legal rights by filing 


a suit for the ejectment of the tenant. It 
has to balance .the need of the landlord 
and the tenant not on the scales of 
absolute legal rights, but on that of ex- 
pediency, policy and exigencies prevail- 
ing in tile town in which permission is 
sought. 

'Properly analysed, the consideration of 
needs has it roots in convenience and not 
law and has to be determined on practical 
considerations. The State Government 
' may have to consider whether the land- 
lord is interested in seeking permission to 
eject the tenant with a view to let out the 
premises on a higher rent and -thus ex- 
■ploit the unfortunate situation of house 
shortage resulting from the World War II 
and rise to prices. But in deciding aU 
these , matters it is not so much the right 
of the parties that has to be taken into 
consideration as considerations of policy 
. and expediency. The legal position is 
well settled. A landlord has a right to 
eject a tenant and a tenant cannot dispute 
that right, but the -Act has imposed res- 
trictions on the right due to the extra- 
ordinary situation that has arisen. It has 
conferred on the State Government powers 
of the widest amplitude. Therefore, in 
granting permission or in refusing to do 
so, considerations of policy may in cer- 
tain cases prevail over considerations of 
pure legal rights of the parties. 

29. The decision of the State Govern- 
ment is not appealable or revisable by any 
other authority. It has to act on con- 
siderations of policy, administrative con- 
venience and expediency as also on prac- 
tical exigencies prevailing in the town in 
which tlie permission is sought. I have 
already held that it is not a Court or a 
Tribunal within the meaning of Art. 136 
of the Constitution. The exercise of its 
functions is discretionary md no party as 
of right can approach it. It does not 
deride any question of title or rights. The 
law does not' require it to record reasons 
or to -pass a speaking order. That being 
the position, I am unable to hold that it 
is required to pass a speaking and reason- 
ed order. 

30. Perhaps it would be proper if the 
State Government did so, so that the 
party who has lost before it knows the 
reason for its decision. A speaking and 
reasoned order would also dispel any sus- 
picion of arbitrariness in the order of the 
State Government. But it is quite a dif- 
ferent thing to lay down that the law re- 
quires its orders to be spealdng and re- 
asoned ones. 

31. In State of Madras v. A. R. Srini- 
vasan, AIR 1966 SC 1827 the Supreme 
Court observed as follows: — 

"The proceedings are, no doubt quasi- 
nudicial; but having regard to the manner . 
in which these enquiries are conducted we 
do not think an obligation can be Impos- 
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ed .on. the . State Government to record 
reasons in evei^ case.” . ' ... . 

32. In Express Newspaper (Private) 
Ltd. V, The Union of . Indian AIR 1958 SC 
578 it was held. that even if the: order is 
not , a , speaking and reasoned order* it 
would not stand vitiated. ■. 

33. .For these reasons I am of the 

opinion that the State Government is not 
, bound to record a speaking and reasoned 
order while exercising its pdwei: under 
Section 7-F of the Act. . ^ , 

34. Learned counsel for the petiiioners 
have placed before us several decisions of 
the Supreme Court and ‘ have submitted 
that on the basis of those authorities it- 
must be held that the State Government 
must record a speaking and a reasoned 
order. 

35. I proceed to conader these autho- 
rities one by one. The first case is 
Haiinagar Sugar Mills Ltd. v. .Shyam 
Sunder, AIR 1961 SC 1669. There a right 
of appeal to the Central Government had 
been expressly conferred by statute upon 
an aggrieved party. As the Supreme 
Court pointed out, the Central Govern- 
ment, which was the appellate authority, 
had to adjudicate upon rights of parties 
in a civil matter, A procedure for -the 
manner in which the appeal was to be 
disposed of was also ^ven in Section IIL 
of the Indian Companies Act. The juris- 
diction of the Central Government was not 
discretionary and it could be invoked as 
of, right by a person aggrieved and the 
Central Government could not refuse to 
interfere if a case for interference had 
been made out. It was a regular tribunal 
of appeal. There are no similar provisions 
in the Act. This case, to ' my mind is 
dearly distinguishable. 

36. The next case relied upon is S, , 
Govindrao v. State of Madhya Pradesh, 
AIR 1965 SC 1222, The question before 
their Lordships in this case was whether 
the provisions of Section 5(3) of the' C. P, 
and Berar Revocation of Land Revenue, 
Exemption Act, 1948 made it obligatory 
on the. part of tlie State Government to 
make a suitable grant of money or pen- 
sion in case it was proved that the ap- 
plicant had lost, the exemption under the 
Act and was a descendant from a former 
Ruling CMel' Hidayatullah, J.. (as he then 
was) was of tlie opinion that Under Sec-^ 
tion 5 (3) of the C. P. and Berar Revoca- 
tion of Land Revenue Exemption Act the 
State Government had a mandatory, duty • 
to grant pension if and when grounds for 
It had been made put. His, Lordship re- 
jected the contention tliat the. State Gov- 
ernment had an absolute discretion In the 
matter. In fact it would appear from 
Section 5 of the C, P, and Berar Revoca- 
tion of Land Revenue Exemption Act that 
any person adversely affected was entitled 
to apply to the Deputy Connnissioner of 
the district for the award of a grant of 


money .or pension and; tKe Deputy -Com-;. ; • 
mis'sioner was bound .(the word used Is : 
shall) to forward, the application :to the ” ". 
Provincial Goveinment. Therefore,, tire- 
person adyersely affected had a right as ' 
such to approach the. Provincial Govern- , 
ment , through the Deputy Conimisaoner.' , ; 
The provisions of the. Act are -very . dif- ; ' 

ferent from the C. P, and Berar Revoca- . ' 
tion of Land Revenue Exemption Act and* . 
in my opinion, this case is ' also disthigui- , ‘ , 
shable,’ 

3!7. The third and fourtli cases relied; : 
upon ,are Madhya Pradesh Industries Ltd., 

V, Union of India, AIR 1966 SC 671 and ■ 
the . judgment of the Supreme : Court in ■ 
Civil Appeals Nos. 2596 and 2597 of 1966. . 
Bhagat Raja V; Union of India, decided . 
on March 29, 1967= (AIR 1967 SC 1606).' . 
These were cases of grant of mining lease 
imder the provisions of Mines and Mine- . 
rals (Regulation and Development) Act, 
1957. In these cases applications for grant > 
of lease in mining manganese ore were , 
rejected. Revision applications against 
those orders were rejected by the. Central 
Government under Rule 55, - Mineral . 
Concession Rules, 1960. The cases went 
up to the Supreme Court in the form of • 
appeals 'by special leave Under Art. 136 
of the Constitution. • Their Lordships were; •' 
of the opinion that tlie Central . Govern- 
ment was a Tribunal within'the meaning; 
of Art. 136 -of the Constitution. These 
cases were , governed by Rule 54, Mineral ' : 
Concession Rule^ .1960, which provided 
that "any person aggrieved by' any order 
made by the. State Government, may; 
within two months from the date of the 
communication of the order to him apply,, 
to the Centred Government, -for the , 
revision, of the order.” A court-fee was,, 
prescribed for the , said revisioix -The, 
aggrieved , party had a right as such to , 
approach the Central Government; Rule 55 • 
expressly said that "provided that ho 
order shall be passed against an applicant ■■ 
imless he has been given an opportunity 
to ’ make • his represehtatidns against ■ the, 
comments, if any received from the State, , - 
Government , or other ’ authority,”- The 
Supreme Court held that .the Central 
Goveiument -acted , as a judicial Trxbunah 
It observed as follows in AIR 1966 SC 671 
(supra):-;-,, , . • ‘ • ■ 

,"A perusal of the said provisions malies 
it abundantly clear that the State Gov- 
ernment exercising its powers under the , ■ 
Act and the Rules made thereunder deals 
with matters involving great stakes;' pre- 
sumably for the said reason,. the Central 
Government is constituted as an authority , 
to revise the order, of the State Govern- 
ment; ■ Rules; 54 and 55 lay down the pro- 
cedure for filing a revision , against the , , 
order of the' State Government and.^the 
manner of its disposal. 'Under 54. _ a 
revision application has to be fil^dAvim 
the prescribed court-fee; and under B. o5. 
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She Central Government, after calling for 
She records from the State Government 
, and , after considering any ^comments made 
on the petition by the State Government 
* or , other authority, as the case may be, 
may make an appropriate order therein. 
The proviso expressly 'says that no order 
shall be made unless the -.petitioner has 
been, given an opportunity to make his re- 
presentations against the said . comments. 
The entire scheme of the rules posits a 
Sudicial procedure and the Central Gov- 
ernment is constituted a^ a tribunal to dis- 
pose of the said revision.” 

In its jud^ent in Civil Appeals Nos. 2596 
and 2597 of 1966, D/- 29-3-1967 = (AIR 1967 
SC (1606) (supra) the -Supreme Court ob- 
served: — 

"From the above. If mil be amply dear 
that in exercising Its powers of revision 
under Rule 55 the Central Govemnient 
must take into consideration not only the 
material winch was before the State Gov- 
ernment but ' . comments and counter- 
comments, if any. which the parties may 
make regarding the order ,of the State 
Government. In other words. It is open 
to the parties to show how. and where the 
State Government had gone wrong, or 
why the order of the State Government 
should be confirmed. A party whose ap- 
plication for a mining lease is turned down 
by fte State Government Is therefore 
given an opportunity of showing that the 
State Govt, had fallen Into consideration 
Irrelevant matters or based Its dedsion on 
grounds which were not justified. In ah 
’ application for revision under Rule 55 It 
will be open to an aggrieved party to 
contend that the' matters covered by sub- 
section (3) of S. 11 were not properly ex- 
amined by the State Government, or that 
the State Government had not before it 
all the available matertials to make .up .Its 
mind with respect thereto before granting 
, a licence.” 

The provisions in the Act are wholly dis- 
sinular to those of Rules 54 and 55 afore- 
said. The State Government imder Sec- 
tion 7-F of the Act has not been constitut- 
ed as a regular authority to revise.^ No 
one can approach it as of right. Its juris- 
diction is discretionary and the process be- 
- fore it is different from the process before 
the District Magistrate ,and the Com-, 
missioner who have been appointed regular 
authorities under- the Act to permit or not 
to permit the filing of a suit. The pro- 
ceedings before the District Magistrate 
and the Commissioner become final or 
close after the Commissioner has disposed 
of the matter. Clearly the statutory pro- 
visions with which we are concerned are 
very different from those in the. two cases 
mentioned above. In xny opinion ther^ 
fore, these cases are clearly distinguish- 
able. 

38. The la:^ case is the judgment of 
■ the Supreme Court in Ciwl Appeal No,. 


657^, of 1967, Ih^gdas Umar Vaishya v. 
Union of India, decided on 17-8-1967 (SC). 
This, case also deals with the same provi- 
sions as in AIR 1966 SC 671 (supra) and 
Civil Appeals Nos. 2596 and 2597 of 1966 
, = (AIR 1967 SC 1606) (supra) and for 
the reasons - already recorded while deal- 
ing with those cases is distinguishable. 

39. For the reasons -mentioned above I 
would answer the question referred to us 
hy sawng that the State Government is 
not required in law to record its reasons 
in its order under Section 7-F of the Act 
In a case of grant or- refusal to grant per- 
mission to a landlord to sue a tenant, 

40. ASTHANA, J. : — ■ I have had 
the benefit of reading the opinions of my 
brothers Jagdish Sahai and Pathak. I 
have not been able to persuade myself to 
agree with the views of my brother: 
Jagdish Sahai ivith the greatest respect to 
him and am inclined to agree with the 
views of brother Pathak. I would, how- 
ever, like to make certain observations on 
some aspects of the matter. 

41. If ever there was any doubt as to 
the nature and character of the powers 
vesting in the State Government under 
Section 7-F of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (hereinafter 
called the Act) the matter has now been 
put beyond the pale of controversy by the 
Supreme Court by their decision in the 
case of 1965 All LJ 353 = (AIR 1965 SC 
1767). The Supreme Court has declared 
that the jurisdiction exercised by the State 
Government under Section 7-F of the Act 
is quasi-judiciah 

42. It Is difficult fo agree with the sub- 
mission of the learned Senior Standing 
Counsel that the order passed by tlie State 
Government under Section 7-F of the Act 
is an administrative order' because it does 
not involve any decision as to the rights 
of the parties. All the. decisions of tliis 
Court which held that the power and 
■jurisdiction conferred on the State Gov- 
ernment tmder Section 7-F of the Act is 
administrative stand overruled and are no 
longer good . law in view of the declara- 
.tion of the Supreme Court in the case of 
1965 'All LJ 353 = (AIR 1965 SC 1767) 
(supra). Chief Justice Gajendragadkar' 
of the Supreme Court speaking for the 
Court clearly and precisely laid down in 
Shri Bhagwan’s case, 1965 All LJ 353 = 
(AIR 1965 SC 1767) that the revisional 
proceedings which go before the State 
Government under Section 7-F must par- 
take of the same character as the proceed- 
ings which are held before the District 
Magistrate exercising his authority under 
Section 3 (2) and the revisional proceed- 
ings held before the Commissioner under 
Section 3(3) of the Act. The District 
Magistrate as well as the Commissioner 
deal with the question of the rights of the 
landlord and the tenant and they are re- 
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Quired to adopt a judicial approach and 
' while exercising . their power they must 
act according to ihe principles of natural 
gustica* . , , • ^ 

it follows,' therefore, ihal in exercising 
its revisional jurisdiction under Sec. 7-F 
of the; Act the -State Government deals 
with the question of the rights of the 
landlord and the tenant and in doing so It 
is required to adopt a judicial approach 
and it must act according to the principles 
of natural justice. The references which 
have come up before, us were necessitated 
because of the decision of the Supreme 
Court in Shri Bhagwan’s case 1965 All LJ' 
353 = (AIR 1965 SC 1767) and all of our 
brothers who have serit up the references 
interpret the decision of the Supreme 
Court in Shri-Bhagwan’s case 1965 AU LJ 
353 = (AIR 1965 SC 1767) as overruling 
the view of the Division Benches of our 
Court that the State Government exercis- 
ed administrative powers under S. 7-F of 
the Act. In effect the contention of the 
learned Senior Standing Counsel that the 
State Government is not required to pro- 
nounce a speaking order or give its re- 
asons in the order itself the powers being 
administrative, amounts to this 'that the 
various references made which have been 
put before us in the Full Bench were un- 
called for. The very question that has 
been referred - to us whether the order 
under Section 7-F is required to be speak- 
ing order containing the reasons in sup- 
port of the conclusion of the State Gov- 
ernment arises on the basis that the State 
Government performs a quasi- judicial 
function under Section 7-F of the Act. 
The attempt of the Senior Standing Coun- 
sel to show that the State. Government 
performs an administrative function under 
Section 7-F of the Act was, therefore, , 
futile .because of the clear declaration of 
the Supreme Court that the function of 
the State Government is quasi-judicial and 
also because of the reference orders passed 
in the various writ petitions, 

43, An argument raised by the learned 
Senior Standing Counsel that even if the 
ftmction 'was quasi-judicial the' order 
passed by . the State Government , under 
Section 7-F of the Act need not ex facie . 
state the reasons in support of the final 
conclusion and it would not be bad be- 
cause of the omission' to do -so .as . the 
reasons therefor would be contained in the 
departmental file; has no legs to stand 
upon inasmuch as the. Supreme Court in 
Civil Appeal Ko. 657 of 1967 (SC) has ob- 
served that it was 'not open to the Court 
to look into the records of , the Govern- 
ment and from the notings contained in 
it to spell out the reasons for the order 
of the Government which itself did not 
state the reasons. Their Lord-ships of the 
Supreme Court in that case criticised the 
procedure followed by the High Court in 
summoning the Government records arid 
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then spelling out the reasons, in' support 
of the cohcluaohs of the . Government and - 
characterised such a procedure, as irregii- ' 
lar. The decision in that .case .was based.:- 
on the hypothesis that the reasons in sup- ; 
port of the order had to be recorded and , - 
disclosed , to the parties concerned, . The 
reasons could jibt .be gathered from the - 
- notings made in the files of the Govern- 
ment and that the recording of the reasons ; 
and disclosure thereof Ls not a mere for- 
mality. ,As I understand the position it is ,, 
incumbent upon the ' Government ' or, , the ; 
authority who functions quasi-judidally to 
pronounce a spealdng, order so that the 
party whose, rights are adversely affected 
comes to know the basis why the Gov-, 
ernmerit or the- authority , concerned has 
not been able to accept its case, 

44. It wo.uld be seen that under Arti- , , 
cle 226 of the Constitution the High Court 
has the power and jurisdiction to, judicial- ; 
ly review the orders of the State Govern- 
ment or the orders of any statutory autho- , 
rity affectirtg the rights of . the citizen, 
whether fundamental or not. and if the 
order sought to be reviewed is .not a 
speaking order it would create great . 
practical difficulty to the High . Court- in 
proper performance of its.- constitutional 
duties under Art. 226 of, the Constitution 
as the petitioner before the High Court 
who is aggrieved by that order would not 
be in a position to ' demonstrate the un- 
constitutionality of the impugned order by 
attacking the reasoning or the grounds on ‘ 
which it ' was founded as neither he nor 
the Court ynll Icnow what were the basis 
of the impugned order. Indeed certain ob- 
se-rvatibns of Denning, ,L. , J. ■ in re. 
Gilmor’s Application, (1957) 1 All ER 796, . , 
are signfficant. The learned Law Lord 
was considering a petition for quashing of , 
the order., of the Medical Appellate Tri- , 
'bunal by a writ of certiorari. It Twas 
found that the error, of the Tribunal did . 
not .-appear on' the face of -the order, that ; 
is to say, it was not a speaking order. The 
writ : Court thereupon had made a re- 
ference and gathered the findings of facts . 
and . the reasons for the order of the Tri- , - 
bunal therefrom. ' 

■ On appeal Denning, L. J; in this , con- 
nection 'observed that e-yen if it had not , “, 
been open to -the Court to have recourse 
to that document, - the Tribunal could not, 
by failing to find the inaterial facts, be , 
permitted to defeat an, application for 
certiorari.' These observations of Denning, 

L. J, are very apt and relevant. Such a . 
situation as was faced by the learned Law 
Lorfi in 1957-1 All,- ER ,796 (Supra) \viff ' 
always arise before, this High Court in a 
petition under Art. 226 of the Constitu- 
tion impugning the order of the State . . 
Government passed under Section 7-P of 
the Act wherein, the Government omits 
to disclose ex facie any reasons for its 
conclusions, thus indirectly , depri-\^g the 
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citizen of his relief and preventing this 
Court from properly exercising' its iuris- 
diction under Art. 226 of the Constitution 
unless and until this Court were to ask 
the Government to state its reasons and 
thus complete the record. .Such a, pro- 
cedure would be cumbersome and drfeat 
the very purpose . of the exercise of the 
powers under. Art. 226 as there, would be 
imnecessary delay for giving the neces- 
sary relief to the aggrieved citizen. 

Moreover, such a procedure would- also" 
be fraught, sometimes with dangerous 
consequences inasmuch as where will be 
the guarantee that , the spealdng order 
pronouiiced by the Government on the 
directions of the Court was not an after- 
thought? Faced with this situation the 
learned Senior Standing Counsel in the 
course of his argument did concede that 
it would be proper on the part of the 
State Government always to give reasons 
but submitted that the omission to give 
reasons would not vitiate the order. I am 
unable to appreciate this line of argu- 
ment. This concession of the learned 
Senior Standing Counsel implies tliat It 
would be improper on the cart of the 
State Government not to give reasons in 
support of it's conclusions while deciding 
a case'under- Section 7-F of the Act. What 
is proper the law will always countenance^ 
what is improper the law will discoun- 
tenance. If that be so, an, order which is 
not a speaking order and does not give 
reasons for the conclusion arrived at will 
be an improper order and will stand dis- 
credited in the eye of law. 

< 

45. The learned Senior Standing Coun- 
sel then fell back upon the language of 
Section 7-F of the Act. He submitted 
that in its vdde sweep the provisions of 
that section conferred upon the State Gov- 
ernment a power to pass any order which 
it thinks necessary to secure the ends of, 
justice and there being no limitation on 
the power of the State Government it can 
pass any order it likes which in its opinion 
is just and proper. It may be so, but it 
is diiBcuIt to agree with the inference 
drawn by the learned Senior Standing 
Counsel from the above statement of law. 
He seemed to .canvass that since it is open 
to the State Government to pass an order 
under Section 7-F of the Act without any 
impediment or fetter created by the limi- 
tations of the material bn record in res- 
pect of the case of the parties, its conclu- 
sion must always be regarded as just and 
since .by law such a power is vested in 
the highest organ of the State that by it- 
self whl be a guarantee that the order 
must have been passed on. just conside- 
rations. Even conceding for a moment 
that the State Government would always 
pass an order which is necessary to secure 
the ends of justice, that would not mean 
that the order need not demonstratively 
'show the considerations . prevailing' with 


the State Government which will sustain 
its claim that it passed that order as that 
appeared to it necessary to secure the ends 
of justice. 

46. As I read the language used In Sec- 
tion 7-F of the Act there is implicit in it 
certain amount of limitation of the exer- 
cise of the powers by the State Govern- 
ment imder that section.. After eliminat- 
irig the clauses TOth which we are not 

■ concerned, the provisions of Section 7-F 
will read as follows; — 

"The State ; Government may call for 
the record, of any case granting or refus- 
ing to grant permission for the filing of a 
suit for eviction referred to in Section 3 
and may make such order as appeared to 
it necessary for the ends of justice.” 

47. - The phraseology at the first flush 
appears to be conferring upon the State 
Govt, an absolute power untrammel- 
led and uncontrolled by any objective 
limitations and it could be argued that the 
exercise of the power is subjective to some 
extent. But on a close examination and 
deeper considerations it wiU be revealed 
that it is not so. This Court in the case 
of Radhakant v. State of Uttar Pradesh, 
1956 All LJ 104 repelled the attack on the 
vires of this section grounded on the 
alleged conferment of an imguided, un- 
controlled and apparently arbitrary power 
of interference with the orders under Sec- 
tions 3, 7 and 7-F of the Act, and held 
that the provisions of the section were not 
invalid as such language was used by the 
legislature with a view to cover numerous 
circumstances and facts on which the pro- 
priety of the orders would depend, it not 
being possible for the legislature to lay 
down all of them. The argument ad- 
vanced on behalf of the State that it was 
open to the State Government to pass any 
order in the exercise ^of its discretion and 
the law did not contemplate the gmng of 
reasons by the State to justify the ex- 
ercise of its discretion in a particular 
manner has hardly any tenability. 

The section requires for the calling of 
record of the case granting or refusing to 
grant permission to the landlord to file a 
suit' for eviction of the tenant. That 
would be the first step taken by the State - 
Government. This can be done suo motu 
by the Government or on being invited to 
do so by a party interested. The submis- 
sion of the learned Senior Standing Coiin- 
sel that an aggrieved party has not been 
given a right to file a revision under the 
said section does not impress me, as 1 tliink 
it is implicit in the language used that an 
aggrieved party can always by an applica- 
tion invoke the revisional jurisdiction of 
the State Government. The purpose 
behind the calling for the record of the 
case obviously is that fhe State Govern- 
ment is to acquaint itself vdth the facts 
and circumstances of the case. A perusal 
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of the record summoned hy the State, Gov- 
ernment , thus is imperative. After, -the . 
record has been perused and . pros . and 
cons of the case had been studied then the 
stage arises for formation of its opinion by 
the Government on the question whether . 
to very, rescind or modify the . order or 
leave the order as it is undisturbed.' The 
State Government may or may not grant- 
an oral hearing to the parties conceriied, 
that is, the landlord and the tenant, but 
in accordance with the principles of 
natural justice it must at least invite . 
written representations from them and 
consider the representation, if any, filed 
before it. 

The opimon then has to be formed by. 
the State Government on what appears to 
it on the facts and circumstances of 'the 
case to be necessary for the ends of jus- 
tice. In other words the' State Govern- 
merit in exercise of its revisional jurisdic- 
tion under Section 7-F has to find out 
what the justice of the case requires in 
the light of the facts and circumstances 
■made out from the record. The deter- 
mination necessarily would be objective 
being based on the materials on record 
and . not subjective being based on some 
theoritical or abstract concept of justice 
unconnected and uninhibited by the hmi- 
tations of the material on record. Viewed 
In this context it is not permissible to the 
State Government to travel outside the 
record of the case and base its verdict on 
some policy of administrative expediency 
as that would amount to taking recourse 
to extra judicial considerations which is 
foreign to the exercise of judicial power. 

48. It has already been noticed by me 
above that the State Government xmder 
Section 7-F is imder a duty to act judi- ' 
cially, therefore, it has to assess the evi- 
dence ,on record furnished by the parties, 
then by a process of reasoning arrive at 
its findings and base its verdict thereon. 
The mechanism of this process must -be 
seen and felt. Since the State Govern- 
ment does not hold any hearing in the- 
glare of publicity as is done in the law 
Courts where in the course of argmnents' 
and counter-arguments m^^V ^ disputed- 
points are thrashe.d out and the working; 
of the mind of the Judge is revealed in' the 
presence of the parties interested, the 
only way tlie State Government can , 
reVeal the application of its judicial mind 
is by pronouncing a spealdng order, that 
is, by giwng its reasons in justification of 
its Verdict in the very; order conveying 
that verdict. If that \vere not done there 
would be no means to loiow that the State ' 
Government considered the pros and cons 
of -the case before it and brought to bear 
upon tire controversies involved a judi- 
cial approach in recording its final con- 
. elution. , It -vdll be true then to say that 
the object behind a speaking order or re- 
asoned order is to show that there has 
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been no arbitrariness in’ the exercise of 1 
9udicial function. ' , ' 

'"^'49. Tt.-was next suggested by the leathr 
. ed Senior Standing . Counsel that wheh the - ; 
language . of Section 3 (3) conferrin.^ ,a 
power of re-vition on the Commissiorier is - 
compared with the language, used in Sec- . 
tibn 7-F,- tlie intention of the legislature 
becomes manifest. The learned, counsel . 
submitted - that wliile the Commissioner’s ' 
power to interfere witli the order of the .' ' 
District Magistrate • is circurnscTibed-.and, 
he. cannot interfere unless he is, not satis- 
fied with the correctness, legality or pro- 
priety of the order or as to the regularity . 
of the proceedings, held by the District 
Magistrate, the State Government has heen . 
vested with an absolute discretion to re- 
fuse to . interfere even if. all; such"^ defects 
are- present in order inipugried before -it. . 
The argument . was that while the Com-, , 
missioner has to record reasons for liis . 
dissatisfaction before he can interfere the , 
State Government need hot record its rear 
sons for not interfering with the order ;. 
of the, Commissioner as it has an absolute 
discretion, not fo interfera ' This.argu-^. 
ment of the learned Senior: Standihg 
counsel begs the question. 

The State Government who torins .its 
opinion in -the secrecy of the Secretariate .. 
without holding its proceedings in an open . 
forum in tlie glare of publicity and with-, 
.out the presence of the parties concerned, 
yet at the same -time being under a duty, 
to act judicially, even assuming it has a,;' 
discretion in the matter, it must justify 
the exercise of discretion in a particular. • 
manner and pronounce, a spealdung order 
so that it can be known from the perusal 
of the order that the manner in which the 
State Government has exercised its 'dis- 
cretion- was necessary ;for . the ends of 
■justice. To my mind the brief discussion 
above brings out' clearly that after all the 
power vesting in the Government .under 
Section 7-F is not so wide and uncontrol- . . 
led as it was made out. to be. If the Dis- . 
trict Magistrate and the Coihmisrioner in 
the exercise of tlieir powers .under. Sec- 
tion 3 -of the Act have to record findings , 
and give reasons for their order which is - 
conceded by the. learned Senior Standing 
.Counsel, it foUoiVs then according to the ' 
ratio of the decision of the Supreme Court 
in.Shri Bhagwan’s case, 1965 All LJ 353 
= (AIR 1965 SC 1767) (supra) that the 
State Government is also bound to give ' 
reasons in support of its order • as the 
nature and character of tlie exercise of , 
the power under Section 7-F is similar 
and partakes of the same diaracter as the - 
exercise of power by the District Magi^ 
trate and the Commissioner under Sec- 
tion 3 of the Act. • , 

. 50. Another contention of the learned 
Senior Standing Counsel was that it is 
only in those cases where an appeal will 
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Se to the Supreme Court that it has been 
Insisted upon , by the Supreme Court 
that the statutory authority or- the 
Tribunal shall state -its reasons in support 
of its conclusions and since the State Gov- 
ernment is not a Tribunal when deciding 
cases ' under Section 7-F of the Act,, no 
appeal will lie to the Supreme Court under 
Art. 136 of the Constitution and the. State 
Government need not then. state its rea- 
sons for the order passed in exercise of 
its' powers ,, under Section 7-F. On the 
other hand .the learned counsel for the 
petitioners . urged that the State Govern- 
ment wliile exercising its .iurisdiction 
under Section- 7-F would be a Tribunal 
within the meaning of Art. 136 of the Con- 
stitution. A large number of cases decid- 
ed by the Supreme Court were cited 
before us by the learned counsel for the 
parties. I do not think the questions in- 
volved on 'this part of the argument .in 
the case necessarily call for any decision 
in answering the question which has been 
referred. But I must observe with res- 
pect to brother Pathak that his conclusion 
on this aspect of the matter is well rea- 
soned and that may be the correct posi- 
tion in law. 

51. I have already pointed out above 
that the • requirement of pronouncing a 
speaking order or giving a reasoned order . 
Is inherent in the exercise of quasi-judi- 
cial power. I consider the principles of 
natur^ justice besides providing that a 
party whose rights are affected by the 
verdict of an authority imder a duty to act 
fudicially, not only should know the case 
against it and be afforded an opportunity 
to meet the case, also imply a right in 
such a party to know the reasons why his 
case has not been accepted and why the 
verdict has gone against him. It is the 
reason in support of a judicial verdict 
which gives a meaning and vitality to the 
verdict. Reason is the very soul of aU 
fudicial process. It is the reason which 
sustains the verdict. A judicial verdict 
bereft of the reason in support thereof will 
be not better than a mere dead letter. It 
will not be in conformity with the prin- 
ciples of natural justice and vuH be 
meaningless for the person affected. A 
judicial verdict without revealing the rea- 
son therefor will tend to destroy the faith 
and the confidence of the common man in 
the dignity of the rule of law on which 
Is based the grand edifice of our Constitu- 
tion. 

52, -On the approach which I have en- 
deavoured to discuss above, it is not pos- 
sible to make any distinction between an 
order passed by the State Government 
trader Section 7-F affirming the impugned 
order or setting it aside or modifying it. 

In both the cases the requirement of the 
law, in my judgment, is^that a speaking 
order has to be pronounced containing the 
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reasons in support of it. The learned 
^nior Standing Counsel in this connection 
tried to urge that when the superior 
authority affirms the order of the subor- 
dinate authority it need not state its re- 
asons therefor. I > am not aware of any 
such general rule of law.. It all depends 
on the facts and circumstances of each 
case. .. The Supreme Court itself has' in 
s^e of the cases observed that wlfile 
affirming the order of Ihe superior Court 
or authority need not give full reasons. 

The Superior Court or authority may 
approve and adopt the reasons of the 
subordinate Court or authority and 'justify 
its verdict of affirmance on that basis It 
^ implicit in this approach of the 
Supreme Court that even an order of af- 
firmance has to be supported by its own 
reasons given by the superior authority 
affirming the order. In a particular case 
when will an order passed by the State 
Government under Section 7-F of the Act 
fulfil the requirements of a speaking order 
or a reasoned order, is not the question 
which has been referred to us and I need 
not dilate upon that question. I must 
make it clear that I have not examined 
any of the orders passed by the State 
Government under Section 7-F in the four 
petitions from which references have 
come before us •with a view to find out 
whether they answer the requirements of 
a spealdng order or a reasoned order, 
That would be for the Bench who finally 
dispose of those petitions to consider. 

' 53. My answer to the question refer- 
red is the same as the answer proposed 
by brother Pathak. 

54. PATHAK, J. : — I deeply regret 
my inability to agree with my brother 
Jagdish Sahai. _ If this case had been 
before us some time ago I may have found 
myself largely in agreement with him. 
Indeed in Mrs, K. L. Sehgal v. State of 
U. P., 1965 AU WR (HC) 185 = (AIR 1965 
All 465) (FB), I took the view, after a 
review of the authorities in point, .that 
the power conferred upon the State Gov- 
ernment under Section 7-F of the U. P. 
(Temporary) Control of Rent and Bvic- 
tion Act (which for convenience, I shall 
refer to as "the Act”) is administrative in 
nature. But since then the Supreme Court 
has held in 1965 AU LJ 353 = (AIR 1965 
SC 1767) that the jurisdiction exercised 
by the State Government under S. 7-F of 
the Act is quasi- judicial. There was con- 
siderable argument before us whether 
that is what the Supreme Court has laid 
down. For my part, I find it difficult to 
come to any other conclusion. I shaU pro- 
ceed to indicate why. 

55. In Lala Shri Bhagwan. 1965 AU U 
353 = (AIR 1965 SC 1767) (Supra) the 
Commissioner made an .order under Sec- 
tion 3(3) of the Act decUning permission 
to the appellants to sue the respondents 
for ejectment. The State Government 
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under Section 7-F of the Act directed the 
Commissioner to revise his order because 
it thought that the need of the appellkhts 
for; the accommodation was genuine. On 
the basis ' of permission granted _ con- 
sequently the appellants filed a suit for 
ejectment.- The suit was d^reed. _ An 
appeal by the respondents was dismissed 
by the first appellate Court. A second 
appeal filed by them was, allowed by 
Dhavan, J., on the ground that the juris- 
diction exercised by the State Government 
was quasi-judicial in nature and the 
State Government should have given a 
hearing to the respondents before setting 
. aside the Commissioner’s order. The ap-- 
peUants appealed to the Supreme Court. 

56. The Supreme Court proceeded _to 
draw a distinction between bodies requir- 
ed to act judicially or quasi-judicially in 
deciding questions entrusted to them by 
the Statute and .bodies which reached 
their decision in an administrative manner 
and were justified in taking into account 
considerations of policy. It observed that 
while administrative bodies may in acting 
fairly and objectively follow the princi- 
ples of natural justice and did not make 
them tribunals and did not ■ impose on 
them an obligation to follow the princi- 
ples of natural justice. "On the other 
hand’’, it continued, "authorities or bodies 
which are given jurisdiction by statutory 
provisions to deal with rights of citizens, 
may be required by the relevant statute 
to act judicially in dealing with matters 
entrusted to them”. It adverted to its 
decision in AIR 1966 SC 1595 and to the 
decision of the House of Lords in Ridge 
V. Baldwin, 1964 AC 40 and observed 
that the test prescribed by Lord Reid in 
his speech in Ridge, 1964 AC 40 (supra) 
afforded valuable assistance in dealing 
v/ith the vexed question before the' 
Supreme Court. The Court posed the 
following question: . 

“■What is the nature of the proceedings, 
taken before the State Government xmder 
Section 7-F and 'what is the character of 
the jurisdiction and power conferred on 
the State Government by it; are the pro- 
ceedings purely administrative and can 
the State Government decide the' question 
and exercise its jurisdiction rvithout coin- 
plyirig with the . prmciples of natural 
justice.” ' . . , 

The Supreme Court examined the provi- 
sions of. the Act bearing on the grant .of 
permission to sue for ejectment. It con- 
sidered .the different sub-section of Sec- 
tion 3 and also Section 7-F. It held that; 

"the iuri-sdiction conferred on the Dis- 
trict Magistrate (under Section 3(1)) to 
deal with the rights of the parties is of 
such a character that princinles of natu- 
ral justice cannot be excluded from the 
proceedings before him,” and 
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' the proceedings - before ■ the V.‘ 

Commissioner (under sub-sections (2) arid ' 
(3) of Section -3) are . quasi-judicial,” 
arid later reiterated: • . 

"We are satisfied that when the Dis- 
trict Magistrate, . exercises his authority 
under Section 3(2) and the Commissioner j 
exercises his revisional powers . under 
Section 3(3) they must act according to 
the prmciples of natural justice. They 
are dealing with the question of the rights ' 
of the landlord and .the tenant and .they 
are required ^ to adopt ■ 'a judicial ap- ' 
proach’.” (Emphasis (here into ' " ’) mink). 
And, immediately following this, the 
Supreme Court . concluded: 

"If that be the true position in regard 
to the proceedings contemplated by sub- 
section (2) of Section 3 and sub-sec- • 
tion (3) of Section 3 it is not difficult to 
hold that the revision proceedings which 
go before the State Government imder 
Section 7-F 'must partake of the same . 
character’,” (Emphasis (here into,'. ’) ^ 
mine), . 

57. Thus, holding that the District 
Magistrate imder Section 3(1), the Com- 
missioner Under Section 3(3) and tte 
State Government under Section 7-F 
exercise jurisdiction^ of the same charac- 
ter, namely a quasi-judidal jurisdiction, 
the Supreme Court went on to hold that; 

"The State Government cannot .but 
apply principles of natural justice and 
offer a reasonable opportunity to both 
the parties while it exercises its jurisdic- 
tion under Section 7-F”, 

58. From the question, which the 
Supreme Court posed for decision, its ob- 
servations flovnng from the analysis of 
the statutory provisions relating to that 
question, and the reasoning upon v/hich 
it reached its ultimate conclusion it seems 
inescapable that in the opinion of the 
Supreme Court the State Government 
acts quasirjudicially when exercising the 
jurisdiction conferred by Section 7-F. If . 
any doubt remains it is dispelled by the 
express inability of , the Supreme Court 
to agree with the decision of this Court 
in Murlidhar v. State of U.P., AIR 1964 ‘ 
All 148 where it was held that "the func- 
tion of the State Government when acting 

■' tinder Section 7-F is administrative and • 
not quasi-judicial”. After the decision 
of the Stipreme' Court in Lain Shri Bhag- • 
wan, 1965 AR LJ 353= , (AIR 1965 SC 
1767) (supra) I am bound to hold that j 
the jurisdiction of the State Government ' 
under Section 7-F is quasi-judicial in 
character. 

59. On the footing that the State Gov- 
ernment acts quasi-judicially under Sec- . 
tibh 7-F the next question is whether It 
is bo.und to state, its reasons for the order 

.made by it. , - 

60., Now, there are four petitions be- 
fore us. They fall into tv/o clas.sos. While 
in one class the State' Government has 
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reversed or varied the order of the . Com- 
missioner, in the other it has refused to 
interfere with the Commissioner’s order. 
In none of the cases has the. State Gov- 
ernment stated its reasons for the~ order. 
If the State Government is bdxmd to 
state its reasons, then the further ques- 
tion before us is whether the State Gov- 
ernment is bound to state its reasons in 
all cases or only, where it reverses or 
modifies the order of the Commissioner. 
Now, quite recently, the question has 
engaged the attention of the Supreme 
Court in a number of cases. 

, 61. In AIR 1961 SC .1669, 1678 per 

Shah, J., the Supreme Court held that 
the nature ’of the appellate proceedings 
before the Central Government under 
Section 111 of the Companies Act, 1956 
was judicial in character, and quashed 
the orders passed by the Central Govern- 
ment on the view that '^'there has been 
no proper trial of the appeals, no reasons 
having been given in support of the 
orders by the Deputy Secretary, who 
heard the appeals.” Some pertinent ob- 
servations were also made -by the 
-Supreme Court in AIR 1965 SC 1222. 
The Court said; 

"The next question is whether Gov- 
ernment was justified in making the 
order of April 26, 1955? That order 

gives no reasons at all. The Act lays 
upon tile Government a duty which ob- 
viously must, be performed in a judidal 

manner The appellants were also 

entitled to know the reason why their 
claim for the grant of money or a pen- 
sion was rejected by Government and 
how they were considered as not falling 
within the class of persons who it was 
clearly intended by the Act to be com- 
pensated in this manner. Even in those 
cases where the order of the Government 
is based upon' confidential material this 
Court has insisted that reason shoifid 
appear when Government performs curial 
or quasi-^judicial functions (See (1962) 2 
SCR 339 = (AIR 1961 SC 1669).”) 

62. At this stage, I may refer to the 
decisions of the Supreme Court in Nand- 
ram Hunatram, Calcutta v. Union of 
India, AIR 1966 SC 1922 where the argu- 
ment was rejected that the impugned 
order was bad because no reasons were 
stated. That decision was, explained 
later by the Supreme Court in AIR 1967 
SC 1606 in the following terms; 

.it was plain as a pike-staS 

that the State Government had no alter- 
native but to cancel’ the lease; the ab- 
sence of any reasons in the order on re- 
view could not possibly leave anybody 
in doubt as to whether (what the?) rea- 
sons were. As % matter of fact in the 
setting of facts, the reasons were so ob- 
vious' that it was not necessary to set 
them out There is nothing in tMs deci- 


sion which is. contrary to 1966-1 SCR 
466= (AIR 1966 SC 67i) (supra). What 
the decision says is that the reasons for 
the action of the State were so obvious 
that it was not necessary,, on the facts of 
the case, to repeat them in the order of 
the Central Government.” 

The question converged, to a sharp focus 
before the Supreme Court in AIR 1966 
SC 671 Subba- Rao, J. explained the 
necessity for disclosing reasons in a quasi- 
judicial order. In the case before it the 
Central Government had rejected a revi- 
sion application imder Rule 55 of the 
Mineral Concession Rules 1955, He ob- 
served; 

" Our Constitution posits a wel- 
fare State In 

the context of a welfare State, in admin- 
istrative tribunals have come to stay. 
Indeed, they are the necessary concomit- 
ants ot a welfare State. But arbitrari- 
ness in their functioning destroys the con- 
cept of a welfare State itself. Self-dis- 
cipline and supervision exclude or at any 
rate minimize arbitrariness. The least 
a tribunal can do is to disclose its mind. 
The compulsion of disclosure guarantees 
consideration. The condition to give 
reasons introduces clarity and exdudes or 
at any rate minimizes arbitrariness; it 
gives satisfaction to the party against 
whom the order is made; and it also en- 
ables an appellate or supervisory Court to 
keep the tribunals within bounds. A 
reasoned order is a desirable condition of 
judicial disposal. 

The conception of exercise of revisional 
jurisdiction and the manner of disposal 
provided in R. 55 of the Rules, are indi- 
cative of the scope and nature of the 
Government’s jurisdiction.- If Tribunals 
can make orders without giving reasons, 
the said power m the hands of unscru- 
pulous or dishonest officers may turn out 
to be a potent weapon for abuse of power. 
But, if reasons for an order are to be 
given, it wfil be an effective restraint on 
such abuse, as the order, if it disdoses 
extraneous or irrelevant considerations, 
will be subject to judidal scrutiny and 
correction. A speaking order will at its 
best be a reasonable and its worst be at 
least a plausible one. The public should 
not be deprived of this only safeguard.” 
Dealing with the point that the principle 
was not uniforinly followed by the 
courts, where appeals and revisions were 
often dismissed in Hmine without giving 
any reasons, he said; 

"There is an essential distinctiori be- 
tween a Court and an administrative tri- 
bunal. A judge is trained to look at 
•Ofings objectively, .uninfluenced by consi- 
deration of policy or expediency: but, an 
executive officer generally looks at things 
from the stand-point of policy and ex- 
pediency. The habit of mind of an exe- 
cutive officer so formed cannot be expect- 
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ed to change from function, to function 
• or from act to act. So it is essential that 
some restrictions shall be imposed on tri- 
brmals in the matter of passing orders 
afiecting the - rights of parties; and the 
least • they diould do , is to give reasons 
for their orders. Even in the • case of 
appellate Courts invariably reasons are 
given, except when they dismiss .'an 
appeal or revision in limine and that is 
because the appellate or revisional Court 
agrees with the reasoned judgment of the 
subordinate Court or there are no legally, 
permissible groimds to interfere with it. 
But the same reasoning cannot apply to 
an appellate tribunal for as often, as not 
the order of the first tribunal is laconic 
and does not give any reasons. That 
apart, when we insist upon reasons, we- do 
not prescribe any particular fomi or 
scale of the reasons. The extent and the 
nature of the reasons depend upon each 
case. Ordinarily, the appellate or .revi- 
sional tribimal shall give its own reasons 
succinctly; but in a case of afSrmance 
where the original tribunal gives ade- 
quate reasons, the appellate tribunal may 
dismiss the appeal or the revision, as the 
case may be, agreeing with those reasons. 
What is essential is that reasons shall be 
given by an appellate or revisional tribu- 
nal expressly or by reference to those 
given by the original tribunal. The' na- 
ture and the elaboration of the reasons 
necessarily depend upon the facts of each, 
case. In the present case, neither the 
State Government’s nor the Central Gov- 
ernment’s order discloses the reasons for 
rejecting the application of the appellant. 
In the circumstances the Central Govern- 
ment’s otdei; is vitiated, as it does not 
disclose any reasons for rejecting the 
revision application of the appellaht.” 

It appears that Subba Rao, J. held (aj 
that a quasi-judicial order made by a' 
tribunal must state the reasons for the 
order and (b) that the reasons must be 
stated even where it merely , affirmed . the 
order of the inferior authority. As , to 
the latter, it seems he intended to con- 
fine the rule to those cases where the 
order of the inferior . authority did not 
itself disclose any reasons. Mudholkar, 
J. arid Bachawat, J.-, 'the. other two learn- 
ed Judges constituting the Bench im- 
pliedly agreed tliat a quasi-judicial -order 
should' disclose the -reasons but held that 
no such disclosure was necessary -where 
it. merely affirmed the order of the infe- 
rior tribunal. , They observed: 

"The reason for rejecting the -revision 
application appears, on the face of the 
impugned order. The revision applica- ' 
,tion was rejected, because the Central 
Government agreed with the reasons 
given by the State Government - in its 
order, dated December 19, 1961, and the 
application did not disclose , any valid 
ground for interference with the order of 


the: State Government. 3m ..our dpinioi^' 

. the Central . Government, -. acting ;und»'. 
R. 55, was. not botmd to give in its order, 
fuller reasons for rejecting . the applica- 
tion;”^ ■: • 

and further. . . ' . ' ' ■ . ' 

."For the .purposes of an appeal trader . 
A^rt. ’lSe, orders of Courts and tribunals : 
stand on the same footing. An order of 
Court dismissing . a revision application 
often gives no reasons, but tlTis is not, a 
sufficient ground. for quashing it. . Like-' 
wise, an order or an administrative' .tri- ' 
bunhl rejecting a revision application can- 
not be pronounced to be invalid on .the 
sole ground that it . does not give reasons 
for the rejection,” . ' . 

When reliance was placed by learned 
counsel upon the observations of Shah J. 
in Harinagar Sugar ' klills Ltd., -1962-2 
SCR 339 == (AIR 1961 SC 1669) (supra) 
(which I have extracted .above)i .ttey- 
said: 

the Central Government re- 
versed the decisio'n appealed from -with- 
out giving any reasons; nor did the re- 
cord disclose any apparent ground for, 
reversal. In this context, Shah J. made 
the observation quoted above, and held 
that there was no proper trial of .the ap- 
peals and the appellate order should ..be 
quashed. HidayatuUah, J. at p. 370 of . 
the Report (SCR),= (at p. 1684 of AIR), 
pointed out that there was no reason, for, 
the reversal and the omission to give rea- 
sons led to the only inference that there 
was none to give. There is a vital diffe- . 
rence between the order of reversal by , 
■the appellate authority in that case for 
no reason whatsoever and the order of 
affirmance by the revising authority in 
the present . case, . Ha-ving stated . tliat 
there was no valid ground ' for interfere 
ence, the re'vdsing authority was not 
bound to, give fuller reasons. It is :im- 
possible. to say that the impugned order 
was arbitrary, or that there , was no pro- 
per trial of the rewsibn application.” 

To tlie same effect are the observations 

- of Gajendragadkar, C. J. in AIR ' 1966 SC 
0.827. Now, it wiU be apparent from the 
ratio in M.P. Industries Ltd., AIR 1966 
SC. 6.71 (supra) that the necessity for dis- . 
closing the reasons for a- quasi- judicial 
order has been made to rest on broadly 
.two groimds. One is. the need to guard 
against arbitrariness on the part of the 
authority making the order. The other 
!s the need to ensure an effective judicial . 
scrutiny of the order. The latter ground 

- vrns ■ considered in greater depth by tbe - 
Supreme Court in the -next case, ' AIR ‘ 
1967 SC 1606. • In Bhagat Raja, AIR 1967 . 
SC 1606 (supra) the appellant cliallenged 
an order of the Union (of India under 
Section 30 of . the . Mines and Minerals 
(Regulation and Development) Act, .'1957, 
refusing to interfere with an order of the 
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Government of Andhra Pradesh-- imder. 
Section 10(2) of that Act. Examining the 
contention that it was incumbent on the 
Central Government to give reasons . for 
its , order, IVEitter, J., who delivered the 
judgment of the court, said: ,., 

"The decisions of tribunals in India are 
subject to the supervisory powers of the 
High Courts under Article 227 of the Con- 
stitution and of appellate powers of this. 
Court under Article 136. It goes -without 
saying that both the High Court aiid this 
Court are placed under a great disad- 
vantage if no reasons are given and the 
re-vision is dismissed -curtly by the use 
of the .single word "rejedted”, or "dis- 
missed”. In such case, this court can 
probably only exercise- its appellate juris- 
diction satisfactorily by examining the 
entire records of the case and after giwng 
a hearing come to its conclusion on -the 
merits of the appeal. This vhll certainly 
be a very xmsatisfactory method of deal- 
ing -with the appeal. Ordinarily, in a 
case like this, if the State Government 
gives sufficient reasons for accepting the 
application of one party and rejecting 
that of the other as it must, and the 
Central Government adopts the reasoning 
of the State Government, this court may 
proceed to examine whether the reasons 
given are sufficient for the purpose of up- 
holding the decision. But, when the rea- 
sons given in the order of the State. Gov- 
ernment are scrappy or nebulous and the 
Central Government makes no attempt to 
clarify the , same, this court in appeal 
may have to examine the case de novo 
■without anybody being the -wiser for the 
re-view by the Central Government. If 
the State Government gives a number of 
reasons some of which are good and some 
are not, and the Central Government 
merely endorses the order of the State 
Government -without specifying -those rea- 
sons which according to it are sufficient 
to uphold the order of the State Govern- 
ment, tMs Court, in appeal, may find it 
difficult to ascertain which are the 
grounds which weighed -with the Central 
Government. In such mcumstances, 
what is loiown as a 'speaking ordeh is 
Ceiled for.” ^ 

On the question whether an order of the 
superior authority merely affirming the 
order of the inferior authority must state 
its reasons he explained: 

"As has already been said, when the 
author!-^ whose decision is to be re-view- 
ed gives reasons for its conclusion and 
the re-vie-wing authority affirms the deci- 
sion for the reasons ffiven by the lower 
authority, one can assume that the re- 
■viewing authority found the reasons ffiven 
by the lower authority as acceptable to 
it, but, where the lower authority itself 
.fails to give any reason other than that 
the successful applicant -was an old lessee 
and -the re-viewing authority does not even 


refer -to that ground, this court has to 
grope in the dark for 'finding into reasons 
for upholding or rejecting the decision of 
the re-vie-wing authority. After all a tri- 
bunal which exercises judicial or quasi- 
judicial powers can certainly indicate its 
mind as to why it acts in a particular 
way and when important rights of parties 
of 'far-reaching consequence to them are 
adjudicated upon in a summary fashion, 
■without gi-ving a personal hearing where 
proposals and counter-proposals are made 
and examined, the least -that can be ex- 
pected is that the tribimal should tell the 
party why the decision is going against 
him in all cases, -Where the law gives a 
further right of appeal,” 

Now, here therefore it was clearly laid 
do-wn that no reasons need be specifically 
given if the order of the re-vising autho- 
rity merely affirms the order imder re- 
• -view. But that is subject to a pro-viso, 
and that is that the order imder re-view 
sets out the reasons and -the re-vie-wing 
authority mentions that it is for those 
reasons that it affirms the order. If the 
order under re-view does not give any 
reasons, or if it does and that is not refer- 
red to by the re-viewing authority, then 
the re-vie-wing authority is boimd to dis- 
close its o-wn reasons. That in my opin- 
ion, is what the Supreme Court held, for 
as it later observed in the same judg- 
ment: 

"Take the case where the Central Gov- 
ernment sets aside the order of the State 
Government -without gi-ving any reasons 
as in 'Harinagar Sugar Mills’ case, AIR 
1961 SC 1669. The party who loses be- 
fore the Central Government cannot 
know why he had lost it and would be 
in great difficulty in pressing his appeal 
to the Supreme Court and this court 
would have to do the best it could in 
circmnstances which are not conducive to 
■the proper disposal of the appeal. Equally, 
in a case where the Central Government 
merely affirms tire order of the State 
Government. 'It should make it clear in 
the order itself as to why it is affirming 
the same’. It is not suggested that the 
Central Government should -write out a 
judgihent as Courts of law are wont to 
do. But we find no merit in the conten- 
tion that an authority which is called 
upon to determine and adjudicate upon 
■the rights of parties subject only to a 
right of appeal to this court should not be 
expected 'to give an outline of the process 
or reasoning by which they find them- 
selves in agreement -with' the decision of 
the State Government.” (Emphasis 
(here in ' ’) mine). 

63. In the next case. Civil Appeal No. 
657 of 1967, - D/- 17-8-1967 (SC). the 

Supreme .Court pronoimced on another 
aspect of the same problem. It held that 
it was not open to the High Court under 
Article 226 of the Constitution to look 
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Into the records of the .Government and 
from the "noting” contained in it to spell 
out the reasons for the order of the Gov- 
ernment which itseK did not state the 
reasons. It said: 

, "In our view the procedure followed 
by the High Court was irregular. It is 
not for the High Court to give reasons 
whidi the Government might have, bpt 
has not chosen to give, in support of its 
conclusion. Since no reasons were given 
in support of the order . passed by the ' 
Central Government, the order was ex 
facie defective, and the defect could not 
be remedied by looking into the file 
maintained by the. Government and con- 
structing the reasons in support of that 
order. The reasons in support of the 
order had to be recorded and disclosed to 
the parties concerned by the Central Gov- 
ernment, the reasons could not be gather- 
ed from the "notings” made in files of • 
the Central Government. Eecording of 
reasons and disclosure thereof is not a 
mere formality. The party affected by 
the order has a right to approach this 
Court in appeal, and an effective chal- 
lenge against the order may be raised 
only if the party aggrieved is apprised of 
the reasons in support of the order.” 

64. Having regard to what the Supreme 
Court has laid down in the aforesaid 
cases I am constrained to hold that the 
view expressed by this court in Vinod 
Chandra Maheshwari v. State of Uttar 
Pradesh, 1965 All LJ 740 and Bhagwati 
Prasad v. State- of Uttar Pradesh, 1965 
All LJ 961 does not reflect the true posi-, 
tion in law. In the former case it ^vas 
held that although the State Government 
is to act quasi-iudicially under Sec. 7-F. 
it was not required to give any specific 
findings. Support for the conclusion was 
taken from the example of criminal revi- 
sions and criminal appeals heard by the 
High Courts and liable to summary dis- 
missal vuthout giving reasons. , As point- 
ed out by the Supreme Court in M. P. 
Industries Ltd., (AIR 1966 SC 671) a Tri- 
bunal exercising quasi-ludicial jurisdiction 
cannot be placed on the same footing' as 
Courts exercising purely judicial powers. 
In Bhagwati Prasad, 1965 All LJ 961 
(supra) the Court adopted the same rea- 
soning as in Vinod Chandra Maheshwari, 
1965 All LJ 740 (supra). 

65. Before closing this part of the 
judgment, T may refer to what was smd , 
by Denning, L.J. in 1957-1' All ER 796, 
An order, of the Medical Appellate Tribu- 
nal was brought ' before the , ComT of 
Appeal for quashing by certiorari. The 
■error of the tribunal did not appear on 
the face of the order. The Court of Ap- 
peal was compelled to refer to a docu- 
ment which formed part of the record 

. but was merely mentioned in the order. 
It was compelled to do so in order to 
gather Uie findings of facts and the rea- 
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sons for the , order of the Tribunal. ,.Dra- 
ning, L.J. observed that .even if.it hM 
..not been open to the Court to have re- 
course to that docximent, the tribunal 
could not, by failing to find th'e material 
facts, be permitted to defeat an applica- 
tion for, certiorari; He referred to the 
power of :the ' Court to order an inferior 
tribimal to complete the record and" cited 
the observations, of Abbott C.J. in 'Willi- 
ams V. Lord Bagot, (1824) 4 Dow & Ey 
KB 315; , ... ■ . 

"If an inferior court send up an 

incomplete record, we may order them 

to complete it — If we do not order 

or allow the officers of the court 'below 
to make a perfect record, which 'tinques-^ 
tionably they are at liberty to do, it will 
be in their power, by making an imperr 
feet record, to defeat a writ of .error 
whenever it shall be brought. The power 
,of doing that lies in their hands, . unless 
we prevent it,” , 

66. He also referred to R. v, Warn- 

ford, (1825) 5 Dow' & Ry KB 489. .The 
courts in England appear- to have talmn 
the course that where the inferior court 
or tribimal does not disclose the findings 
and reasons for -(he order made by it, the 
Superior court exercising certiorari juris- 
diction, can compel it to complete the 
record by stating the findings ^and the 

reasons. - . 

67. The respondents say that the 

aforesaid pronouncements of the Supreme 
Court must be confined to authorities 

which are tribunals within the meaning, 
of Article 136 of the Constitution, inas- 
much as the requirement that the reasons 
should be stated • proceeds upon the 
consideration that the impugned order is 
open to appeal to the Supreme Court and 
that the omission to state the reasons pre-, 
eludes the Supreme ; Court from effec- 
tively exercising - its jurisdiction. The 
contention, in' my opinion, is not well 
founded. From M. P. Industries Ltd;, 
AIR 1966 SC 671 (supra) onward, the 
Supreme Court, it seems to me, placed 
the necessity for giving reasons on two 
broad grounds. The first arose out of the 
need to exclude or minimize arbitrariness 
on the part of the authority malting the 

■ order, and the second arose upon the need 
to make the order amenable to effective 
judicial scrutiny- by the Supreme Court. 
It does appear that in some of its ' deci- 
sions, especially Bhagat'Raja, AIR 1967 
SC 1606 (supra), the Supreme Court laid 
emphasis almost entirely on -the second 
of the" two grounds. The two grounds 
may also be said to be inter-related, in 
the sense that the second is intended to 
achieve the .object underlying the first. 
But I am inclined to the view that even 
if the order is not open to appeal to the 
Supreme Court it is necessary that it 
should state its reasons. 
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It may be that the authority is not a 
tribunal within the meaning of Art. 136(1) 
of the Constitution. That I believe, 
makes little diSerence., What is relevant, 
I think, -is that the order is made in the 
exercise of a quasi-judicial jurisdiction. 
As regards such an order, the party 
again^ whom it is made is entitled , to 
know the reasons upon which it has been 
made. And that is apart from the consi- 
deration that it- enables him to challenge 
the order in appeal before the Supreme 
Court. The need for disclosing reasons 
in quasi-judicial orders arises from the 
ancient maxim integrated into our judi- 
cial system, that justice must not only be 
done but must also appear to be done. 
It is a principle arising out of the recog- 
nition that judicial tribunals must inspire 
public confidence and safeguard against 
the suspicion of arbitrariness and partia- 
lity. That is an objective which, speak- 
ing for myself, I consider to be an essen- 
tial condition to the functioning of all 
courts and tribunals, judicial or quasi- 
,/udicial. It is the glory of the rule of 
law that it is founded upon reasons. And 
reasons as opposed to arbitrary whim 
distinguishes the rxile of law from the 
rule of men. 

68. But even £f, as the respondents 
contend, the pronouncements of the 
Supreme- Court mentioned above must be 
confined to tribunals within the meaning 
of Article 136(1) of the Constitution I 
have no hesitation in holding that the 
State Government exercising jurisdiction 
under Section 7-F of the Act is such a 
tribunal. 

69. It was at one time recognised as 
settled law that, a tribimal falls within 
the ambit of .Article 136(1) if it derives 
authority from the sovereign power of 
the State and if it is invested with any 
nart of the judicial functions of the State 
as distinct from purely administrative or 
executive functions if it further enjoys 
the ' "trappings of a Court.” That was 
the view expressed in Bharat Bank Ltd. 
V; Employees of Bharat Bank Ltd., AIR 
1950 SC 188 and later in Durga Shankar 
Mehta v. Raghuraj Singh. AIR 1954 SC 
520. -It was reiterated in AIR 1963 SC 
677. 

70. In Jaswant Sugar Mills. AIR 1963 
SC 677 (supra) the Supreme' Court exa- 
mined the question whether a Concilia- 
tion Officer, who was empowered rmder 
clause 29 of a Government Order imder 
the U.P. Industrial Disputes Act to grant 
permission to an employer to alter the 
conditions of service to the prejudice of 
the workmen during a pending dispute 
or to discharge or punish them during 
such dispute, was a tribunal for the pur- 
poses of Article 136(1). The Supreme 
Court referred to the_ absence qf_ "the 
trappings of a court” in the Conciliation 


Officer. It pointed out that he' was not 
required to sit in public, no formal plead- 
ings were contemplated before him, and 
he was not empowered to compel the at- 
tendance of witnesses nor restricted in 
making an enauiry to evidence which 
the parties brought before him. He was 
not capable of delivering an effective 
judgment or an award affecting the rights 
of . the parties. He' was not invested with 
powers similar to those of the civil courts 
under the Code of .Civil Procedure for 
enforcing the attendance of any person 
and examining him on oath, compelling 
production of documents, issuing commis- 
sions for the examination of the witnesses 
and other matters. These considerations 
prevailed with the Supreme Court in 
holding that the Conciliation Officer was 
not a tribunal. But since then the law 
declared by the Supreme Court has taken 
a wider sweep. In Associated Cement 
Companies Ltd., AIR 1965 SC 1595 (supra) 
-the Supreme Court explained that the 
presence of all or some of the trappings 
of a court is really not a decisive consi- 
deration, that the main and the basic test 
was 

"whether the adjudicating power, which 
a particular authority is empowered 
to exercise, has been conferred upon 
it by a, statute and can be described as a 
part of the State’s inherent power exer- 
cised in discharging its judicial function.” 
It held that the applying this test, the 
State Government, deciding an appeal 
under sub-rules (5) and (6) of R. 6 of the 
Punjab Welfare Officers Recruitment and 
Conditions of Service Rules (1952) was a 
tribunal. It pointed out that the judicial 
power of the State 

" has been conferred on the 

State Government by a statutory Rule 
and it can be exercised in respect of dis- 
putes between the managemeut and its 
Welfare Officers. There is, in that sense, 
a lis; there is affirmation by one party and 
denial by another, and the dispute neces- 
sarily involves the rights and obligations 
of the parties to it. The order which 
the State Government' ultimately passes is 
described as its decision and it is made 
final and binding. Besides, it is an order 
passed bn appeal.” 

71. Now, an order made by the State 
_ Government under Section 7-F of the Act 
has been held by the Supreme Court in 
Lala Shri Bhagwan, 1965 All LJ 353 = 
(AIR 1965 SC 1767) (supra), to affect the 
rights of the landlord and the tenant. 
Section 3(1) confers upon the tenant _ a 
statutory immunity against eviction in 
the absence of the grounds specified in 
the sub-section and of permission froru 
the District Magistrate to sue for eject- 
ment. • The right of the tenant to that 
statutory immunityis the subject'of pro- 
ceedings before the District Magistrate 
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the Cominissioner under Section' 3 of 
the Act -and before the. State- Govemmmt 
Under Section 7-F of the Act. The juris- ' 
diction exercised by, each of these autho- 
rities partakes ■ of the same . nature. .. It 
was pointed out in Lala Shri Bhagwan, 
1965 AU LJ 353 = (AIR 1965 SC ,1767) 
(supra) that there was a lis between the 
landlord and the tenant. in those proceed- 
ings, and there can be little doubt that 
the order of the State Government under 
Section 7-F is bindin^between the parties 
and finally adjudicates upon the right of 
the tenant to statutory immunity against 
eviction. Moreover, the jurisdiction of 
the State Government is of a xevisional 
character. It may be mentioned that 
when considering the relevant provisions 
of Section 3 and Section 7-F of the Act 
in Lala Shri Bhagwan, 1965 All LJ 353=^ 
(AIR 1965 SC 1767) (supra) the Supreme 
Court expressly referred to its decision 
in the Associated Cement Companies, 
,AIR 1965 SC 1595 (supra). I am of 
opinion that the test laid down in the 
latter case for determining whether a 
body is a tribimal within the meaning of 
Article 136(1) of the Constitution is fully 
satisfied by the State Government acting 
imder Sect’on 7-F of the Act 
72. In my judgment, from the pro- 
nouncements of the Supreme Court, the 
following rules emerge: 


• 74. BY' THE COURT: In the, opinion '■ 
of . the majority, where an order of an in-, 
ferior authority is carried in appeal . or 
.. revision before a superior author!^, and 
the superior authority, in-, disposing of tiie'- 
appeal or revision makes an- order.. in the 
exercise of quasi-judicial jurisdiction: . 

(1) In. aU cases where -the superior.' 
authority interferes with the order of the 
inferior authority, the order of the siipe-' 
rior authority must set out its feasons. - 

(2) In cases where the superior . autho-, . 
lity merely affirms the order of the infe- 
rior authority, md 

(a) where the . order of the inferior 

authority .does not. set out' its reasons, the 
superior authority . must . disclose its f ea- . 
sons in its order; : ; . 

(b) where.the . order of the- inferior 
authority sets out: the reasons, md 

,(i) where the superior authority finds 
the reasons of the inferior ; authority ac- 
ceptable to it, it need not specify the rea-" 
sons in its order but may merely refer 
to the reasons given by the- inferior 
authority or give an outline of the pro- 
cess of reasoning by which it finds itself 
in agreement with the inferior authority;' . 

(ii) where the superior authori-ty , .does 
not find the reasons of the inferior autho- 
rity acceptable- to it the superior autho- 
rity mus-t set out its : own reasons in its . 
order. 


_ "Where an order of an inferior autho- 
rity is carried in -appeal or revision be- 
fore a superior authority, and in dispos- 
ing of the appeal or revision -the superior 
authority makes an order in the exercise 
of quasi-judicial jurisdiction: 

(1) In all cases where the superior 
authority interferes -with the order of the 
inferior authority, the order of the supe- 
rior authority must set out its reasons. 

_ (2) In cases where the superior autho- 
rity merely affirms the order of the in- 
ferior authority and, 

(a) where the order of the inferior 

authority does not set out its reasons, the 
superior authority must disclose its . rea- 
sons in its order; • 

(b) Where the order of the inferior 
authority sets out the reasons; 

, (i)' Where the superior authority, finds 
the reasons of the inferior authority, ac-. 
ceptable to it it need not specify the rea- 
sons in, its order but may merely refer to 
the reasons given by the inferior . autho- 
rity or give an outline of the process of 
reasoning by which it finds itself in 
agreement with the inferior authoritjh 

(ii) Where the superior authority does - 
not find the reasons of the inferior autho- 
rity acceptable to it the superior autho- 
rity must set out its own reasons in its 
order. 

73. I would answer the- question re- 
ferred fo the Full Bench in the difierent 
cases accordingly. ' • 


75. The questiohs referred to the Full 
Bench in these cases are answered ac- 
cordingly. ■ , 

76. The cases wiU .now be ' listed be- 
fore a learned Single Judge for decision. 

Answered accordi^ly. 

Ant 1970 ALLAHABAD 488 (V 57 C 74) 
FULL BENCH ; 

S. 'N. DWrVEDI, S. D. KHARE, G. C.. - 
MATHUR., S. N. SINGH, J. S, 

. TRIVEDI, H. N.'-SETH AND 

. ; -HAMID HUSSAIN. ;JJ. . 

Chief Inspector of Stamps, U. P. Allaha- 
bad, Applicant v. Mahanth Laxlhi Narain 
and others. Opposite Parties. , , 

Civil Revn. No. 526 of 1963, connected 
with Spl. Appeals Nos. 27, 33. and 34 of 
1961, D/-. 29-10-1969 from judgment and 
decree passed by Dist. J., BaUia, in Civil 
Appeal No. 8 of 1961. . 

- (A) Court-fees and Suits Valuations — 

Court-fees Act (1870), Section 7(iv) (a) 
(as amended in U. P.) ■ — Real nature of 
relief can be gathered by looking to tlie 
substance of the plaint Court cannot 
add any relief. , 

For purposes of court-fee, the Court 
must look at the reliefs as prayed for in 
the plaint. In order to ascertain the real 
nature of the reliefs claimed, the substance 
of the plaint has to b e considered. ' If a 

LM^N/F95i/69ZGGM/M ... 
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dedaratbry relief alone has been prayed 
for the Court caiinbt superadd consequen- 
tial relief which it thinks' the plaintiff 
ought to have prayed for: and treat it as 
a. consequential relief. Likewise, if only 
a substantive relief is prayed for, it is not 
open to a Court to add or read a declara- 
tory relief also into, it and treat it as a 
declaratory relief with a consequential 
relief. The question of the applicability 
of Section 7(iv) (c) of the original Act or 
of Section 7(iv) (a) of the amended Act 
arises, only when a dedaratory relief and 
anotlier relief have been asked for either 
as one composite relief or as two distinct 
reUefs. AIR 1935 All 817 (FB) and AIR 
1968 SC 102, Rel. on. (Para 8) 

(B) Court-fees and Suits Valuations — 
Court-fees Act (1870), Section' 7(iv) (a) 
(as amended in TJ. P.) — Words "Con- 
sequential Relief” — Meaning — Valua- 
tion of reliefs — ^Mode of. AIR 1932 All 485 
(FB), Overruled — (Per Mathur, Singh, 
Trivedi, Seth and Hamid Hussain JJ.; 
Dwivedi & IQiare, JJ. Contra). 

The words 'consequential relief have 
not been defined in the' Court-fees Act. 
The. meaning, which should be given to a 
word or expression not defined in an en- 
actment, should be its . ordinary dictionai^ 
meaning or a meaning which is necessari- 
ly inferred by the context in which it is 
used or by the object of the provisions or 
by the scheme of • the enactment. The 
ordinary dictionary meaning of the word 
'consequential’ is ’following as a result or 
Inference.’ The tests laid down in AIR 
1932 All 485 (FB) namely that (1) The 
relief flows directly from the declaration 
given. (2) The valuation of the relief is 
not capable of being definitely ascertained, 
(3) The relief is not specifically provided 
for anywhere in the Act, (4) The relief 
is one which cannot be claimed indepen- 
dently of the declaration as a' substantive • 
relief, are difficult to be satisfied in every 
case. There is nothing in the language of 
Section 7 or in the context in which the 
word 'consequential’ has been used to ^ 
support these tests. The objects of the* 
Court-fees Act .are to collect revenue and 
to prevent frivolous suits being filed. 
Neither from these objects nor from the 
scheme of the Act can these three tests 
be necessarily implied. Further the se- 
cond, third, and the fourth tests laid down 
in case are not justified and unnecessarily 
narrow down the. meaning of the ‘words 
'consequential reliel’ Section 7(iv) (a) ap- 
plies to a suit to obtain a declaratory 
decree or order in which a consequential 
relief is prayed. The suit must principal- 
ly be for a declaration and in that suit 
some other relief should also be claimed. 
The two reliefs may be asked for either 
as one composite relief or as two distinct 
reliefs, ffhe words 'consequential relief 
imply that the other relief should be one 
which, flows directly from the declaration 


wHch the plaintiff de&es to be made. 
This means that the plaintiff should be en- 
titled to the other relief only as apeces- 
sary consequence or, result of the grant- 
ing of the declaratory, relief. The other 
relief must be so dependent on. the' dec- 
laratory relief that it cannot be aUowed 
if the principal relief is refused, AIR 
1932 AH 485 (FB), Overruled; AIR 1944 
AH 113; AIR 1949 AH 207; AIR . 1949 AH 
560; AIR 1958 AH 41; AIR 1965 AH 496; 
AIR 1955 AH 177; AIR 1963 AH 86; AIR 
1941 Lah 97 (FB); AIR 1961 Punj 426, Rel 

(Paras 7, 18, 22) 
Fiirther as, regards the mode of valua- 
tion under Section 7(iv) (a) the sub-sec- 
tion (iv)(a) treats a suit for a declaratory 
decree or order, in which a consequential 
reHef is prayed, as one for a single rebel 
It provides that the court-fee payable in 
such suits shaH be according to the amount 
at which the rehef sought is valued in the 
plaint or memorandum of appeal. This 
^ves the plaintiff a right to put any valua- 
tion, which he considers proper, on the 
combined declaratory and consequential 
rehefs. This right of the plaintiff is sub- 
ject to two restrictions imposed by the 
first and the second provisions. Second pro- 
viso makes it incumbent on the plaintiff 
to value the reHef at an amount not less 
than Es. 300/-, It is applicable only to 
suits falling under sub-section (iv) (a) in 
which the, rehef sought is with reference 
to immovable property. It provides for 
the foUowing three things: — 

(i) That the plaintiff shaH value the 
xehef according to the value of the con-;- 
sequential reliel This means that the 
declaratory rehef and the consequential 
rehef have to be treated as one relief and 
the value -of such relief has to be the 
value of the consequential rehef; 

(h) that, if the consequential relief is 
capable of valuation, then the plaintiff 
^all value the relief at an amount ac- 
cording to this valuation; and 

(in) that, if the consequential rehef is 
incapable of valuation, then the plaintiff 
shall value the rehef at an amount w'hich 
is the value of the immovable property 
computed in accordance \vith sub-s. (v), 
(v-A) or (v-B) as the case may be.. If the 
rehef, which is prayed for as a consequen- 
tial rebel is specifically provided for in 
the Act, then it is capable of valuation 
and must be valued according to the pro- 
vision made in respect of it; but, if the 
rehef is one which is not specificaUy pro- 
vided for in the Act, then it is not cap- 
able of valuation under the Act and must 
be valued according to the value of the 
immovable property in respect of which 
it has been prayed. Simply because an 
injunction is sought in conjimction with a 
dedaratory rehef, thereby becoming a 
consequential relief, it does not cease to 
be a relief of injxmction. The value of 
the smt is the value of the consequential 
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relief that is to say the value of the.reHef 
of injunction.. The method, for valuation 
of a relief of injunction is specificaUy pro- 
vided in sub-section (iv-B). Where the 
relief, which is prayed for as a coMequ- 
ential relief, is' the relief of injunction, , it ’ 
is capable of valuation under sub-s. (iv-B) 
and must be valued according to the pro- 
visions of this sub-section. (Para 23). 

(C) Court-fees and Suits Valuations 
Court-fees Act (1870), Preamble — Act 
is fiscal statute and has to ,;be strictly 
construed. AIR 1933 All 488 (FB)/Ref. 

(Para 23) 

Cases Referred: Chronological Paras 

(1968) AIR 1968' SC 102 (V 55) = 

(1967) 3 SCR 920, Vishnu Pratap 
Sugar Works (P.) Ltd v. Chief 
Inspector of Stamps, U. P. 8, 21,' 77 
(1965) AIR 1965 AU 496 (V 52) = 

ILR (1965) 1 All 221, Kanhaiya 
Lai V. Satya Narain 113 

(1965) AIR 1965 Punj 1 (V 52) = 

ILR (1964) 2 Punj 886 (FB), Parbhu 
V. Glrdhari 49 

(1963) AIR 1963 All 86 (V 50) =• 

1961 AU LJ 763, MurU Dhar V. 
Bansidhar 15 

(1961) AIR 1961“ Punj 426 (V 48). 

Tarlok Singh v. Sardarm Daljit 
Kaur 17 

(1958) AIR 1958 AU 41 (V 45), ' 

Vibhuti Narain Singh v. Munici- 
pal Board, Allahabad 12, 21, 70 

(1958) AIR 1958 Andh Pra 106 
(V 45) = 1956 Andh WR 183, 

P. Venkata Lakshmi Narayana v. 
Bairapaneni Venkayya 49 

(1955) AIR 1955 AU 177 (V 42). 

Sri Krishna Chandraji v. Shyam 
Behari Lai 14. 20, 21 

(1955) AIR 1955 Mad 212 (V 42), = 

1954-1 Mad LJ 279, Marimuthu 
Nadar v. Tutikorin Municipality . 48 

(1949) AIR 1949 All 207 (V 36) 

ILR (1949) AU 410,. Sahu Madan. 

Mohan v. Tejram George . Corona- 
tion Hindu School Association' . 10, 21 

(1949) AIR 1949 AU 560. (V 36) .== , ' 

ILR (1949), All 882, Ghief Inspector 
of Stamps U. P. v. Sewa Sunder, 

Lai . . 11, 70 

(1949) AIR 1949 Lab 116 (V 36) =» 

Pak LR (1949) Lah 123 (FB),- ' 

Karam Ilahi v.' Muhammad , 

Bashir ' .51 

(1948) AIR 1948 Oudh 297 (V 35) = 

• 1948 Oudh WN 120, Subedar Singh 
. V. Durga Singh ' . . . .70 

(1946) AIR 1946 Mad -235 (V 33) = • , 

ILR (1946) Mad 885, In re'K. J. 

V. Naidu . 48. 50 

(1944) AIR 1944 All 113 (V 31) = 

ILR (1944) AU 214, Chief Inspec- 
tor of . Stamps v. Kedamath ■ . 
Murai'ka 9, 23, 50 

(1944) AIR 1944 Pat 17 (V .31) = 

ILR 22 Pat 783 (FB). Mt. Rupa 
V. Bhatu Mahton .56 


(1941) AIR 1941 Lah 97 fV- 28) '=. ■/. - 
ILR (1941) Lkh. 451. (FB). Zeb-ul-; ' ; 

. Nisa V. Din Muhammad . /I7. 

(1940) AIR 1940. Oudh .249 ,(V:27j =i . ' 
ILR 15 Luck 415, Mrs, Janet - - 
Anna Banerjee v. United. Provinces 
. of . Agra and . Oudh ; ’ . 23, 64, 70 

(1938) AIR 1938 Oudh 20 (V 25) = 

1937' O.. W. , N. 4149, Gauri , ■ 
Shankar v. Mohan Lai > , . 37 

(1936) AIR 1936 Mad 201 (V 23),= .. . 

. ILR 59 Mad 962, E. R. Gurunatha ' /, 

V. Secy, of State' - 48 

(1935) AIR 1935 AU 817 (V 22) = 

ILR 58 All 146 (FB), Bishari. Sarup , ' 

V. Musa' Mai , 8 

(1935) 1935 All LJ , 1319, Ram . 

Chhabila v. Sat Narain. 2i 

(1933) AIR 1933 AU 488 (V 20) = ' 

ILR 55 AU 791 (FB). ,Sri Krishna 
Chandra V.' Mahabir Prasad .. 23 

(1932) AIR 1932 AU , 485 (V 19) . = 

ILR 54 All 812 (FB). Kalu Ram 
V. Babu Lai - 2, 5, .6, 9, 10, 

12, 15, 17, 18. 19, 21, ■ 

22, 32. 35, 73. 79. 83, 

, 84, 85; 86 

(1928) AIR 1928 Cal 55 (V 15) = 

105 Ind Cas 80, Girish Chandra 
V. Secy, of State 59, 70 

(1927) AIR 1927 Mad 348' (V 14) = • 

52 Mad LJ 121, In re Venkita-, ' 

’ krishna Pattar 48 

(1925) AIR 1925' Pat -392 (V 12)' = 

ILR 4 Pat 336 (FB). Krishna 
Mohan v. Raghtmandan 36, 55 

(1908) ILR 35 Cal 202 ,=? 35 Ind 
App 22 (PC),.Phul Kumari v. ■ 
Ghanshyam Misra 36, 57, 64, 70 

(1878-.80) ILR 2 AU 720 (FB), Ram . , , 
Prasad v. Sukh'^ Dai , 35 

- Gopi Nath, for Applicant: C. B. Misra, 
for Opposite Parties. 

G. C..'MATI-fUR, J. : — The main -ques- 
tion for determination in these cases is 
whether the t\vo suits, but of . which . the 
special appeals and the civil revision arise, 
are covered by sub-section (iv) (a) of Sec- 
■ -tion 7 of the Court-fees Act, as amended 
in U. P. In, both the suits,, reliefs for 
declaration and injunction have , been 
prayed for. The contention of ' the Chief 
Inspector of. Stafnps is that both the suits 
are to obtain declaratory decrees where the 
consequential reUef of injunction has been 
prayed for - and are, therefore, governed 
by sub-section (iv) ..(a) of Section 7 of the 
Act. . According -to him, since the • con- ■ 
sequential relief in both the suits is v/ith 
reference to immovable property, court- 
fee has to be paid on the full value of the 
immovable property. ' The plaintiffs in the. 
two suits.- on the other hand, say that the- 
iniuncti’on prayed for is not a consequen- 
tial relief to the declaratory relief and, the 
suits are nots governed by subrsection (iv) 
(a). According to them they are liable to 
pay a fixed' court-fee under Art 17(iii) of 
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Schedule 11 on the relief of declaration 
and_ a separate court-fee under sub- 
section (iv-B) (b) of the Section 7 on the 
relief of injimction on one-tenth of the 
value of the immovable property in the 
first suit filed in 1953' and on one-fifth of 
the. value of. the immovable property in 
the second suit filed in 1960. 

The plaintiffs have further ' contended 
that, even if the suits are covered by sub- 
section (iv) (a), the feliS of injunction 
should be valued in accordance with the 
provision of sub-section (iv-B) (b) which 
lays down how a relief for injunction has 
to be valued for purposes of payment of 
the court-fee. The question can con- 
veniently be split up into the following 
two questions: — 

T Whether the relief of injunction 
. prayed for in the two suits is a 
, consequential relief- to the relief of 
declaration? and 

2, how is the relief in the two suits to 
be valued if they are governed by, 
sub-section (iv) (a)? 

2. So far as the first question is con- 
cerned, the controversy is as to what is 
the meaning of the expression "conse- 
quential relief" used in sub-s. (iv) (a). 
In Kalu Ram v. Babu Lai, AIR 1932 All 
485 (FB), a Full Bench of five Judges of 
this Court has laid down certain condi- 
tions or tests which should all be satisfied 
before a relief can be called a consequen- 
tial relief. , This decision was ‘ given fii 
respect of Section 7(iv) (c) of the Act 
before its amendment in the XJ. P, Legis- 
lature, The revision and the_ special 
appeals have been referred to this Bench 
to consider whether the conditions and 
tests laid down by the Full Bench for 
determining whether a relief is a conse- 
quential relief or not stiU hold good. 
The questions arise in the circumstances 
set out below: — 

3. Suit Wo. 83 of 1953, out of which 
the special appeals arise, was filed by Sri 
N. A. Guzdar and 16 other Parsis against 
Sri S. T, Shapoorji and 24 other Parsis 
on the allegation that "The_ Barame Ja- 
shane Roze Bahram Mandali” of Allaha- 
bad was a socio-religious association of 
the Parsis, that it had constructed a hall 
known as Bazam Gandhi Hall, that a 
meeting was convened on February 14^ 
1952, for winding up the Mandali and for 
transferring the haU and that the meet- 
ing ■ and the resolutions _ passed thereat 
were illegal and not binding. The relief 
prayed for were : ' 

"1. That it may be declared that the 
entire proceedings of meeting of, 
14-2-1952, including the resolutions 
passed thereat are iUegal, ultra 
wres and null and void as regards 
the Mandali which- is neither bormd 
by them nor can be wound up for ' 
any reasons whatsoever. 


2. That the defendants be restrained 
from interfering ‘with or obstruct- 
■ ing_. in any manner whatsoever the 
plaintiffs in the use and enjoyment 
, of the 'Bazam Gandhi Hall’ pro- 
perty belonging to the Mandali, as 
members thereof.” 

The first relief of declaration was valu- 
ed at Rs. -S.OOO/- and the -fixed court-fee 
of Rs.-' 18/12/- was paid thereon. The re- 
lief of injimction • was valiled at Rs. 200/- 
and a court-fee of Rs. 50/- was paid there- 
on. The defendants raised an objection 
that the suit was one for a declaration 
of this consequential relief of injunc- 
tion and court-fee was payable ad valo- 
rem on the value of the immovable pro- 
per^ under sub-section (iv) (a). The 
Civil Judge held that the suit was for a 
declaration with a consequential relief of 
injunction, that the_ consequential relief 
was in respect of immovable property, 
that the relief was incapable of valuation 
and, therefore, the court-fee was payable 
on the market value of the immovable 
property which . was Rs. 12,000/-. He 
accordingly directed the plaintiffs to make 
good the deficiency which amounted to 
Rs. 986/2/-. Against this order, the plain- 
tiffs filed F.A.F.O. No. 299 of 1959. J. D. 
Sharma, J., who heard the appeal, affirm- 
ed the decision of the Civil Judge that 
the suit was for a declaration with a con- 
sequential relief but he was of the view 
that the relief claimed was not in respect 
of immovable property, and, therefore, 
court-fee was payable on the amount at 
which 'the two reliefs were valued in the 
plaint, i.e., Rs. 5,200/-. Against his judg- 
ment, three special appeals were filed, 
No. 27 of 1961 by the plaintiffs. No. 33 
of 1961 by the defendants and No. 34 of 
1961 by the Chief Inspector of Stamps. 
These appeals came up for hearing before 
a Bench which referred them to a Full 
Bench. 

4. The dvil revision arises out of suit 
No. 12 of 1960 which was filed by Mahant 
Lakshmi Narain and two others for the 
following reliefs: — 

’"I.- That it be dedared that plaintiff 
No. 1 was the Mahant of Math 
Khedra and .Sarbarakar of Shiv Ji 
and of properties of the Math; and 

2, That an injunction be issued res- 
training the defendants from inter- 
fering with the possession of plain- 
tiff No. 1 as the Mahant and Sar- 
barakar over the properties, plots, 
crops and well In suit.” 

The properties In suit were .valued at 
Rs. 7,343/11/- and the plaintiffs paid court- 
fee of Rs. 100/- on the first relief and a 
court-fee of Rs. 237/8/- on the second 
reliet treating the reliefs as tv’-o distinct 
and independent reliefs. The suit v^as 
dismissed by the Civil Judge and an ap- 
peal was filed by the plaintiffs. At 
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that stage, the Inspector of Stamps, re- 
ported that the; court-fee paid by the 
plaintiffs was insufficient as the suit was ■ 
governed by sub-section (iv) ^ . (a) and ' 
court-fee was liable to be p^d oh the 
fidl value of the property and not on 
one-fifth of its value. The District Judge 
rejected the report, holding that the se- 
cond relief was not . a consequential relief 
and the court-fee paid separately on the 
two reliefs was sufficient.. Against his 
order, the . Chief Inspector of Stamps 
filed Ci'^ Revision No. 526 of 1963. A 
learned Single Judge, before whom the 
revision came up for. hearing, referred it 
to a larger Bench. The Diviaou’ Bench, 
before which it then came up, referred it 
to a Full Bench. 


the deciaon . in ' Kalu Ram’s, case,. ADR - 
1932 AU '485 (FB) was given, stood thusi 
"(iv) • — In suits'—,' ^ i 

(a) ...... ...... ...aVf *■“.< , 

' (b) .'..... ...... ...... 

.(c) to obtain a declaratory decree.- or ’. 
order, where consequential relief 

• . is prayed,.. . ' .' ■: 

■fd) to obtain ah injundion , - 

• fe) ...... '....'.i ' .-.ia... ...... .....i WVf... ilTOf ' 

(f) ..V... ...... .. ... 

according to the amount at • which -the 
relief sought is valued .in the plaint or 
memorandutn . of appeal : 

■ -in all ■ such . suits the plaintiff shalE 
state the amount at which he values the 
relief sought.” , - 


5. The special' appeals and the civil arose for, coiisidera- , 

revision came up for hearing before a ' before the FuU Bench was whether 
Full Bench consisting of Jagdish Sahai', the rffiiefs_ fell under Section 7 (iy) (c) and 
S. D. Khare and Gangeshwar Prasad JJ. were to obtain a declaratory decree with' 
The plaintiffs in the two suits relied upon , ^ consequential relief or under Arli- 
Kalu Ram’s case, AIR 1932 AU 485. (FB) cle 17 (in). Schedule II, to obtain a decla- 
and contended that the cases did not ful- ratory^ decree where no ' consequential 
fil the conditions laid down by the Full prayed and, if not, whether imder 

Bench for holding a relief to be a conse- Article 1, . Schedule, I, _as a plaint not 
quential relief and that, therefore, the otherwise provided for in the Court-FeeS, 
suits were not governed by sub-sec- Act_ where the_amount or value of the 
tion (iv) (a). Jagdish Sahai and Gange- subject-matter in dilute can be ascer- 
shwar Prasad JJ. doubted the correctness tained or ' under ^Article 17(iv) of Sche- 
of the decision of the Full Bench and pule II, i.e., a suit not otherwise provided 
suggested that the case be heard by a ifor and where it is , not possible to esti-' 
Full Bench of more than five Judges, “aie money value the subject-mat- • 
Khare' J..did not doubt the correctness of ter in dispute. If was laid down :by the 
the Full Bench decision and decided the ' Full Bench that a relief must satisfy the 
case in accordance with the tests laid following four conditions or tests to malce .. 
down therein. He held that the reliefs It a "consequential relief” within . the 
of injunction claimed in the two suits meaning of .Section 7(iv) (c):— 


did not satisfy the fourth test laid dovm 
bv the Full Bench and, therefore, in nei- 
ther suit was the relief of injunction ^ a 
consequential relief. In accordance ydth 
the view of the majority, the spedar ap- 
peals and the ddl revision . have been 
referred to this Bench for decision. , 


. "I. The relief follows directly .from iHe 
declaration given. x, . ; - 
•2. The valuation .of the relief is ho? 
capable of being definitely ascer- 
tained. ' ■ . 

S. The relief is not d5scificaily provid- 
. ed for, anywhere in the Act. 


G. In Kalu, Ram’s yase, AIR 1932 All .'4'; -The relief Is one which cannot be 
485 (FB) the plaintiffs prayed for, two re- - claimed independently of tlie decla- 

liefs, i.e. ' -ration as a substantive relief.” 


"I. .that a certain.: mortgage deed. may ' 
. be adjudged, void and ineffectual 
against the plaintiffs and it may be 
- cancelled; and 

S', that a compromise and the decrees 
passed on the ba^ thereof may be 
cancelled.” - 

The plaintiffs apparently treated both the 
reliefs as declaratory reliefs Valued them 
at Rs. 5,000/- and Rs. 6,276/3/9 respective- 
ly and- paid a fixed court-fee under -Arti- 
cle 17(iii) of Schedule II of Rs. 10/- on 
each relief. At that time, the relief for 
■cancellation of a deed or decree was not 
spedfically provided for in the Court- 
Fees Act and such a suit was governed 
by the residuary Article, 1 of Schedule I. 
Section 7(iv) (c) of the Act, under which 


lie Full Bench further observed: . 

."If a substantive' relief is claimed 
though clothed in the garb of a de- 
claratory decree with a consequen- 
tial relief, the Court is -entitled to 
see .what is the real nature of the 
relief and if satisfied that it is not 
a mere consequential . relief but , a 
substantive relief, , it can demand 
the proper court-fee bn that ,relief 
irrespective of the arbitrary valua- 
tion put by the plaintiff in , 'the 
plaint on the ostensible ' conse- 
quential relief.” 

The Full Bench uitimately Held that nei- 
ther of the two reliefs fell under Sec- 
tion 7(iv), (c) or under Article 17(iii) of 
Schedule II but they fell under the resi- 
duary Article 1, of Schedule L 
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7. The Court-Fees Act has beep sub- 
stantially amended in U. P., .The provi- 
sion corresponding to original Section ' 7 
(iv) (c) is contained in Section 7(iv) (a) 
of the amended Act Und is in these terms: 
* "7. The amoimt of fee payable under 
tins' Act in the suit§ next hereinafter 
mentioned shall be computed as follows: 


>>*•»•• •••••• -••••••' •••••«' )••••*• •••••• 

' ^.A**** •••••• •••«•• ••• 


•••»•• %*•••«' t-****# •••••« »«'» 

(iv) In suits — ^ 

(a) to obtain a declaratory decree or 
. order, where consequential relief 
other than reliefs, specified in sub- 
section (iv-A) is prayed; and 
'{b) for accoimts; 

. according to the amount at which 
the relief sought is valued in the 
plaint or memorandum of appeal? 
provided that in suits falling under 
clause (a), where the relief sought 
is with reference to any immovable 
• property, such amount shall be the 
value of the consequential relief 
and if such relief is incapable of 
valuation, then the value of the 
-immovable property computed in 
accordance with sub-sections (v), 
(v-A) or (v-B) of this section as 
the case may be; 

Provided further, that in all suits fall- 
ing imder clause - (a) such amoimt 
shall in no case be less than 
Rs. 300; and 

Provided also, that in smts falling 
under clause fb), such amount shall 
be the approximate sum due to the 
plaintiff and the said sum shall 
form the basis for calculating (or 
determining) the valuation of an 
appeal froih a preliminary decree 
passed 'in the suit.” 



Sub-section (iv-A) deals with suits for 
cancellation or adjudging the . instru- 
ments and decrees: sub-section (iv-B) (b) 
deals with suits for injunction; sub-sec- 
tion (v) deals with suits for possession 
of land, buildings or gardens and sub- 
section (vi-A) deals witti suits for parti- 
tion. Most of the reliefs that can be 
ariced for in a suit have now been speci- 
fically provided for in the amended Act* 

■ 8. For purposes of court-fee, the 
court must look at the reliefs as prayed 
for in -fee plaint. In order to ascertain 
the real nature of the reliefs daimed, the 
substance of the plaint has to be con- 
sidered. If a declaratory relief alone 
has been prayed, for, the court caimot 
superadd a conseauential relief which it 
thinks the plaintiS ought to have prayed 
for and treat-'it as a consequential reliel 
(See Bishan Sarup v. Musa Mai, AIR 
1935 All 817. (FB) ). Likewise, if oifiy a 
substantive relief is prayed for, it is not 
open to a Court to add or read a declara- 
tory relief also into it and treat it as a 


dedaratbry relief with a consequential 
'.relief; (See the ATishnu ; Pratap Sugar 
, Works (P.) Ltd. v. Chief Inspector of 
Stamps, U. P., AIR 1968 SC 102). . Court- 
fee has to be determined on the relief as 
prayed for in the suit. -At the initi fiT 
stage of determining court-fee on a p)laint, 
the question whether a declaratory suit 
is liable to be dismissed either because 
it does not faU within the purview, of 
Section 42. of the Specific Relief Act, 1877 
(now Section 34 of the 1963, Act) or be- 
cause the plaintiff has failed to sue for a 
further relief which was open j,o him or 
for some other reason does not*arise; nor 
does the question arise whether .the suit 
can succeed because only a substantive 
relief has been prayed for. The question 
of the applicability of Section 7(iv) (c) 
of the original Act or of Section 7(iv) (a) 
of the amended Act arises only when a 
declaratory relief md another relief have 
been asked for either ' as one composite 
relief or as two distinct reliefs, 

8-A’. If the tests laid down by the 
Full Bench are applied to the two suits, 
then the relief of injunction must be 
held tb be not consequential reliei In 
fact, it is difiicult to conceive of any case 
which 'WiU satisfy all the four tests. As 
already observed, most of the reliefs that 
a plaintiff can pray for are specifically 
provided for in the amended Act and me- 
thods of ascertaining their valuation' have 
been laid down. Thus most of the reliefs 
wiU fail to satisfy the second and the 
third tests. No case has been cited of a 
relief which cannot be claimed as an 
independent relief without claiming a 
relief of declaration also ivith it. The 
fourth test is also not likely to be satis- 
fied in any case. This means that Sec- 
tion 7(iv) (a) will have no application, 
except in some rare case 'in which aU 
these tests are satisfied. It has been 
contended on behalf of the Chief Inspec- 
tor of the Stamps that only the first test 
is a yalid test and there .was no justifica- 
tion for prescribing the second, third and 
fourth tests and that these three tests 
should be discarded. The cases, which 
have arisen in this court after the Full 
Bench decision, do not reveal a uniform 
application of the tests laid down by the 
Full Bench. It is necessary to cite only 
some of these decisions. 

9. Ih Chief Inspector of Stanips v. L’, 
Kedamath Murarka, AIR 1944 All 113, 
Yorke J. held that a suit for a declara- 
tion that certain office bearers elected at 
a meeting were duly elected office bearers 
of a committee and for an injunction 
restraining the defendants from acting as 
elected office bearers of a committee 
was a suit for a declaratory decree in 
which a consequential relief was prayed 
for.: The case of AIR 1932 AU 485 (FB) 
(supra) was not noticed in this case. 
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. 10. In Sahu Madan Mohan y. Teiram 
George Coronation Hindu School Asso- 
ciation, AIR 1949 All 207, a Bench con- 
sisting of Wanchoo and , Agarwalla JJ. 
even though the. case of K^u Ram, AIR 
1932 All 485 . (FB) was cited before them, 
held that the • relief of injunction prayed 
for in the suit for a declaratory decree 
was a consequential relief within the 
meaning of sub-section (iv) (a). Accord- 
ing to the learned Judges, a corjsequential 
relief meant a relief which necessarily 
flowed from the principal relief sought 
by and was a relief which could not be 
allowed if the • principal relief was re- 
fused. 

11. In Chief Inspector of Stamps, U. P: 
V, Sewa Sunder Lai' AIR 1949 All 560, 
a Division- Bench of this Court consisting 
of Wanchoo and Bhargava JJ.' held that, 
in a suit for a declaratory decree to the 
effect that an order directing the plain- 
tiff to vacate certain rooms was ultra 
vires and null and void, the relief of in- 
junction prayed for restraining the defen- 
dant from interfering with the 'possession 
of the plaintiff over liie rooms was a con- 
sequential relief, 

12. In Vibhuti Narain Singh v. Muni- 
cipal Board, Allahabad, AIR 1958 All 41 
a Di-vision Bench of this Coxirt consisting 
of V. Bhargava and Beg JJ. held that, 
where a declaration is sought for the 
existence of a right and a permanent in- 
junction is sought, restraining some one 
from interfering with the exercise of that 
right, the permanent injunction would- 
clearly be a relief consequential- to the 
declaration. In this case, the learned 
Judges were of opinion that the first and , 
the fourth tests laid down in Kalu Ram’s 
case, AIR 1932 All 485 (FB) were satis- 
fied. The second and the third tests 
were not referred to at all though Kalu 
Ram’s case, AIR 1932 . All 485 (FB) -was 
considered by them.- 

13. In Kanhiya Lal v. Satya Narain 
AIR 1965 AU 496, D. S. Mathur, J. held 
that, in- a suit by the- landlord for a de- 
claration that an allotment .order was 

-.-void and for injunction- to restrain the 
allottee from occupring the accommo- 
dation, the relief of injimction was a con- 
sequential relief. ' , 

« 

14. In Sri Krishna Chandraji v. Shyarh 

Behari Lal, AIR 1955 All 177 a Bench of 
this Court consisting of Raghubar Dayal 
and Roy JJ. held that, in a suit for a de- 
claration that the plaintiff No. 2 was the 
Sarbarakar of the . plaintiff No. 1, the 
relief for mandatory • injunction to re- 
move the defendant from . the • manage- 
ment of the temple of plaintiff No. 1 and 
for possession of the temple and, the mov- 
ables therein was not a consequential rer 
lief It was held that the fourth test 
laid down in Kalu Ram’s case , was not 
satisfied, , ' 


15. .Iii .Murli Dhar. v. Bahric^ar, AIR . 
1963 Ail 86, a Bench of this Court '.'con-. „ 
sisting of A; P. .Srivastava and Jagdi^ • 
Sahai JJ. held that in a- suit for a-'decla- 
ration- that certain - resolutions passed • 
affecting the position of the . plaintiff . as 
managing partner were ultra - -vires and 
void and for ah injunction restraining 
the_ defendants from interfering -with the 
plamtiff’s right in any manner, the relief: 
of injunction was not a consequential 
relief. .The Bench held that the relief- 
of mjunctibn could be sued 'for ihdepen- ■ 
dently of the declaration and, therefore, 
did not satisfy the fourth test laid-do-wn 
in Kalu Ram’s case, AIR 1932 All 485. 

16. There -are many cases of other 

IRgh Courts where the reliefs of injunc- 
tion and possession when prayed for in a 
suit for declaration, have been held to be - 
consequential reliefe. It is not necessary 
to cite them. ■ . • 

17. In Mt. Zeb-ul-Nisa v. Din Muham- 
mad, AIR 1941 Lah 97 (FB) a Full Bench . 
of the Lahore High Court accepted the 
four tests laid down in Kalu Ram’s 
case, AIR 1932 All 485 (FB) and applied 
them. In Tarlok Singh v. Sardami Dal- 
jit Kaur, AIR 1961 Punj 426, a Division 
Bench of the Punjab High Court dissent- 
ed from the -view taken in AIR 1941 Lah . 
97 (FB) (supra) and held that the second, 
third and fourth tests laid do-wn in Kalu 
Ram’s case. AIR 1932 All 485 (FB) were 
not justified. In this case, the plaintiffs 
filed a suit for a declaration that an order 
granting a . succession certificate in favour , 
of defendant No. 1 was null and void and 
for a -prayer for the issue of an injunc-' 
tion against the defendants not to inter- 
fere with the plaintiffs' possession over 
the properties. The Punjab High Court 
held that, the relief of injunction' was a 
consequential relief. With regard to the ' 
tests laid do-wii in Kalii Ram’s case, AIR 
1932 All .485 (FB). Tek Chand, J. who 
delivered the judgment of the Bench 
observed : 

"Barring the first element, the other 
ingredients do not fall -within the conno- 
tation of the term. The other three, re- 
quirements are otiose and I cannot per- 
suade myself to treat .them as necessary 
concomitants of ' the expression 'conse- - 
quential relief. 

A relief is consequential ..if it follows 
something . on , which it depends, ’ftfiiat 
ensues or foUov/s must have a necessary 
connection with the cause. 'Cause’ and 
'consequence’ are correlative terms, one 
implying the other. What the courte 
have to see under Section ^(iv) (c) is 
■whether the relief of possession where a 
declaratory decree is prayed for follo-ws 
as a natural sequence from the declara- 
tion. In a case- like the present, the 
moment ..a declaration is granted avoiding , 
or nullifying an order granting succession 
certificate, the result which must foUo'y. 
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in . the course of natural , event is that 
the possession which has been ordered by , 
that court to be given to the applicant- 
by the curator must he restored to the 
party from which it had been originally 
taken' by the curator.” • ■ / 

18. The words 'consequential relief’ 
have not been defined in the' Court-Fees 
Act.- The meaning,- which should be 
given to a word or expression hot defined 
in an enactment, should be its ordinary 
dictionary meaning or a meaning which 
is necessarily implied by the context in 
which it is used or by the object of the 
provisions or by the scheme of the enact- 
ment. The ordinary dictionary meaning 
of the word 'consequential’ is "following 
as a result or inference”. This meaning 
justified the first test laid down in Kalu 
Ram’s case, AIR 1932 All 485 (FB). The 
Judgment in that ' case does not disclose 
or indicate the basis for the second, third 
and fourth tests. , There is nothing in the 
language of Section 7 or in the context 
in which the word 'consequential’ has 
been used to support these tests. The 
objects of the Court-Fees Act. are to col- 
lect revenue and to prevent frivolous 
suits being filed. Neither from these ob- 
jects nor from the scheme of the Act can 
these three tests be necessarily implied. 

Learned counsel for thfe plaintiffs in 
suit No. 83 of 1953, who supported these 
tests, was unable to suggest any good 
reason for imposing these three tests 
which considerably narrowed down" the 
dictionary meaning of the word 'conse- 
auential’. His only contention was that 
this Bench should not discard the tests 
laid down in Kalu Ram’s case, AIR 1932 
All 485 (FB) which have stood for over 
35 years when the Legislature, whicti 
must have been aware of the decision of 
the Full Bench, has not chosen to inter- 
fere either by laying down a definition of 
the word 'consequential’ or by otherwise 
expressing a contrary opinion. It is not 
possible to accept tifis contention. As 
indicated above, the ■ tests laid down in 
Kalu, Ram’s case, AIR 1932 All 485 (FB) 
have not -been uniformly applied in this 
court and have been disapproved at least 
by the Punjab High Court. Besides, the 
U. P. amendments make the imposition of 
at least two of these three tests unjusti- 
fiable. It appears that the unamended 
Section 7(iv) (c) aHowed the plaintiff to 
put any arbitrary low valuation on the 
consequential relief and to pay court-fee 
on this valuation, while he had -to pay a 
higher court-fee if the same relief were 
claimed as a substantive relief indepen- 
dently of a declaratory relief. This loop- 
hole in the Act was exploited by the liti- 
gants by adding a declaratory relief when 
praying for a substantive relief. It was 
apparently to plug this loophole that a 
very narrow and restricted meaning was 
given by the Full Bench to the expres- 


sion 'consequential, relief. It 'was for the 
Legislature rather -than for the court to- 
plug the loophole. 

19. The second test laid down in Kalu 
Ram’s case, AIR 1932 All 485 (FB) re- 
quires that a relief to be a consequential 
relief should be one "the valuation of 
which is not capable of being definitely 
ascertained.” As indicated above, there 
appears to be no rational basis for layiiig 
down this test. It, is difficult to appre- 
ciate what the relation the capability of 
ascertaining or non-ascertaining the vklue 
of a relief has with its being a consequen- 
tial relief. Now the language of the 
first pro-viso to the amended Section 7(iv) 
(a) rules out the applicability of this 
test. ' The proviso reads: . 

"Provided that in suits falling xmder 
clause (a), where the relief sought is -with 
reference to any immovable property, 
such amount shall be the value of the 
consequential relief and if such relief is 
incapable. of valuation, then the value of 
• the immovable property computed in 
accordance with sub-section (v), (v-A) or 
(v-B) of this section as the case may be.” 
■The proviso lays down that, if a conse- 
quential relief -with reference to immov- 
able property is capable of valuation, 
then that would be the valuation of the 
relief and, if it is incapable of valuation, 

. then the valuation will be determined in 
.accordance -with the sub-section (v), (v-A) 
or (v-B). • The proviso thus clearly envi- 
sages consequential reliefs which are 
capable of valuation. To apply the 
second test now would result in cutting 
down that ambit of S. 7(iv) (a). 

20. The third test requires that a re- 
lief to be a consequential relief should be 
one "which is . not specifically provided 
for an-ywhere in the Act”. There appears 
to be no reason why a relief, wliich is 
specifically provided for in the Act, 
should be incapable of being a conse- 
quentiaT relief, if prayed for a suit for a 
declaratory decree. In several cases of 
this court, some of which have been re- 
ferred to above, this Court has held ffie 
reliefs of injunction arid possession, whiclr 
were specifically provided for in the Act, 
to consequential reliefs. No case has 
been cited by counsel where this test has 
been applied to hold that a relief prayed 
for was not a consequential relief. The 
language of the amended Section 7(iv) (a) 
clearly indicates that even reliefs speci- 
fically provided for in the Act can be 
consequential reliefs The opening words 
of the sub-section read: 

"In suits — to obtain a declaratory 
decree’ or order, where consequential re- 
lief 'other than reliefs specified in sub- 
section' (iv-A)’ is prayed.” 

The words underlined (here in ' T 
which were added by U.P. Act TX of 1941, 
indicate that, but for this exception, even 
the reliefs mentioned in sub-sec. (iv-Al 
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could be consequential reliefs, T^e ex- 
press exclusion of the reliefs speeded in 
sub-section (iv-A) from the purdew of: 
Section (iv) (a), necessarily implies the 
inclusion of other reliefs specified in- 
other parts of the Act. The words intro- 
duced in, sub-section (iv) (a) by the 
amendment of 1941 were- noticed in the, 
case of AIR 1955 All 177 (supra) and it 
was observed: ■ - 

"The exception made In S. 7fiv) (a) 
with respect to the reliefs specified In 
sub-section (iv-A) may be iust to make 
it clear beyond doubt that what has been 
decided in the Full Bench case did really 
not amount to a 'consequential relief.” 

There can be little doubt that the , ex- 
ception also provides that a relief of can- 
cellation or adjudging void instruments 
or decrees cannot be a consequential re- 
lief, as was held by the Full Bench. But 
that this is the only effect of the amend- 
ment cannot be accepted. In AIR T955 
All 177 (supra), the question of applicabi- 
lity .of the third test did not arise. The 
reliefs prayed for iii this case have al- 
ready been set out above. The Bench 
held that the relief prayed for, in addi- 
tion to the declaration, did not satisfy 
the fourth test and, for that reason alone, 
it was held not to be a consequential re- 
lief. There was no occasion to consider 
whether the words introduced by the 
amendment of 1941 affected the third test 
or not. There was little justification for 
prescribing this test in 1932 and there is 
none now for continuing it after the 
amendment. 

21. The fourth test laid down In Kalu 
Ram’s gase, AIR 1932 AU 485 (FB) is that 
the relief to be a consequeriti^ relief 
should be one which 'cannot be claimed 
independently of the declaration as a sub- 
stantive relief. This test was interpret- 
ed in AIR 1949 All 207 (supra) thus: — 

"It is a relief which cannot be allowed 
if the principal relief is . refused.” 

But it was differently interpreted in AlR 
1955 All .177 (supra) where it was said : 

"The ingredient that the relief cannot 
be claimed independently of the declara- 
tion -as a substantive relief means that if 
is necessai’y for a relief to be a conse- 
quential relief that that relief be not 
capable of being claimed, in the absence 
' of a claim for declaration, as a substan- 
tive 'relief, that is to say, no suit for that 
relief can lie unless the suit also contem- 
plates a declaratory relief.” 

If the first' interpretation is correct, there 
can be no objection to this test but, if the 
second interpretation is correct, then the 
fourth test cannot be accepted as a valid , 
test. On the second interpretation, it is 
difficult to conceive of a case which will 
satisfy this test. Tv^o cases were sug- 
gested at the Bar where a substantive re- ' 
iief cannot be asked for, except along 


with a declaration. . The first Is the : case , 
of a voidable transaction where it is said ; . 
that ho substantive relief can be claimed .; 
without first asking for a declaratioh.thaf 
the transaction , is hot binding ; onv the 
.plaintiff.. It is true that, in. such. a case,- .• 
the court-will have to determine whether ^ 
the transaction is bindipg on the plaintiff : 
before the -.substantive' relief , can, be, ' 
granted. But no . provision of law was 
pointed ' out which compels a plaintiff . to ' \ 
seek the relief of declaration also. ; 

There’ is no .provision of law corres- 
ponding to the proviso to Section - 42 of 
the Specific Relief ^ct, 1877 (Section 34 
of the 1963 Act) saying that no court shall , 
grant any particiilar' substantive relief 
.where the plaintiff, being able to seek the 
relief of declaration, omits to do. so. 

In this connection, the decision of- the 
Supreme Court in AIR 1968 , SC . 102 
(supra) may be referred to. In this case, 
the plaintiff filed a suit for. an injunction 
restraining the State of U, P.'from realis-- 
ing sugar-cane cess and purchase tax 
from it on the ground that the statutes, .. 
under which the cess and the tax were 
sought. to be realised, were invalid arid 
void. No relief was sought for declaring 
the statutes to be invalid and void. The. , 
plaintiff paid court-fee on the substantive 
relief of injimclibn under Section 7 (iv-B). 

It was urged bn behalf of the State that 
■the plaint read in substance rather than 
In form was for a declaratory decree witli . 
an injunction as the consequential relief 
and was covered by sub-section (iv) (a).; 
This contention was rejected and it was 
observed: 

"It is true, that . for purposes of the 
Court-Fees Act, it is the substance and 
not the form wliich has to be considered 
while deciding which particular provi- , 
sion of the Act applies. It cannot, how- 
ever, be gainsaid that the actual relief 
prayed for in the plaint was an injunc- 
tion restraining the State . and its autho- 
rities to realize -from the appellant-coni- ' 
pany the aforesaid cess and the purchase 
tax. It is clear from the plaint when 
read as a whole that though the appel- 
lant-company alleged that 'the Acts were 
void and therefore' non est for the rea- 
sons, set out therein, it did not seek , any 
declaration that they, were void. The . 
plaint . proceeds on the footing that the 
said Acts were void and -that, therefore, 
the State of U. P. or its authorities, had - 
no power to realise the said tax and the 
said cess. It may be that, while deciding 
whether to grant, the injunction or not, 
the court might have . to consider the ' 
question as to the validity or othervdse 
of the said Act. But that must happen 
in almost every case where an injunction 
is prayed for. If for the mere reason , 
that the court might have to go into such 
a question, a prayer for injunction were 
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io be -treated^ as one for a declaratory 
decree of which, the consequential relief 
is injunction, all suits where injunction as 
prayed for would have to be treated as 
falling under CL (a) of sub-section (i\r) 
of S. 7 and in. that view CL (bj of sub- 
section . (iv-B) of S. 7 would be super- 
fludus.” ’ 

If the plaint in this case for the relief of 
Injunction could stand without the relief 
of declaration being asked for, it is diffi- 
cult to see how a plaint for any other 
substantive relief where the relief of de- 
daratiori can be, asked for but has not 
been, asked whl- fad. The second case 
suggested is. the one dealt with in AIR 
1958 All 41 (supra)'. It was observed in 
this case: 

'"The. relief of permanent injunction 
not to interfere with the exerdse of a 
right cannot be granted in the absence of 
pr independently of the declaration about 
the existence of that right This_ is the 
view that was taken by this Court in Ram 
Chhabila v. Sat Narain, 1935 All LJ 1319.” 
An examination of Ram Chhabda’s case, 
1935 All LJ 1319 shows that it does not 
support this proposition at alL . In that 
case, two distinct reliefs were prayed 
£ok 

(a) A declaration that the plaintifis had 
exclusive right to sit at the, Dadri 

. Mela Ghat, to have . 'shankalp’ 
done and to take "dan dakshna” 
as their right of birt and 

(b) a perpetual injunction restraining 
the defendants from sitting at the 
Ghats and interfering with the 

• plaintiffs’ exclusive right of sitting 
^ at the same Ghats. ' ' 

Holding that relief (b) was a consequen- 
tial relief and that .Section 7(iv) (c) ap- 
plied, it was observed: 

"The learned advocate for the plaintiffs- 
respondents contends that he is not ' 
daiming one relief of dedaration coupled ' 
with a consequential relief 'but two sepa- 
rate and distinct reliefs, namely, for'^a 
declaration and, wholly ’ apart from it, 
for an injunction restraining the defen- 
dants from sitting at the 'Ghat’ and inter- 
fering .with’ the plaintiffs’ exclusive rignt 
of sitting at the same 'Ghat’. Two reliefs 
caiinot be regarded as separate and dis- 
tinct only because the plaintiSs say so.. 
The nature of the two reliefs will deter- 
raine the question whether they .are .inde- 
pendent relief or whether one is conse- 
quential bn the other. We are clearly of 
opinion that the relief of injimction, so 
far ns it ahns at restraining, the defen- 
dants from interfering vrith the plain- 
tiffs’ right to sit at the 'ghat’ in respect 
of which a declaration is sought, is_a_ con- 
sequential relief. The relief of injunc- 
tion, in the present case, flows directly 
from the right which the plaintiffs desire 
to be' declared. In this view, reliefs (a) 

. St 03) should be coiisid'ered to be but one 
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relief of the nature described In Sec- 
tion 7(iv) (c). Court-fees Act, and the 
smt should be treated as one to obtain 
a declaratory decree where consequential 
relief is prayed.” 

There is no reference in this case to 
Kalu Ram’s case or to any test like the 
fourth test laid down therein. There is 
no observation even- remotely supporting 
the proposition attributed to this case in 
AIR 1958 AH 41 (supra). The decision 
rests .entirely .upon the satisfaction 'of the 
•ffist test. There thus appears to be no 
justification for the proposition laid dov.n 
in Vibhutti Narain Singh’s case. Even if 
there be some rare case where the sub- 
stantive relief cannot be claimed with- 
out a relief for a declaration, it cannot 
be accepted that sub-section (iv) (a) of 
Section 7 was enacted for the purpose of 
governing that rare case only. Accept- 
ance of the fourth test as valid test would 
render sub-section (iv) (a) superfluous. 

22. It thus appears that the second, 
third and fourth tests laid down in. Kalu 
Ram’s case, AIR 1932 All 485 (FB) are 
not justified and unnecessarily narrow 
down the meaning of the words 'conse- 
quential relief’. Section 7 (iv) (c) applies 
to a suit to obtain a declaratory decree 
or order in which a consequential relief 
is prayed. The suit must principally be 
for a declaration and in that suit some 
other relief should also be claimed. The 
■two reliefs may be asked for either as 
one composite relief or as two distinct 
reliefs. The words 'consequential relief' 
imply that the other relief should be one 
which flows directly from the declara- 
tion which the plaintiff desires to be 
made. This means that the plaintiff 
should be entitled to the other relief only 
as a necessary consequence or result of 
the granting of the declaratory relief. 
The other relief must be so dependent 
on the declaratory relief that it cannot 
be allowed if the principal relief is refus- 
ed. In suit No. 83 of 1953, two reliefs 
were prayed for which, in substance, 
were for a declaration that the proceed- 
ings of a meeting held on 14-2-1952 and 
the resolutions passed at it were illegal 
arid not binding ,on the Mandali and for 
an injunction restraining the defendants 
from obstructing the plaintiffs from using 
the hall belonging to the Mandali Here 
the relief of injunction flowed from the 
relief of declaration, and if the suit for 
declaration . were dismissed, it could not 
be decreed for the injunction. The relief 
of injunction is. therefore, a consequen- 
tial relief and the suit is covered by sub- 
section (iv) (a). In suit No. 12 of 1960, 
the reliefs prayed for were a declaration 
that the first plaintiff was tlie Mahant of 
the Math and the Sarb^rakar of tire deity 
and of the properties of the Math and .an 
injimction restraining the defendants 
from interfering with the possession of 
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the fir^. plaintiff over the properties as - 
Mahant and ' Sarbarakar. The relief of. 
ini unction- flowed directly from the right 
which the plaintiff desired to be declared 
and' is a consequential relief. This suit- 
is also, therefore, covered by sub-sec- 
tion (iv) (a). ' • 

23., The next question, which arises ’ 
for consideration, is as to the manner in - 
whidi the reliefs are to be value_d -under 
sub-section (iv) fa). Sub-section ” (iv) (a) 
treats a- suit for a declaratory decree or ■ 
order, in wMch a consequential relief Is 
prayed, as one for a single reliel It pro- 
vides that the court-fee payable in .such 
suits shall be according "to the amount at 
which -the relief sought is valued in the 
plaint or memorandum of appeal This 
gives the plaintiff., a .right to put- any 
valuation, which he considers proper, on 
the combined declaratory and consequen- 
tial reliefs. This right of the plaintiff is 
subiect to two restrictions imposed by the 
first and 'the second provisos. The second . 
pro-viso malces if incumbent on the -plain- 
tifi to value • the relief at an amount not 
less than Rs. 300/-. The first - proviso 
has already been set out earlier. It is 
applicable only to suits falling under Sub- 
section (iv) (a) in which the relief sought 
is with reference to immovable property. 
It provides for the following -three things: 

(i) That the plaintiS shall value the 
relief according to the value of the conse- 
quential relief. This means that the de- 
claratory relief and the consequential re- - 
lief have to be treated as one relief and 
the value of such relief has to be the 
value of the consequential relifef: 

(ii) that, if the consequential relief is 
capable of valuation, -then the plaintiff 
shall value the relief at an amount ac- 
cording to this valuation; and 

(iii) that, if the consequential relief Is 
incapable of valuation, then the plaintiff 
shall value the relief at an amount which 
is the value of the immovable property 
computed in accordance with sub-sec- 
tion (v); (v-A) or (y-B) as the case may 
be: Upto this stage there is no -dispute. 
The controversy is oyer the meaning of 
the words "relief is incapable of valua- 

. tion”. Oh the one hand, it is- said that 
these words mean that -the relief ' should 
be incapable of valuation tmder any -pro- 
vision of the Act, on. the other hand, it is 
' asserted that these "words mean that the' 
relief should- be incapable of market or 
■ economic valuation. On, behalf , of, the 
Chief Irispector of Stamps.it is contended 
that the valuation of; the consequential 
relief has to be the market value of the 
immoveable prdperty in respect of which- 
the relief has been sought. . Reliance for 
this proposition is placed, mainlyj on two 
decisions. In AIR 194-^ ' All 113 (supra), it 
was held that the consequential relief of. 
injunction cannot be walued according to 


Section . 7(ivrB) as - that pro-vMon . applies ' 
to suits ..for .injunction only and not , to , 
kuits for declaratioii -with a consequential ■ 
reliel With respect; , this does, riot appear;.' 
. to be the correct position.. In a suit for 
dedaration in which- the consequential 
relief of in.iunction has been, prayed for- 
.the entire relief has ;t6 be valued accord- : 
ing to the value , of the consequential re- 
■liel. Therefore, the question, still is laS 
to how the consequential relief is to be 
valued.' If the' consequential relief is, the 
relief -of injunction, -then what is to be 
seen is how, the relief of mjunction is to 
be valued. 

The question as. to what is the fneaning 
of the words' "incapable of valuation” was 
neither raised nor .dedded in -this . case. -, 
The same appears to .be the position with " 
respect to the second case of Mrs. Janet' 
Anna Bonarjee v. United Provinces of' 
Agra and Oudh, AIR 1940. Oudh 249. , In 
this case, it was hdd by a Di-vision Bench 
of the Oudh Chief Court that,; in a suit 
for a dedaratory decree , where conse- 
quential relief is prayed .for with' refer- 
ence to immovable property and this ire- 
lief is incapable of valuation, the amiount, ■ 
at which ■ this relief should ' be - valued, 
is the value of, the immovable property 
computed in accordance -with sub-sec- 
tion (y). To this proposition no .excep- 
tion can be taken but it was further held 
in this case that sub-section - (iVrB) applies 
to a. suit in which the only relief 'claimed 
is one to obtain in.iimction and riot to a ' 
suit which dearly falls under S., 7(iv) (a). 
Again, what is meant by the words 'incap- 
able of valuation’ was- not corisidere'd in 
this case. Reference was also made , to 
"Vibhuti Narain Singh’s, case in this con- 
nection. : In the. pemiltiinate paragraph 
of, the ..judgment,' the, learned Judges 
agreed -with the report , of the Inspector 
of Stamps that the valuation , of the suit . 
should , he Rs. 10,000/- which was appa- 
rently the -value of the immovable pro- 
perty in respect of Which the reliefs had -. 
been prayed- for. - But it has. not , been 
said there that the relief was incapable. of ' 
; yaluation 'pr , why ■ the valuation , at -tiie , 
market, price of .the ' property was . ’the 
correct valuation. If the contention. oT 
the Chief Inspector of Stamps' is accept- 
, ed, it wo-uld load to this result that, if the 
plaintiffs in the two suits had asked only, 
for the relief ,, of injunction, and there 
pears ."to have been no obstacle in their 
way in doing so, they would have had to .. 
value the relief at one-tentii or one-fifth 
of the value of '.the immovable proper^- 
blit, since they have asked for the relief 
of declaration also, they must value the 
same relief of injunction at the full -value 
.of the immovable property. Surely, the 
Legislature did not intend such an -un-- 
reasbnable result. If the further conten- 
tion of the Chief Inspector of Stamps 
that every conseqriential relief in.-respecS 
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of immovable property is capable of 
valuation according to the market value 
.of the immovable property is accepted, 
the last part of the first proviso to sub- 
section (iv) (a) would become redundant.' 
The other , view that capability or incapa- 
bility of valuation of a relief depends on 
whether there is or is not a specific pro- 
i^sion' in the Act relating to such relief 
leaids to a more equitable and just result, 
in this view, the relief of injunction, 
whether prayed for as an independent 
substantive relief or as a consequential 
relief, has to be valued in the same 
manner. . . 

It is well settled that the Court-fees 
Act is a fiscal measure and is to be strict- 
ly construed in favour of the subject 
(See Sri Krishna Chandra v. Mahabir 
Prasad, AIR 1933 All 488 (PB) ). If the ■ 
.language of the provision is capable of 
two mterpretations, then that interpreta- 
tion should be accepted which is in 
favour of' the subject. It must be kept 
In^ min d that the declaratory relief and 
the consequential relief falling trader 
Section 7(iv) (a) in- respect of immovable 
property have to be valued as one re-^ 
lief and that relief is the consequential 
xeliel What has then to be seen is whe- 
ther the relief, which has ,been prayed 
for as a consequential relief, is capable 
of valuation or not. Wh6n the Act itself 
provides the manner or method of valua- 
tion of a particular relief, how can it be 
said that that relief is incapable of valua- 
tion? If the relief, which is prayed for 
as a consequential relief, is specifically 
provided for in the Act, then it is capable 
of valuation and must be valued accord- 
ing to the provision made in respect of it; 
but, if the relief is one which is not speci- 
fically provided for in the Act, then it is 
not capable of valuation imder the Act 
and must be valued according to the 
value of the immovable property in res- 
pect of which it has beeii prayed. Simply, 
because an injunction is sought in con- 
junction with a dedaratory relief, thereby 
becoming a consequential relief, it does not 
cease to be a relief of injunction. The 
value of the suit is the value of the con- 
sequential relief that is to say the value 
of the relief of rnjimction. The method 
for valuation of a relief of injunction is 
specifically provided in sub-section (iv-B). 
Where the relief, which is prayed for as 
a consequential relief, is the relief of in- 
junction,- it is capable of valuation xmder 
sub-section (iy-B) and must be valued ac- 
cording. to the provisions of this sub- 
section. , . - 

24. In Suit Ko. 83 of 1953, out of which 
the spedal appeals arise, both the Civil 
'Judge as well as the learned Single Judge 
m appeal have held that the _smt was for 
a declaratory decree in. which, the con- 
sequential relief of injunction was prayed 
for and 'was, therefore, governed by sub- 


action (iv) (a). This finding is correct 
• The_ consequential relief sought was for 
an injimction, restraining the defendants 
from obstructing the. plaintiffs from using 
; the hall belonging to the Mandalt The 
Cfivil Judge hdd that the relief of injunc- 
tion w^ in respect of immovable pro- 
perty, that it was incapable of valuation 
and, therefore,' must be valued at the 
market value of the immovable property 
(faaU)_ which was Rs. .12,000/-. The leam- 
ed_ Single Judge held that the relief oi 
injunction was not in respect of . any im- 
movable property and that tlie court-fee- 
Was payable on the amount at 'which the 
two reliefs were valued in the plaint, ie., 
Rs; 5,200/-. Bo'th these views are er- 
roneous. The injunction is dearly in res- 
pect of immovable property, i.e.. the haU, 
and this relief is capable of valuation. As 
held above,- the suit has to be valued ac- 
cording to the value of the relief of in- 
junction, and the relief of injunction has 
to be valued in accordance with the pro- 
visions of sub-section (iv-B). 

The spedal appeals are partly allowed, 
the orders of the learned Single-Judge and 
of the Civil Judge, in so far as they rdate 
to the valuation of the reliefs, are set 
aside and the trial Court is directed to 
order the plaintiffs to value the suit ac- 
cording to the valuation of the relief of 
injunction determined in accordance with 
sub-section (iv-B) and to pay court-fee 
thereon. It should -be home in mind that 
the suit was filed in 1953 when the valua- 
tion for the rdief of injunction imder sub- 
section (iv-B) had to be made at one- 
tenth of the value of the immovable pro- 
perty. Parties will bear their own costs 
throughout. 

25. In Suit No. 12 of 1960, out of which 
Civil Revision No. 526 of 1963 arises, it 
was held by the District Judge that the 
suit was not governed by Section 7 (iv) (a). 
This view is wrong. As Edready held above, 
the suit was for a declaratory decree with 
a prayer for the consequential relief of 
injunction. To this extent the conten- 
tion of the Chief Inspector of Stamps, who 
is the applicant in the ciwl revision, suc- 
ceeds. The plaintiffs paid'the fixed court- 
fee of Rs- 100 on the relief of declaration 
and a separate court-fee of Rs. 237/8/- on 
the relief of injunction under Section 7 
(iv-B). The plaintiffs ought to have valued 
the suit according to the value of the 
relief of injunction only determined under 
Section 7 (iv-B) and to have paid the court- 
fee thereon. They have already paid this 
amount of court-fee and have, in addition. 
Paid a court-fee of Rs. 100/- on the dec- 
laratory relief which they were not liable 
to pay. Ihey have thus paid more court- 
fee than was required of them to pay. For 
this reason, the civil revision has to be 
dismissed and is hereby dismissed. There 
wtil be no order as to costs. 
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, 26; . S. N. SIKGH, J.;-. I agree. ' 

■ 27.. ■ iJ. S. TSrVEDI, J. : — I agree. ‘ 

'28. - .. H. N. SEra, J. I agree. . • ■ 

'29.., SAMID HUSAIN, J, :.I agree. ■ 

■ _ 30. , -DWIVEDI,' J. :-r I have read the- 
judgments of . brothers Khare and G, C. 
Mathur. As I do not ' completely- agree 
with brother G. C. Mathur. it has become 
necessary for me to write a - separate 
judgment 

'31. We have to consider- two broad 
questions: (1) whether, the exposition . of 
the meaning of the expression 'consequ- 
ential relief- by the .Full Bench iri Kalu 
Ram’s case still holds valid after two 
statutory amendments of the relevant pro-' 
visions of the Court-fees Act in J938 and 
1941; (2) what is the amount of coturt-fee 
payable in the two suits? 

32. Re. (1); -The Full Bench exposition ' 

is this: "In our opinion, the expresaon 
"consequential relief’ in Section 7(iv) (c) 
means some relief (1) which would follow 
directly from the declaration given, (2) 
the valuation of which is not capable of 
being definitely ascertained and (3) which 
is not specifically provided for anywhere 
in the Act and (4) cannot be claimed in- 
dependently of the declaration as a 
substantive relief.” AIR 1932 All 485 at 
p. 487 (FB) (figmes and braclcets are 
mine), ^ 

33. ’The Full Bendb Included some very 
eminent judges of this Court. The Bench 
did not elaborate tlie^ reasons in support 
of their opinion. They preferred to express 
their opinion in the aphoristic style. The 
opinion points, out four elements of the 
expression^ 'consequential relief’ used in 
Section 7(iv) (c). It does not appecur to 
give any abstract definition of the ex- 
pression. Have the statutory amendments 
of 1938 and’ 1941 annihilated or attenuated 
anyone or more of these four elements? I 
shall confine myself to this narrow ques- 
tion. 

34. I . agree with brothers . Khare and 

G. C. Mathur that the , first element 
survives the two amendments in : full, 
strength. Tliis element is derived from the - 
ordinary meaning of the ^pression ‘.con- 
sequential relief’ ' 

35. I also . agree with brother G. C, 
Mathur that the 1938 amendment anni- 
hilates, the second elernent. The first pro- 
viso contemplates a consequential relief 
.whidi is capable of valuation. Again, Sec- 
tion 7(iv) as .it stood ■ in , 1932 has been, ■ 
materidly altered, and reconstructed. In 
1932,- Section 7 (iv) consisted of six sub- 
clauses (a) to (f). Sub-clause (a) dealt 
with suits for moveable property where 
-the subject-matter has no market value; 
sub-clause (b) with a suit to enforce the 
right to share' in any property on the 
groimd.that it was joint family property; ’ 
sub-clause (c) with a suit to obtain a dec- 
laratory decree where consequential relief 
was prayed; sub-clause (d) with a-suit to 


- obtain . ah injunction; sub-dause fe) . yrath . ' , ' 
a' suit for. a right to ; some . benefit , (not c 
herein otherwise provided for) , to arise out 

. of land; and sub-clause' (f) with a suit .for 
.accounts. . In all these :suits the plaintiff ' J. 
had the choice to value the relief sought, , 
Suits mentioned in sub-dausss (a), (b), (d), 

, (e) and (f) were then, incapable of valua- 
tiqn. So in that context. the Full' Bench , 
said: "A consideration of 'all the, Cls. (a) • 

to (f), sub-section (4) Court-fees. Act leads . 

. to the same condusion. , AIR 1932 All 485 ;- 
at p. 487 (FB).” Section 7 (iv) as amend-' 
ed ’in 1938 consists of only tivo sub- 
clauses. Sub-dause (a) ' corresponds -to 
sub-dause (c) of the former Section 7fiv)^ , 
Sub-clause (b) cortesponds to sub-dause , 

- (f) of the former Section 7(iv)/-' ffhe first . - 
proviso to' the amended section provides ‘ 
for the mode of valuation where, the relief , 
sought is ■ with ' reference' to • immoveable , 
property. The second proviso fixes ,tiie 
minimum valuation in all cases at Rs, 300, 
The third proviso provides , Tor the mode 
of valuation in "the case of a suit for- ac- . 
coimts. It is true that in a suit fall^ . 
under .sub-dause (a) , where .the relief 
sought Is not with reference to' immove- 
able property, the ' plaintiff retains the 
choice- to put his own ' valuation. But . 
haying regard to the context of the three 
provisos it cannot now be maintained, that 

a consequential relief is one which, is in-, 
capable of valuation. The. requirement of 
the second element also rtuis counter to' 
the decision of an early five Judges FuU' , 
Bench of our Court Ram Prasad v. Sukh 
Dai, (1878-80) ILR 2 AU 720 (FB) , 
which was not dted before the Benc'h. in ' . 
Kalu Ram’s case, AIR 1932 All 485 (FB), 

36. Coming to , the third element, it 'is 
at first necessary to consider what the FuU 
Bench reall.y meant by .-it: In Pliul Kumari 
V. Ghanshyam klisra, (1908) ILR '35 Cal . 
202 (PC), "the plaintiff’s property, was at-, 
ta'died and was being, sold in 'execution of 
a , money decrfee passed againrt a third • 
person. , Her daim was rejected 'by the 
Execution , Court. ■ She then instituted ■ a 
suit for these reliefs: (1) declaration that - ' . 
she was the owner in possession , of the 
property; (2) dedaration that the second 
defendant had no right left in the pro- , 
perty after sale to her; (3) declaration that . 
the , property ,-was -not liable to , be sold in 
.execution of the money-decree of the -first 
defendant; and (4) permanent . injunction 
restraining the first defendant from ex- 
ecuting the decree, by sale of the property. 

Tile Calcutta ■ High Court went by the 
;Words of .the reliefs claimed and .held that . 
the suit was for a dedaratory decree, 
where consequential relief was asked for. 

The plain'tiff was accordingly asked to pay. ' 
the court-fee under Section 7(iv) (c). The 
case went in appeal to the Privy. Cotuidl, 

The Privy Coundl reversed tlie. judgment 
of the High Court. The Privy Coundl 
held that having regard to -the natnre of 
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the, suit the case was governed by Arti- 
cle 17(1) of Schedule n, Court-fees Act 
and that a fixed court-fee was payable on 
the plaint. Lord Robertson -said, "Having 
thus ascertained what is the nature of the 
suit, their Lordships turn to the Court- 
fees Act to see whether such actions of 
appeal 'are specifically dealt with’ for it 
Is only , if they 'are not specificaUv dealt 
with’ that the task arises of 'finding to 
which group of cases this is to be assign- 
ed." (1908) ILR 35 Cal 202 at p. 206 (PC) 
(emphasis (here in , single quotation 
marlcs — ^Ed.) mine). ' 

37. It is clear that by the words 'speci- 
fically dealt with’ in this passage Lord 
Robertson really meant to refer to 
Schedule II which -provides for the pay- 
ment of a fixed court-fee generally. (See 
Krishna Mohan v. Raghunandan. AIR 1925 
Pat 392 at p. 398 (FB) and Gauri Shankar 
V. MohanlaL AIR 1938 Oudh 20 at p. 21). 
The language in which the third element 
is expressed by the Full Bench seems to 
me to be a re-echo of the words of Lord 
Robertson in the foregoing passage. If 
that is so, as I conceive, then despite its 
wide ' language the third element ready 
means that the relief sought should not 
fall trader any Article in Schedule H, 
which prescribes a fixed coirrt-fee. 1 can- 
not believe that the third element was in- 
tended by the Full Bench to refer to 
various clauses of Section 7. On tMs 
narrow construction, the third element wili 
in my view remain intact even after the 
1938 and 1941 amendment, 

38. I agree with brotlier G. C. Mathur 
that the fourth element -does not survive 
the 1941 amendment The words "other 
than relief specified in sub-section (iv-A)’’. 
show that many of the reliefs mentioned 
in other sub-sections may be claimed as a 
consequential relief. Those reliefs may he 
substantive reliefs, as for instance,, the 
relief of possesaon. 

39. Re. 2: For answering this queslion 
it be necessary to ascertain 'the obiect 
and the nature of the suit' as well as the 
nature of the reliefs claimed in the two 
suits. For -this purpose it shall be neces- 
sary to look to the substance and not 
merely to the , words of the plaints. 

' 40. In the suit out of which the Civil 
Revision has arisen there are three plain- 
tiSs. 'The first plaintiff is Mahjmt Lalcshmi 
Harayan; the second plaintiff is the Math 
Khadara; the third plaintiff is the idol of 
Shiva.ii Kawaleshwar Nath installed in 
the Math Khadara. There are four de- 
fendants. The first defendant is the 
Gaoh Samaj Dihwa; the second defradant 
is ■ Shankaxanand Jati; the ■ third defen- 
dant is Maharai Jati: the fourth defen- 
dant is Sita Ram Gosain. In substance 
the allegations are these; the plamtifis 2 
and'. 3 are owners of considerable 
■ able' and immoveable properties. They 


are in. possession over the properties. The 
• first plaintiff has succeeded to fhe office 
of the Mahant and Sarbaralcar of the 
two plamtiffs on the death of .Sheo Pra- 
sad Jati, '..'the Mahant ' and Sarbarakar, 
The Mahant - and Sarbarakar . manages 
the properties and . spends the income 
from the properties for the sole benefit 
of the Math and. the deity. He does not 
get any emoliiments. 'Ihe defendants 
have filed objections in the mutation pro- 
ceedings., The. first .defendant claims 
that it is entitled to the property. ' The 
other defendants claim to have succeeded 
to the office of the Mahant and Barbara-' 
kar on the death of Sheo Prasad Jali 
^ey are interfering with the first plain- 
tiff’s management and are 'wasting the 
property. Two reliefs have been claim- 
ed on these allegations; (1) a declaration 
that the first plaintiff is the Mahant and 
Sarbarakar of the property in suit of the 
Math and the idol; (2) the defendants 
may be restrained from interfering 'wilii 
the control of the first plaintiff over 
Bhog of the idol and with hfe managing 
the suit properties as Mahant "and Sarba- 
rakar. 

41. It may be observed that no relief 
fe expressly claimed -with respect to any 
right, interest or title to the suit proper- 
ties. But the plaintiff No. 1 cannot get 
the consequential relief against the' &st 
defendant unless it is held that the latter 
has no right to the properties. 

42. In the other suit, there are 17 
plaintiffs and 25 defendants. The plamt 
allegations are these; The Mandali is the 
xmregistered socio-religious association at 
Allahabad. The parties to the suit are 
its members. They are also members of 
the Parsee Zorastrian Anjuman. Tire 
hall known as the Bazm Gandlii Hall 
was built with the funds of the Mandali, 
’The hall was handed over to the Anju- 
man for the use and benefit of tlie entire 
Parsee community. The defendants have 
unlawfully passed a resolution to wind 
up the MandalL The resolution was 
passed In a meeting, held on February 14, 
1952. The resolution is null and void. 
Two reliefs are claimed: (1) a declaration 
that the aforesaid resolirtion is null and 
void; (2) the defendants may be restrain- 
ed from interfering with tlie use and 
enjoyment of the hall, by the plaintiffs 
as members of the Mandali which is 'the 
ovmer thereof, 

43. In this suit, the, plamtiffs do not 
claim any right, interest or title to the 
hall. They allege that the hall is ovm- 
ed by the MandalL They only ask for 
a relief in respect of the use of the hall 
by them as members. They do not ask 
for recovery of possession over the halL 
As -ffie ball is dedicated to the use of the 
Parsee community, they seek to enforce 
a priwlege only. 



441 Brother G. C. Mathur is . of opin- 
ion, that the two .suits are suits to^ obtain 
a .declaratory decree- where cohsenueritial 
relief is prayed. I agree wi& him.. The 
second r^eif directly follows froni the 
declaration asked for. , It is nobody’s 
case , that these suits .are specifically . pro- , 
.vided for in Schedule n. So S. 7{iy) (a) 
will govern these suits, 

45. Brother. . G. C.. Mathur is also of 
opinion that the first proviso to S. 7(iv) 

apply to these suits. I find it diffi- 
cult to agree with this view as regards, 
the second suit. This . difference talces ' 
me to the constructiori of Sec. 7{ivl (a), 
and, in particular, of its first proviso. 

Section 7(iv) materially reads: In. 
suits — 

(a) to obtain a declaratory decree or 

order where consequential relief , 

is prayed, according to the amount at 
which the relief sought is valued in the 
plaint . 

Provided that in suits ^falling , under 
clause (a) where the relief sought, is with 
reference to any immoveable property, 
such amount shall be the value of the 
consequential relief and if such relief is 
incapable of valuation, then the value 
of the immoveable property coniputed in 
accordance with sub-section (vl, (v-Al or 
(v-B) of this section, as the case may be: 

Provided further that in aU suits fall- 
ing imder clause (a) such amoimt shall 
in no case be. less than Es. 300/- 

46. Whether the first proviso' applies 
to the two suits turns on "the meaning of 
the phrase . ‘.'-with reference to any imr 
moveable property”. The words "with 
reference to”, are not ■ defined in the 
Court-fees Act., According to the Short- 
er Oxford English Dictionary the words 
mean "with respect or regard to”. • So 
the relief sought should be "-with respect 
or regard to” immoveable property. The 
word 'property’ is to be distinpuished 
from a material thing. There is inherent 
in the -word 'property’ the idea of rights, 

.. So the phrase ‘with reference to immove- 
able property’ would mean (11 that the. 
relief sought should be' . directly related, 
to some immoveable property , and (2)- 
that it should relate to right or title to, 
or , interest in . any immoveable property. 
In other words, if the relief sought is 
granted, the rights, title or interest of the 
parties in the said property is affected or 
the property is, handed over, to tlm plain- 
tiff. \ 

47. The language of the two Explana- 
• tions to Section 7{iv-B) (bMends support 

. to this interpretation. Explanation I re- , 
peats the words ,"the relief , sought is 
with reference to immoveable property.” 

, Explanation II spealcs of "the property 
, whicli is . affected by. the relief, sought 
. Sub-sections (iv) - (al and (iv-B)^ (b) ^ere. 
introduced in Section 7 by the 19o8 
. amending Act. They, may, accordmgly .be 


read together -to ascertain ' the me aniiig 
of the fir^ pro'viso. to. Section, 7(iv} (ali . .. ; 

■ 48. : Ihe Madras Le^lature has add^ 
a pro-viso of the nature of the first , pro- , / . 
viso to Section 7 (ivl ,(c) of the: Court-fees ' , : 
Act in 1927i The ' Madras proviso. -also ' , 
uses the words "the relief sought is with ^ , 
reference; to. any immoveable, property.” ' V; 
The iladras . High Court has’ considered ' i 
the meaning of these words in several 
eases. In re Venkata Elrishna , Pathar,. ' • 
AIB 1927 Mad 348; E. R. Gurunaiha' v. - . 
Secy, of State, AIR. 1936 Mad 201; In f e 
K. J. V. Naidu. AIR 1946 Mad 235; .Man- 
muthu Nadar v. Tuticorui Municipality, . 
AIR 1955 Mad 212.. Two of them Were , ' 

decided in 1927 and 1936 and the others , 
after 1938. These decisions have con- 
strued the relevant words of therpro-risd. ^ 
in the manner I am seeking to construe ; 
ffiem. It may, safely be presumed : that : 
in 1930 the U, P. Legislature was aware ‘ , 
of the construction put oh these, words 
by the Madras High Court. The Objects 
and Reasons of the Bill which consum- 
mated in the 1938 amending Act suggest 
such awareness. It -may be recalled lliat 
tlie mover of the Bill was the 'late Drj 
K. M. Katju, the then . Law -Mihister. 
Keeping in mind this prestunption it may 
he inferred that the U. p. Legislature in- 
tended to give to these words in the 
first pro'viso to . Section 7(ivl (al tlie 
meaning which the Madrak 'High .Court 
has given to them, in the Madras Proviso. '. 
The ^context and object of the two provi- 
SOS is similar, • . ■ 

49. The Andhra Pradesh and Punjab- 
States have also a similar proviso in th&r . : , 
Court-fees Act. The High Courts of' 
these States have adopted the interpreta- 
tion of the Madras High Court, P. Yen-, 
katalakshmi Narayana . v.. Nairapaneni ' - 
Venkayya. AIR 1958 Andli Pra 106; Pra- , 
bhu V. Girdhari, AIR 1965 Punj 1 (IB), . 

50. I have already discussed, the true - . 
nature of the second, suit aind of the reliefs 
claimed therein. In this suit -the title to 
and possession over the hall is said to be 
vested in the Mandali. No relief for re- 
covery of possession is. prayed for. The 
consequential relief in respect of tlie 
plaintiff’s use of the halL if granted. 

not, affect the possession of the owner or ' 
the -right, title or interest of the parties 
in tlie liali, AIR 1946 Mad 235. ; So. the 
first pro'viso 'wiU not apply to this suit. 

The plaintiffs have therefore to. pay' 
court-fee oh Hie amount’ of the value 
of tlie relief sought. , They ■ are free . to . 
put their o'wn ■ valuation on ■the relief 
Bought, , The relief sought means the 
whole relief (relief of declaration and the 
consequential relief) according to' AIR 
1944 AD. il3, which I follow in this case 
•■without Gxpre.ssing my oivn wew . about 
•the true meaning of the words "the '.re- 
lief sought”. 
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51. plaintiffs have not valued the 
•tvvo reliefs lor purposes of court-fee. 

They have valued the reliefs for purposes 
of jurisdiction. ^ But the value for .pur- 
poses of jurisdiction is . 'not necessarily 
the value for purposes of court-fees. . So 
the plaintiffs shotdd be asked to pive the 
value for purposes of court-fee first, Kar 
ram Ilahi v. Muhammad Bashir, AIR 
1949 Lah 116 (FBI, and on that value the 
court-fee may be paid ad valorem. 

52. In the fir^ suit the first pldntiff 
cannot get the consequential relief against 
the first defendant rmtU. it is held, that the 
latter haS np right to the immoveable 
properties described in the suit. So the 
first proviso will . apply to this suit. Bro- 
ther C. Mathiir is of opinion that as 
the consequential relief is the . relief ' of 
in.junction, it is capable of valuation in 
accordance with the ' mode of computa- 
tion prowded for valuing the relief of 
injimction in Section 7(iv-B) (bj. 1 am 
'Unable to agree with this view. 

53. The first proviso provides for two 
alternative • modes of computation; (1) 
court-fee is. to be paid primarily on the 
amount of .the value of the consequential 
relief; (2) alternatively, if the consequen- 
tial reliei^ is incapable of valuation, on 
^the amoimt of the value of the immove- 
able property computed according to Sec- 
tion 7(v), (v-A), or (v-Bl, which of the 
two modes should be adopted here will 
depend on the meaning of the phrase 
’'the value of the consequential relief” in 
the first proviso. 

54. Coimsel for the plaintiffs says that 
the Court-fees Act is a fiscal statute. 
Where in such a statute a word has two 
meanings, the meaning which is favour- 
able to the citizen should be preferred. 
This is ,a familiar rule of construction. 
But familiarity often makes dim the true 
import of a rule. The rule means this; 
if two constructions are equally possible 

■ and reasonable, the construction more 
favourable to the citizen ought to be pre^ 
f erred. (See the cases collected ip Legisla- 
tion and Interpretation by Jagdish Swa- 
mp, 1968 Edn. P. 3291. And for this purr 
pose it is essential to examine the whole 
context and scheme of the statute. 

55. Sections 4 and 6 of the Court-fees 
Act are the charging provisions. They 
provide that no document of any kind 
specified in the first or secon|3 sdiedule 
shall be filed in any court unless the 
court-fee prescribed therefor in either 
Schedule has been paid. The first Sche- 
dule fixes the scale of ad valorem fees; 
the second Schedule prescribes fixed fees. 
Whenever there is a dispute about the 
quantum of court-fee, the Court should 
first ascertain whether the first or the 
second schedule applies to the plamt. If 
the second schedule applies, there is no 
further bother. .But if the first Schedule 


applies, then- the Court has to ascertain 
the "value of the subject-matter in dis- 
pute”. These words occur in Article 1 of 
Schedule L For this purpose the Court 
should refer to Section 7 which provides 
for various modes of computing this 
value and find out the exact provision ap- 
plicable to the plaint at hand, AIR 192.5 
Pat 392 at p. 398.. 

56. The phrase "value of the subject- 
matter in dispute” is important In ’ this 
phrase the word Walue’ means the marr 
ket value. Ml. Rupa v. Bhatu Marton, 
AIR' 1944 Pat 17 at p. 24 (FB). Normally 
this very word in the first proviso to Sec- 
tion 7(^1 (a) should convey thei same 
meaning unless there is anything in the 
total context to give it a different mean- 
ing. 

57. The word Value’ which is used in 
the phrase 'Value of the consequential 
relief” is also used in the main part of 
Section 7(ivV It is also used in the un- 
amended Section 7(iv) (a). It is used in 
both these places as a verb. It was con- 
strued by the Privy Council in Phul 
Kumari’s case. There the defendants 
mged that the plaintiff should pay ad 
valorem court-fee under Section 7(iv) (c) 
on the amount of the decree for the plain- 
tiff sought to enjoin the defendant against 
the execution of the decree by sale of the 
attached property. Rejecting this ciaiin, . 
Lord Robertson said; "The value of the 
action must mean "the value to the plain- 
tiff.” But the value of the property 
might quite well be Rs. 10,000/-. It is 
only if the execution debt is less than the 
value of the property that its amoimt 
affects the value of the suit, (1908) ILB 
•35 , Cal 202 at p. 207 (PC). 

58. If the value of the attached pro- 
perty is less than the decretal amount, 
the plaintiff will lose the entire sale-pro- 
ceeds of the property on the denial of 
the consequential relief, if, on the other 
hand, the value of the property is more 
than the decretal amount, the plaintiff 
gets badi the sale-proceeds of the pro- 
perty in excess of the decretal amount 
and suffers injury to the 'extent of the 
decretal, amount. So according to 'the 
Privy Coundl the word 'value’ in Sec- 
tion 7(iv) means the value of the injury 
resulting to the plaintiff. Injury is the 
subject-matter of the relief. 

59. The Calcutta High Court has also 

talcen tliis view. Girish Chandra v. Seer/, 
of State, AIR 1928 Cal 55. The Court said: 
"(T)he value of the relief is its value to 
the plaintiff and not necessarily the value 
of the property involved.” The Court 
further said: "The value of the injunc- 
tion to the plaintiffs is really the value 
at which the injury to the olain tiffs' 
should be assessed.” AIR 1928 Cal 55 at 
p. 56 (emphasis (here in ' ’) miije). 

60. The word ’valued’ in the main 
part of Section 7(iv) (a) should recei-ye 
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the construction put upon it by the Privy 
Council and the Calcutta High Court. The 
effect of the 1938 amending Act is . not to 

. overrule this construction. In the result 
a conjoint reading . of Article 1 of Sche- 
dule I and the .main 'part of Section 7(iv) '' 

. {a) will show; , that 'the value of - the sub- 
ject-matter in ; dispute’ is, the market 
value of the' injury to the plaintiff. 

Gl. I cannot comprehend why the 
word 'value’ in the phrase 'value of '-fee 
consequential relief’ in the first proviso 
to Section 7{iv) (a) should hot receive the 
construction which the word 'valued’ has , 
already judicially recaved - before the 
1938 amending Act. Both the words are 
used in the same section. A word re- 
peated in the same section should be con- 
strued uniformly throughout unless there 
are cogent reasons to the contrary. I have 
not been shown any ■ contrary cogent 
reason. The Legislature cannot be charg- 
ed with either inelegance or clear siPht. 

62. Section 7(ivl (b) deals with a suit 
for accounts. In such a suit the value 
of the relief sought shall be the approxi- 
mate sum dua The Legislature has not 
adopted any ' artificial measure. This 
should suggest that in clause (a) also the 
Legislature did not intend to adopt any 
artificial measinre. 

63. Tlie word 'value’ occurs in various 
sub-sections of Section 7. Sub-sec- 
tion (ii) (a) deals with a suit for piain- 
tenance. It uses the expression "the 
value of the subject-matter of the suit.” 
Surely, the word 'value’ here means the 
market value. Suppose the. Tilaintiff 
claims a maintenance of 20 mds.' of wheat 
per annum. The word 'value’ will here 
mean ten times the market value of 20 
mds. of wheat. Sub-section (iii) which 
deals with suits for moveable properly, 
expressly uses the word 'market value’. 
According to the Explanation to sub-sec- 
tion- (iv- A) the 'value -of the proner^’ 
shall be the market value. The Explana- 
tion then goes on to prescribe a statutory, 
measure of the, market value of immoye- 
able property. In sub-section (iv-B)’ the 
scheme is identical. , In sub-ss. (v) (i) (c) 
and (d) and (ii) the value is the' market 
value. In clause (ii) the value is the real 
market value. Sub-section (v-A) is al- 

■ most similar in design.. Sub-section (v-B) • 
adopts a statutory measure of valuation. 
Sub-sections (vi) and ,(vi-A) follow - the, 
model of sub-section (v), (v-A) or (v-B), 
Sub-section (vii) provides for a- statutory 
measure. Sub-section (viii) follows tiie 
model of sub-section , (v), (v-A) or (v-B), ' 
Sub-section (x) (d) follows the. same 

model. The other sub-sections are not ap- 
parently material for our purpose, 

64. From the foregoing survey of va- 
rious sub-sections . of Section 7 there 
emerge three conclusions: (1) the word ' 

. '.'value’ is used either in the sense of real 


market value . or'. bf-„ statute-measured >; 
market value; ' (2)„ wherever- - the degislar ; 
ture selected the stattite-ineasufed market- * 
value., It has specific^ly said so.in; every^- 
sub-section;: where it intended to prefer'the 
real' market value, it has .merely used the - 
word 'value’.’ or 'market ■ value’ .in- tlie;', 
sub-section and has refrained from - pres- 
cribing a statutory naeasure of the, mar-.’ 
ket value; (3) various sub-sections . pres- 
cribed mutually, excluave - measures 
for, computation of value, AIR 1940 Oudh • , 

, 249.. These: conclusions are reinforced by ■ 
the decision of the Priiy Coxmcil in Phul, 
Kumari’s , case,' (1908) ILR 35 Cal 202 
(PC).V -r 

. 65. Having, ini regard this scheme of 
the sub-sections, the word 'value? in the'.; 
phrase 'value of the consequential relief 
will mean the real mairket value; and .not 
the statute measured • market - value , pres- 
cribed, in sub-section (iv-B) ' , (b). ., .-’ . ' 

66. Section 7{iv) (a) applies to a : suit 
where the first ' two reliefs are prayed . 
for. The first is the relief of declaration; , 
the second, is the consequential. relief , 
Section 7 (iv-B) (b) applies to a suit where 
only the relief of injimctibh is . prayed for. 
Owing to this nmnerical' difference in 
reliefs the reasonable man ..would ;expect 
that the court-fee payable .under > Sec- , 
tion 7(iv) (a) should be larger, than the ■ 
court-fee payable imder' .Section 7 (iv-B) •' 
(b). It is true that, in granting , injuhc- 

■ tion the Court may often, find facts, upon 
which the declaratory relief - may -. also be ' , 
granted,- But that is of. no.ihoment. The .. 
fact remains that while , the plaintiff asks 
for two reliefs, in the. former, case, he 
asks for only one relief in the latter case, i 
I put it to myself which ^.coiurse is imfair, 
and unreasonable — to pay court-fee on- 
one relief and obtain two reliefs or to 
pay larger court-fee than the one .payable 
on one relief .bearing, ih noind the prayeP . 
for two reliefs. .The ; answer is verily . 
plain and simple.' . y. ; 

67. It is also relevant .to ho-tice cer-. 
tain differences between sub-sec; (iv) -:(a) 
and sub-section (iy-B) \ (b). The former 
prescribes the .manimuna valuation pt • 
Es. 300/- tlie latter, .the minimumyvmu- 
ation of Rs., 200/-. The former prescribes . . 
no ceiling on .court-fee,': the latter pres- .. 
cribes a ceiling of Rs. , 500 /y._- 'THiirmy, 
.where the single relief of injuii^on ' 
affects the. properties ; of the .plamtiff, ^ 
well as the defendants, sub-sec. (iv-B) (b) 
asks the plaintiff to pay court-fee cm the' 
value ' of liis own property. .Sub-sec- 
tion (iv) (a) .does not .incorporate a sim- 
lar provision. Lastly,, where -_the 'relief ' . 
sought is with reference . 'to immoveable 
property, the value of the consequential y 
relief (this \vould also include in injunc- , 
tion) may be capable of valuation as well 
as' incapable of valuation. , But , ' under 
sub-section (iv-B) (b) .whenever .an ^in- . - 
junction is sought with reference to imr 


1970 . Chief Inspector of Stamps v. Lasml Narain (PB) iPrs. 67-711 All. 505 


moveable property, the relief -will always 
be capable of valuation and never incapa- . 
ble of valuation. , This result clearly folr 
lows from' Explanation I which prescribes 
a statutory measure of - valuation. If tlie 
consequential relief of injunction may be 
valued by the measure prescribed in sub- 
section (iv-B) (b) . there will never be a 
consequential relief of .injunction which 
is incapable of valuation. Tlie last , part 
of the first proviso becomes redundant to 
that extent. Such, a ' construction should 
not ordinarily be accepted; 

.68. ; This scrutiny of ' sub-sections (iv) 
fa) and (iv-B) (b) clearly shows that the 
scheme of the two provisions is distinct 
and discrete.. It is accordingly not legiti- 
mate to interpolate the statutory measure 
of the latter provision, into tlie former 
provision.. ' 

, 69. Counsel for the plaintiSs says that 
the valuation of , ' the consequential 
relief in' accordance with sub-section (iv- 
B) (b) leads' to a tnore equitable and just 
result, perhaps he means to say that the 
less the co'urt-fee is payable the more 
equitable and just is -the result to the 
plaintiS. It is abstract and -wishful equity 
and justice. Indeed one may wish for 
the total abolition of court-fees. But there' 
is never complete correspondence between 
the law and man’s wishfulness. The law 
always lags behind in the' race with 
wishes. And I am familiar with only 
one kin<J of equity , and justice — equity 
and justice according to the law. If the 
phrase 'value of the consequential relief 
were really ambivalent and reasonably 
susceptible of two constructions, I would 
have unhesitatingly preferred the. one fa- 
vourable to the plaintifEs, But the re- 
view of the context of the phrase and the 
scheme of the Act shows beyond doubt 
that the phrase has only one. meaning 
and not two. I cannot accordingly bend 
the phrase to do equity and justice ac- 
cording to my hiunour. Nor do I per- 
ceive any pressing need for taking liberty 
with the language of the Act. If a plain- 
tiS does not want to pay the larger court- 
fee imder sub-section (iv) (a), he can 
very easily avoid it by omitting the relief 
of declaration. The payment of a larger 
or smaller fee depends on his own free 
choice. If he omits the declaratory re- 
lief. in most cases he will suffer no harm. 

70. The construction which appeals to 
me also gets support from certain decid- 
ed cases. I have already noticed two of 
them, (1908) ILR 35 Cal 202 (PC); AIR 
1928 Cal 55. In Mrs. Janet- Anna’s cas^ 
AIR 1940 Oudh 249 the plaintiff claimed 
-(1) a declaration that the U. P. Tenancy 
Bin is, ultra vires in respect of the plam- 
fiff’s - property of Ramp-ur and (2) 

- an further proceedings in respect of the 
said Bfil should be stayed qua her pro- 
perty. A Di-vision Bench of the Chief 


Court held that the suit feU under the 
first pro-viso to Section 7(iv) (a) and that 
the second rehef was incapable of valu- 
. ation and that a.ccordingly it should be 
valued in accordance -with sub-section (v) 
as prescribed by the latter, part of the. 
first proviso. We are not concerned wi& 
■the correctness of the decision that the 
suit fen under the first , proviso. It is 
however important . to observ'-e that the 
Bench held that the second relief was 
.incapable of valuation. Tlie second re- 
lief was in- substance a rehef of injunc- 
tion. In Subedar Singh ,v. Durga Singh, 
AIR 1948 Oudh 297 the plaintiffs claimed 

(1) a declaration that they alone were 
entitled to the claims of the bazar and 

(2) that an injunction shaU be issued 
. restraining the defendants from interfer- 
ing -with their management of the bazar 
and reahsations. A learned single Judge 
held that the second rehef was incapable 
of valuation and should be valued under 
sub-section (v) as prescribed by the latter 
part of the first proviso. In both cases 
it was held that sub-section (iv-B) (b) 
would not apply. In AIR 1949 All 560, 
the plaintiff claimed (1) a declaration that 
the order of the T.R.O. requiring him to 
vacate rooms was null and void and (2) 
that the defendant should be restrained 
by an injunction from interfering with 
his possession over the rooms. This Court 
held that the suit fell under the first 
pro-viso to sub-section (iv) (a), that the 
second rehef was incapable of valuation 
aind that it shotdd be valued in accord- 
ance -with the latter part of the proviso. 
It was also held that it could not be 
valued under sub-section (iv-B) (b). In 
AIR 1958 All 41 the plaintiff claimed (1) a 
declaration that he was entitled to col- 
lect tehbazari dues and (2) that the defen- 
dant should be restrained by an injunc- 
tion from interfering -with his reahsing 
the tahbazari. The court held that the 
suit was governed by the first proviso to 
sub-section (iv) (a) and that the conse- 
quential rehef of injunction should be 
valued according to the market price of 
■the land. It is, I think, imphed in this 
holding that the case was governed by the 
phrase 'value of the consequential rehef’ 
and that the word 'value’ meant market, 
value and not the value calculated in ac- 
cordance -with the statutory measure pres- 
cribed by sub-section (iv-B) (b). 

71, To sum up, both reason and autho- 
rity lend support to the construction sug- 
gested by me. The phrase 'value of the 
consequential rehef’ means market value 
of the injury to the plaintiff. In the first 
suit the first plaintiff wants the conse- 
quential relief of injunction to restrain 
the defendants from interfering -with his 
management of the pro-perties of the 
Math and the deity as Mahant and Sar- 
barakar. He gets no remuneration as 
Mahant and Sarbarakar. If injunction is 
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•denied,- the first plaintiff’s functibh of.- 
managing as Mahant and Sarbairakar vrfU . 
suffer injury. The injury caused to this 
managerial function is incapable of y^u- 
ation. Accordingly : as regards the." im- . 
. moveable properties described in the , 
plaint the suit will have to be valued in 
accordance with' sub-section (y-B) as 
prescribed in the latter p^ of the first 
proviso. As .regards the money with the 
Receiver, the plaintiff has , to pay court- 
fee on that amount, -too. The actual 
court-fee wfil be calculated accordingly. 

72. The mover of the Bill which later 
became the 1938 amending Act had ex- 
pressed the belief that the Act was being 
made ’more explicit in its provisions, 
precise in its expressions ' arid fair and ' 
equitable in the levy of fees’. U. P. Gazette 
Extraordinary, dated 11-1-1938 p., 18. But 
the fate of the two suits demonstrates 
how misplaced, was this belief. One of the 
suits was instituted ‘ in Eebruary, 1952 
and the other in September, 1960. Parties 
are locked up in the litigatiori regarding 
court-fee and the merits of the suit are 
left behind far ' out of sight. Sub-sec- 
tion (ivl fa) has given rise to a lot of 
wasting litigation. The Madras proviso 
is more elegant than the first proviso to 
sub-section (w). It will cut short a good 
deal of wasting litigation and. do great 
public good if the U. P. Legislature now 
amends sub-section (iv) (a) in a sldlful 
manner. It may also consider \yhether 
it would be proper to apply the first pro- 
viso to moveable property as well. 

73. S. D, IQIARE, J. ; , This refererice . 
to a Full Bench of seven Judges became 
necessary because at the time the con- 
.nected appeals and the revision came up 

lor heariiig before a Full Bench of three” 
Judges the majority opinion was that the 
Full Bench case of AIR 1932 All 485, de- 
cided by five Judges and laying down ■ 
four rtests which should be satisfied . be- 
fore a relief can be called a consequential ■ 
relief within the meaning of Section 7 (iv) 

■ (a) of the Court-Fees Act - flrereinafter 
referred to as the; Act) required- recon- . 
, sideratidn..' ' 

At the time Kalu Ram’s ..case, AIR 
1932 All 485 (FB) was decided, the relief 
of declaration where .consequeritial relief 
was also pra.yed for was governed by 
• Section 7(iv) (c) of the Act. ■ The Act was' 
substantially amended in Uttar Pradesh 
thereafter, and , the provision correspond- 
, mg tos- original Section -7 (iv) (c) is .con- 
tained in Section 7(iv) (a) of the amended 
Act w’hich read as follows; ■ . .. 

"7. The amount , of fee nayable under 
this Act. in the suits next herein- 
: after mentioned shall be computed, 
as foUows: 

• ••• **»**• frv* 

"(iv) In suits — ■ ' . - ' ■ . 

(a) to obtain a declaratory decree or 
order, where - consequential relief 


other than, reliefs, specified in-. 

• section (iVrA) is-prayed; and', - < ■ 
■ fb) - for. accounts^ ' . 

according, to: the amourit. at whicfi,/ ■ 
the relief sought is valued in the> '. 
plaint or memorandum- -of ,appe^ - 

Provided that, .in suits'- fallirig \,imder S 
clause (a), where the .relief sought, V , 
is with reference ‘ to. any, immOve-i]. ,, 
able property, such . amourit -shall r 
be' the 'value jof the consequential . 
,- ''relief and if such relief is.incapable' . 

, of yaluation, then the value of the : 
...immoveable property computed , hi 
-- accordaiice with, -sub-section (v), .. 

, (y-A) or (v-B) of the section as the . 

'casemay .be: . - : . ■ . 

Provided, further, -ftat in all suits fall- .. 

■ ing under clause (a) such amoimf 
. shall in no' case be less ' than ., 

, Rs. ■ 300; ' and : . ' 

Provided also, .that ,iri 'suits falling. 

• under - clause (b). such amount shall 
- be -the approximate sum due to 
the plaintiff and the said 'sum shall 
form the basis for calculating (or.-., 
determining) the' yaluation of an , 

. appeal from a preliminary -decree 
passed in the suit.” 

■73-A. Sub-section (iv-A),. of the 
amended Act deals , with smts for , cancel- , 
lation or adjudging .void iristriurients and 
decrees. Sub-section (iv-B) (b) deals with 
suits for injunction; Sub-section (v) 
deals with suits for possessiori o'f lands, ■ 
buildings or gardens. 'and sub-sec. (yi-A) 
deals with . suits for partition. The riian- 
ner in. which the relief clairned . under 
Section ' 7 (iv) - (a) of the . amended Act has 
to^ be valued- is provided for under the - 
two provisos to . that sub-section. In mo^ 
of the cases ad valorem court-fee has to., 
be paid where, the relief prayed .; for Is 
with ; reference to any irhihbveable /.pro- • . 
'perty. - : • 

74. By. virtue of the .first Proviso .to 
Section 7(iv) (a) of the Act in all cases 
where the consequential relief is of the. 
nature , of possession .over immoveable ' . 
property,' it became immaterial whether 
the declaratory relief , arid the relief for • 
possesrton constituted two separate . re- 
liefs or they , in fact formed part of . one,' 
relief, that ..iri to say,, declaratory relief 
where consequential relief , was also pray-, 
ed for. -.In either case the court-fee pay- 
able, would be the same. It is only where -i 
the declaration and injunction were pray- 
ed for in the plaint that, the question 
could arise .w^hether the.i'elief of injunc- ■ 
tion was consequential within the mean- 
irig of Section 7 (iv) (a) of the Act. 

. 75. In cases where it is , possible ■ fo 
dairh the relief of declaration and of In- 
junction separately arid where each such 
relief cquld be claimed independently of 
the other, .there can be no objection if the 
plaintiff values both the reliefs separately 
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l;^d pays court-fees on them according to .decree where consequential relief was 
'the provisions of the Act It is clear prayed for as provided under S. 7(iv) (a) 
■; from the provisions of the Act that the . of the Act Iheir Lordsliips of the 
belief of declaration and also the relief SupremeCourtwhile-reiectingthatargu- 
-* of injunction had been provided for under ment observed that the substantive re- 
: different sub-sections of the Act and if lief of injunction could be claimed with- 


they are regarded to be separate reliefs 
;they can easily be valued and court-fees 
be paid on them as separate reliefs in ac- 
cordance with the provisions of the Act. 
In aU the cases before us the pl^tiffs 
have claimed the reliefe of declaration 
and injunction separately, valued them 
separately and paid court-fees on each of 
■.the two reliefs separatdy, A perusal of 
the plaints in all the connected cases 
. would show .that in hone of them a com- 
bined relief of declaration, and injunction 
iWas prayed for, 

: 76.- Normally in cases of this nature 
.the court could have no objection to the 
method adopted by the plaintiffs in valu- 
.ing each relief separately and paying 
’.court-fees in accordance ■with the pro'vi- 
aons of the Act. The relief of declara- 
tion has been specifically pro-vided for in 
the Act and could be valued in accord- 

S ce -with the pro'visions of the Act. Simi- 
dy the relief of injunction has also 
been specifically provided for elsewhere 
in ■the Act and could be separatdy valued 
according to the pro-dsions of fee rele- 
vant sub-section. The plaintifO could 
very well say that he was claiming two 
■separate reliefs and was paying court-fee 
on each of them. In such a case normal- 
. ly there should not be any objection from 
any side. 

77. However,’ it is well settled law 
feat a plaintiff cannot, by carefully draft- 
ing his plaint, succeed in paying court- 
fees less than what he should have paid, 
if the pith and substance of fee plaint 
is examined and it becomes clear feat in 
effect the plaintiff has claimed some ..other 
relief for which higher court-fee was 
payable. In 'the case of Vislmu Pratap 
Sugar Works ,(P.) Ltd. v. The Chief Ins- 
pector of Claims, U. P., AIR 1968 SC 102 
it was held feat the well-settled rule of 
law is that for purposes of fee Act it is 
■the substance, and not the form, of fee 
. plaint which has. to be considered for de- 
ciding which particular provision of fee 
'Act should apply. In feat case the argu- 
ment was feat although the plaintiff had 
prayed for the relief of injunction only, 
it was in effect a declaratory decree 
where consequential relief had been pray- 
ed for and feat fee pith and substance 
■of the plaint clearly revealed that fee 
■plaintiff ought to have asked for a decla- 
ratory decree where consequential relief 
had also to be prayed for,' and, therefore, 
the plaintiff should not have paid a small 
sum as court-fees on the substantive re- 
feef of injtmction under Section 7 (iv-B) 
.put should have paid a very large sum. 
■as court-fees for the relief of declarators; 


out asking for , any declaration {and in 
fact no declaration had been asked for) 
and, therefore, even after looldng to the 
pith and substance of the claim it could 
not be said feat fee relief asked for was 
of declaration where consequential relief 
had also been claimed. 

78. Two propositions of la'w emerge 
from this ruling. These are — 

fa) For the . purposes of the Act it is 
the substance.' and not fee form, 
which has to be considered while 
deciding which particular pro’vi- 
sion of fee Act applied; and 

(b) if the relief of injunction claimed 
could be claimed' as a substantive 
relief it cannot be regarded to be 
a mere consequential relief. 

79. The expression 'consequential relief 
has nowhere been defined in fee Act. 
Even after fee case of Kalu Ram, AIR 
1932 All 485 (FB) no attempt was made 
by the Legislature to define fee egres- 
sion 'consequential relief ocemring in 
Section 7(iv) (a) of the Act. If the Legis- 
lature was not satisfied wife the inter- 
pretalion of the aforesaid term by fee 
Full Bench of five Judges of this Court, 
it was open to it to give a clear definition 
of the term. It is significant to note 
that no such attempt was ever made 
during the last thirty-five years and the 
case of Kalu Ram, AIR 1932 All 485 (FB) 
has held the field. 

79- A. According to Oxford Diction- 
ary, the word "consequential” means 
"follo'wing as a result or inference”. It 
need not be confused wife the word 
'connected’ which means 'joined in se- 
quence’ or 'coherent*. 

80. The two independent reliefs of 
declaration and injunction where both 
the reliefs are independent reliefs may 
well be called connected reliefs. The 
relief of injunction can be said to be con- 
sequential to the relief of declaration 
only when it could not be claimed inde- 
pendently of fee relief of declaration. 
In my opinion, it is in this sense feat the 
words 'consequential relief have been 
■used in Section 7(iv) (a) of the Act. A 
•bare reading of feat provision of law 
would clearly show feat the main relief 
must be that of declaration and fee other 
relief must not be an independent relief 
but something which follows as a result 
■of the relief of declaration- It may per- 
haps be inferred that the relief other 
than the declaratory relief must not be 
capable of being claimed independently 
of fee substantive relief. 

80- A'. There is no force in fee con- 
•tentiott that in all conceivable cases, fee 
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conseqttenticil . relief , is capable , of, bdhg . 
claimed independently- as a sub^antive' 
reliel. The f ollovsdng , two examples 'will 
> show that there could be cases where the 
main relief is. that of declaration and the 
other relief is merely an ^ ancillary relief 
. Vvhich follows from the dedarato]^ re- 
•lief: . ^ ■ 

; fi); Upon declaration tirat the order • of 
dismissal passed by -fee defendant 
agairist the plaintiS is illegal and . 
ultra vires and is not binding on 
. him, the arrears „ of salary from 
.. the date of dismissal be allowed, to 
him, — r valued at Es. 50,000/-- 

(ii) Upon declaration that the plainliS 
is the adopted son of the defen-- 
. dant and. her late husband, the de- , 
fendant be restrained , from inter-' 
feting witli the plaihtiS’s right to- 
enter the residential house of the 
famH.v and reside in the . same — ■ 
valued at Es. 20,000/-. ... > 

. 81. In both these cases . it is obwous 
that the main relief is that of declaration 
and the .other, relief is only an ancillary_ 
relief which follows from the relief of 
declaration. ’ In example (il the plaintiff 
cannot claim the arrears of salary after 
his dear admission that he has been dis- 
missed by tlie defendant — though, ac- 
cording to him, illegally.' The plaintiff 
might he entitled to claim Ms wages by 
means of a summary process under Sec- 
tion 15 of the Payment of Wages Act, but 
until such dedaratioh is obtained he can- 
not daim those wages before the autho- 
rity constituted under the , Paymdit of 
Wages Act. In the dvil suit ^o where • 
the relief is of declaration and arrears of : 
salary, it is obvious that the main relief 
is that of declaration. Similarly, in illus- 
tration (ii), tlie main relief vsdll be that 
of declaration, and the other right wMch 
has been , claimed, by the plaintiff merely-; 
flows from the relief of declaration and 
cannot be daimed independently. A re- 
lief of dedaratioh. where a consequential 
relief is also asked for is fop Jhe pur- .. 
poses of the Act a composite relief and 
not- made up of two separate relTefs. .One 
court-fee has to be'paid on that compo- 
. site reliel Where the plaintiff has claim- 
ed the relief of declaration and the relief 
of injunction, separately, it is still witMn 
the . power of the court to say that judgr- ' 
ing the pith and substance of the plaint 
both the reliefs are to be.^ construed as 
one composite, relief, tliat is to say, , the 
relief of declaration where consequential 
relief has also, been .prayed for, . .-How- , 
ever, before the coiurt comes to tliat con- 
clusion it has, in my opinion to satisfy 
itseK that the relief , of dedaration and 
the relief of injunction could not be 
. daimed independently of each other, and 
- that in. any case the relief of injunction 
which has been claimed as a' separate 
and independent -relief could not be 


claimed as a ' septate' ; and. , Shdependdif ' 
relief.- In a, case where .the' relief of in- '-' 
junction can be ‘claimed 'as a' separate , and > 
independent relief it .may not be proper. ' 
for the court to say that .in fact .the . two; ; 
reliefs which ha-ve been separately claiih- ' 
ed and winch are capable of- being daim-, 
ed independently,,: of eadi-..pther:i-consti- > 
tute one single relief falling, under thej 
pro-visions of Section 7(iv) (a).;df the Act v 

82. Wliere -two reliefs ha-ve been sepa-i • . ' 
rately, provided for in "the Act .and . each.,- - 
of them could be daimed as an . indepen- ■' 
dent relief, it is difficult to .-imderstand., 
why they should not be ..aUo-wed ' to be. 
daimed as such and the ;COUi1; should 
necessarily arrive - at the. conclusion thaf • 
the second relief ; daimed is consequen-, ' . 
tial to the ffirst. If both the reliefe. can' 
be- claimed independently, they can be 
conridered to be. connected reliefs and-, 
the second relief might not be said . to be 
consequential to -the declaratory relief.. , 

83. In the case of AIE 1932 All . 48!r, 

(EB) fsupra) the folio-wing tests were 
laid down for interpreting - the , words^ 
'consequential, relief ’ as occurring in Sec- 
tion 7(iv) (c) (corresponding to S. 7.(ivV 
(a)) of the Act: — r . . 

(1) The relief follows directly Ifrom 
■ the dedaration given. 

- (2) The valuation of the . relief . is not 
capable of . being 'definitely ascer- , 
tained. .” . • . , 

. (3) The relief is not specifically, provid- - 
.ed-fbr an 3 rwhere in the Act, - 

(4) The' relief is one .wMch cannot. , b’e , 
daimed' independently of tiie de- 
, daration, as. a substantive relief. 

. 84. in. my opinion it is difficult to- say, 
that any of the four , tests mentioned 
above bos' now. beconie . redundant. ' ' No’ 
one says -that the' first test' has beconie re- 
dundant. The tliird and fourth tests .also 
cannot be said to be redundant, for the 
simple reason that if a- relief other than ' 
the relief of declaration can be daimed 
as an independent relief, and has been , 
daimed as such, there can be no ground 
for calling it . a consequential relief, , parti- 
cularly when it has been specifically pro- 
•vided for elsewhere in the , Act. The 
relief taxable imdef Section 7(iv) (a) -.of 
the Act being a composite relief (of de- 
daratioh and .-consequential relief),, may 
not -be capable- of being definitely ascer- 
tained. In most of the cases the relief, 
being a composite relief,, it can .only be 
arbitrarily valued. .Therefore, all the 
four tests laid down in the case' of AIE , 
1932 All 485 (FB) (supra) must still .be 
regarded . to be good tests for determin- 
ing whether, or not a particular relief Is 
a declaratory relief where consequential 
relief has been prayed for, . , 

85. I have not been able ,to, find any- 
thing in the amendments made under 
the Act subsequent to the . case of Kalu 
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Earn, jMR 1932 All 485 (FB) to show that 
the Legislature did not approve of the 
aforesaid, four tests to determine whether 
or not a particular relief was a relief ; of 
declaration where consequential relief 
had also been prayed for. 

86. I am of the view that the . four 
tests laid down in the , case of - AIR 1932 
All 485 "(FB) (supra) for determining 
.whether any relief claimed is a declara- ' 
tory relief where consequential relief has 
, also been prayed lor still continue to be 
good and valid. 

87. , In my. opinion the connected ap- 
peals ..and the civil reviaon- should be 
decided as indicated in my order dated 
.7-5-1969. 

88. BY THE COURT: In accordance 

vnth the, opinion of the majority, the 
civil revision and the special anneals are 
disposed of as follows: — ^ 

89. Special. Appeals Noi 27, 33. and 
34, of 1961 are partly allowed and . the 
orders of the learned Single Judge and 
of the Civil Judge are set aside in so far 
as they relate to the valuation of the re- 
liet The trial Court is directed to order 
the plaintiffs 'to value the suit according 
to the valuation of the relief of the in- 
junction determined in accordance with 
the provisions of sub-section (iv-B) of 
Section 7 of the Court-Fees Act and to 
pay court-fee thereon. Parties will bear 
their own costs throughout. 

90. Civil Revision .Wo. 526 of 1963 Is 
dismissed. Parties will bear their own 
costs of the revision. 

Appeals partly allowed and 
Revision dismissed. 
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Moattar Raza and others. Appellants v. 
Joint Director, of Consolidation, U, P. 
Camp at Bareilly and others, Respondents. 

Spl. Appeal No. 805 of 1967, D/- 28-11- 
■1969, against judgment of M. H. Beg. J. 
in C. M. W. P, Wo; 1296 of 1963, D/- 27-7- 
1967.' ' . 

Tenancy Laws — U. P. Zamindari Aboli- 
tion and Land Reforms Act (1 of 1951), 
S. 18(1) (a) — Land other than sir and 
grove — Proprietary right in respect of 
subject-matter of waqf-alal-aulad — One 
of co-mutwallis (who were also co-hene- 
ficiaries) cultivating land personally — ' 
Right of hhumidhar does not accrue either 
in his favour or in favour of the other co- 
mutwalli — Wakf — Incidents of. Ob- 
servations in AIR 1933 AU 407, Overruled. 

In a case where, on the date immediate- - 
l y preceding the date of vesting, out of 
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two , co-mutwallis (who were ''ct- 
beneficiaries) of a waqf alal-ahlaa''iiv^I, 
by a Shia Muslim, one co-mutwalfK 
personally cifitivating a land (other^^. 
sir and grove), the proprietary righl^'. 
respect of which was subjectrmatter of 
waqf, the right of a hhumidhar does noX ■ 
accrue imder Section 18(1) (a) either inv\ 
favdxir of both the co-mutwallis 'or in X. 
favour of that co-mutwaHi alone, who was 
cifitivating the land. ' (Para 26} 

In every case of a waqf, whether .public, 
or private, the waqf property vests in God 
Almighty or .in the waqf itself as an in- 
stitution, or a foundation eo noihine and 
not in the Mutwalli or the. beneficiary. 
There is nothing in Mussalman Waqf Vali- 
dating Act, 1913 from which it can be 
spelled out that in the case of a waqf-alal- 
aulad the walcf property does not vest in 
the God Almighty or the wakf itself, hut 
vests in the mutwalli or mutwaUis. The 
legal status and position of a mutwalli 
under a wakf under the Musalman Law is 
that of a Manager or Superintendent. Un- 
less so provided in the deed of wakf, a 
mutwalli, although charged with the duty 
and obligation' of managing the wakf pro- 
perty, can have no beneficial interest even 
in the income of the v/akf. Merely be- 
cause, in a waqf-alal-aulad, beneficial in- 
terest has been made solely enjoyable by 
•Ihe family members and descendants of 
the wakf, it cannot be said that tliev have 
any inlrerent right or can as of right 
claim to be entitled to manage the wakf 
property. The right of management Is 
derived under the deed of wakf itself or 
under the relevant law or usage, as the 
case may be, but this right of manage- 
ment or mutwaUiship is not necessarily 
dependent on or co-existent with any 
benefit conferred on the mutwalli. Obser- 
vations in AIR 1933 All 407, Overruled. 

Case law discussed. ^ (Paras 18, 21) 

Ordinarily, cultivation of walrf land by 
a Mutwalli must be treated as culti- 
vation done in his capacity as Manager or 
Superintendent of the wakl Therefore, 
wakf land so cultivated before the coming 
into force of the Act would have become 
God’s Khudkasht or that of the wakf it- 
self, provided, however, other requisite 
conditions, if any, under the then existing 
tenancy law were also satisfied, ■ Whether 
in consequence of cultivation of walU land 
personally by a co-mutwalli, who was also 
a co-beneficiary, the rights of a hhumidhar 
did or did not accrue in favour of the walcf 
or God cannot be decided in the abstract 
as a matter of law, but can and has to be 
decided on the basis of material evidence, 
^rect or circumstantial, adduced in a given 
case. ' (Paras 21, 25) 

Cases Referred: Chronological Paras 

(1962) Am 1962 SC 1722 (V 49) = 

1963-1 SCR 20, Thalcur Mohd. 

Jsmail V. Thakur Sbabir Ali 15, 3.6 
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cdnseciuR 1937 pc 127 (V 24) =■ ; 

App. ,158, Ali Zamih v. . . 

■ reHe^ ah Khan ' :I14 

, aIE 1934, pc .77 (V 21) - 

Ind, App. ,50. Allah EalAi y, 

‘Shah Mohd. ■ Abdul Kahim 113- 

J933) AIR 1933 All 407 .{V 20) =' ; 

1933 All LJ 685, Mohd. Qamar ^ . . 
Shah Khan . V- Mohd. . Salamat Ali ' 

5, 6, 7, tt5. 

(1927) AIR 1927 .PC 2 (V 14) = 

54 Iiid. App. 33, Mt. Abadi Begum 
V. Mt. Bibi' Kaniz ‘ -9, tL2 

(1923) AIR 1923 PC 44 (2) (V 10) = 

50 Ind. App. 84, Abdur Rahim v. 

Narain Arora' . ' 5, 8, 9, 10 

(1922) AIR- 1922 PC’ 123 (V 9) = 

48 Ind. App. 302, Vidya yaruthi 
V. Balusami Ayyar . .9, 11, 13 

(1894) 22 Ind. App. 76 =■ ILR 22 
Cal 619 (PC), Abdul Fata Mahomad 
V. Russomoy - • , 17 

Haji Iqbal Ahmad,' K. C. Saxena, Syed 
Afsar AH, Iqbal Ahmed and Sharafat AH,- 
for Appellants; S. Sadiq AH arid Standing 
Counsel, for Respondents. ' 

A. K. KIRTYj J. : — The foUovHng ques- 
tions have been referred to this Bench for 
answer: — 

"Where, on the date immediately pre- 
ceding the date of vesting, out of two co- 
mutwalHs (who were also co-beneficiaries) 
of a waqf-alal-axilad created by -a Shia 
Muslim, one co-mutwalH was personally 
cultivating a land (other - than ^ir and 
grove), -the proprietary right in respect of. 
which was subject-matter of the whkf, did. 
the rights of a bhumidhar accrue in the 
land under Section 18(1) (a) of the U. P. 
Zamindari AboHtion . and Land Reforms 
Act? If so, whether they accrued , in 
favour of the wakf or God or m favour of 
both the co-mutwallis or in favour of that 
co-mutwaUi alone who was cultivating 
the land?” 

. 2. . Tlie above questions arise in the 
following circumstances. One Sibte Hasan, 
a Shia Musalman by. faith, had created a 
waqf-alal-aulad \mder a deed of waqf 
dated 8-2-1918, appointing his male des- 
cendants as. mutwalHs; and also making 
them beneficiaries, generation "after gene- 
ration. The subject of the wakf was sonic 
zamindari property. The' waldf died in 
■1924 leaidng behind, two sons, Farzand 
Hasan and Sibte Hasan, aS co-mutwaUis 
and , co-benefidaries. ' Sinte ' Hasan, it ap^ 
pears, was a minor at that time and the 
wakf property came to be actually manag- 
ed' by Fai-zahd Hasan. Part of the land of 
the wakf estate was let out to tenants, 
•while some , plots were - cultivated by 
Farzand Hasan himself. It is not quite 
dear whether Sibte, Hasan cultivated any 
land personally after creating the walrf, 
but it is. admitted that he had ho khud- 
kasht land when he created the K 

is also not dear whether Farzand . Hasan 


had himself, for the first time, brought' • , 
any land tmder personal cultivation hr, had, 
continued to , cultivate the, land/ winch,,': ; 
after creating the "wakf, "Sibte Hasan had 
in his lifetime brought . under ^ 
cultivation’. . .'■ ■ 'V,- 

3. Farzand Hasaii ..died on. -29-10-1954; 

and, upon his. death, the land persohaUy , ' 
cultivated by him , continued to,, be in the 
possession and cultivation- bf his heirs,, who / 
are the appeUants before us.: ■ In the fe- ,‘ 
venue records also, all such' land dobd re- • 
corded as being in the cultiyatory posses- .’ 
sion of Farzand -Hasan during his Hfe- 
time and thereafter in the name, of the 
appeUants, -who are his legal heirs. ' After 
■the enforcement of -the tJ. P. Zamindari 
AboHtion' .and Land Reforms Act, 1951,.. 
Farzand Hasan had claimed to have ac- 
quired bhumidhari rights in the land and 
on his death, his legal heirs- claimed to 
have 'become hhumidhars thereof. How- 
ever, in consoHdatiop proceedings a dis- 
pute arose between the heirs of Farzand, 
Hasan arid Simte Hasan in regard to ’the, 
said land the former claiming exclusive 
bhumidhari rights and the latter, claim-' . 
iiig co-bhumidhari rights.. All the con- 
solidation authorities appear to have' given . 
decisions against Simte Hasan. He chal- 
lenged those decisions by filing, writ peti- 
tion No. 1296 of 1963 praying,, inter .alia, . 
that the adverse orders passed ' by the 
various 'consoHdation authorities be quash- ■ 
ed. .. ■ ' • ■ , 

4. ' The .writ petitiori was decided hy 
M. M. Beg, J., who quashed, the orders of 
the consoHdation authoiities and remand- 
ed the matter to be decided in accordance 
with law as indicated in his judgfnent ■ 
dated 27-7-19,67. , Against the judgment of . 
Beg, J. a special appeal was filed, by , the 
heirs of Farzand Hasari.' The special ap- 
peal came up. before a- Division Bench bf 
this Court, which, by its . brder dated 
13-5-1969, deferred the ' questions quoted 
at the outset for answer by a larger' Bench. 

. Tins' Full Bench having been constituted " 
, by the Hori’ble the Chief Justice for 
answering the said questions, the matter . 
has come, up before us. - ■ 

5. A perusal of - the . referring order 
dated 13th May, 1969, shows that before 
the Di-vision Bench' an argument was raised 
by the learned counsel for the appeUants 
that in the case' of a waqf-alal-aulad creat- , 
ed by a Shia MusHm, the proprietary’ right 
in the walrf property vests in .the mut- 

. walli of mutwalHs and not in- God . 
Almighty nor in the -wakf itself In sun- 
poft of this contention reliance was placed 
on certain observations inade by a Divi- 
sion Bench of this Court in Mohammad, 
Qamar Shah Khan v. Muhammad Salamat 
AH Khan, AIR 1933 AH 407 = 1933 AH 
LJ 685. To countermand this' argument 
and the observations made in Mohamrriad 
Qanaar’s case, AIR 1933 All 407 ~ 1933 
All LJ 685 (Supra), xeHance- was placed 
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■on behalf of the contesting respondent, 
Simte Hasan, on the decision of the Privy 
Council in Abdur Rahim v. Narain Axora, 
AIR 1923 PC 44 (2). 

6. The. learned Judges constifjiting the 
Division Bench in the instant case appear 
to have entertained some doubt as to the 
correctness of the observations made in 
Mohd. Qamar’s case, AIR 1933 All 407 = 
1933 All LJ 685 (Supra) and, in the <nr- 
cumstances, they thougHt it appropriate 
that the question should be examined and 
answered by a larger Bench. It may be 
noted here that the appeal itself has not 
been. referred to this Bench and that this 
Bench is required only to answer _the 
questions franied by the Division Bench. 

7. In Mohd. Qamar’s case, AIR 1933 All 
407 = 1933 All LJ 685 (Supra) the pro- 
blem which had directly arisen was as to 
whether the Mutwallis under the wakf 
in question were co-sharers within the 
meaning of .Section 164 of. the , North 
Western Provinces Tenancy Act of 1901. 
.One of the Mutwallis had filed a suit for 
recovery of 'a certain amount on accoimt 
of his share of the profits of the wrdcf pro- 
perty against the defendant Mohd. Salamat 
Ali, who was the other co-mutwalli and 
had during the relevant period acted as 
Lambardar. The question assumed impor- 
tance because in case the plaintiff did not 
■have the legal status of "co-sharer” under 
the Tenancy Act' of 1901, the suit filed by 
him would not be legally maintainable. 

■ In deciding this question the . learned 
Judges, inter alia, observed: — 

"In Muhammadan Law, there are two 
classes of wakf. . One is public and the 
other is private. A public wakf is one for 
a public, religious or charitable object. A 
private wakf is one for the benefit of the 
settlor’s family, and his descendants. Under 
the Musalman Wakf Validating Act of 1913 
a Muhammadan may settle the whole in- 
come of the endowed property for the 
maintenance and support of himself and 
his descendants from generation to genera- 
tion, provided that there is an ultimate - 
gift to charity. To hold that mutwalli 
holding waqf property in a waqf of this 
kind is not a co-sharer for the purposes 
of the Rent Act would be taldng a very 
narrow view.. It is true that according to 
the view taken in Durga Prasad v._ Hazari 
Singh and Narain Das Arora v. Haji Abdul 
Rahim, the estate in the wakf property 
vests in God after the creation of a public 
wakf. But, we doubt, if if can be argued 
' that in private wakfs the estate vests in 
God. 'The correct view would be , to hold 
tliat the estate vests in beneficiaries’.. In 
case of private wakfs the mutwalli is, 
■practically speaking, the owner— with one 
limitation and that is that he cannot make 
a transfer of the wakf property. But in 
every ' other respects his position is the 
■same as that of an owner. A Mutwalli 


holding a property in the case cA 
vate wakf cannot , be said , to be 
manager or a superintendent. A mkN 
holds the property during the pleasu5!^. 
the proprietor. But the mutwalli in w^\ 
holds the property during his life.” 

,8. The observations, quoted. above, spe^\ 
ciaUy the portion thereof underlined (here :;\ 
in ‘ ’) by me, will show that the question 
as to whether in case of a private waqf ' . ' 
the proprietary title and right in the waqf 
property vested, in the Mutwalli or not 
did not directly arise. In a sense, therefore, 
the observations are in the nature of 
obiter, dicta. It may here be also noted, 
that the Judicial Committee’s decision in 
Abdur Rahim's case, AIR 1923 PC 44 (2) 
(Supra) was neither cited before the;Bench 
nor was it considered by the learned 
Judges, ■ 

9, A review of the ■ authoritative judi- 
cial pronouncements on the subject will 
show that the consensus of judicial opinion 
is overwhelmingly in favour of the pro- 
position that the wakf property vests in 
,God Almighty and not in the Mutwalli 
By 1933, the Privy Coimcil had at least 
in three reported decisions clearly and 
unmistakably expoimded the legal position 
and had held that the property vested in 
God. The leading case on the .subject is 
Vidya Varuthi v. Balusami Ayyar, AIR 
1922 PC 123 which has been consistently 
followed and relied on by the Privy Co\m- 
cil itself in all subsequent cases. When 
Qamar’s case was decided by this Court in 
1933, besides Vidya Varuthi’s case, two 
more cases, viz., AIR 1923 PC M (2) 
(supra) and Mt. Abadi Begum v. Mt. Bibi 
Kaniz, AIR 1927 PC 2, had been decided 
by the Privy Coxmcil. Unfortunately, 
however, not one of these cases appears 
to have , been brought to the notice of the 
learned Judges of this Court hearing 
Qamar’s case. 

10. Vidya Varuthi’s case, it is true, re- 
lated to a Hindu Math and not a Muslim 
•waltf. But it was pointed out by Mr. Amir 
Ali J. in his learned and very elaborate 
judgment, delivered on behalf of the Judi- 
cial Comihittee, that in India maths and 
\vakfs in many respects possess the same 
legal characteristics and incidents. Clearly 
and without reservation, the law was 
stated by Mr. Amir Ali J. thus at p. 127, 
colunm 1: 

", the Mahomedan law relating 

to trusts differs fundamentally from the 
English law. It owes its origin to a rule 
laid down by the Prophet of Islam; and 
means 'the tying up of property in the 
ownership of God the Almighty and -devo- 
tion of the profits for the benefit of human 
beings’. When once it is declared that a 
particular property is wakf, or any such 
expression is used as implied wakf. or the 

tenor of the document shows that a 

dedication to pious or charitable purposes 
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plairn pq^^the riglit of the wa0uif Is exfin-; 
relief • snd.the ownership is transferred 
/ Almighty. • The dofior may name 
-meritorious object as -the recipient of 
0 ^ benefit The manager of the wakf is 
,.*e Mutawalli,' the governor, superinten-^ 
iient, or curator..-..:.......But neither the 

Sajjad-nashin nor the Mutawalli has any 
ri^t in the property belonging to wakf; : 
the property is not. vested in him.....,.-” 

At another place in his judgment Mr. Atnir 
All J. again observed:— • ' 

. "Ifeither, ■ imder the, Hindu law nor In 
the Mohammedan system is any property 
conveyed to a Sebait or a Mutwalli, in the 
case of a dedication. Nor is anv property- 
vested in liim; whatever property he holds 
for the idol or the institution, he holds as 
manager vhth certain beneficial interest 
regulated by custom and usage. Under 
■ the Mohammedan Law the moment a* wakf 
is created, all rights of property pass out , 
of the wakif,. and vest in God Almighty.” 

11.' In Abdur Rahim’s case, AIR 1923 
PC 44 (2) (supra), under the wakf deed in 
question, half of the incorhe of the wakf 
property had to be devoted to specified 
pious purposes and the remaining half was 
to be utilised for the benefit of the wakif’s 
descendants. It appears that one of the 
Mutawallis had created an encumbrance 
on a part of the wakf property. This en- 
cumbrance having been challenged as in- 
valid, a contention was raised that in re- 
gard to half of the wakf property, the in-_ 
come of which had not been directed to 
be devoted to specified pious pu^oses, the 
encumbrance was not only binding on the 
Mutwalli who , had created the same, but 
also on the walif itselt This contention 
was repelled by the Judicial Committee, 
and, placing direct reliance on the deci- 
sion in 'Vidya Varuti’s case, AIR 1922 PC 
123 Lord Sumner inter alia observed as 
follows: — 

"The property, . in respect of which a 
wakf is created hy the settlor, is not mere- 
ly charged with such several trusts as he 
may declare. While remaining his property 
and in his hands. It is in every deed 'God’s 
acre’, and, this is the basis of the settled 
rule that such property as is held in wakf 
,1s inalienable, except for the purpose of 

the v/akf where 'an attempt is 

made . to grant a mortgage for purposes 
foreign to the 'necessary , purposes of the 
wakf, which is therefore, , as such tin- 
sustainable, the whole mortgage fails.- It 
.cannot, for purposes. of .enforcement, be 
severed into two. distinct charges one dec- 
lared for pious uses, on one part of the pro- 
perty, and another and separate charge 
. declared on .another part for the uses of 
the ' mortgagor only. The property • itself 
is not to be regarded .as severable and 
chargeable according to the measures. of 
the interest, which the settlor’s family 
may have in. the rents and profits Of the 
. whole,” , 


. 12.' The same question, was again con-:,/.' 
iSdered by the Judicial Committee in AIR 
1927 PC 2. In that case, the, iinpu.gned , 
wakf was created by a Shia Muslim lady , 
appointin.g herself the first Mutwalli and \ ,. 
reserving* a right, to, receive a monthly, ' ' 
salary , of Rs. - 125/r from out of .the inr 
, come of .the . wakf property. The wakf '; 
was held to be invalid on. the, ground that ' . 
the settlor under the colour of fixing her , . 
salary as Mutwalli - was really reserving ■' 
for. her lifetime a portion of the income . ' 
or usufruct ' of the .property far-.in: exr 
-cess of what was , assigned in the deed to 
future Mutv/alhs or could reasonably Have . 
been; assigned to them; .The Judicial Com- . 
mittee held that the Maliomedah Law 
does not recognise gifts inter vivos as valid 
unless possession is given -to the “.donee .- 
and that'this rule equ^y applies to wakfs . , 
of gifts for religious or charitable pur- ■ 
■poses, at any. rate among Shias. It was fiir- ', , , 
ther observed that the four conditions as. , 
to the validity of wakfs laid do-wii in the' 
Suraya. the leading .Shia authority, .are . ^ 
follows: — - ; 

■1. It must be perpetuOl; 

2. Absolute and unconditionalf, 

3. Possession must be given of the , 

Nowkoof-of the thing appropriated; . 

and: ■ . ' ' - : 

, 4. It must be entirely talcen out of the 

wakif or appropriator. . 

■ 13. - The legal position was further made 
clear by the Judicial Committee itself in • 
Mt. ARah Rakhi' v. - Shah Mohammad 
Abdul Rahim, AIR 1934. PC 77. , In this ; . • 
case the judgment delivered by Mir. Ameer . ^ 
Ali J. in Vidya Varuti’s case, AIR 1922 PC 
123 (supra) was relied on and the view 
expressed therein Was reaffirmed. - . 

14. The question again came up for ■ 

' decision before the Judicial Committee in' . 
Ali Zamin v. Akbar Ali Khan,' AIR 1937 
PC 127. In this case, the Judicial Coin- ,, 
mittee reiterated its -earlier -view and ' 
inter alia, observed , that under the. Shia 
Law actual delivery of possession- by, or 
by the direction of the wakif is a’.condi-, 
tion precedent to the wakf having validity 
-and effect, arid that, in cases v/here the 
wakif himself is the mutwalli, the. change 
in the character- of possession as mutw^ 

. from possession as ,o>vner ; amounts . to 
■transfer of- possession of the, property dedi- , ' 
cated. It was further observed that, when 
. the settlor himself is the first mutwalli,. it 
must be proved that the settlor changed 
the character of his possession, continuing 
to hold the property not. as Malik of the 
property, but as mutwalli of the wakf ■ 
This could be done , in different ways, 
depending on the circumstances of the' 
case. Mutation may be, one method of . 
doing it'; Opening of separate account in 
the name of the wakf may also afford suf- , ; 
ficient evidence that the properties men- 
tioned in the wakfnama were put into 
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23. After the Congress held in Madrid 
'£n 1953 the following dassiflcation of 

leprosy seems to be more acceptable ac- 
cbrdmg to the recent work. This clasa- 
Sfication ,is mainly based on the power of 
resistance. Lo“w resistance produces the 
definite histological picture of the lep- 
roma which appears in all tissues. High 
resistance produces a different picture 
known as tuberculoid. The first is the 
result of absence of tissue reaction; the 
second that of effective reaction. There 
may, however, be a prelopramatous and 
. a pretuberculoid inclubatioh period in 
which the reaction to the bacilli is slight. 
The affected, tissues during the period 
show changes which do not' indicate the 
type which may eventually evolve and 
this form is known as 'indeterminate’. 
There is a. fourth type, in which the 
cellular reaction is intermediate be- 
tween lepromatous and tuberculoid, 
known as border line (Dimorphous). Thus 
there- are four types of leprosy (a) Lep- 
romatous (b) Tuberculoid; (c) Indeter- 
minate; and (d) Border line (Dimorphous) 

< — ^Manson’s Tropical Diseases, pages 488 
and 489. ' 

24. Rogers and Megaw, however, give 
the following classification (1) Cutaneous 
or lepromatous; (2) Nemral; (3) Mixed, in 
ficcordance with the tissues mainly affect- 
ed. After the Brazil Leprosy Conference 
hdd in Brazil in 1947, the following 
classification came .in vogue; (1) Un- 
characteristic or unidentified; (2) Tuber- 
culoid; and (3) Lepromatous, (Rogers and 
Megaw) page 321. 

25. It is already seen that after the 

Madrid Conference of 1953 the classifica- 
tion mentioned above seems to have come 
in vogue. . - 

26. At the biennial session at Jamshed- 
pur in 1955 the Indian Association of 
Leprologists adopted the following classi- 
fication; (1) Lepromatous; (2) Tubercu- 
loid; P) Maculoanaesthetic; (4) Polyneu- 
ritic; (5) Borderline; and (6) Indetermi- 
nate. It has, however, been pointed out 
that from the point of workers in India 
the three most important classes are Lep- 
fomatous. Tuberculoid and Maculoana- 
esthetic. It is believed that vast majo- 
rity of cases in India fall in one of the 
three classes. The other three classes 
are considered of secondary importance. 
(See notes on Leprosy by Dharmendra, 
page 75). 

27. What must follow is that', while 
Borderline, which is also called Dimor- 
phous is a form which is more_ serious 
than Tuberculoid but not as_ serious or 
grave as lepromatous. It is , an inter- 
mediary form between the two. 

28. Now, lepromatous .leprosy is the 
type seen in persons with a negli^ble 
resistance, and leprosy bacilli are wildly 
disseminated throughout the skin, nerves 
and- reticulo-endothelial system. In this 
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t^e patches are fotmd on the biL^gr 
ticularly on the buttocks • nei\^\ 
thickened and contraction also . api^v";, 

■ In tWs type the thickening . of nerves' ijv 
associated sensory or motor dys-functi^\ 

IS usually seen''iii cases where the diseas.\ 
-is seen advanced, (pages 490 to ' 494 oi'l. 
Manson’s Tropical .Disease^, 16th Edi- vH 
tion). . _ > 

• 29. Rogers and Megaw at pages 321 
and . 322 observe that ' in Lepromatous 
tSTDS in the earliest sldn lesions infiltra- 
tioh of the papillary layer of the corium, 
produces smooth erythematous patches; 
and next the baciUi cause thickening of 
the tissues later still the infiltration 
spreads deeper than the follicles and 
causes a general smooth thickening of 
the skin in patches. These in time may 
go on to the formation of actual nodules 
in which there are swarms of the acid-- 
fast rod shaped leprabacUli, which tend 
to group themselves in the characteristic 
infeacellular bundles. In addition to 
being found in large lepta cells the bad- - 
'Hi often invade the lympatic channels, 
and spread through them to the deeper 
skin layers. In this tjme contractures of 
the ring and little fingers occur. In 
advanced cases the radial nerves also 
frequently become involved with even- 
tual atrophy of naany of the intrinsic 
muscles of the hand and the characte- 
ristic claw-hand deformity and contra- 
ctures resulting from this. 

30. According to Dharmendra, in this 
type the chief lesions are found in the 
skin and mucous membranes. The nerves 
are infected but there is less nerve thic- 
kening.- Leprosy bacilli are present in 
the lesions in large number • and ^routine 

- sht smears from the affected . skin and 
nasal mucosa are moderately or strongly 
positive. The cases are therefore 'open’ 
i.e., infectious. In the lepromatous type 
of leprosy, the prognosis is usually grave. 
Early subsidence of the disease is rarely 
seen, and when the disease subsides, re- 
lapses are common, serious deformities 
and disablemeant are lilcely to remain 
when the disease finally becomes arrest- 
ed (Dharmendra pages 80 and 81). 

31. , Dharmendra characterises the 
Lepromatous leprosy as the severe or 
malign form seen in persons mth little 
or no ’•resistance to infections. In this 
form the disease is widespread in the 
'body with notable involvement of skin 
arid nerves. It is characterised by the 
piesence of diffuse infiltration, flat or 
■thick patches, nodules and 'ulcers. Bacilli 
are present in large number and the slit 
moderately or strongly positive. The 
learned author therefore considers this 
type as the 'severe or malign’ type of 
leprosy, (pages 10, 12 and 21). 

32. On somewhat similar lines, Man- 
son’s Tropical Diseases (16th Edition) at 
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cohsequw opines: ; , - • t. 

: daitn'e^he lepromatous type one .snould 
relief- 'of arrest rather than- cure” ; • • 

shbivbsy may sometimes become the most 
rhj>ulsive loathsome disease known to 
o-^an. • The'infectivity of the case is on 
,;ciie high, degree in :such type. According 
■to Rogers and Megaw, lepromatous -lep- 
rosy' is 20 times more infective than the 
nerve form. Advanced .mutilated nerve 
cases .are , ob-viously beyond, remedy^ but 
the infectivity tends to die out and 'the 
patients may live for several decades un- 
til released by some inter-cmrrent disease. 
Relapses are common and liable to occur 
if treatment is stopped too soon after 
apparent recovery. It should be con- 
tinued until negative examinations for 
lepro bacilli have occurred over a long, 
period. Re-examinations must be continu- 
ed for a considerably long period. In 
late nerve cases and advanced cases 
treatment can do little for the unfortu- 
nate victim. 

33. It will thus be seen that the learn- 
ed authors are unifoirnly of the opinion 
that lepromatous leprosy is a severe and 
malignant form of leprosy. It can be only 
arrested but in spite of it, relapses are 
common. A constant and •vigUant treat- 
ment for a considerably long time per-, 
haps life long is necessary. This type is 
infectious and the prognosis in this type 
is usually grave. In spite of the arrest of 
the disease serious deformities and dis- 
ablement continue. It can therefore be 
safely said that this type is viru- 
lent and iricurable. It is a common 
ground that virulent is not a medi- 
cal term. But the meaning which this 
word carries is covered by the descrip- 
tion of this form of leprosy when it is 
called as grave or malign - type as we 
have seen above. It is incurable in the 
sense that its spread can be arrested but 
relapses are common and therefore a 
very long period of treatment almost for 
the rest of the life is necessary. It is 
true that the quarterly, magazine 'Lep- 
rosy in India’, April . 1968 part_ puts the 
• Leprosy as curable. The following is the 
observation of Dr. Dharmendra who 
wrote the article. 

"Leprosy is curable, and in • recent 
years there have been great advances in 
■the treatment of this disease.. Early 
treatment, gives best results, and prevents 
deformities. However, teratment bene-, 
•tits advanced cases also and the existing 
deformities can be corrected bv recon- 
structive surgery”. 

This opinion of the learned author is not 
inconsistent with what is quoted from his 
notes on leprosy. Moreover, the learned 
author in the same article earlier observ- 
ed that leprosy is a' disease like tubercu- 
, losis and other infective disease. These 
are two types, one infective and the other 
nonTinfective. We have already seen 


that the learned author , accepts lepro- . 
matous leprosy as infective and of grave 
type. In this article also, . he says , that 
the sulphone drug, treatment has its' cer- . 

. .tain 'liroitations, the important one being 
the very long time .taken to render ‘ 
patients non-inf ective. The other authors \ 
■whom we have quoted are' more empha- 
tic as Dharmendra also is that lepronaa- 
tous leprosy is a malign form and in- 
fective • one. ' It . can, be arrested but ^fe- 
lapses are common 'and treatment for a 
long period almost life long is' necessary. 
And even after that deformities = conti- 
nue although such deformities can, be 
•corrected by surgery. Nevertheless the 
. disability remains. , It is ' in this sense 
that section 13 uses the word incurable. 

If the argument is right that every form - 
of leprbty is absolutely curable,- then the 
legislature in their wisdom would not 
have used the word 'incurable.’ ■ 

34. The reasons given by the learned 
Judge for holding that the disease from . 
■wMch the wife is suffering is incurable 
■within the meaning of the, Act cannot be 
said to be wrong. Similarly, the reasons , 
given by the learned Judge for .holding 
that the disease, is ■virulent cannot also 
be said .to be very much ■wrong. We have 
already pointed out that the term 'viru- 
lent’ is not prevalent in the medical line 
and the meaning of that term', has to be 
understood keeping in -view the nature 
of the disease. We have no mahner . of 
doubt that the disease of the ■wife is at 
the advanced stage and is of. malignant 
type and is highly -infectious. It. can 
therefore safely be deduced that it is of 
a "Virulent type. We therefore agree with 
the conclusion of the. Court below that 
not only the "wife suffers from leprosy 
but the leprosy is of , the- lepromatous 
type and that it is virulent and incura- 
ble. The husband therefore is entitled 
to, get the marriage dissolved. 

35. It is really . unfortunate that in 
spite of the fact that the disease was 
existing at the time of marriage and was 
known to both the wife as well as her, 
father {R. W. . 1) it was withheld , from 
P. W. 3 before he was married. The res- - . 
pondent, the wife, was not given, appro- 
priate treatment even after the disease 

-Was detected and was known both to the 
■wife as well' as her father. That this, is 
so is quite clear from the letter Ex. B-I 
dated 20-4-1964 and 'the reply which 
admittedly was given to this letter by 
the father-in-law,' Ex. A-4 dated 30.4. 
1964. In the reply' R.' W. 1 does not,, 
show his surprise , at the disclosure of the 
disease as he was already aware of it 
and that is why he promised to send 
the available records for her treatment 
to P. W. 3 as soon as possible. The record, 
however, was never sent to the husband, ‘ 
Although very serious allegations were 
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made by the husband in the letter EjL 
B-1, they were quietly pushed ' out in the 
reply.-. The lower Court, , in our view, 
was right in observing that the legitimate 
inference from the tenor of the said let- 
ter is. that to the knowledge of the father 
the disease must have been there much 
earlier. ' , . 

We' have, therefore, no hesitation in 
agreeing with the conclusion of the Court 
below that the respondent was suffering 
from the disease of leprosy for . more 
than three years prior to the date of the 
presentation of the petition for divorce. 

36. For the reasons which we have 
endeavoured to give, we allow the appeal, 
set aside the order of the Coprt below 
and grant a decree for divorce in favour 
of the husband against the wife under 
section 13 (1) (iv) of the Act. The ap- 
pellant will have his costs of both the 
.Comts. 

'Appeal allowed. 
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PARTHASARATHI. J. 

C. H. S. S. P. Sarma. Petitioner v, Om 
Prakash Agarwal, Respondent. 

Civil Revn. Petn. No. 1836 of 1968, D/- 
19-7-1969, from order of Sm. C. C. J., 
Meerut, D/- 20-9-1968. 

Civil P. C. (1908), O. 21, R. 5 and S.'39 
Transfer of decree for execution- to , 
another Court — Transmission of copy 
of decree through District Court is im- 
material for taking out execution — AIR 
1940 Lah 394 Dissented from. 

The transferee Court has the compe- 
tence to execute a decree made over to 
it by the Court that passed the decree, 
though such transmission is not made in 
conformity with the provisions of Rule 5 
of Order 21. (Para 12) 

"When a Court, which passed a decree, 
transmits it for execution to another 
Court, the choice of the forum_ is one 
exclusively within the domain of the 
transferring Court. It is not open to the 
District Court to act contrary to the 
terms of the specific direction, if any is 
given, by the transferring Court. All that 
the District Court can do then is^tq 
transmit the decree in conformity with 
the positive directions of the transferor 
Court. (Para 10) 

It is the delegation of the power to 
execute the decree that confers jurisdic- 
tion on the Court and not the mere act 
of transmission which alone the District 
Court is empowered to make, when the 
Court that is to execute the decree is 
specified by the transferor Court. The 
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language of Section 39 does not^'tio, 
any limitation on the power of the''"?, 
feror Court to send the decree W ei\ 
tion to another Court specified b^V 
The provisions of Rule 5 of Order 
cannot be read so as to curtail the p6we!V 
of the transferor Court, expressed inwide\ 
or imambiguous terms of sending the 
decree for execution to "another' Court”.' 
The use .of the imperative "shall” therein 
can only’ be regarded as directory and 
not mandatory. AIR 1940 Lah 394 Disa 
from; AIR 1940 Mad 214 & AIR 1933 
Mad 627 Rel. on; AIR 1928 Mad 746 
Disting. (Para 10) 

Cases Referred: ' Chronological Paras 

(1964) AIR 1964 Orissa 88 (V 51) = 

ILR (1964) Cut 77, Ghanshyam- 
das V. Durga Devi 12 

(1950) AIR 1950 Assam 163 (V 37) = 

ILR (1950) 2 Assam 531, Durga- 
prasad v. Harishankar 12 

.(1940) AIR 1940 Lah 394 (V 27) = 

42 Pun LR 404. Barkat Ram v. 
Bhagwan Singh 12 

,(1940) AIR 1940 Mad 214 (V 27) = 

50 Mad LW 764, Yenkataratnam 
V. Chennayya 9. 12 

(1933) AIR 1933 Mad 627 (V 20)= 

ILR 56 Mad 692, Ademma v. 

Venkata Subbayya 11 

(1928) AIR 1928 Mad 746 (V 15)= 

28 Mad LW 885, Subramanya 
Ajyav V. Swaminatha Chettiar 8 

(1895) ILR 22 Cal 764, Debi Dayal 
Sahu V. Maharaj Singh 12 

P. P. Suryarao, for Petitioner; D. 
Vijayashankar for S, Venkatareddy, for 
Respondent. 

ORDER: tSThis revision petition is by a 
Judgment-debtor in a small cause suit, 
whose objection to the proceeding 
was overruled by the Court below. 
The decree was made by the Judge, 
Small Cause Court at Meerut in 
Uttar Pradesh. The Judgment-debtor is 
a resident of Vijayawada. As the decree 
was not satisfied, the decree-holder was 
granted a certificate of non-satisfaction 
and he made the present application to 
the subordinate Judge. Vijayawada, for 
the execution of the decree. The main- 
tainability of the petition was caUed in 
question by the judgment-debtor, who 
has come up in revision, because the 
lower court rejected his contention. 

2. A question of limitation was rais- 
ed in the lower court, but no argument 
on that aspect was addressed to me. 

3. The only contention urged hy Mr, 
Surya Rao for the petitioner is that 
under the provisions of Rule 5 of O. 21, 
Ci'vil Procedure Code, a mode of trans- 
fer of a decree for execution is prescrib- 
ed and that the ' transmission of the 
decree in the instant case was not made 
in conformity with the requirements of 
that rule. S^ere the Comt to which a 
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cdnsequ'-s. to Le sent for execution is not 
f'lm'm W'.in the same District as the Court 
reliet passed the decree, the rule makesjlt 
sho'-^atory to send the decree to the Dis- 
jhs-.dt Court of the district in which the 
ctiecree is to be -executed. In the instant 
-case, the- Court ait Meerut acted pursuant 
to Rule 6 of Order 21 to which a local 
amendment was made by the Allahabad 
High Court. Under Rule 6 as aimended 
by that High ' Coirrt, copies of the decree 
and certificate of non-satisfaction could 
at the request of the decree-holder be 
given to him in a sealed cover to be 
taken to the Court to which^ they were 
to be sent. 

4. The decree-holder vas given the 
copy of the decree and certificate of non-; 
satisfaction and he presented the Execu- 
tion petition not to the District, Court 
Elrishna, but to the Subordinate Judge. 

5. The short question is, whether the 
execution petition was ' duly presented 
and the Court has jurisdiction to levy 
execution, on foot of the petition thus 
presented. 

6. The argument is that Rule 5 is 
mandatory in its requirement and that 
the decree shall be sent to the District 
Court. The transmission of the decree 
was not done as ordaine^d by the rule. 
The subordinate Judge cannot entertain 
the petition because the foundation for 
the jurisdiction of the transferee court is 
a valid act of transfer and that is lack- 
ing in this case. 

7. Counsel relied on some decisions 
which may now be examined in the 
chronological order, 

8. The dicta of Ramesaih,*J., in Sub- 

ramanya A-yyar v. Swaminatha Chettiar, 
AIR 1928 Mad. 746 foimd at p. 751. were 
strongly relied upon by the Counsel for 
the petitioner. That was a case where 
a decree was made on foot of a mortgage 
by the Subordinate' Judge, Nagapatnarm 
The territorial jurisdiction over the area 
in which the hypotheca or part thereof 
was situate was made over to another 
Court. There was no order of transfer 
made by the Court "that ' passed the 
decree. An application was made to the 
Subordinate Judge, Tan j ore. for execu- 
tion and he passed an order, the effect 
of which came to" be considered at a 
later stage and the argument, was^ that 
the earlier order was conclusive in its 
effect. , In the context, Ramesam, J., 
observed: . v ' 

- . ..but, where, as in this case, the 

transfer cannot be made direcj;ly to the 
second Court, and , it . should- sOnly be 
made first to tlie District CourUhf Tan- 
jore and the District Court may\either 
execute the decree itself or may send it 
to the Sub-Court (Vide Order 21, Rule 5). 
the irregularity cannot be overlooked as 
. a inere. irregularity. It seems to mettot 
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the, irregularity amounts to a .want, of ' 
jurisdiction, . . . ” • ■ /, 

The dicta cited above are 'to be consider- 
ed in the light of the .question fprmulat- , 
ed at page 747.: The point raised-before 'the 
Division Bench was stated to be , "whe- 
ther execution of .a- decree: of Nagapat- ' 
nam Sub-Court cannot;, be ordered by Ihe \ 
Sub^Court, Tan j ore, on a petition ‘ filed • 
before it and that it .can be, only order-; 
ed if . the execution, is . transferred by the 
Sub-Court at Nagapatnam.” , Jt will be 
noticed that in that, case, -there .was. no 
act of transfer by the , Court- that passed 
the decree. In the last paragraph at 
page 747, it was stated: , ' 

"The Tanjore . Sub-Court'is not a Couft 
to which it is , sent for execution.” . 

TTie facts of . that case, therefore, did hot 
give rise to the question whether it was . 
hot competent, for a Court 'that passed ’ 
the decree to send it direct to another 
Court in an outside district instead of 
routing the transmission through the Dis- 
■trict Court. It cannot be gainsaid -that 
^e jurisdiction of the transferee Court 
is derived by the act of transfer of the , 
Court that passed the decree. In the . 
case dealt with by the Division Bench in 
AIR 1928 Mad 746 (Supra) there was no 
act of transfer. The execution petition 
was straightway presented to ' the Tan j ore 
Court, because the decree-holder acted on 
the basis that: the change in the terri- 
torial jurisdiction endowed the Tanjore 
Court with the competence to levy exe- - 
cutipn, even irithout a transfer. No ques- 
tion can be said to have arisen for deci- ' 
sion in that case, whether a transfer if 
made by the Court that passed the decree ■ . 
but not made through a. District Court, 
did not serve as an adequate foundation 
for the ' jurisdiction of the transferee 
Court. The dicta of Ramesam, J., (no 
observations of the other Judge in the 
Di'vision Bencli relevant to tliis context are 
brought to my notice) were, tlierefore, 
made with reference . to a situation that 
did not caU for decision in that case. 
They can hardly be construed as laying 
dovra a precedent applicable to the. pre^* 
sent case. - . , . ‘ 

9. In a subsequent Di-vision Bencli 
ruling of the Madras High Court, in Ven- 
katara'tnam v. Chennayya, AIR 1940 Mad, 
214, the dicta of Ramesam,. J., were ap- 
parently not cited or relied upon. It was. 
pointed out that Section 39 ' of the Civil 
Procedure Code enables the Court that 
passed the decree, to send it for execu- • 
tion 'To another Court”. Adverting to . 
Rule 5 the Di'vision Bench observed: , . 

"The decree under Rule 5, of Order 21 
had to be sent to the District Court, 
Vizagapatnam, for mere transmission to. 
the Sub-Court, Vizagapatnam.” 

Lower, the learned Judge said: 

"If the decree is hot sent for execution , 
to the District Court,. the District Court 



1970 


C. ,H. Si S, P, Sarma v. Om Prakadi (Parthasarathi , J.) (Prs. 9-12]^ 




cannot execute it but must merely trans- 
mit it to the Court specified in the order 
of the Comd; which passed the decree.” 

10. The -point' emerging from the above 
'dicta is uneqinvocal. When a Court, 
wMch._ passed a decree, transnaits it for 
execution to another -Court, the choice of 
the forum is one exclusively within the 
domain of the transferring Court. It 4s 
|not open to the District Court to, act 
contrary to the terms of the specific , direc- 
tion. if any is given," by the transferring 
Court. AU that the District Court can 
do then is to transmit the decree in 
confoimity -with the- positive directions 
of the transferor Court. The Principle 
appears to be that the power to execute 
the_ decree is delegated though the dele- 
gation is made on foot of a statutory 
provision. Consequently, it is the dele- 
gation of the power to execute the decree 
Ihat confers jurisdiction on the Court 
land not the mere act of transmission 
which alone the District Court is em- 
powered to make, when the Court that 
is t6 -execute the decree is specified by 
the transferor Court. The language of 
Section 39 does not impose any limita- 
|tion on the power of the transferor Court 
to send the decree for execution to 
another Coixrt specified by it. The pro- 
visions of. Rule 5 of Order 21, cannot be 
read so as to curtail , the power of the 
transferor Court, expressed in wide or 
unambiguous terms of sending the decree 
ifor execution to "another Court”. In con- 
struing the provisions of Sectioijs 38 and 
39 as also of Rule 5 of Order 21, Civil 
Procedure Code, it is necessary to have 
regard to the essential and xmderlying 
concept on which all these provisions are 
based. Ihere can be no doubt that the 
intention of the Code is to allow a decree 
to be executed by a Court other than the 
one that passed it. In order to give effect 
to tills objective, a macliinery has to be 
provided, for delegating the fimction of 
execution to a Court to w’^hich it is to be 
transferred for execution. The essence 
of the matter is that the power of execu- 
tion, which is inherent in the Court that 
made the decree, is allowed to be.dele- 
Igated to another Court. It foUows that 
the pov/er to execute a decree of the 
transferee Court is based on the delega- 
tion that is made by the Court in whi^ 
the power is inherent or implicit. The 
jurisdictional basis is, therefore, attribu- 
table to the delegation effected by the 
Court that made the decree. The prow- 
sions of Rule 5. no doubt. say_ that tlm 
decree shaU be sent to a District Court 
of the District in which it is to be execut- 
ed. But the use of the imperative ’shaU 
in this context can only be regarded as 
directory and not mandatory. 

11. It is necessary in this conteirt to 
notice another decision of the M^ras High 
Court in Ademma v. Venkata Subbayya, 


ILR 56 Mad 692 = fAIR' 1933 1-31 
.w;hich is iUustrative of the princi\ 
delegation. ' . It was . laid down iii\ 
decision that when once the order is ijv 
sending a decree to another Court "tv 
execution that, by itself, . is sufficient 'K 
entitle the decree-holder to apply 
the Court to which the decree is ■ direct- 
ed tOibe sent for execution. It is not 
necessary for the decree-holder to await 
the receipt by the transferee Court of the 
copy of the decree. The principle on 
which this decision is based, is that the 
jurisdiction to execute the -decree springs 
into existence by the decision to transfer 
the decree. [ The receipt of the copy of 
the decree is not the - essential factor. 
Even before it is received, a petition for • 
execution can be entertained. Ibis clear- 
ly shows that the transmission of the 
copy of the decree- through the' District 
Court is immaterial for taking out execu- 
tion. Beasley, C. J.. delivering the judg- 
ment in this case, expressed his opinion 
•fcat the order maldng the transfer is a 
judicial order and dates from the time 
when it is made. It follows that the 
operative and essential part of the trans- 
mission of the decree, is the judicial 
order made by the transferor Court and 
not the adnainistrative order that a Dis- 
trict Court may make imder Rule 5 of 
Order 21. 


12. The two decisions of -the Madras 
High Court adverted to above necessari- 
ly lead to the conclusion that the trans- 
feree Court has the competence to execute 
a decree made, over to it by the Court 
that passed the decree, though such trans- 
mission is not made in conformity with 
the provisions of Rule 5 of Order 21. I 
am inclined to think that the ratio of the 
decision in AIR 1910 Mad 214 (Supra)' 
constitutes a clear precedent that has to 
be applied in the instant case. It is, 
therefore, unnecessary for me to consider 
the decisions of the other High Courts 
to .which reference was made by the 
learned Coiinsel for the petitioner. In 
Barkat Ramv. Bhagwan Singh, AIR 1940 
Lah .394. some observations at page 396 
had been relied upon. The view express- 
ed therein is that the provisions ofR. 5 
are mandatory and that the transferee 
Court had no jurisdiction to execute the 
decree. The single Judge of the Lahore 
High Court followed the decision in Debi 
Dayal Sahu v. Maharaj Singh, (1895) ILR 
22 Cal 764 wihch was expressly dissent- 
ed from by the Division Bench of the 
Madras High.Court in AIR 1940 Mad 214 
(Supra). The view taken by the Lahore 
High Court is based on inadequate ap- 
preciation of the pro'visions of Sections 
38 and 39. No attention se^s to have 
been paid to the principle that it is the 
act of- the transferor Court that confers 
jurisdiction. Two other decisions were 
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rnTic^nn'to notice, and they are Durga 
Harishankar, AIR' 1950 Assam. 

Ghanshyamdas' V. Durga , De’^ 
shbv 1964. Orissa .88:. I do not think 
j^^se decisions can be accepted as con- 
piOiing the relevant provisions correctly,', 

, , 13. There is only another aspect to 
' which' ref erence heed be ma^e. Under the- 
local amendment which is operative in 
the area which is subject to the Allaha- 
bad High Court, it is open to a court to 
entrust to the custody of the decree- 
holder a copy of the decree and certifi- 
cate of 'non-satisfaction so as to enable 
him to make an application direct to the 
transferee Court. In the instant case, 
this procedure had been availed of. It 
cannot, therefore, be said that the trans- 
feror Court acted in an irre^ar manner 
or contrary to the provisions of the 
Code. As already noticed by me, the 
essential requirement is that there should 
be a valid act of transfer; and when that 
requirement is satisfied and there cannot 
be any doubt that it was ,in this case, 
the jurisdiction of the transferee Court 
to proceed with the execution of the 
decree must be held to be beyond ques- 
tion. For the reasons mentioned above, 
the revision petition must be dismissed. 
The respondent will have his costs. 

Revision dismissed. 


AIR 1970 ANDHRA PRADESH 310 
(V 57 C 50) 

N. KUMARAYYA, C. J. AND 
SAMBASIVA RAO. J. 

The Premier Insurance Co. Ltd., 
Madras-1 represented by- the Secretary, 
Appellant v. Gokar Rangaraju and others. 
Respondents. 

Letters Patent Appeal No. 157 of 1969, 
D/- 3-12-1969, from judgment of Reddy J. 
in C. M. A. No. 306 of 1968, D/- 154- 
1969. 

Motor Vehicles Act (1939), S. 110-D 
— Appeal — Who can' prefer ■ — "Per- 
son aggrieved” — Proceedings for com- 
pensation by third party against in- 
sured, owner of car — Insurer absolved 
from liability on defences taken under 
S. 96 (2) and insured held liable — Insur- 
ed is "person aggrieved”, and can prefer 
appeal — Question whether incurer was 
rightly absolved can be raised b.y him, in 
appeal. (1962) 2 Andh WR 232 & AIR 
1959 SC 1331, Distinguished. (Para 15) 
Cases Referred;- Chronological Paras 
(1962) 1962-2 Andh WR 232= ILR 
• (1963) Andh Pra 1077, Chavali 

Kotaiah v. Alla Ramamaniah ■ , 13 
(1959) AIR 1959 SC 1331 ,(V 46)= 

. . (1960) 1 SCR . 168, B. I. G. Insurance 

.Co. V. Itbar. Singh 14 

CN/CN/B110/70/GMJ/D . ' , , , . 


3. Rangaraju (Kmn^ayya C.' . J-) . ; A. I- ^ 

N. . Bapi .'Ra ju, for Appellant; M, Raje-.: 
selchara Reddy, for Respondent No. 1. M/s. ^ 
A. Venkatrami Reddy and , E. Mohoher.on , 
behalf of Respondents No, 2. to 4. Respon- 
dent No. 5 not appearing in person. ^ 

- ' N. -KUMARAYYA. C. J.;, This is an^ ap^ 
peal xmder clause 15 of the Letters Patent ' 
against the order of A. D. V. Reddy, J„ 
inC. M.,A. No. 306 of 1968. , 

2. The C. M. A. arose out. of .0. P, \ 

No. 30 of 1965, a petition for compensa- , 
tion, filed before, the Motor Accidents 
Claims Tribunal ' (District Court, West .- 
.Godavari) at.Eluru,' One Chihna Yen-, 
kanna died of a lorry accident. The M 
respondent was the owner of the .said 
lorry and the 2nd respondent, the driver 
thereof. The latter was prosecuted,' con- 
victed under Section 304-A, I. P. C. and 
sentenced to six months’ rigorous impri- 
sonment. The-,heirs of the, deceased then 
filed the said O. P. for compensation, 
under section 110-A (1) (b) of the Motor 
Vehicles Act. They are the wife and . 
two minor children of the deceased. The 
3rd respondent is the Insurance Company 
with which the loriy was insmed. It 
was made a party at its own instance.. 
The 2nd respondent, the driver of the 
lorry remained ex parte. The 3rd res- i 
pondent disclaimed its liability. ' ' 

3. The Tribunal held that the 1st res- 
pondent, the owner of the. lorry, was lia- 
ble to pay compensation in a sum of 
Rs. 3,500/-. to the petitioners, and that the ■ 
3rd respondent, the Insurance Company, 
was not liable for the same because at 
the, time of the, accident, the vehicle was 
being driven on a route which was not 
covered by the permit and there .was .thus 

a breach of conditions of the contract 
with the msurance company. 

4. Aggrieved by the award of the Tri- 
bunal, the 1st respondent preferred an 
appeal in this Court and the petitioners 
preferred cross-objections contending that 
the compensation awarded was inade- . 
quate. Our learned brother dismissed 
the ■ cross-objectioiis and also the appeal 
so far as they related to the quantum of 
compensation. The only - other question 
that then fell for determination was whe- 
ther the insurance company, the 3rd res- 
pondent.' was liable to' pay compensation 
to the petitioners? Before the learned 
J'udge it was contended that the question 
as to the, liability between’ the insured 
and the insurer inter se could not be gone 
into in such proceedings and therefore 
the appeal as preferred by the insured 
against the insurer was not maintainable. 
The learned Judge repelled this contention 
on a consideration . of the provisions in Sec- 
tions 96 and 110-A of the Motor Vehicles 
Act and ordered remand of the case to 
the Tribunal, directing . amendment of 
pleadings, framing of issues and adduc- 
ing of fresh evidence in support thereof 
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and disposal of the point at issue there- 
after. This according to . the , learned 
Judge was warranted by the fact that 
whereas the statutory liability of the 
insurer under section 96 could be 

avoided by substantiating any of the 
grounds enumerated in Section 96 (2), 
apart from the averment in, the petition 
which was generally denied by the 
respondent and which , was not supported , 
by the judgment in the crhninal case, 
there . was -no proper plea . taken in this 
behalf by the respondents and ho issue 
was in fact raised. Against the order of 
remand, the insurer has come up in ap- 
peal. - 

5. The first point raised by learned 
counsel Mr. N. Bapiraju is that S. 110-A 
does not permit a decision on questions 
that are raised between the insured and 
the insurer so that the insurer (insured?) 
may have a right of appeal, that the 
liability of the insurance company as 
against a third party is not by virtue of 
any contract for no privity of contract 
exists between the two, that the liability, 
if any, is a creature of statute and that 
arises out of Section 96 (1), subject to the 
conditions specified ' therein, that it is 
confined to that provision and cannot 
extend beyond and that in that event, 
whatever the liability that has to be 
determined is the liability as between 
the third party and -the insurance com- 
pany and not the mutual rights and liabi- 
lities of the insured and the. insurance 
company. It is thus argued that the ap- 
peal preferred by the insured as against 
the insbrer was not maintainable in law. 

6. In order to appreciate his argu- 
ment it is necessary to refer to_ some of 
the provisions of the Motor 'Vehicles Act. 
The present- proceeding be remembered, , 
arises under the provisions of the Motor^ 
Vehicles Act of 1939. The said Act inter 
alia provides for a machinery for adjudi- 
cation of claims for compensation in res- 
pect of accidents involving the _ death of 
or bodily injury to persons, arising out of 
the use of Motor Vehicles. Section 110 
provides for constitution of Claims Tribu- 
nals by the State Government Section 
110-A provides for application for com- 
pensation before such Tribunal which 
should be made within a certain period 
in such form and with such particulars 
as may. be prescribed.- These applications 
can be made only by such persons as 
mentioned in that section, namely, the 
injured person, and in case of his death 
by accident, his legal representatives or 
the duly authorised agent of the injured 
or legal representatives of the deceased. 
Section 110-B relates to the award to be 
made and section 110-C, to the procedure 
in making the said award. It is prowd- 
ed inter alia therein that the Claims Tr^ 
bunal shall - specify the amount which 


shall be paid by the insurer. Sectii-jr 
gives right of appeal to the ag-\ 
party in cases where the amount 
pute in the appeal is not less ,than\v 
thousand rupees. Section . 110-E prov?^ 
for recovery of money .from . insurer k 
arrears of land revenue and Section 110-!^ ' 
bars the jurisdiction of civil courts .to'-\ 
entertain any claim for -compensation ■ 
which may be adjudicated upon by the 
claims Tribunal for that area' and preclu- 
des _ them from issuing any injunction 
against the Tribimals in respect of any 
action taken or to be .taken. . : Thus it is 
clear that all actions ia relation to com- 
pensation of this . kind are regulated ' by 
provisions of this Act. There are some 
further .provisions in Chapter VIII ' with 
regard to insurance of motor Vehicles 
agamst third party risks. Section 96 
which finds place in this chapter reads 
thus; 

"(1) If, after a certificate of insurance 
has been issued imder sub-section (4) of 
Section 95 in favour of the person by 
whom a policy has been effected, judg- 
ment' in respect of any such liability as 
is required to be covered by a policy 
under clause of sub-section (1) of 
Section 95 '(being a liability covered by 
the terms of the policy) is obtained 
against any person insured by the policy, 
then notwithstanding that the insurer 
may be entitled to avoid or cancel or 
may have avoided or cancelled the 
policy, the insurer shall, .subject to the 
provisions of this section, pay to the per- 
son entitled to the benefit, of the decree 
any sum not exceeding the sum assured 
payable thereunder, as if he were the 
judgment-debtor, in respect of the liabi- 
lity, together with any amount payable 
in respect of costs and any sum payable 
in respect of interest on that sum by 
virtue of .any enactment relating to 
interest on judgments. 

(2) No sum shall be payable by an 
insurer under sub-section (1) in respect 
of any judgment unless before or after 
the commencement of the proceedings in 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of the proceedings, or in respect 
of any judgment so long as execution is 
stayed thereon pending an appeal; and 
an insurer to whom notice of the bring- 
ing of any such proceedings is so given 
shall be entitled to be made a party . 
thereto and to defend the action on any 
of the following grounds, namely — 

(a) that the policy was cancelled by 
mutual consent or by virtue of any pro- 
vision contained therein before the acci- 
dent giving rise to the liability, and that 
either the certificate of insurance was 
surrendered to the insurer or that the 
person to whom the certificate was issu- 
ed has made an affidavit stating that the 
certificate has been lost or destroyed, or , 
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' jer, '. before or not later than 
days after the happening of the 
■ the: insurer has commenced pro- , 

' for cancellation of the cer^- 
®-°J after compliance with the provisions 

section 105; or .. 

^ (b) that there has been a breach of a 
specified condition of the policy, being 
one of the following conditions, namely — ■ 

(1) a condition ’ excluding the use of 
the vehicle: 

(a) for hire or reward, where the vehi- 
cle is oh the date of the contract of 
insurance a vehicle not covered by a per- 
mit to ply for hire oir reward, or 

(b) for organised racing and speed test- 
ing, or 

(c) for a purpose not allowed by the 
permit under which the veliicle is used, 
where the vehicle is a transport vehicle, 
or 

(d) without side-car being attached, 
where the vehicle is a motor cycle; or 

(ii) a condition excluding driving by a 
named person or persons or by any per- 
son who is not duly licenced, or by any 
person who has been disqualified for 
holding or obtaining a driving licence 
during the period of disqualification; or 

(iii) a condition excluding liability for 
injury caused or contributed to by con- 
ditions, of war, civil war,, riot or civil 
commotion; or 

(c) that the policy is void on the 

S round that it. was obtained by the non- 
isclosure of a material fact or by a 
representation of a fact which was false 
in some material particular. 

XX XX XX 

(4) If the amount which an insurer 
becomes liable under this section to pay 
Tn respect of a habUity incurred by a 
person insured by a policy exceeds the 
amount for which the insurer would 
apart from the provisions of this section 
be liable under the policy in respect of 
that liability, the insurer shall be entitl- 
ed to recover the excess from that ' per- 
son. - 
»« 

(6) No insurer to whom the notice 
referred to , in sub-section (2) or sub-sec- 
tion {2-Al has been ^ven shall be en- 
titled to avoid his liability to any* person 
entitled to the benefit, of any such judg- 
ment as is referred to in sub-section . (1) 
or sub-section (2- A) otherwise than in 
the manner -provided for in sub-section 
(2) or in the corresponding law of the 
State of Jammu and Kashmir or of the 
reciprocating country, as the case may 
be”. ■ . ■ . 

7. It would appear from the above 
extract that though the decree is 'passed 
against the insured, the insurer shall pay 
the person entitled to the benefit of the 
, decree any sum not exceeding the assiu- 
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ed amount as though he were a judg- 
ment-debtor. llus he shaU pay notwith- ' 
standing - that . he - may be entitled to avoid „ 
oi: cancel or might have avoided or can- , 
celled the, policy. TWs liability: does not 
arise tinder any privity of contract' It is 
purely a creature of law. by ’ reason of 
policy of' insurance. The liability so cast, 
uiider the express, terms of the section . 
is subject tp the pro'visioh, of , section 96 ' 
(2). That sub-section, however, /lays 
condition precedent for attachment of 
the habnity. Even though it is hot neces- , ■ 
sary for 'the claim petitioners to m^e- 
insurer a party to the petition, for he is 
'not a necessary party for the constitu- 
tion of the claim petition, he has to be 
given nevertheless due notice through 
the Court before or after commencement 
of proceedings. Oh such notice -being 
given, he is entitled to be made a party, 
and has a right to defend the action , 
though the grounds on which he . can 
take defence are, however, limited by the 
terms of the sula-section. ■ It is manifest ' 
nevertheless that within ‘the frcunework 
of that sub-section he' can effectively 
defend himself against the extension of 
liability to him enjoined by sub-sec. (1) of 
S. 96. One of ±he permitted grounds 
of defence in S. 96 (2) fb) (i) (c) is that 
there has been a breach of the condition 
of the policy in that the vehicle has been , 
used for a purpose not allowed by the 
permit at the time when the accident 
took place. It is this ground , that the 
insurer is said to have t^en in this case, • 

8. We may notice here. -one other sub- 
section. Sub-section (6) provides that no 
insurer to -whom notice in sub-section (_2) 
has been given shall . be entitled to . avoid 
liability othervuse than in the manner 
provided for in sub-section (2) of S. 96. 

To put it iii a different form the statu- 
tory liability imposed by sub-section (1) 
can be avoided by effectively taking the 
defences open under sub-section (2). 

9. To sum up the above discussion, if 
is clear that tmder the scheme of the 
Act all claim petitions for compensation 
in respect of accidents invol'virig the 
death of or bodily injury to persons aris- 
ing out of the use of motor vehicles have 
to be made , before the Claims Tribunal. 
Any question relating to any claim for 
compensation which may be adjudicated 
upon by such Tribunals' shall not be 
entertained by the civil court in that 
area. Appeals against,, awards of such 
Tx'ibunal can be preferred by the aggriev- 
ed party to the High Court provided the 
amount in dispute in appeal is not less 
than two thousand rupees. Insurers in 
relation to decrees against insured in res- 
pect of 'third party risks have statutory 
liability to pay the. decretol amounts not 
exceeding the assured amount but such- 


1970 Prenuer Ins. Co. v. G. Rangaraju (N. Kumaraj^a C. J.VlPrs. 9-15i. 


liability is subject, to the provisions in 
section 96 . (2) and may be avoided by 
taking effective- , defences pennissible 
xmder the- said provisions, 

10. In this case the contention of the 
Insurer was that the lorry was plying 
not on a sanctioned route but on a dif- 
ferent route wheii the accident took place. 
.There was thus a breach of one of the 
conditions of the policy and as such the 
insurer can avoid liability within' .the 
meaning of Section 96' (2) of the Motor 
Vehicles Act. This plea rested on the 
averment in the petition’ and not on any 
evidence. This ' averment was not. suffi- 
ciently traversed by the 1st .respondent 
who contented himself with- . general 
denial of the allegations.' . There was no 
Issue framed and no evidence adduced. 
The conclusion was reached only on the 
averment in the petition even though the 
djhding. in the criminal court was other- 
wise. The learned Judge therefore- in 
view of Such -unsatisfactory state of 
record made a remand : order directing 
amendment of pleadings, framing of issugs 
and disposal of the case after taking evi- 
dence which the parties may adduce. 

11. The learned counsel has stressed 
not so much on the order ■ but on the 
maintainability of the appeal itself. The 
whole controversy boils down to this: If 
•the defence permissible xmder section 96 
(2) is effectively taken with the result 
that the insurer is absolved from liabi- 
lity, can the insured, who is aggrieved 
by the adverse finding, prefer an appeal 
against this Order? 

12. We have already noticed that Sec- 
tion 110-D gives right of appeal to the 
aggrieved- party. If the insured is the 
aggrieved party within the meaning of 
the term his right to appeal cannot then 
-he open to question. In the circumstances 

of the case, it is not possible to say that 
the insured is not the aggrieved party. In 
fact, both the decree-holder and the 
insured are i aggrieved parties in relation 
to the decision of the said defence. They 
are aggrieved because the advantage that 
they had under Section 96 (1) is taken 
away hy the decision. The decree-holder 
cannot now by reason of .the finding en- 
force his decree against the insurer. The 
insured is aggrieved because what the 
insurer would have paid otherwise has 
become payable exclusively by him. The 
defence on being accepted has in this 
way hit both the decree-holder - and the 
insured. Even so, the contention of the 
learned Counsel Sri Bapi Raju is that 
whereas the decree-holder can prefer an 
appeal, the insured in law cannot do so. 
But once it is clear that the insured _ is 
the aggrieved party, no such limitation 
can be spelled out of section 110-D of 
the Act. The argument is that the 
Insured can seek his relief against the 


insurer in a separate action aricj-i- 
the said point in .dispute betweer\ 
insmer and insured cannot form the\ 
ject matter of appeal It is . not ea^\ 
see how such a limitation -which is 1\ 
there can be introduced in S. 110-D. 

13. In . support of his contention Sri'^: 
Bapi Raju relied upon the- decision of 
tins-; court in Chavali Kotaiah v. Alla 
Ram^ah (1962) 2 Andh WE 232. The 
question that arose there was whether 
the . decree in such claim petitions before 
the tribunal should be -passed only against 
the ovmer of the vehicle which caused 
the_ accident or it can as well be passed 
against the insurer. It was held that 
according to the intendment of the Act 
the decree should be passed only against 
the owner ■ of the vehicle which caused 
the accident, -though it may be that the 
insurer by reason of section 96 (1) is liable 
to pay the amoimt due xmder the decree. 
We have already referred to this provi- 
sion which casts liability, subject to the 
pro-vision in Section 96 (2) on the insurer 
as though he were a judgment-debtor. 
In other words, he -will yet be treated as 

a judgment-debtor although xmder the 
terms of the decree, he may not be ex- 
pressly so." The other point raised in 
that case was whether the liability for 
damages can be attached to the insurer 
when the insured was not a parly to the 
suit. In fact, the Court dismissed the 
suit as against, the insurer on that .very- 
ground. That case is no authority for 
the proposition now sought to be raised. 

14. The other case relied on is B. I. G. 
Insurance Co. v. Itbar Singh, AIR 1959 
SC 1331. There the question was whe- 
ther grounds other than those specified 
in Section 96 (2) can be taken in defence. . 
It was held that no ground can be added 
to those specified in that provision to 
avoid the liability under section 96 (1). 

15. When the statute has specified the 
only defences that can be taken in cases 
of this kind, certamly any defence which 
goes beyond them can neither be raised 
nor gone into by the Court. None of the 
decisions relied on can assist the conten- 
tion of the learned counsel. It is impossi- 
ble to accept the contention that notwith- 
standing that the insured is aggrieved, he 
cannot file an appeal even though sta- 
tute entitled the aggrieved party to file 
an appeal. The argxunent that the insur- 
ed can seek his relief in a separate action 
and the remedy of appeal conferred by 
the statute is not therefore available to 
him cannot commend to us. It is not 
necessaiy to expatiate on the pro-vision 
embodied in section llO-F, which relates 
to bar of civil court’s jurisdiction, to ' 
entertain any question relating to any 
claim for compensation which may be 
adjudicated upon by the Claims Tribunals 
in their areas. Nor are we called upon 
to pronounce on the scope thereof and 
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■ ,'as to whether this bar is confin- 
^^^questions so far as they touch or 
the injured alone. These questions 
not be gone into for the purposes 
j^Hhis case. Ihe simple ..fact that the 
iefence taken is one ' peitnissible imder 
Section 96 (2) and decision there- 

on has adversely affected the insured as 
well, is sufficient to hold that the insur- 
ed as aggrieved party can. prefer appeal 
under the express ‘ provision of section 
110-D, which admits of no further ^ or 
other qualification. We are of the view 
that our learned brother has rightly held 
that the matter whether the insurer has 
been rightly absolved from statutory 
liability by reason of the permissible 
defence taken by him, can be canvassed 
by the insured as well in appeal. 

16. The order of remand does not 
merit interference. The appeal, there- 
fore, fails and is dismissed. 

Appeal dismissed. 


State 


a.i:k. 


AIR 1970 ANDHRA PRADESH 314 
(V 57 C 51) 

CHINNAPPA REDDY, J. 

Ram Singh Mool Singh, Petitioner v. 
The Government of Andhra Pradesh, Res- 
pondent. 

Writ Petn. No. 2902 of 1968; D/- 19-8- 
1968. 

(A) Constitution of India, Arts. 14, 73 
and 1G2 — Scope — Protection against 
discrimination afforded under Art. 14 
extends to' executive action of all execu- 
tive agencies of Government — Extent 
of judicial review of such orders ^ — In 
appropriate cases Court can strike down 
executive action as discriminatory — AIR 
1958 Kcr 333 Held not good law in view 
of AIR 1952 SC 75 & AIR 1959 SC 149. 

From the definition of "the State” in 
Art. 12 and of "law” in Art. 13 it is clear 
that the protection against discrimination 
afforded by Art. 14 extends not merely 
to legislative action, not merely to execu- 
tive action in exercise of express statu- 
tory powers, l3ut also extends to all 
executive action of all executive agencies 
of the Government talten in pursuance 
nf the executive power vested in tlie Cen- 
tral Government under Art. 73 of the 
Constitution and in the Governments of 
the Slates under Art. 162 of the Consti- 
tution. (Para 3) 

YTiere a person alleges discrimination, 
executive action can arid must be subject- 
, ed to judicial review.. Otherwise, the 
principles of 'equality before the law* 
and 'equal protection of the laws’ would 
soon be reduced to so much "vanity ,v,nnd 
and confusion”. Of course, iri-such cases 
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the scope of judicial , review Is necessari- 
ly of a very narrow and a limited nature,- 
but, it does not mean that discrimination . 
can be practised with impunity and that 
those practising it may get away with it. 
Discrimination : is a matter of grave con-‘ 
cem, destructive of the principle of Ride 
of Law, and if established, the executive 
action responsible for it must be struck 
down. To take the case, of 'blacklisting’, 
for example, the . Court will not hesitate 
■to strike down ah order of the Govern- 
ment 'blacklisting’ a person if it is not 
possible to discover any reason- for.' the 
order from the records, .produced by -the 
Government pr if the records and other, 
material ' reveal that the order is mala 
fide, or based on irrelevant considerations, 
such as, say, the i>olitical persuasions' or 
affiliations of the person black-listed. On 
the other hand, if the records do disclose 
a relevant reason based on some ' rele- 
vant material the Court will riot weigh 
that material -with a riew to find out 
whether it is sufficient to justify . the 
order. The Court -will naturally act wi& 
great care and. restraint and will be . slow 
to interfere with executive action since 
the Government, lilce others, .must have 
■'freedom of contract’. But,’ there is this 
difference between the Government and 
others, that while others deal with 'thefr 
own properties and affairs, the persons 
acting for the government have ho vested 
rights in the matters ■ with' which they 
deal and should not deal with such mat-* 
ters as if they have vested rights. There- 
fore, in appropriate cases the Court' has 
the jurisdiction to inquire whether execu- 
■jive action is discriminatory and to strike 
it down if it is discriminatory'. (1962) 
Supp 3 SCR 508 & Air 1967 SC 295 
Foil.; AIR 1958 .Ker. 333 held not good 
law in view of AIR- 1952 SC 75 & AIR 
1959 SC 149. (Para 6) 

(B) Constitution of India, Art. 22C — *• 
Principles of natural justice — 'Black- 
listing’ of - contractors by Government — • 
Principles of natural justice cannot be 
extended to situations like 'blacklisting* 
where investigation and ' enquiry has 
necessarily to be confidential and where 
no vested rights of petitioner are affect- 
ed. ' (Para 7) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 295 (V 54) = . 

'(1966) Supp SCR 311, Barium 

Chemicals Ltd. v. Company Law - 

■ Board , . ' . !Gf 


(1962) 1962 Supp 3 SCR 508 ==■ 

1964 SCJ 42, State ■ of Assam v. 

Tulsi Singh ' 0 

(1959) AIR 1959‘ SC 149 (V 46) = 

1959 Supp 1 SCR 528, Basheshar 
Nath V. Income Tax Commr. 3 

(1958) AIR 1958 Ker 333 (V 45)=' 

ILR (1958) Ker 790. Baskaran v. 

State of Kerala 6 
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(1952) AIR , 1952 SC 75 (V 39)=. , 


1952 Cri, LJ 510, State of West ‘ 
Bengal v. Anwar Ali ' , • 3 

(1940) .310 US 113 = 84 Law Ed 
• 1108, Perkins v. Lukens Steel Co. 2 
(1932) 1932 AC 542 = 101 LJ PC - 
149,' James v. Cowan • , 3 

;(1931) AIR 1931 PC 248 (V 18) =■ 

1931 AC 662, Eshugbayi Eleko v. 

■ Officer Adnunistering Govt, of 
Nigeria , . , 3 


: -P. A. Chowdary. Sobhanadri Babu and 
N. Venkatrayudu, for Petitioner; Ch. Sit- 
haramaiah for 2nd Govt. Pleader, for Res- 
pondent. 

ORDER; The petitioner is a contractor 
who has contracts for supplying milk,. 
eggs, vegetables, etc., to Government 
Hospitals and' jails in Nizamabad, Karim- 
nagar. Wararigal and Adllabad Districts. 
He complains against G. O. Ms. No. 1449 
dated 14-6-1968 by which he has been 
'black-listed’ for a period of five years. 
He urges that he was never given an op- 
portunity to show cause against any pro- 
posal for black-listing him and that he 
does not even know the reason why he 
has been 'black-listed”. It is urged that 
the impugned G. O. affects his funda- 
mental right to carry on business and is 
also discriminatory and it should theres- 
fore be struck down. 

2 . The learned Government Pleader, 

contends that the order of the Govern- 
ment blacklisting the petitioner is an 
executive order atid not a 'law" such as 
could be considered to be violative of 
Art. 14 of the Constitution. He submite 
■that no fundamental right of the peti-r 
tioner is involved and contends, "like 
private individuals and businesses,^ the 
Government . enjoys the unrestricted 
power to produce its own supplies, to 
determine those with whom it 'wiU deal, 
and to fix the terms and conditions upon 
which it -will make needed purchases” 
and pomts out that "the interference of 
the Courts -with the performance of the 
ordinary duties of the executive depart- 
ments of the Government, would be pro- 
ductive of nothing but n^chief.” The 
quotations are from Perkins v. Lukens 
Steel Co.. (1940) 310 US 113. He, 

therefore, argues that the _ order of _ the 
Government cannot be subjected to judi- 
cial review. Let me proceed to examine 
the contentions advanced by the learned 
.Government Pleader. 

3. Article 14 of the Constitution 
assures every citizen that the State shall 
not deny to such person equality before 
the law or the equal protection of the 
laws within the territory of India. Arti- 
cle 12 of the Constitution defines ''the 
Slate” as including the Government and 
Parliament of India and the Government 
and the Legislature of each of the States 
and all local op other authorities -withm 


the territory of India or under p 
trol of the Government of India.’? - 

cle 13 (3) (a) defines "law” as incRv . 
any Ordnance, Order, Bye-law. K. - 
Regulation, Notification, Custom or UsS\ 
ha-ving in the territory of India the ford*, 
of law. From the definition of '"theV. 
State" and "law” it is clear' that the 
protection against discrimination afford- \- 
ed by Art. 14 extends not merely to 
legislative action, not merely to execu- 
■five action in exercise of express statu- 
tory powers,^ but also extends to all 
executive, action of all executive agencies 
of the Government taken in pursuance 
of the executive power vested in the 
Central Governmmt under Art. 73 of the 
Constitrftion and in the Governments of 
the States under Art. , 162 of . the Consti- 
tution. Patanjali Sastri C. J., pointed 
this out in one of the earliest cases 
decided by the Supreme Court. In State 
of West Bengal v. Anwar Ali, AIR 1952 
SC 75 the learned C. J., observed: 

"And as, the prohibition under the arti- 
cle is directed against the State, which 
is defined in Art. 12 as including not only 
the legislatures but also the Governments , 
in the country. Art. 14 secures all per- 
sons within the territories of India 
against arbitrary laws as well as arbi- 
trary application of laws. This is fur- 
ther made clear by defining "law” in 
Art. 13 (which renders void any law 
which takes away or abridges the rights 
conferred by Part III) as including, 
among other things, any "order” or "nofi- 
fication”, so that even executive orders or 
notifications must not infringe Art. 14. ' 
This trilogy of articles tl^us ensures non- 
discrimination in State action both in the 
legislative and the administrative spheres 
in the democratic republic of India.” 

A few years later in Basheshar Nath v. 
Income-tax Commr. AIR 1959 SC 149 
S. B. Das C. J., referring to Art. 14 of 
the Constitution, observed: 

"The underlying object of this Article 
is undoubtedly to secure to all persons, 
citizens or non-citizens, the equality of 
status and of opportunity referred to in 
the glorious preamble of our Constitu- 
tion. It combines the English doctrine 
of the rule of law and the equal protec- 
fion clause of the 14th Amendment to 
the American Federal Constitution which 
enjoins that no State shall "deny to any 
person ■within its jurisdiction the equal, 
protection of the laws”. There can, 
therefore, be no doubt or dispute that 
this Article is founded on a sound public 
policy ' recognised and valued in all 
civilised States. Coming then to the 
language of the Article it must be noted, 
first and foremost that this Article is, in 
form, an admonition addressed to the 
State and does not directly purport to 
confer any right bn any person as some 
of ■the other Article e.g., Art. 19, do. . . , 
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junand of the Article is directed 
conseqr.s^g^g. ^g- reality of the_ obli- 

thus imposed on the State is the 
^®^f;sure of the fund^ental- right which 
.®^'^ry. person within the -territory of 
^dia is to enjoy. 

In the third -place it is to , be 
I’ observed that, by. virtue of Art. 12, *'the ■ 
State” which is, by Art. 14, forbidden 
to discriminate between persons includes 
the Government and Parliament of India 
and the Government and the legislatiure 
of each- of the States and all local of 
other authorities within the territory of 
India or under the control of the Gov- 
ernment of India. Article 14. therefore, 
is an injunction to both the legislative as 
well as the executive organs of the -State 
and the other subordinate authorities. 

It is not necessary, for the purpose of this 
appeal to consider whether an executive 
order is a "law” within the meaning of 
Art. 13, for even without the aid of Arti- 
cle 13, our right to the equal protection 
of the law is protected against the vaga- 
ries, if any, of the executive Govern- 
ment also. In this connection the obser- 
vations of Lord Atkin in Eshugbayi 
Eleko V. Officer Administering Govt, of 
Nigeria, 1931 A. C, 662; (AIR 1931 PC 
248) are apposite. Said his Lordship at 
page 670 (of A. C.): (at p. 252 of AIR) 
that in accordance with British jurispru- 
dence no member of the executive can 
interfere with the liberty or property of 
a British subject except when he can 
support the legality of his act before 
a Court of Justice. . That apart, the very 
language of Art. 14 of the Constitution 
expressly directs that "the State”, which 
by Art. 12 includes the executive org^ 
shall not deny to any person equality 
before the law or the equal protection of 
the law. Thus Art. 14 protects us from 
both legislative and executive tyranny by 
way of discrimination.” 

Even more apposite than the observations 
of Lord AtMn to which the learned 
Chief Justice has referred are the obser- 
vations of the s^e Law Lord in James 
V. Cowan, 1932 AC 542, (observations 
made in another context but very aptly 
referred to by Mr. Seervai in his book 
, ’Constitutional Law of India’) Lord Atkin 
observed: . ^ 

"The Constitution is not to be mocked 
by substituting executive for legislative 
' , interference with freedom.” 

4. Now, the complexities of modern • 
Government are such, that the function 
of the State has long since ceased to be 
confined to the preservation of the public 
peace, the" exaction, of taxes and. the 
defence of its frontiers. It is now the 
function of the State to secure 'social 
economic and . political justice’, to pre- 
serve 'liberty of thought, expression, be- 
lief, faith in worship’ and to ensure 'equa- 
: lity of status and of opportunity’. That 
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.is what the preamble- to v our:-'.-Constttu- ’ 
tion says. ' The ' desire* -ito ' attain.' these " 

, objectives has • necessarily , ; resulted in , 
'intense governmental actmty in , in'anl- ^ 
fold ways. .While , there has. been a spate 
of legislation touching many aspects, of ' 
life of a citizen, there has been ah even 
greater activity on the part of the - execu- 
tive government touching many more as- 
pects of a citizen’s life and there- can ,ba 
little doubt that in recent years: execu- . 
tive activity has reached 'much ' .farther 
than legislative . activity. ■ The Govern- - 
ment'-now' owiis dr manages several- 
industries and institutions. It is the big-';, 
gest builder in the country. Mammoth' * 
irrigation projects and irrigation projects 
of smaller size too. Heavy Engineering, 
projects and Light . Engineering projects. 
Building -projects and projects of several 
kinds are imdertaken by the Government. 
The Government is also the . biggest , tra- 
der in the country. The State and the 
agencies and corporations set up . by it 
are the principal . purchasers of .the pro- 
duce and products of our country, , and 
they control a vast and .complex macM- - 
nery of distribution. This tremendous 
growth of governmental activity has 
necessarily resulted in executive domi- 
nance and naturally involves an exer^a 
*of a good deal of patronage and. distribu- , 
tion of favour.. The scope for abuse o'f 
power is thus enlarged in direct propor- 
tion with the "growth of .governmental 
activity and executive dominance. It. is • 
well-known that it is "but a . short step 
from ' executive dominance to authorita- 
rianism. It isj' therefore, necessary th^ 
the problem of executive tyranny ..in^ 
be viewed in the context of executive 
doiriinarice. In his bdok "The i Founda- 
tions of Freedom” Professor D, Cowen 
observes: 

"The fundamental problem of organis- .. 
ed society is that of the use and, abi^e 
of power: how may men best prevent its , 
abuse and direct its use to good ends, . , . . . 
In the modern world, ho'w'ever, the pro- 
bleih of power has become particul^iy 
urgent. 'Ihus to quote . a disfanguished 
American historian. Professor C. H. .Mcl-, 
Iwain; : ; , ' 

'The one great issue that overshadows 
all others in the distracted world of today 
is the issue between constitutionahsm 
; and, arbitrary government. The most 
fundamental , difference,- is. not betiveen 
capitalism ' and socialism. , .Deeper than , 
the problem whether we sh^ have a capi- 
talistic system or sorhe other. ...hes the 
question whether we shall be fuj^d by law 
at all. or only by arbitral wilL 
And again: 

'Never in its long history has the prih- 
tdple of constitutionalism- been so ques- 
tioned as it is being questioned today, 
never has the attack .upon it been so 
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determined or so tHreatenins as it is now. 
The world is trembling in the balance 
between the ordinary procedure of law 
and the processes of force which seem 

. so nauch more quick and effective. Never 
in recorded history, I believe has the 
individual been in greater danger from: 
■Government than now.’ 

The ’first quotation is from an essay 

' written three, years before the outbreak 
of Hitler’s War, the second from' a book 
written after Hitler’s defeat. Since then 
•the urgency pf the problem has increased 
rather •fcan abated.” 

- The problem of power, its use and abuse 
is as pressing, and urgent in Modern 
India as else'where. . 

5. It must be remembered that at the 
time when our Constitution was framed 
the world had just emerged from the 
shadow of the Second World War, very 
much ravaged by the authoritarian antics 
of Hitler etc. Great democrats, that they 
were, the framers of our Constitution 
naturally interested themselves in pro- 
tecting us from authoritarian rule and to 
preserve' for us the rule of law. They 
envisaged the ine-vitable emergence' ,of a 
dominant executive ha'ving regard to the 
goal set by the Constitution and the 
po-wers that would necessarily have to be 
vested in the executive in- the process of 
attaining the goal. They recognised that 
with the emergence of a dominant execu- 

, five and -with the widening of the field 
of executive activity, the protection that 
would be needed would be as much from 
legislative discrimination as from _ the 
creeping malignancy of execu'tive discri- 
mination. They recognised that laws 
alone do not govern and that, 'in reality, 
men do rule, even when they rule within 
•the framework of the law.’ (Franz 
Neumann: The Democratic ■ and the Au- 
thoritarian State). It is in this context 
that the framers -of our Constitution 
■viewed the ques'tion and while incorporat- 
ing Art. 14 commanding the State not to 
deny any person equality before the law 
or- equal protection of the la'ws, also 
defined ' 13 %^ in the widest possible terms 
so as not to exclude any acti'vity of ■the 
State which may result in di^rumna-- 
tion It is in this context that Patanjau 
Sastri C. J. and S. R. Das C J., -riewed 
the question in the cases to which I have 
referred earlier. 

6. In the light of the above discussion 
I have no doubt that where a person 
alleges ^scrimination, executive action 
can and must be subjected to _ mdicial 
review. Otherwise, the principles of 
'equality before the law* and 'equal pro- 
tection of the laws’ -would soon be 
reduced to so much "vamty. . .wind and 
confusion”. Of course, in such cases the 
scope of judicial .revie’W is necessarily of 
a very narrow and a limited na-ture, hut 


it does not mean that discrimlnah, 
be practised^ with impunity andi 
^_ose practising it may- get away ■wii. ^ 
Discrimination is a matter of grave b\ 
cern, destructive of the principle ofRu. 
of Law, and if established, the exscutivk 
action responsible for it must be struck^V 
down, • To take the case of 'blacklisting,’ \ 
for example, the Court 'wiU not hesitate - 
to strike do'wn an order of the Govern- 
ment 'blacklisting’ a person if it is not 
possible to discover any reason for the 
order from the records produced by the 
Government or if the records and other 
inaterial reveal that the order is mala 
,fide or based on irrelevant considerations, 
such as, say, the political persuasions or 
affiliations of the person blacklisted. On 
■the other hand, if the records do disclose 
a relevant reason based on some relevant 
material the Court will not weigh that ' 
material ■with a -view to find out whether 
it is sufficient to justify the order. Ifie 
Court ■will naturally act ■with great care 
and restraint and ■will be slow to inter- 
fere with executive action since ■the 
Government, like others, must have ^ 
'fieedom of contract’. But, there is this 
difference between the Government and 
others, that while others deal ■with their 
O’wn properties and affairs, the persons 
acting for the government have no vest- 
ed rights in the matters ■with which they 
deal and should not deal with such mat- 
ters as if they, have vested rights. I have, 
therefore, no doubt that in appropriate 
cases the Court has the jurisdiction to 
inquire whether executive action is dis- 
criminatory and to strike it do^wn if it is 
discriminatory. The observations of 
Shelat, J. in Barium Chemicals Ltd. v. 
Company Law Board, AIR 1967 SC 295 
in coimection ■with the exercise of statu- 
tory powers apply ■with same force to 
other executive action. Shelat, J. observ- 
ed: 

"Though an order passed in exercise of 
power imder a statute cannot be challeng- 
ed on the ground of propriety of suffici- 
ency, it is liable to be quashed on the 
groimd of mala fides, dishonesty or 
corrupt pmpose. Even if it is pass- 
ed in good faith and -with the best 
of intention to further the purposes 
of ,,the legislation which confers the 
po’wers since authority has to act in ac- 
cordance ■with and within the limits of 
that legislation its order can also be 
challenged if. it is beyond those limits 
or is passed on grounds extraneous to the 
legislation or if there are no grounds at 
all for passing it or if the grounds are 
such ■that no one can reasonably arrive at 
the opinion or satisfaction requisite under 
the legislation. In any one of these 
situations it can well be said ■that the 
authority did not honestly form its opi- 
nion or that in forming it, it did not 
apply its mind to the relevant facts.” 
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conseqvliscussed at such, great length and 
claiihrso long to arrive at a conclusion 
relieA . may perhaps be! 'patent to many 
shads because of the argument of the 
rrarned Government ' Pleader arid because 
it the judgmerit of a Division Bench of 
• the Kerala High Court in Bhaskaran v. 
State of Kerala, AIR 1958 Ker 333. The, 
judgment of the Kerala High , Court pro- 
ceeded on the assumption' that "law’’ as 
defined in Article 13 does not include 
executive orders. Such a view is incon- 
sistent with the views expressed by the 
Supreme Court in the cases of Anwar 
Ali and Basheshar Nath.' On the other 
hand the approach of their Lordships of 
the Supreme Court to the question at 
issue in State of Assam v. “Tulsi Singh, 
(1962) Supp. 3 S. C. R. 508 appears to 
support the view taken by me. In that 
case a ferry was put to auction, but 'was 
sold to the lowest bidder instead of the 
highest on the ground that the highest 
bidder’s name appeared in the 'special 
list’, a list prepared and maintained by 
the Government of persons suspected to 
be connected with smuggling activities 
and to whom no permits or licences may 
be granted. Venkatrama Iyer, J. while 
agreeing. that the ; authorities would be 
perfectly justified in refusing to accept 
the bid of a smuggler found that there 
was no material on which the highest 
bidder could be held to be a smuggler- 
The authority granting the ferry reject- 
ed the bid of the highest bidder merely 
because his name was in the 'specM 
list’ and it did not appear on what infor- 
mation the special list was prepared or 
from what sources the inforrriation was 
received. The Supreme Court confirmed 
the decision of the learned Judges of -the 
High Court that the rejection of the offer 
of the highest bidder was not in accord- 
ance with law. 

7. The next question is whether in 
the present case there was any material 
before the government on the basis of 
which it 'black-bsted’ the petitioner. The 
records produced before me in answer to 
the Rule Nisi show' that there was an 
invesitgation ' by ' the ' Anti-Corruption 
Bureau and the investigation revealed 
that over a course of some months the 
petitioner was supplying adulterated milk 
to hospitals. I have perused the report 
of the Anti-Corruption Bureau ,on the 
basis of wliich ■ the Government , took its 
decision to blacklist- the, petitioner and I 
am satisfied that, the Government was 
perfectly justified in passing .the order, 
that it did. Sri Chowdary contends that 
the goverririient should have given him 
an opportunity of meeting, the allegations 
against him before passing "the order. ,1^ 
do not think that principles , .of natural 
justice .can be extended to /situations like 
this where investigation and. inquiry has 
necessarily to. be confidential and where 
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no vested rights of the , petitioner' aref 
affected. In the result the- Writ Petition 
is dismissed with costs. Advocate’s fee 
,Rs. 100/-. - : .. - 

, petition dismissed.,. 
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Pithana Apparao, Petitioner v. State of 
Andhra PradeSh represented , by Secretary - 
in IVIinistry of Housing and Health and 
Local Administration, Hyderabad and 
others. Respondents. 

Writ Petns. Nos. 364 of 1964, 734j 
1189. 1967 of 1965 and 1771 of 1966, D/- 
31-12-1969. , : . 

(A) Constitution of India, Art. 14 
Equality before law — Andhra Pradesh 
Slum Improvement (Acquisition of Land) 
Act (33 of 1956) Sch. cl. 2 (2) — Validity 

Provision offends Art. 14 — ^ Provi- 
sion however is separable from the rest 
of the Act. '{Paras 27, 32, 33) 

(B) Constitution of India, Art. 14 — 
Equality before law — Andhra- Pradesh 
Sliun Improvement (Acquisition of Land) 
Act (33 of 1956) — Validity : — r Act not 
violative of Art. 14. 

If the Special law is uniform in opera-' 
tion and it, applies equally : to all the 
classes to which it relates and ' it has 
necessary, nexus which the Act keeps in 
view, such a special law would not be hit 
by Article 14 merely because a general 
law which once used to take in its fold 
the subject matter of the special law 
continues to exist. As long as the special 
law. operates within its limited field and 
so far as it is operative, its burdens and 
benefits bear alike upon all persons and 
things on which it operates, it would be 
compljdng -with Article 14.- 

- , (Para 11) 

With .growth and expansion of .indus- 
tries in the cities the conditions of slums 
are fast deteriorating. The existing Land 
Acquisition Act has been found inade- 
quate and, incompetent to cope with . this 
special evil. , On grounds of public health, 
convenience and necessity, which lie at 
the bottom of the Act 33 of 1956 the 
classification of slum area cannot be said 
to be an unreasonable classification. The 
classification' is germane to the subject 
of . legislation and is not an arbitrary, 
classification -without regard to . its ju^ 
relation to the thing to be affected.. The , 
Act ■ cannot be said to be , violative of Arti- 
ele 14. While the Land Acquisition Act vdll 
continue to operate for general , public pur- 
poses and the lands'. may be continued to 
be acquired it, th e impugned Act •will . 
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operate only in regard to the slum area 
and land in such an area can be acquir- 
ed only Tmder this Act. Once the Govern- 
ment declares under the impugned Act 
that a particular area is a sluna area, then 
there is no choice left with the Govern- 
ment. , It has necessarily to proceed 
under the imppgned Act. ’“Case law dis- 
cussed. (Paras 13, 18, 21, 24) 

(C) ’ Constitution of India, Art. , 14 — 
Abuse of power — Andhra Pradesh Slum 
Improvement (Acquisition ‘ of Land) Act 
(33 of 1956). S. 3 — Satisfaction, of autho- 
rity — . Interference by. Courts. 

It is comrhoii to empower adminis- 
trative authorities like the .Government 
to follow a given course of action when 
they are satisfied that a prescribed state 
of affmrs existed. Section 3 is worded 
on the same lines conferring on the Gov- 
ernment an exercise of discretion based 
on a subjective formula. Apart from the 
cases of mala fide, the Court will inter- 
vene wherever it is found that there was 
no material whatsoever before the Gov- 
ernment to arrive at the conclusion or 
that it lacks in any evidentiary support 
or is perverse. The Court can also inter- 
fere when it finds that the Government 
has not taken the relevant matter men- 
tioned in Section 3 into consideration or 
has considered matters which are -not 
germane or are irrelevant or has exercis- 
ed the discretion for a purpose not 
warranted by the Act, or has committed 
any error in taking any essential proce- 
dural step as is required by the law. In 
. all such cases, it will hold the exercise of 
power ultra vires because the Govern- 
ment or the competent authority would 
not be deemed to have been genuinely 
satisfied that it was appropriate for the 
purpose sanctioned by the legislature. 

(Para 40) 

(D) Constitution of India, Art. 226 — 
Writ petition — Disputed questions of 
fact — Court will not decide. 

(Para 45) 

(E) Constitution of India, Art. 31 (2) (as 
amended by Constitution (4tb amendment) 
Act of 1955) — Question of adequacy of 
compensation — Not justiciable — Andhra 
Pradesh Slum Improvement (Acquisition 
of Land) Act (33 of 1956) S. 6 — Provi- 
sion does not contravene Art. 31 (2). 

After 27-4-1955 the question of ade- 
quacy of compensation is made non-jus- 
ticiable leaving it to the final judgment 
of the Legislature. The only question 
which continues to be justiciable, is 
when the law imder which the acquisi- 
tion or requisition is made does not pro- 
vide for compensation at all or lays down 
principles which • in effect provide _ for 
payment of no compensation or in either 
case provides only illusory compensation. 
Though' the line dividing _ illusory from 
'inadequacy of compensation is not ve^ 
easy to draw. It has to be decided in 
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the light of the facts and circunn 
of each case as to whether the cdm)i 
tion is illusory. AIR 1969 SC 634 Reh. 

. • • ’ (Paras 52, 54, b 

The Andhra Act specifies the priiidi 
pies on which and the manner in whicA, 
the compensation is to be determinedX 
and given. Section 6 read "with the sche- ^ 
dule does not offend Art. 31 (2). . 

(Paras 61. 62) 

(F) Andhra Pradesh Slum Improvement 
(Acquisition of Land) Act (33 of 1956), 

S, 3 (1) — Notification under — Case 
pending under Land Acquisition Act — • 
Effect of S. 15 is that notice under Land 
Acquisition Act is deemed to be notice 
under proviso to S. 3 (2) — Grovernment 
could not issue notice under S. 3 (2) with- 
out hearing party. 

The expression 'the person interesf- 
, ed’ in the Explanation to S. 3 (2) would 
include even the owner of the land. The 
owner should not be deprived • of an op- 
portunity of objecting both to the decla- 
ration under S. 3 (1) as well as the inten- 
tion to acquire the land under S. 3 (2) 
just as a person interested in the land 
can object. 

The effect of the direction that the 
provisions of the Act shall apply to cases 
pending imder the Land Acquisition Act 
according to S. 15 is that notice under 
the Land Acquisition Act, whether it is 
given under section 4, 6 or 9 will be 
deemed to be a 'notice served by the Gov- 
ernment under the proviso to S.^ 3 (2) of 
the impugned Act. Hence the Govern- 
ment could not have issued a notice 
under section 3 (2) without hearing the 
petitioners. Natural justice requires that 
the persons liable to be affected by the 
Government’s directions are given ade- 
quate notice of at least what is directed 
by the Government under S. 15 in their 
pending cases, if not before the Govern- 
ment proposes to apply the provisions of 
the Act to their case. So that they can 
raise objections both in regard to declara- 
tion of their land as slum area and about 
the necessity of acquiring their land as 
is visualised by the explanation to the 
proviso to section 3 (2). 

(Paras 71, 75. 76. 77) 

(G) Andhra Pradesh Slum Improve- 
ment (Acquisition of Land) Act (33 of 
1956) Sefa. cl. 2 (2) — Validity — Provi- 
sion offends Art. 14 of the Constitution 
— Provision is separable from rest of the 

. Act. (Paras 27, 32, 33) 

(H) Andhra Pradesh Slum Improve- 
ment (Acquisition of Land) Act (33 of 
1956) — Validit.v — Act not violative of 
Art. 14 of the Constitution. 

(Paras 13, 18 . 21, 24) 

(I) Andhra Pradesh Slum Improvement 
(Acquisition of Land) Act (33 of 1956), 

S. 3 — Satisfaction of authority — Inter- 
ference W Courts when can be made 
stated. (Para 40) 
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conseaindhra PradesK.Shini Improvement 
clairojusition of Land) Act (33 of .1956)> 
rdiiy — Validity — Does not contravene 
shfc. 31 (2) of the Constitution, 
rp . ' . , (Paras 61, 62) 
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M. Jagannadha Rao. C. V. Narasimha- 
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tioners; Advocate General and Principal 
Govt. Pleader, for Respondents- in all 
Petitions. 

GOPAL RAO EKBOTE, J.t These peti- 
tions filed under Article 226 of the Con- 
stitution of India question the validity 
of the notifications issued under S. 3 of 
the Andhra Pradesh Slum Improvement 
(Acquisition of Land) Act. 1956, herein- 
after called "the Act”. The main attack 
in all these petitions is on the validity of 
the Act itself under which the impugned 
notifications were issued. These peti- 
tions raise common questions of law. 
They can therefore conveniently be . dis- 
posed of by a common judgment; 

2. A Bench of this Court thought that 
important questions involving far-reach- 
ing consequences both to the State, as 
well as to the citizens are involved in 
.the petitions which challenge the con- 
stitutional validity of the Act and has 
referred these cases to a Full Bench. 
That is how the matter has come before 
us. The attack on tlie validity of the 
Act is twofold: (1) imder Article 14 and 
(2) under Article 31 (2) of the Constitu- 
tion. 

3. The first ' contention of the learn- 
ed Advocates appearing for the petitioners 


is that the Act .is offenave oi' 'Article 14 
ina^uch.as it. gives different treatm^t 
to the lands situated in' the slum area and 
the lands situated outside such area -with- 
out any reasonable basis for shch discri-^ 
mination. The classification, it is argued 
.is unreasonable and has very. little nexus 
with the object it .seeks to . achieve. . 

4. It is not in. doubt that the Land 
Acquisition Act, 1894 is a general law on 
the topic of acquisition for public pur- 
pose. The law is general because, its 
provisions ' embrace . the whole subject of 
acquisition of: immovable property, the 
object of such acquisition being for public 
purpose. It . is applicable to the whole of 
India. / ■ 

5. On the other hand, the imputed , 
Act is a Special Act. Its "object is . to 
acquire land for the ptupose of slmn 
improvement which . purpose although a 
public, purpose is given a special treat- 
ment in the Act. From the point of 
view of object, therefore, it is special in 
its nature. The subject-matter of the 
Act also deals with acquisition of land 
situated only in slum areas; Thus from 
both the points of -view of subject, matter 
as well as object, the Act is a special Act. 

6. The question which f^s ‘ for our 
, determination therefore is whether the 

impugned Act is ultra vires of Art. 14 
of the Constitution- The contention was 
that under the generfd law of acquisi- 
tion when land in slum areas also can be 
acquired for the purpose of improving 
the slums, by enacting the impugned Act 
which provides comparatively a lesser 
compensation and deprives , the land 
owners of solatium, it gives a discrimi- 
natory treatment to the land .owners of 
the slum area and land, o'wners out- 
side it. It "was also contended that the 
Act leaves an uncontrolled and un- 
regulated discretion . with the .Gov- 
ernment to acquire lands either imder 
the general law of acquisition or under 
the impugned Act. It is therefore ■viola- 
tive of Article 14. 

7. It is now not. in dispute that when 
an Act is assailed as class or special legis- 
lation, tlie attack is usually based on the 
claim that there are persons or. things 
similarly situated to those embraced in 
the Act, and which by the terms of the 
Act are excluded from its operation. The 
present contention also is based on such 
a claim. ; 

8. The 'question then is , ' whether the 
persons or . thinjgs, embraced by the 
impugned Act form by themselyes a pro- 
per and legitimate class with reference 
to tlie object and purpose of the. Act. 
Constitution forbids class legislation. But 
it does not forbid a reasonable and pro- 
per classification of the .object of legisla- 
tion. There is no proliibition in, the 
Constitution . to enact a special law in a- 
casa where the general .lav/ on the same 
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’subject exists. Although, thus the Land 
Acquisition Act is a general Act, its exist- 
, ence does not forbid the State Legisla- 
ture' from enacting' a special legislation 
opfrating within a restricted field. There 
. is, however, a restriction that such a law 
should not be discriminatory so as to 
attract the wrath of Article 14. Arti- 
cle- 14 provides that a law shall have 
. uniform -operation so that ap equal pro-, 
tection of the laws shall not be denied to 
■ any person. This Article naturally has, 
given -rise to problems of - classification. 

9. A valid classification niust include 
all who "'naturally’ ' belong to the class, 
an who possess a common disability, attri- 
bute, or classification, and there must be 
some natural and substantial differentia- 
tion between those included in the class 
and,; those it leaves untouched." Such a 
classification moreover must have nexus 
with the object sought to be achieyed. 

10. Every classification selects from 
the totality of the object that which has 
significance for the particular legislation 
the- classifier has in mind. Time with 
Its tides brings new conditions which 
must be cared and, met for by new and 
special laws. And it is not unnatural 
that sometimes the new conditions affect 
comparatively a smaller or a bigger sec- 
tion of the population. .If so, the special 
statute which intends to correct the situa- 
tion may be as large or as narrow as the 
mischief. Article 14 permits such spe- 
cial laws when there are special evilS' 
with which existing general law is found 
Incompetent to cope. The special public 
purpose must therefore necessarily sus- 
tain the special statute. The problem in 
ultimate analysis is one of the legislative 
policy, with a wide margin of discretion 
always conceded to the legislatures. 

11. It is of course true that in the ' 
case of plain abuse in regard to the classi- 
frcations. the Courts will intervene. If 
the evil sought to be' removed is merely 
fanciful, the injustice or wrong illusory, 
the High Court may interfere and 
strike the special statute down. What 
must follow is that if special circums- 
tances have developed of such a nature 
as to call for a special law, such a special 
Act will stand the test of Article 14. In 
other words, if the clasMfication which 
the special Act makes it reasonable and 
'founded on necessity,, or that it is based 
’Oh health, morals and welfare, such a 

classification would not be. violative of 
Article 14. If the Special law is uniform 
in operation and it applies equally to all 
the classes to which it relates and it has 
necessary nexus which the Act keeps in 
view, we ' fail to see how such a special 
law would be hit by Article 14 merely 
because a general law which once used 
to take in its fold the subject-matter of 
the special law continues to exist. As 
long as the special law operates within 
1970 Andh. Pra./21 IX G— 16 



^ Ihmted field and so far as it is\ 
five, its burdens and benefits beai\ 
upon all persons and things on whiis 
operates,, it would be complying 
Article 14 of the Constitution. 

I ^ examine whether the\ 

classification of slum area with an object \ 
^^Provement is without any reason- 
does not apply alike to 
all those belonging to the class who have 
land" or building in- the sliun area. , 

13. "nie 'Problem of slums is worrying 
^ the growing towns and cities all over, 
m spite of some efforts on the normal 
V remained one of the most 

baffhng and complicated problems of the 
modem times. Its enormous magnitude 
and bewildering complicitv in" under- 
developed and -. haphazardly growing 
towns and cities in the State makes the 
task of tackling it really Herculean. It 
does not need much argument to conclude 
that a considerable population is U-ving in ' 
slims which are totally unfit for human 
habitation. The overcrowded figures in 
the congested areas of towns and cities 
are simply appalling. Their eradication 
mVolves huge sums and enormous efforts. 

If they are ^ not tackled devising 
special methods no one can doubt that 
they win continue to crop up like can- 
cerous growth notwithstanding the sur- 
ge^ that is performed on one or two 
traditional and normal 
course. What is alarming is that with 
growth and expansion of industries in the 
cities the conditions of these slums are 
fast deteriorating. 


In these circumstances, it is not at all 
smprising if the Legislature has come to 
the conclusion that the existing Land 
Acquisition Act has been found inade- 
quate and incompetent to cope with this 
special eidl. The slums’ are hovels of 
their wretched hves of physical misery! 
and normal degeneration, places of din 
and turmoil, filth and squalor; where! 
people' live deprived even of fresh air, 
in darkness even in the broad- day light, 
leave alone of the basic amenities. "Who 
can consider it as an undesirable classi 
fication if the Legislature has selected! 
s.lum areas for a sp^ial treatment with] 
an object of eradicating these fast deve- 
loping slums and relieve the large num- 
ber of people hving in most unhygienic 
conditions? Nor one can doubt that the 
public policy which found expression in 
the impugned Act is ill-conceived. It is 
a reasonable classification rationally relat- 
ed to the object which it seeks to achieve. 

14. The object of the Act as is clear 
from the preamble is to improve slums. 
It states that there are a number of 
slum areas in almost every town in the 
State which are a source of danger to 
public health and sanitation. It categorical- 
ly mentions that under the existing law 
it has not been possible to provide for 
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508 needs of sewage, water supply ' true that, this Court, will consider the 

consecfoad and side drains in slum area, exact effect , of the; later Act , upon the 
clahpiout causing excessive financial strain earlier one in order to see whether those 


reU,''the owners of the lands affected. It 
ste to obviate this difficulty that the spe- 
rcial Act is.made. . 


Acts can whoUy or in part stand together. 
.There' can.. be little doubt, that the provi- 
sions or the scope of the earlier Act .may 


15. Act XXXm of 1956 was ' . passed be revoked^ or .-lifted or ; abrogated in 

originally by the Andhra Legislature.' and particihar ■t:^e of cases by a , subsequent 
it received the assent of the ' President of Act either from the express language 
India on 7th November, 1956. ' This Act us.ed bemg addressed to the particular 
has been extended to the whole, of the Po?nt or subject or from imphcation , or 
State of Andhra Pradesh by, Act XL of ii^erence from, the language used It is. 
1961 which came iiito force on 13th oi ““^se necessaiy to consider the.,.impu- 
Nnvpmhpr iQfil . ' fined enactment with reference to the 

ir rru ’ A <• * +/. State of the law when it came into opera- 

16. The Act defines ^um area to Every Act, is made for the purpose 

^lesn any area declared^tp be a sltma^^^^ of . either making change, in, the law. or 
under section 3 G). Section 3 (1) en: i^ g special law its operation beinfi 

that where the _ Government are satisfied to' a weU defined field. . The 

that any area is operation of. any such la\v is not to be 

danger to the public beal^ - impeded by the fact that its provisions 

convenience of its neighbourhood by -^(^jiolly or in part are inconsistent vdlh 

reason of the area being low lymg, m- earlier law as is argued in this case, 

sanitary squalid or otherwise, it may by because the ‘impugned Act pro- 

notification in Andhra Prade^ vides lesser compensation or does not 

Gazette declare such area to.be a slum provide for solatium, it cannot be argued 

' that no special enactment can be effect- 

17. 'It is to such slum areas so declar- ed by the Legislature, unless of .course 
ed that the provisions of the Act apply, there is legislative incompetency or it is 
The Act empowers the Government ta violative of any fundamental . right • guar- 
acquire the land in the manner it pro- anteed by the .Constitution. ' 


vides for the purpose • of improving- the 
slum area. 

18. If the general rules of valid classi- 


21. It is hot always necessary to hold 
that if the new Act is enacted in affirma- 
tive language but if it can well , stand 


fication as discussed above are applied to with the previous general law on the 
the Act, we have no manner of doubt subject, the previous . law is repealed. It 
that on . grounds of public health, conve- depends upon the terms of the new sta- 
nience and necessity, wliich lie at the tute as4o how far as and to, what' extent 
bottom of the Act, the _ classification of the Special Act overrides the general law 
slum area cannot be said to be an un- or makes it inapplicable. There is tiie 
reasonable classification. The impugned principle of "curtailment without repeal. 
Act applies beneficially to a particular class if the subsequent statute merely . creates 
of people who are living in unhealthy and an exemption or exception from, the 
unhygienic conditions. It operates uniform- operation of a pre'vious statute or modifies 
ly on all members who are the o'vmers its operation, by the annexation, of the 
of the lands and buildings occupied . by condition” the previous statute is not neces- 
persons li'ving in uncongenial atrnosphere sarily repealed, and prior enactment may 
in the shim area. The classification, be rendered inoperative without being act- 
therefore, is germane to' the subject of ually repealed. See Craies on .. Statute 
legislation, and is not an arbitrary classi- Law. page 373. In other words, the gene- 
fication without regard to its just rela- ral enactment is pro tanto avoided, by an 
tion to the thing to be_ affected. There express enactment entirely or substan- 
is no unreasonable discrimination towards tially applicable to a restricted purpose, 
members of the class covered by the The impugned Act , therefore merely in 
impugned Act. , The Act therefore, in our specified cases and fields intercepts the 
view, cannot be said to be violative of operation' of the Land Acquisition .Act, 
Art. 14. which is a previous general law . in 

X9. The contention' that the Govern- . regard to the acquisition of land and 
ment has been conferred with unregulat- which remains ini existence and unrepeal- 
ed discretion to acquire land under the ed notwithstanding, for all other pur- 
general law or under the impugned Act poses and in all other respects; What is 


cannot prevail.. 


clear is that the conflict between these 


20. • In this connection, it is worthwhile ^wo .statut^ although apparent because 
to remember, that the Legislature . in the their .-objects are different, yet, the lan- 
exercise of its legislative capacity can fiuage of eaclp m these circumstance^ 
. extend, modify, vary or repeal Acts pass- would be restncted to their -own object 
- ed previously. It can also enact special or.sub.iect. . 

enactments covering a special' ground al- If that is once . realised, then it ivill 

though there may exist a general ,Act . be eirident that these', two enactments 
embracing the special field also. It is run in parallel lines without meeting and 
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therefore any - comparison of these Acts 
would be improper unless of course it is 
made for the purpose of finding out whe- 
ther there is any violation of constitu-. 
tional provision. Since these two Acts do 
not cover the same field, the question of 
attracting Article 14 cannot arise. We 
have therefore no doubt that while tlie 
general Act will . continue to operate for 
general public purposes and the lands 
■ may be continued . to be acquired under 
it, the impugned Act will operate mnly in 
regard to the slum drea and land in such 
an area can be acquired 'only under this 
Act.' Thus seen,, the validity of the 
, impugned Act cannot be left in ' doubt.. 
The two enactments do not cover the 
same territory and. consequently- the ques- 
tion under Article 14 cannot arise in such 
a case. 

• 22. It is also relevant to note that Arti- 
cle 14 would not be violated by two laws 
dealing with the same subject matter but 
in two different fields, if the sources of 

; the two laws are different. In the State 
of Madhya Pradesh v. G. C. Mandawar, 
(1955) 1 ‘ S. C. R. 599 at p. 606 = (AIR 
1954 SC 493 at p. 496), the Supreme 
Court observed: 

' "Article 14 does not authorise the 
strildng down of a law of one State on 
the ground that in contrast with a law 
of another State on the same subject its ■ 
provisions are discriminatory. Nor does 
it contemplate a law of the Centre or of 
the State dealing with similar subjects 
being held to be unconstitutional by a 
process of comparative study of the provi- • 
sions of the two enactments. The sources 
of authority ■ for the two Statutes being 
different, Article 14 can have no applica- 
tion,” 

The same view is expressed in Naro- 
ttamdas v. State of Madhya Pradesh, 
AIR 1964 Madh Pra 45. In that case, the 
High Court upheld the provisions of 
Madhya Pradesh Minimum Wages Fixa- 
tion Act, 1962 which fixed minimum 
rates of wages only in respect of some of 
the employments enumerated in the sche- 
dule to the Central Minimum Wages Act 
which continued to apply to the r^ain-, 
ing employments. 

23. In Than Singh v. Union of India, 

I AIR 1955 Punj 55 it was contended that 
1 the impugned law contravened Article 14 
in so far as it provided for a lesser 
amount as compensation ' than that pro- 
-vided by the Land Acquisition Act, 1894, 
'.which was the general law of the land 
relating to acquisition. The . High Court . 
negatived this contention on the groimd 
that the impugned law was made for a 
specified and distinct object and that 
there was a reasonable classification. 

. . 24. It was, however, contended that 

• ihe Government has' discretion to choose 
between the two Acts in ■ their applica- 
ion to a given acquisition, and since such 


discretion is uncpntrolled. sectioit 'tice 
the impugned Act is bad in law.' W.soN- 
not think that the argument is effect: 'j 
Once the Government declares under' ti;V\ 
impugned Act that a particular area K- ‘ - 
a slum area, then there is no choice left]^. ^ 
with the Government. It has necessarily \ 
to- proceed under the impugned Act and . \ 
it cannot and would not proceed under 
the general law of acquisition. 

25. Distinction - between the validity 
of Section 3 on the alleged grotmd and 
the possibility of abuse in its application 
to any case must be kept in view. The 
possibility of abuse cannot be taken into 
account in determining the ambit of 
power or the validity of any provision. 

The word 'may’ appearing in section 3 
does not, in our view, warrant any argu- 
ment that it cables or empowers the 
Government to either proceed under the ' 
impugned Act or under the general law 
of acquisition. That word merely vests 

a discretion in the Government to declare 
a particular area as a slum area. The 
vesting of such enabling power is quite 
understandable because there are large 
number of slums all or majority of 
which cannot immediately be declared as 
slum areas. Each case again has to be 
considered, whether it satisfied the 
requirements of S. 3, and if it satisfies, 
it is only then that it can be declared as 
slum area. Such a provision in the cir- 
ciunstances ' could not have been couched 
in a mandatory language. It would have 
created a legal obligation on the Govern- 
ment perhaps enforceable in a court of 
law. That is not practically possible. 

Slums present a special problem and 
involve huge finances and various admi- 
nistrative problems and it is because of 
these conditions that the wording is used 
thus making the provision an enabling 
one. If it is not a slum area, it is obvi- 
ous that section 3 toU not apply. - On the 
other hand, if it is a slum area, then it 
will attract section 3. We are therefore 
satisfied that section 3 itself vests no dis- 
cretion in the Government to acquire the 
land in a slum area either under the 
impugned Act or under the Land Acqui- 
sition Act. In these circumstances the 
apprehension voiced by the learned Advo- 
cates for the petitioners has no basis 
whatsoever. 

26. It is true that the Government is. 
left with the discretion to declare whe- 
ther a particular area is a sliun area 
within the meaning of the Act. But to 
say that such a discretion is unregulated 
or uncontrolled would not be correct. 

-Section 3 itself provides sufficient gui- 
dance apart from what is provided in the 
preamble and purview of the Act in 
regard to the exercise of such discre- 
tion. The Government has to collect the 
necessary material. It may, however, 
collect the material from any quarter in 
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f oad and co satisfy, itself whether the require- 
mt causii of section 3 are satisfied and that 
le owrrther a: particular, area is a slum area 
obvia not and then only , in a- case where it 
^.ct b satisfied that it is a slum area that 
/section 3 empowers the Government to 
1 ?' declare it as such. We do not therefore 
• experience any difficulty in rejecting the 
contention that section , 3 is. in conflict 
with Article 14 on the ground that it 
confers on the Government imcontroUed 
. and unregulated powers -rothout provid- 
ing any standard in the exercise of such 
a wide discretion. 

27. - The only provision which, how- 
ever, in our view offends Article 14 is 
clause 2 (2) of the Schedule to the Act. 
Section 6 of the Act provides for the 
basis of the determination of the compen- 
sation. It says that the amount payable 

' as compensation for any land . acquired 
shall be an amount equal to twelve times 
the net average annual income actually 
derived from such land during the period 
of five consecutive years immediately 
preceding the date of publication of the 
notice under section 3 (2). Sub-section (2) 
enjoins that the net average armual 
income referred to in sub-section (1) shall 
be calculated in the manner and in ac- 
cordance with the principles set . out in 
the Schedule. 

28. The schedule has in all four cla- 
uses. The first clause lays down 
that the net average annual income 
shall be one-fifth of the gross rent 
actually derived by the ovmer from 
the land acquired and the huts and the 
buildings, if any, thereon during the 
relevant period. It authorises the deduc- 
tion of municipal taxes, revenue, charges 
and cost of repairs for the said period 
from sucli gross rent. 

29. Clause 2 (I) directs that the gross 
rent shall be determined by the pres- 
cribed authority by local inquiry, and if 
necessary, by obtaining, certified copies 
of eirtracts from assessment books, show- 
ing the, rental values of lands, huts . or 
buUdiiigs. It further directs that the 
cost of repairs shall be calculated at the 
rate of one month’s rent per year in 
each case, 

30. We then come to sub-clause (2), 
It reads as follows: 

"For the purpose of determining the 
gross rent actually derived by the owner 
• from the huts, if any, on the land, every . 
acre of the land shall be deemed to 
contain only such.niunber of huts as may 
be prescribed and no more or less, ir- 
respective of the actual number of huts 
on the land; and different numbers may 
be prescribed for different classes of 
lands or for different local areas." 

Clauses 3 permits the income frorh the 
trees of the land acquired to be taken in- 
to consideration. 


-31. Clause 4 provides for a situation 
where the land, hxits or buildings thef^.:- 
on remain unoccupied or the owner has .. 
not . been in receipt of any rent during 
the whole or., any part of the crucid, 
period. The gross rent in such a case 
will be .determined by taking into account 
the income actually derived from similar 
lands, huts or buddings situated in the 
vicinity.' ■ ’■ - ■ ' 

32. .A careful reading of lliese clauses, 
would reveal tliat ’ while the .'actual 
income is, taken into account in the case 
of a building or a land atuated ih slum 
area, in cases of huts artificial mode of 
calculating the income arising from the" 
land and the huts built thereon is em- 
ployed without having regard to the 
actualities. Either the land is occupied i 
by the huts partly or whpUy or it is not I 
occupied by huts at all ' While in cases » 
of vacant lands actual income is talcen \ 
into account,, although in some cases t 
where the land' was. not yielding rent | 
dmring the. crucial time, it is permitted ji 
to be calculated bn certain basis, in cases ti 
of lands occupied by huts partly or whql- \ 
ly, the number of huts as may be pres- ’ 
cribed alone shall be talcen into account 

• for the purpose of determining the gross 
rent. 

Thus in some cases at least where 
there are more number of huts from 
which the ownbr is getting income, the 
whole of such income shaU not be talcen 
into account although it is actually 

■ realised, but only that notional income is 
derived to be taken into account as is 
deemed to have been recovered from the 
prescribed - number of huts. In case of 
a land which is partly occupied by huts 
and partly , vacant, the actual rent of the 
land which is vacant will be worked out 
in the manner otherwise prowded. The 
gross rent of the land occupied by huts, 
however, will be worked out on 

■ the basis of the prescribed number, of 

huts. What is manifest is that although] 
the land covered by huts is situated in 
the same slum area where other lands 
and buildings are situated, such a land 
is selected arbitrarily for a different 
treatment. The classification is arbitrary! 
because no reasonable basis is shown for 
such a discriminatory treatment. The 
contention , is that compensation is paid 
less to the land owner because large 
number of 'people occupy or more nitm- 
ber of huts were existing on the land 
than was reasonable. , . , 

What is ignored in advancing this 
argument is that it is the land owner 
who is discriminated by such hostile 
treatment. He could not build a building 
which may have fetched him more rent 
obviously because he had no ' capital to 
invest. It is he who is given a different 
treatment and for no reason. The argu- 
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ment that Ke was eamins more rent is 
fallacious because in cases of building 
and perhaps even in cases :of vacant lands 
the owners are or may be getting more . 
rents in view of the nature of the build- . 

. ings. When the lands, buddings and lands 
occupied by huts are all situated in the 
slum area, there is no reason to make an 
arbitrary distinction between them with 
a view to provide more or less compen- 
; sation. We are therefore satisfied that 
neither there is any reasonable basis ^ for 
giving a separate treatment ■ to a land 
covered by huts nor there is any rela- . 
tionship with the object which it seeks 
to achieve for the purpose of determin- 
ing the compensation. .. Sub-clause (2) of 
clause 2 therefore is inconsistent with 
article 14 and has therefore to be struck 
down, 

33. The question then is whether tMs 
invalid provision is separable. We have 
no doubt, that it is. We have to look 
to two things in this respect. Firstly, 
the Le^slature must have intended that 
the., provision be separable and secondly 
that the provision must be capable of 
separation in fact. From the clauses of ‘ 
the schedule itself, it is manifest and the 
intention of the legislature seems appa- 
rent that it was dealing with the other 
clauses irrespective of clause 2 (2). There 
is no material to believe that the Legis- 
• lature would not have passed the other 
^ clauses without the invalid sub-clause. 

® All the clauses together 'with this objec- 
® tionable sub-clause cannot be said to be 
? connected in subject matter or dependant 
f on each other or operating together so as 
^ to presume that the Le^slature would 
“5 not have legislated the other clauses with- 
w out the impugned sub-clause. The in- 
fs valid sub-clause is, in our view, indepen- 
'8 dent of the other clauses and can safely 
if be separated without affecting in any 
® , manner . the validity of the other cla- 
i uses - as they are quite independent in 
' their ovm way. They cover also case of 
land occupied by huts. In this' connec- 
tion, it is well to remember that the 
courts have not been rtow to recognise 
the utility of the doctrine of severability 
and have put it to an increasing use and 
I with increasing- liberality. 

f 34. Let us then turn ta the cases cited 
j at the bar in regard, to Article 14, 

Jr 35. "Vairavelu v. Special Deputy Col- 
s| lector, AIR ,1965 SC 1017 cannot be said 
- . to be inconsistent with what we have 
J decided. In that case, on a comparative 
study of the principal Act and the 
amending Act it was foimd that if a land 
! is acquired for a housing scheme under 
: the amending Act, the -claimant gets a 

! . lesser value than he woxild get for the 
! : same or similar land if it is acquired 
f ! for a public purpose like hospital under 
1 f the Act. The question was whether, this 
I, dassification between persons whose lands 


V 

are, acquired for housing schemes at Hice 
sons whose lands are acquired for^^olc- 
purposes has ■ reasonable relation toM; i 
object sought to be achieved. The ob 5 ,.r^\ 
of the Amending Act , was to acquh! 
lands for housing, schemes. The follow^ \ 
ing observation isiTelevant, for oiur puttX 
poses; \ 

*Tt may be as the. learned counsel con- 
tends the Amending Act was passed to 
meet an urgent demand and to find a 
way out to clear up slums, a problem 
wMch has been baffling the City autho- 
rities for a long number of years, because 
of want of: funds. But the Act as final- 
ly evolved is not confined to any such 
problem. Under the Amending Act 
lands can be acquired for housing schemes 
whether the object is to clear slums or , 
to "improve housing facilities in the City 
for rich or poor,” . 

36. It will thus be clear that if the 
Amending Act had confined itself only 
to the problem of slum- dearance, their 
Lordships perhaps were inclined to take 
the • view which we have taken in this 
casa As the Amending Act was not so 
restricted but was applicable to housing 
schemes in general, the Supreme Court 
held that discrimination was writ large 
on the Amending Act and foimd that it 
could not be 'sustained on the prindple 
of reasonable classification. 

37. Deputy Commr. Kamrup v. Dur- 
ganath. 'AIR 1968 SC 394 has to be con- 
sidered in the light of the facts of that 
case. In that case while the Land Acqui- 
sition Act, 1894 was in force the State 
Legislature -passed Act "VI of 19p5 pro- 
viding for speedy acquisition of land for 
the public purpose of carrying outworks 
or other development measures in con- 
nection with flood control or prevention 
of erosion on payment of compensation 
on the basis of a multiple of the annual 
land revenue. The Supreme Court struck 
it down as violative of Article 14 on the 
ground that the General Act provides for 
speedy acquisition and therefore the spe- 
cial Act could not be said to be devised 
to meet existing evil and secondlv that 
the purpose or the object of the Act was 
equaUy broad and not confined to any 
acute problem lil^e slum clearance; and 
thirdly that since the assessment of land 
revenue in Assam was made many years 
ago, the market value of lands had in- 
creased by leaps and bounds. It v/as 
perhaps also doubtful whether on the 
basis of land revenue by adopting the 
method of multiplication, market value 
can be determined. 

Following, AIR 1965 SC 1017 it was 
observed: 

"it is not possible to hold that the 
difierential treatment of the lands acquir- 
ed under the Land Acquisition Act, 1894 
and those acquired under Assam Act No. 6 
of 1955 has any reasonable relation to 
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.;road /get of acquisition . by the State.” 
aout ether observed: , . ■ 

'^Ih our opinion, the classification bi' 

required for works and other mea- 
_ ■^res in connection with_ flood control 
“and prevention ' of , erosion and land , 
'required for other public purposes.has no 
reasonable relation to the ohject sought 
to be achieved viz., acquisition of the ' 
land by the State. - In either case, the 
owner loses his land and in Iii's place the. 
State becomes the owner. There is un- 
ju^ discrimination between owners of 
land similarly situated by the mere acd- 
deht of some land being required for 
purposes mentioned in Assam Act No. 6 
of 1955 and some land being required 
for other purposes. We hold that Assam 
Act No. 6 ,of 1955 is violative of Arti-- 
cle 14.” 

The questions with which we are con- 
cerned in these cases were not before the 
Supreme Court. The nature of the enact- 
ments before the Supreme Coinrt and the 
nature and the scope of the enactments . 
with which we are concerned are subst- 
antially different and consequently pose 
different problems. It also has to be 
noted that the several features pointed 
out above were responsible for the con- 
clusion at which the Supreme Court 
reached. 

38. M/s. Balaji Industries v. Special 
Deputy Collector. 1967-2 Andh WR 172 
==(AIR 1968 Andh Pra 141) does not help 
the petitioners. In that case, the vali- 
dity of section 40-B of the Hyderabad 
Housing Board Act (XLVI of 1956) as 
amended by Act XV of 1962 was ques- 
tioned. Following, AIR 1965 SC 1017 but 
without comparatively examining the pro- 
visions of the Land Acquisition Act and 
the Housing Board Act. the learned Jud- 
ges observed: 

"From this it is clear that this pro- 
vides for a quite different basis for assess- 
ing compensation to be given to the 
owner of the property acquired under 
the Housing Board Act, 1956 from that 
provided under section 23 of the Land 
Acquisition Act.” 

They further observed: 

"On principle it is not possible to dis- 
tinguish that case from the case before 
US. Hence we hold that section 40-B of 
the Hyderabad Housing Board Act (XLVI 
of 1956) as amended, by A. P. Act XV ’of 
4962 offends Article 14 of the Constitu- 
tion of India and is hence void.” 

If the' learned Judges intended to lay 
,dbwu that a provision would be bad 
mereW because it provides quite a dif- 
ferent basis for assessing compensation 
•from that provided under Section 23 of 
the Land Acquisition Act, then with due 
respect we find ourselves unable to agree 
with such a proposition' so v/idely stated. 
iVajravelu’s case, AIR 1965 SC 1017 is 
not decided on any such- basis. If on a 
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comparative ^udy of Section . 40-B , and 
the provisions, of the !Land; Acquisition 
Act, as was done by the . Supreme Court 
in Vajravelu’s , case, AIR 1965 SC 1017 
• the learned . ..iudges had reached . the con- 
clusion that' Section. 40-:B. offends Arti- 
cle 14; we would have had nothing to say 
about, it because .we are not concerned in 
these cases with' the validity, of S. 40-B 
of the Housing Board Act. Jt is also not 
clear as to whether the . learned Judges 
were drawing the ..conclusion in reference 
to Article 14 or Article 31 (2) of the Con- 
stitution. . . 

39. In Balainmal v. State of Madras, 
Air 1968 SC 1425, Clause 6 sub-clause 
(2) of the Schedule read with S. 73 of 
the Madras City Improvement Trust Act 
(XXXVH of 1950) was challenged. Madras 
City Improvement Trust Act (XVE of 
1945) was enacted for the purpose of 
improvement and expansion - of the . 
Madras City. The Board under S. 71 was 
authorised to acquire land under the Land 
Acquisition Act, 1894. Section 73 made 
the Land Acquisition Act subject to the 
modification made in the Act and ' as 
enacted in the Schedule. By dause 6 (2) 
of the Schedule the acquiring authority 
was not liable to pay 15% solatium when 
the land is situated in an area declared 
to be congested or slum area and is not 
'in actual possession of the owner. The 
lands in those cases were not in the slum 
area. Therefore, solatium was payable 
under Act XVI of 1945. This Act, how- 
ever, was replaced by Act XXX'ihl of 
1950. Although substantially the scheme 
was the sarne, under its schedule, sec- 
tion 23 (2) of the Land Acquisition Act 
was omitted and it was substituted by 
other provision. By this provision, per- 
sons whose lands were acquired ■under 
the said Act were not . entitled to get 
15% solatium. 

The Supreme Court observed: 

"It is true that by Cl. 6 of the. Sche- 
dule to Act 16 of 1945 solatium , was 
awardable to the owners of the lands 
acquired for the Improvement Trusts, but 
since by S. 173 (2) of Act 37 of 1950 all 
the proceedings which were commenced 
under the Act of 1945 were to be deem- 
ed to be taken under Act 37 of 1950, the . 
compensation awardable by . virtue of 
Cl. 6 of the schedule, to the New Act 
read with Section 173 , (2) of that Act 
could not include the statutory solatium. 
The Legislature has thereb.y ' deprived the 
owners of the lands of a right to com-, 
pensation even in proceedings for acqui- 
sition commenced before Act:37 of 1950.” 
It is in this backgr 9 und that it was held: 

"But, in our .judgment, counsel for 
the owners are right in contending that. 
Sub-cl. (2) of CL 6 of the Schedule to 
Act 37 of 1950, - in so far as it deprived 
the owners of the lands of the statutory 
addition to the value of the lands under . 
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Section 23 (2) of the Land Acquisition 
Act is violative of the equality clause of 
the Constitution, and is on that account 
void. If the State had acquired the lands 
for improvement of the town imder the 
Land Acquisition Act the acquiring au- 
thority was bound to award in addition 
( to the market value 15 per cent solatium 
under Section 23 (2) of the Land Acqui- 
sition Act. But by acquiring the lands 
under the Land Acquisition Act as modifi-- 
ed by the Schedule to the Madras City 
Improvement Trust Act 37 of 1950 for 

^ the Improvement Trust which also is a 
public purpose, the owners are, it is claim- 
ed, deprived of the right to the statutory 
addition. An orvner of land is ordinari- 
ly entitled to receive . the solatium in 
addition to the market value, for coin- 
pulsory acquisition ' of his land, if it is 
acquired under ' the Land 'Acquisition Act, 
but not if it is acquired under the Madras 
City Improvement Trust Act. _A dear 
case of discrimination which infringes the 
guarantee of equal protection of the law 
arises and the provision which is more 

, prejudicial to the owners of the lands 
which are compulsorily acquired must on 
the decision of this Court, be deemed in- 
valid.’^ 

This case is easily distinguishable on the 
facts and the enactments considered in 
that case which bear, in our -view, no 
similarity with the present case. 

40. It was then argued that the noti- 
fications declaring the respective areas 
as slum areas is an abuse of power and 
therefore bad. The contention has very 
little substance. It is true that it is 
common to empower administrative au- 
thorities like the Govt, to follow a given 
course of action when they were 'satis- 
fied’ that a prescribed state of affairs 
existed. Section 3 is worded on the same 
lines conferring on the Government what 
is called an exercise of discretion based 
on a subjective formula. At one time, 

• the Courts were usually inclined to 
interpret such grant of power literally 
and in general Refused to go behind the 
assertion of the competent authority that 
it was in fact honestly satisfied as :to the 
existence of the conditions precedent to 
the exercise of the powers. The balance 
now has definitely shifted and the Courts 
now are less ready to accept the conclu- 
siveness of the Government’s ' opinion on 
a question of law or fact. The task of 
the Court becomes easier if the statute 

• grants power in subjective terms by 
reference to certain definite standards. 

The crucial question, however, al- 
ways has been as to in what circums- 
tances and to what extent will the High 
Court review the merits of the exercise 
of a statutory discretion, particularly 
when it is couched in subjective formula. 
One thing, however, is clear that the 
Court will not substitute its own dis- 


cretion for that of the Governn, Vtice 
which the discretion has been coh-Ac- 
Nor will it direct as to in what dire^.' t 
the authority should exercise its discL,,. \ 
tion,._ while it may be directed to.e 5 'ei’.i \ 
cise.its discretion one way or the otheA ^ 
It . is now fairly settled that apart from\ 
the cases of mala fide, the Court can ,\ 
intervene wherever it is found that 
where there was no material whatsoever 
before the Government, to arrive at the 
conclusion or that it lacks in ahv evi- 
dentiary support or is .perverse. The 
Court can also interfere when it finds 
that the Government has not taken the 
relevant rnatter_ mentioned in Section 3 
into consideration or has considered 
matters which are not germane or are ir- 
relevant or ha& exercised the discretion 
for a purpose not warranted by the Act, 
or has committed any error in taking any 
essential procedural step as is required 
by the law. In all ' such cases, it will 
hold the exercise of power ultra vires 
because the Government or the compe- 
tent authority would not be deemed to 
have been genuinely satisfied that it was 
appropriate for the purpose sanctionedby 
the Legislature. 

41. , Thus if on some such groxmd If 
can be established that the Government 
could not have been so satisfied, this 
Court will be entitled to hold the deci- 
sion tp be invalid unless the Government 
itself persuades the Court that it did in 
fact genuinely form the opinion which it 
claims to have held. If, ori the other 
hand, the exercise of the power is fiee 
of any such blemish, then it is obvious 
that the Court cannot consider the 
merits of the decision of the Government. 

It is only in this context it has to be 
held that the law is not powerless when 
Legislature gives even an unfettered dis- 
cretion to a Government. In theory 
every discretion is capable of unlawful 
abuse. In fact the Courts have been 
usually astute ''to detect implied limits in 
the vague or wide subjective expression 
such as used in section 3. 

42. It is in this’ background, that we 
have to examine the arguments advanced 
before us. 

43. In W. P. No. 364 of 1964, Mr. 
Jagannadha Rao, the learned counsel for 
the petitioner, contended . that 'previously 
part of the plot in question admeasuring 
3 acres -and 50 cents was acquired by the 
Government -under the Land Acquisition 
Act for providing house sites to Harijans. 

The present plot, although resurveyed as 
T., S. No. 1050/1, is sought to be acquir- 
ed. under the impugned Act. This, in his 
submission shows the arbitrariness of the 
Government and therefore mala fide. He 
further contended that the petitioner had 
submitted a lay out and was himself will- 
ing to improve the area. Therefore, the 
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^ment cannot properly noti^ the 
jout slum area. -This notification, 

. the lihh, is merely intended to 

'to petitioner of the market price . 

al ^/Mch is -very high because of the atua- 
jg,doh .of the plot, . ' . , ’ 

ir' 44/ These asseriions, however, are 
■' denied by the Government in' its' coun- 
. ter. , According to it, T. S. No. 1050/2 
does ,n6t belong to -the ^petitioner and it. 
was not acquired by the Government. 
That belongs to: Sri A. V. Bhanoji Eao 
who has g^ed a portion of it, to the 
Municipality. The rest of it ..is also noti- 
. fied as slum area .tmder the impugned 
Act only. 

45. In view of this denial it is not 
possible to decide disputed questions of 
fact. The petitioner has not also filed any 
material to satisfactorily prove his allega- 
tion. In these circumstances, it •will not 
be correct to charge the Government of 
acting arbitrarily and not bona fide. If 
the petitioner is the nwner of the land 
he can claim the compensation and if the 
land is yielding more rent, he will get 
adequate compensation under the Act and 
if he does not so get, he has remedies 
open to him. We do not therefore think 
that on this ground the impugned notifi- 
cation can be said to be bad in law. 

46. The fact that the petitioner him- 
sdf was willing to improve his land does 
not alter the position of law. Moreover 
the purpose of the petitioner in improv- 
ing the land is entirely different than 
the purpose with which the Government 
is improving it. This Court is not compe- 
tent to decide on the merits of the case. 

. It is left to the satisfaction of the Gov- 
ernment to determine - whether a parti- 
cular area is a slum area or not. It has 
to be decided by the Government. In 
the absence of any vice as pointed out 
above in the exercise of such power, it 
is not possible for this Court to sit in 
judgment over the merits of that deci- 
sion and substitute its own opinion to that 
of the Government. 


Act for political ends has hot been sub- 
stantiated by .any -'acceptable, e'vidence. 
This: allegation is denied , in the . coxmter. . 

49. No other contention in fhat behalf 
was raised before us by any other peti- 

, tioner. ' !We are therefore ' satisfied that 
■the iih'pugned notifications cannot be said 
to suffer from any such infirmity. 'The 
notifications -were issued by the compe- 
tent authorities and no' -vice was -pointed 
out in "the exercise bf their discretion 
which, would permit this court: to iriter- 
fere,.. ’ . ' ■ ' ■ . . 

50. The next contention was that Sec-, 

tion 6 read with the :scliedule is ultra 
vires, of Article 31 (2).. . . 

51. Now, under Article 31 (2) as if 
stands now, no property shall be acquir- 
ed save by authority of a law which pro- 
vides .for compensation for the property 
and either fixes the anipunt of the com- 
pensation or specifies the principles on 
which and' the manner in which the 
compensation ■ is to be determined ' and 
given. It provides that- no such law shall 
be called in question in any court on the 
ground that compensation provided by 
such law is not adequate. 

52. Whatever may have been the posi- 
tion prior to 27-4-1955, thereafter, because 
of the Constitution (4th amendment) Act 
of 1955 amending clause 2 in Art. 31, 
the question of adequacy of compensation 
is made nonrjusti’ciable leaving it to the 
final judgment Of the Legislature. 

53. A law coming under Article 31 (2) 
is no longer open to attack in a court of 
law on the ground that the compensation 
provided by the' Legislature is not ade- 
quate, that is to say, being less than the 
market value of the property or being 
less than the money equivalent of what 
the owner had been deprived of. Thus, 
as soon as the Legislature fixes the 
amount of compensation or specifies the 
principles on which the compensation is 
to be determined, it has discharged its 
duty and the aggrieved d-wner is not how 


• 47. In Writ Petition No. 734 of 1965, 
the only contention raised was that the 
Town Municipality had offered to pur- 
chase privately but then backed out. 
That is denied. Even otherwise, in our 
opinion, it does not affect tlie validity 
of the notification issued. 

48. There is also no substance in the 
contention that the area is not a slmn 
area. That is a question which has to 
be decided by the competent, authority 
and not by this Court. As observed 
above, the quantum of compensation has 
to be determined in accordance with the 
provisions of the Act. It is premature 
to sa 3 ' that the petitioner will not be 
paid adequate compensation under the 
Act. The contention .'that the declaration 
is intended to grab very valuable house 
sites under the cloak of the impugned 


entitled to challenge the constitutionality 
of the law on the ground that the com- 
pensation pro-vided for is not adequate. 
In other words, that it does not give him 
the full monetary equivalent of the pro- 
perty taken from him. It will thus be 
seen that the scope of judicial ■ interven- 
tion in matters relating to compensation 
for the property acquired is now very 
limited having regard to Article 31- (2). 

54. , The only question, which : continues 
to be justiciable, is when the law under 
which the acquisition or requisition . is 
made does not provide for compensation 
at all or lays dowm principles v/hich in 
effect provide for payment of-, no com- 
pensation or in either case provides only 
illusory compensation. Thus though tlie 
form and manner in which the compensa- 
tion is payable are matters for the deter- 
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inination provides (sic) merely a cloak for 
confiscatory legislation or constitutes a 
fraud on tHe Constitution by providing, 
illusory compensation, or where the com- 
pensation is based on something which is 
unrelated to facts because unrelativity of 
compensation may in particular circum- 
stances result in more than mere inade- 
. quacy of compensation.' 

55. But if the Legislature . has either 
Exed the amount of compensation which 
cannot be said to be illusory or it has 
specified p^ciples on which and the 
manner in which the compensation is to 
be determined and given and as a result 
some compensation is payable which is 
areal there cannot be any -challenge to the 
provision for compensation in such an 
enactment either imder Article 31 (2) or 
under the general doctrine of colourable 
legislation,; 

56. It is in our view, tmnecessary to 
discuss the decisions on this question 
cited at the Bar. It is enough if we refer 
to the latest decision of the Supreme 
Court in State of Gujarat v. ShantOal, 
■AIR 1969 SC 634. In that case all the 
previous decisions have been considered. 
Their Lordships observed: • 

"The ainendment made in Cl. (2) of 
Art. 31 by the Constitution (Fourth 
Amendment) Act, 1955 makes it clear 
that adequacy of compensation fixed by 
the Legislature or awarded according to 
the principles specified by the legislature 
for determination is not justiciable. It 
clearly follows from the terms of Arti- 
cle 31 (2) as . amended that the amount 
of compensation payable, if fixed by the 
legislature, is not justiciable, because the 
challenge in such a case apart from a 
plea of abuse of legislative power, would 
be only a challenge to the adequacy of 
compensation.” 

Their Lordships further observed: 

“"If the quantum of compensation fix- 
ed by the Legislature is not liable to be 
canvassed before the court on the ground 
that it is not a just equivalent, the prin- 
ciples specified for determination of com- 
pensation will also not be open to chal- 
' lenge on the plea that the • compensation 
determined by the application of those 
principles is not a just equivalent.” 
Their Lordships also said; 

^ "Principles may be challenged on 
the ground that they are irrelevant to 
the determination of compensation, but 
not on the plea that what is awarded as 
, a result of the application of those prin- 
ciples is not just or fair compensation. A 
challenge to a statute that the principles 
specified by it do not award a just eqm- 
valent will be in clear violation of 'the 
constitutional declaration that madequacy 
■ of compensation provided is not justicia- 
ble." 

^ 57. It is relevant to note that Vajra- 
yelu’s case. AIR 1965 SC 1017 was also 


considered in detail in that case. ^.1 
Supreme Court after referring to sot 
of the passages in that case observed: 

"These observations were, however,’ 
not necessary for the ptupose of the deci- 
sion in that case.” . 

58. It is true that the line dividing 
’iBusory’ from 'inadequacy’ of compensa- 
tion is not very easy to draw. It has 
however to be decided in the light of the 
facts and circumstances of each case as 
to whether the compensation is illusory. 
In any event compensation ranging from 
30 to. 50 per cent of the value of the 
property acquired could not be called as 
illusory without an abuse of the language. 
It is a question to be determined in each 
case, and no hard and fast rule can in 
that, behalf be laid down. 

59. Let us then: examine in this limit- 
ed field the arginnents with a view to 
find out whether the provisions of the 
Act regarding compensation contravene 
Art 31 (2). 

GO. It is already noticed that S. 6 pro- 
vides the basis of .determination of com- 
pensation. The net average annual income 
is to be calculated in the manner and in 
accordance with the principle set out in 
the schedule to the Act. We have al- 
ready referred to the various clauses of 
the schedule while considering their vali- 
dity. 

61 . . From a reading of tliese provisions 
which relate to compensation, it is not 
doubted that the Act specifies the princi- 
ples on wWch and tlie manner in which 
the compensation is to be determined and 
given. Capitalisation of the value of the' 
land acquired by multiplying the rental 
income from the property acquired is one 
of the recognised modes of determining 
the compensation of the property acquir- 
ed, It cannot therefore be validly con- 
tended that the basis on which and the 
manner in which the compensation is to 
be determined is non-existent or .unrelat- 
ed to the facts and consequently cannot 
have a conceivable bearing on any prin- 
ciple of compensation. It cannot also be 
in doubt that the compensation determin- 
ed on such a principle would be someth- 
ing real. It may not be adequate or may 
' .not be equal to the market valua But 
that' question is not justiciable. It is 
presumed that a land owner would not 
give his land or building on rent -which 
does not fetch him a reasonable return 
on the capital which he invested in 
acquiring that property. If it is so, then 
the compensation determined on such 
capitalisation of the rent can in no case 
- be said to be illusory. Nor can it be 
legitimately contended that the pro-visions 
relating to compensation are colourable 
piece of legislation. 

62. It is relevant to point out that 
the petitioners have not produced before 
-us sufficient or satisfactory material on 
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ro? basis of which if compensation .m the - 
-iopnner prescribed is worked out. it will 
. the found as illusory amounting to no 
ticompensation at all.: In these circum^ ' 
?i tances; the contention that section 6 read 
with the schedule offends Article 31 (2). 

. cannot be. accepted as correct. We there- 
fore feel no difficulty in rejecting this 
contention also. 

63. The only contention which sur-* 
vives . for our consideration is raised . by 
Sri T. Eamachandrarao, in his case. In 
W. P. 1771 of 1966 a separate que^on 
arises and has to be considered separate- 
ly. What happened in that case is that 
in 1962 proceedings under the Land Acqui- 
sition Act for acquiring a portion of the - 
petitioner’s land of an e?;tent of 11. 524 
square yards excluding the temple and its 
appurtenant • site were' commenced. The 
petitioners objected to the acquisition and 
also claimed compensation at a particular 
rate. The case was being adjourned from 
time to time. It is the case of the peti- 
tioner that no orders in that case have 
been passed. The petitioners therefore 
were under the impression that the mat- 
ter is still pending. 

64. While so the petitioners saw. a 
board put up on the site indicating that 
the land was taken over by the Munici- 
pal Commissioner Hyderabad Corpora- 
tion. The petitioners issued a notice on 
5-10-1966 to which no "reply was receiv- 
ed. 

65. A notification under section 3 (1) 
of the Act was issued by the 2nd responr 
dent declaring the land as slum area. The 
petitioners contend that no notice was 
given to them before the State Govern- 
ment applied Section 15 of the impugn-, 
ed Act to the pending proceedings under 
the Land Acquisition Act. Nor a notice 
was given to the petitioners imder sec- 
tion 3 of the Act with the result that' 
they have been deprived of an opportu- 
nity of objecting to the declaration under 
section 3 (1) that the land is in a slum 
area. It is not denied by the 2nd res- 
pondent that any notice was given to 
the petitioners. The question therefore 
is what is the- effect of not giving the 
notice to the petitioners on the impugned 
notification issued under Section 3 (1). * 

CG. Now, under Section 3 (1) where 
the Government are satisfied that any 
area is or may be a source of danger to 
the public health, safety or convenience . 
of its neighbourhood by reason of the 
area being low lying, unsanitary, squalid 
or otherwise they may by notification in 
the gazette declare such area to be a slum 
area. 

67. This sub-section does not speak of 
any prior notice to the owners of the 
land affected by any such notification, 
nor.it requires them to be heard before 
any such notification is published. 


68. Section 3 .,(2) then states that 
where :the Government are satisfied that 
it is nec^sary , to acquire any 'land in .a 
slum area for the - purpose of clearing or 
impro'vdng- the area they may acquire the 
land by publishing in the gazette a notice 
to. the effect that they have decided to 
acquire it in , pursuance of the sectioin .. 

• 69. There is a pro'viso attached to the 
Sub-section; According to it,, before 
publishing such notice that is to say the 
notice referred to in Sub-section (2) the 
Government shall call -upon the owner of 
or any person 'interested in the ' land to 
show cause why it should -not> be so 
acquired. The Government after con- 
sidering the. case if any may pass s,uch' 
order as it thinks fit. . ' ‘ 

70. The explanation entitles the per- 

son interested in the land to show cause 
(1) against the declaration of the area as 
a slum area under section 3 (1) as well 
as (2) against the necesfity to acquire 
the land for the purpose of clearing oi: 
improving the area. " . ■ . . 

71. It is true .that while proviso to 
sub-section , (2) speaks hoth of the owner 
as. well as of the person interested in the 
land, but the explanation speaks only of 
persons interested in the land. We have 
however no doiibt that - the expression 
'the person interested’ would include even 
the owner of the land. There appears 
to be no reason as . to why the owner 
should be deprived of an opportunity of 
objecting both to the declaration under 
section 3 (1) as well as the intention to 
acquire the land under section 3 (2) just 
as a person interested in the ' land can 
object. This' is just a case -of accidental 
omission but the intention of the Legis- 
lature is clear from the proviso itself. 

72. A close reading of sub-section (2) 

make's it abundantly plain that before a 
notice under section 3. (2) is published, 
it is the statutory duty of the Govern- 
ment to call, upon, the owner and the 
person interested in ' the land to show; 
cause. Such a cause shall be shown both 
in regard to the notification under sec-' 
tion 3 (1) as well as the necessity to 
acquire the land. It thus provides dp- 
portunity to the owner, and the person 
interested in the land to object to the decla-_ 
ration that it is a :slum area,, although' 
such opportimity is given only after the 
declaration. ' . 

73. . What all section 15 does is to ap- 
ply the Act to certain pending cases of 
acquisition. According to the section, if 

, the Government so direct,, the prowsions 
of the Act shall apply to a pending case 
of acquisition . under the Land Acquisi- 
tion Act, ,1894 in which- award is not 
.made. ■ - ' ' - ' • 

74. The section does not require any 
' notice to be given to the parlies in the 

pending cases before or even after the 
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'Government has so , directed .that the pro- 
visions, ;of the Act shall apply to their 


.case, ■ 

75. The effect of such a direction ac- 
cording to section 15 is that notice under 
the Land Acquisition Act, whether it is 
given under Section 4, 6 or 9 will • be 
deemed to be a notice "served by the 
Government” under the proviso to sub-sec- 
tion (2) of section '3 of the impugned Act. 

76. Thus any notice under any of the 
said sections of the. Land Acquisition Act 
is considered as a- notice 'under the pro- 
viso to Section 3 (2) of the Act. If that 
is so, then the Government could not 
have issued a notice under section 3 (2) 
without hearing the petitioners as was 
done in the, present case. It is true that' 
‘section 15 after equating the notice xmder 
the Land Acquisition Act to that of a 
notice under the proviso to section 3 (2) 
does not speak of any notice of the ac- 
tion talcen by the Government to the par- 
ties in the pending case. But the ques- 
tion' is how are the parties to the pend- 
ing cases to know, that the Government 
has directed that the provisions of the 
Act are made applicable 'to the pending 
cases? In such a case, natural justice 
requires that the persons liable to be 
affected by the Government’s directions 
are given adequate notice of at least ' 
what is directed by the Government 
under S. 15 in their pending cases, if not 
before the Government proposes to apply 
the provisions of the Act to their case, 
so. that the.y can raise objections both in 
regard to declaration of their land as 
sluih area and about the. necessity of 
acquiring their land as is visualised by 
the explanation to the proviso to S. 3 (2). 

It is a recognised right that "no man 
is to be deprived of his property mthout 
his hatdng an opportunity of being 
heard”. 


It is laid down in the oft quoted judgment 
of Byles J. in Cooper v. Wands^vorth 
Board of Works, (1863) 14 C. B. (N. S.) 


Creo at p. 194 that 

"although there may be no positive 
words in a statute requiring that a party 
shall be heard, yet a long course of deci- 
sions beginnmg with Dr, Bentley s case, 
(1723) 1 Str. 557 established that the ques- 
tion ojf the common law will supply the 
omission of the legislature.” 

77. Although thus there are no posi- 
tive words in section 15 to that effect, 
the inevitable result which flows _ from 
section 15 read with section 3 (2) is that 
a notice ought to be given to the Ar- 
ties in the pending cases at least after 
the decision is taken by the Goveran^nt 
under section 15 to direct the application 
of the provisions of the Act to their 
pending cases so that the.y can avml th^- 
selves of the opporturutv 
Legislature has provided m Section 3 (2). 
Ti Viofor-Q lie that no notice 


of, such a kind was given. The notice 
published by the Government imder s*ec- 
tion 3 (2) therefore is bad in law and 
has to he, struck doivn- because it offends 
the principles of natural justice. It is 
open to the Government or the compe- 
tent authority to issue notice to the par- 
ties in the pending case and after hearing 
them under section 3 (2) decide the mat- 
ter in accordance with law. 

78. The result of the foregoing is that' 
W. P. No. 1771 of 1966 is allowed and 
the impugned notification imder S. 3 (2) 
is quashed. The petitioners will get 'their 
costs. Advocate’s fee Rs. 100/-. 

79. Clause 2 (2) of the Schedule of 
the impugned Act is struck dowm as ul- 
tra vires of Article 14 of the Constitu- 
tion. Subject to this, the other writ peti- 
tions are dismissed with costs.' Advocate’s 
fee Rs. 50/- in each case. 

80. CHINNAPPA REDDY, J.: I agreed 
with the conclusions of my learned bro- 
ther Gopal Rao Ekbote J.. but I would 
like to add a few words of my own. 

si. On the question of vires of Cla- 
use 2 (2) of the Schedule I would prefer 
to rest my conclusion on tbe ground that 
it confers on the Government an arbi- 
trary and unguided power to prescribe 
the 'deemed’ number of huts with- 
out prescribing or indicating the prin- 
ciples on which the 'deemed’ number 
may be arrived at. 1 am not comunced 
that because compensation is awarded on 
the basis of actual income in the case of 
buildings and land, the legislature is 
bound to adopt the same basis for huts 
also. I . see no impediment in the way 
of the legislature adopting a different 
basis in the case of huts. It is open to 
the legislature to adopt a hut or standard 
hut as a unit of measure and say there 
shall be deemed to be so many huts or 
standard huts per acre and so much shall 
be paid for each hut or standard hut. 

82. On the question whether S. 6 of 
the Act offends the provision of Arti- 
cle 31 (2) of the Constitution, I would 
content myself by saying that S. 6 adopts 
a well known principle of capitalisation 
on the -basis of rentals, a principle which 
cannot be said to be irrelevant for the 
purpose of assessing compensation. _ That 
is sufficient to hold Section 6 valid. I 
would guard myself against any general 
observation regarding the grounds on 
which 'compensation may stiU be ques- 
tioned’. 

Order accordingly. 
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. (V 57 C 53) 
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OBUL REDDI, CHTNNAPPA - REDDYi 
AND MADHAVA; REDDY JJ. , 

G. P. V. A. SubralraianyamL : and 
others, Petitioners v. Commissioner. Cor- 
poration of Hyderabad, Respondent. / 
Writ Petn. No. 294 . of 1965. and 
Civil Misc. Petn. Nos. 1188, and 1189, of 
1968, D/- 3-12-1969. 

(A) Civil P. C. (1908) Pro. — Interpre- 
tation of Statutes — Rule of construction 

— Additions — Readinff of words in 
provision not there — Not justifiable. 

(Para 4) 

(B) Municipalities — Hyderabad Muni- 
cipal Corporation Act, (2 of 1956)- S. 252 

— Levy of 'octroi — Cocoanut is not levi- 
able to Octroi duty — (1965) 2 Andh LT 
445 & Decisions in W. A. Nos. 116 of 1964 
and 4 of 1965 (Andh Pra) Overruled; 
AIR 1967 Mys. 127 Followed. (Para 5) 

Cases Referred: Chronological paras 
(1967) AIR 1967 Mys 127 (V 54) = 

(1965) 2 Mys LJ 421, Abdul Karim 
V. City Municipality Gulbarga 5 

(1965) 1965-2 Andh LT 445, Rawat- 
mal V. Commr., Municipal Corpora- 
tion of Hyderabad 5 

(1964) Writ Appeals Nos. 116 of 1964 
and 4 of 1965 (Andh Pra) I, 5 

IvL B. Rama Sarma, for Petitioners,, 
Y. Suryanarayana for D, Narasaraju and 
O. Audinarayana Reddy for P. Ramachan- 
dra Reddy, for Respondent. 

CHINNAPPA REDDY, J.: This Writ 
Petition came up for hearing before one 
of us in the first instance and was referr- 
ed to a Division Bench as it was thought 
that the decision of the Division Bench 
in W. A. Nos. 116 of 1964 and 4 of 1965 
(Andh Pra) required reconsideration. 
Thereafter it came up for hearing before 
Kumarayya J. (as he then was) and 
Kondaiah J. who referred it 'to a Full 
Bench as they also doubted the correct- 
n^s of the earlier decision. 

2. The question is a simple one. The 
petitioner import cocoanuts into the limits 
of Hyderabad Municipal Corporation from 
the coastal Districts of Andhra Pradesh 
and from Kerala.' In March 1965 the 
Octroi Staff of the Municipal Corpora- 
tion stopped lorries bringing cocoanuts 
into the city and compulsorily exacted 
Octroi from the petitioners. The peli- 
boners claim that the levy of Octroi duty ' 
on cocoanuts is illegal as cocoanut is not 
one of the articles mentioned in Schedule , 
H of the Hyderabad Municipal Corpora- 
tion Act as an article on which Octroi 
duty could be levied. I may incidental- 
ly mention here that Octroi duty was 
abolished since the filing of the iWrit 
Petition. , ' 
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3. Section 252 of the Hyderabad Munl- 
dpal Corporation Act authorises, the levy . 
of Octroi duty, in respect of the’ several' . 
articles mentioned, in Schedule , H. .The 
articles mentioned . in Schedule H‘ are, 
'Grain of all sorts’, ‘Flour of all sorts’, 
'Wines ■ : and Spirits’, ‘Beer’, ‘Sugar’, 
'molasses and gur’; - ‘ghee’ 'Ghee , subsli- 
tutes’, ‘Timber’, .'.‘Plywood’, . ‘Firewood*, 
'Charcoal’, ‘Tea’, 'CoaT. 'Dates’, , ‘Cement’, 
'Iron and Steel’, 'Paper’, and under the 
head ‘Edible’:-— 

(a) Bacon .and Ham , 

(b) Table Butter. 

(c) Fruits (canned, tinned, bottled, box- 
ed or cartoned) 

(d) Fish (canned, tinned, bottled, bdx;* , 

-ed, or cartoned), - . , 

(e) Cheese, . ' ' . 

(f) Confectionery, 

(g) Jams and Jellies. ■ 

(h) Milk condensed and preserved,- 

(i) All sorts Of farinaceous foods, 

(j) Pickles. ■ 

(k) Cocoa and chocolates, 

(l) Biscuits and calces. 

(m) Lard, 

(n) Fruit juices and all beverages. - 

(o) All kinds of food and drink not 
'specifically provided for (canned, tinned, 
bottled; boxed or cartoned). 

(p) "iWiole milk Powder. 

(q) Skimmed Milk Powder, .. 

(r) Mawa and milk cream. 

4. According to the learned , cotmsd 
for the Municipal Corporation Entry 'O’ 
is wide enough to take in eyery kind of 
food and drink including 'cocoanuts’i The 
learned counsel urges that the words 
'canned etc., occurring within brackets 
are not to be read as words of limitation or 
qualification but rather as words of clari- 
fication or amphficatioh. The learned 
counsel wants us to read the entry as 
"all kinds of food and drink not express- 
ly provided for, including esmned etc., 
food and drink’’ as or as ‘all Idnds 6f- 
food and drink not expressly provided 
■for, whether canned etc., or not.’’ In the 
first place we see no justification for, 
reading words into the entry which are . 
not there. In the second place there is 
no reason to read these words into thet 
entry to achieve a meaning which . is 
easily achieved by altogether, omitting 
the words within braclrets. To read the 
entry as suggested by the learned coun- 
sel would be to render not only the 
words vdthin the brackets in that entry 
but also aU other' entries under the head- 
ing ‘Edible’ superfluous. To do that would 
be to run counter to well-lmown princi- 
ples of statutory construction. 

5. In Rawatmal v. Commr., Municipal 
Corporation of Hyderabad, (1965) 2 Andh 7 
LT 445 GopaUoishnan Nair, J. - accepted 
the construction which the learned covm- 
sel for the Municipal Corporation now 
presses upon us. The learned Judge, , 
obseryed “If the interpretation contend- 
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ed for -by the petitioners is accepted the 
■words . outside the : bracket in items (c) 
and 'fo) cannot be given their ordinary, 
meaning . and effect. If- the- legislature 
wanted, only to tax canned or tinned 
iiiiits or canned or tinned varieties of 
food as. the case may be it Could easily 
have stated so without using any words 
within brackets in items (c) and (o'). As 
these items now read ’ it seems to me 
that the intention was clearly to tax 
fruits and all kinds of food and drink 
not specifically provided for. . The pur- 
pose of stating the words "canned, tinn- 
ed, etc., within , brackets appears to be 
to emphasise that full scope and effect 
should be given to the main words out- 
side the brackets.” With great respect 
we do not agree. If the object was to 
tax' all kinds of food and drink, nothing 
could have been easier than to omit al- 
together . the words within brackets and 
the object' would have been achieved. 

The learned Judge went on to observe: 
“Besides, the interpretation contended for 
on ■ behalf of the petitioners wiU make 
■for easy evasion of payment of the oct- 
roi duty; Suppose only canned, tinned, 
bottled, boxed or cartoned food is dutiable;, 
it would be easy for a trader to take the 
food .out of the cans, tins, etc. and put' 
them in gunny bags or other receptacles 
and thereby escape altogether the pay- 
ment of octroi duty. A construction 
which enables such an easy chance of 
escape and evasion and which is likely to 
defeat the apparent intention of the legis- 
lature cannot reasonably be accepted.” 
This appears to us to he extremely far 
fetched. We are ■ tmable to conceive of 
any trader who would take the food out 
of the cans, tins etc., and put it in gunny 
bags or receptacles. Processed and pre- - 
served food which is taken put of a can 
or tin is ready for consumption or cook- 
ing. It hannot be put in a gunny bag 
etc. To do so is to spoil it. . In W. A. 
Nos. . 116 of 1964 and 4 of 1965 Manohar 
Pershad C. J., and Mirza J., merely 
repeated the reasons &yen by Gopalkri- 
shiian Nair, J. and it is _ therefore un- 
necessary to consider their reasons sepa- 
rat^y except to say that we do not agree 
with their reasons. The. construction 
placed by us upon Entry (6) is supported 
by a judgment of the Mysore High Court 
in Abdul Karim y. City' Municipality, 
AIB 1967 Mys 127. We hold that cocoa- 
nut is not leviable to Octroi duty rmder 
the Hyderabad Municipal Corporation Acb 
The YVrit Petition is therefore _ allowed 
with costs. , A direction Will issue for 
refund of the Octroi duty collected from 
the petitioners in' respect of cocoanuts. 
Advocate’s fee Es. 100/-. - 

Petition allowed. 
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NARASIMHAM. KRISHNA RAO AND 
. KUPPUSWAMI. . JJ. . , , 

K. Parvathamma, Petitioner v. The 
Commissioner of Excise (Board of Reve- 
nue) Govt, of A. P, Hyderabad and 
others. Respondents, 

^ WrifPetn. No, 1307 of 1967, D/- 2^- 
12-1969. 

(A) Tenancy Laws — A. P. (Telangana 

Area) Tenancy and Agricultural Lands 
Act (21 of 1950 before amendment by 
Third Amendment Act 12 of 1969) S. 47 
— - Sale in invitum (Revenue S^e) is 
transfer within meaning of S. 47 — Prior 
sanction , under S. 47 foir sale in invitum 
is required only before confirmation of 
sale ^ — After amendment, however, no 
sanction is at all necessary before confirm- 
ing sale— (1967) 2 Andh WS 17 (FB). Con- 
sidered. (Paras 8, 11. 12) 

(B) Hyderabad Land Revenue Act (8 
of 1317 Fasli) S. 138 — Revenue sale — • 
Sanction under S. 47 of A. P. (Telangana 
Area) Tenancy and Agricultural Lands 
Act (21 of 1950) before amendment by 
Third Amendment Act 12 of 1969) . was 
required before confirmation of sale. 

. (Paras 11, 12) 
Cases Referred: Chronological Paras 
(1968) 1968-2 Andh WR 162, Nara- 
yana Reddy v. Collector, Nizama- 
bad 7 

(1967) 1967-2 Andh WR 17 (FB). 

Ramakistiah v. M. Pochiah 6, 7, 8 11 
(1964) AIR 1964 Andh Pra 514 
(V 51) = (1964) 1 Andh "WR 319, ' 
Ambiah v. Mallanna 5. 7 

(1949) AIR 1949 All 127 (V 36) = 

ILR (1948) All 398, S. Zalim 
Singh V. Mt. Bhagirathi II 

G. Haridatha Reddy, for Petitioner; 
P. Krishna Reddy for the 2nd Govt. Plea- 
der on behalf of Respondents. Nos. 1 to 
3; B. P. Jeevan Reddy, for Respondents 
Nos. 4 and 5. 

KRISHNA RAO, J.; The question in- 
volved ‘in this/writ petition which is post- 
ed before a Full Bench may be stated 
as follows: 

"■What is the stage at which prior 
sanction should be obtained under S. 47 
of the Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act, 1950, 
when Agricultural lands are brought to 
sale under the provisions of the Hydera- 
bad Land Revenue Act (VHI of 1317 
Fash)?” 

2. In order to appredate the point of 
controversy, it ' is necessary to refer to 
the facts and circumstances out of which 
the above writ petition has arisen as also 
the relevant provisions of law. 
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3. The petitioner filed an, application 
under Article 226 of the Constitution of 
India for the issue of- a writ, in thertature 
of Mandarhus directing the' second ; res- 
pondent, the Collector of Hyderabad, 'to 
hold a fresh , auction ’ relating to file No. 
1604/58/E)5_ on the basis of the following 
allegations. Hie petitioner’s father became 
liable to pay a sum of 18, 866-8-0 
to the Government being "excise arrears 
and the said sum was sought to be realis- 
ed by the Government under the" provi- 
sions of the Hyderabad Land Revenue Act 
as arrears of land revenue. The proper- 
ties of the petitioner’s father situate in 
Jundapalli Village, Tandur taluk, Hyde- 
rabad district, more particularly describ- 
ed in the affidavit filed in support of this 
Writ petition, were put up for, auction 
by the revenue officials on 16-5-1962, 
when the 5th respondent herein became 
the highest bidder for Es. 15,300/- hav- 
ing deposited onefourth of the bid amount 
as required by law on the acceptance of 
his bid. The said auction bid was' ap- 
proved or sanctioned by the Collector as 
a result of which the auction was closed,. 

The petitioner thereupon filed writ 
petition No. 554 of 1962, her father hav- 
ing died by that time, challenging the 
auction held by the Government on vari- 
ous grounds and obtained stay of all fur- 
ther proceedings, pending disposal of the 
said Writ petition. The writ petition was 
tjltimately dismissed on 13-2-1967 and as 
the order of stay was no longer operative, 
the collector issued a notice on 26-6-1967 
calling upon the purchaser C5th Respon- 
dent) to pay the balance of the sale price. 
The 5th respondent having received the 
notice on 27-6-1967, immediately compli- 
ed with the same by depositing the requi- 
site amount on 28-6-1967. Before the 
sale could be confirmed, the petitioner 
again approached this court by filing the 
present -writ petition on 3-7-1967 and 
obtained stay of all further proceedings. 

3a. The main point raised on behalf 
of the petitioner in this writ petition is 
that the auction held on 16-5-1962 was 
illegal as the requisite sanction under 
section 47 of the Andhra Pradesh (Telan- 
gana Area) Tenancy and Agricultural 
Lands Act was not obtained and that the 
properties should therefore be put up for 
re-auction. It was also urged that as the 
purchaser failed to deposit the balance of 
purchase money -within 30 days, the pro- 
perty should be reauctioned. On behalf 
of the Government as well as the 5th 
respondent affidavits were filed in op- 
position contending that . no sanction was 
necessary at the stage of- the auction and 
that the auction purchaser coiild not de- 
posit the balance of purchase money on 
account of the order of stay issued by 
this Court in the previous. -writ petition 
and that there was therefore no need for 
conducting a fresh auction. VTien the 
. -writ petition came, up for hearing in the 


first instance before Basi Reddy the 
case was posted before, a . Di-vision Bench , 
in view of the . fact that -the point raised 
herein was specifically left . open .in- a 
previous decision of tMs court. After the 
case came up for hearing before theDM- 
sion Bench consisting of the,. Acting Chief 
Justice and Kondaiah, , J.,; the xase, was' 
directed to.be posted before a Full BencA 
as it was found necessary to resolve some . 
apparent conflict of authorities which -will; 
be now referred to. . 

4. Before referring’ to the' relevant 
authorities, it is necessary to - set out the 
pro-visions of section 47 of the Andhra 
Pradesh (Telangana Area) Tenancy , and 
Agricultural Lands Act, 1950 , which are 
as follows: 

"47." (1) Notwithstanding anything . 

contained in any other law for the time 
being in force or in any decree or order, 
of a court, no permanent alienation and 
no other transfer of agricultural lands 
shall be valid unless it has been made 
-with the pre-vious sanction of the Tahsil- 
dar; 

Pro-vided. . . 

Section 48 of the Act lays do-wn the vari- 
ous circumstances to be talcen into . ac- 
count for granting of sanction under sec- 
tion 47 and the procedure for obtaining 
sanction is laid down in the rules fram- 
ed under the Act. 

5. In Ambiah v. Mallanna, AIR 1964- 
Andh Pra 514 a Division Bench of this 
Court consisting of Chandra Reddy. C. J. 
and Anantarayana Ayyar, J. held (i) that 
the provisions of Section 47 ^upra) not 
only apply to transfer inter -vivos but are 
equally applicable to a transfer by opera- 
tion by law which takes place when pro- 
perty is sold in a court auction; (ii) that 
such sanction should be obtained even 
before the . properties are .attached by the 
decree-holder -with a -view to bring them 
to sale through court and tliat in the 
absence of such a sanction the order of 
attachment is illegal, 

6. The correctness of the above deci- 
sion, in so far as it declared the order of 
attachment, as illegal, was questioned 
before a Full Bench in P. E. RamakisHah 
V. M. Pochiah,^ (1967) 2 Andh WR 17 (FB) 
consisting of Jaganmohan Reddy. Nara- 
simham and "Venkatesam, JJ.*. Before the 
Full Bench, the case proceeded ' on -the 
assmnption that the provisions ofS. 47 of 
the Tenancy Act applied to sales in 
execution of a decree. It was • held by 
the Full Bench that as the object of an 
order of attachment is merely to prevent 
the judgment-debtor from disposing of . 
the property to the detriment of , the 
decree-holder and that it does not operate 
to transfer any property under law, no 
sanction was necessary under section 47 
at the stage of attachment of the pro- 
perties. The question as to the appropri- 
ate stage at which sanction shoiild bq 
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obtained during a court sale was left open 
as it was beyond the scope of the refer-- 
ence before the Full Bench. But never- 
theless. it was observed by the Full Bench 
that sanction woiold no doubt be neces- 
sary for "effecting a court sale.”, In pur- 
suance of the opinion given by the Full 
Bench, the case was posted for final. dis- 
posal before a Division Bench consMing 
oi Jagahmohan Reddy, O. C. J., and Kri- 
shna Rao, J.-, before whom the question 
as to the appropriate ■ stage for obtaining 
sanction was raised. It was held by the 
Di-vision Bench as follows: , 

"The net residt of this discussion is 
that while there is no need for. any per- 
mission under Section 47 for attachment 
of immova'ble property, in execution of 
the decree, such "a permission would be 
necessary before the confirmation of the 
sale. The auction and sale must first 
take place in order to determine who the 
purchaser is and once that is determined 
it is for the purchaser to apply for per- 
mission and then apply for confirmation.” 

7. The principle laid down in AIR 

196'4 Andh Pra 514 applying the provi- 
sions of section 47 of the Andhra Pradesh 
(Telangaha Area). Tenancy and Agricul- 
tural Lands Act, 1950 to court sales which 
was left untouched by the subsequent 
Full. Bench decision in (1967) 2 Andh WR 
17 (FB) was followed and applied to the 
case of a revenue sale under the provi- 
sions of the Madras Revenue Recoverv 
Act by a Division Bench of this Court 
(ChahdrasekTiara Sastry, J. and Krishna 
Rao, J.) in Narayana Reddy v. Collector, 
Nizamabad; (1968) 2 Andh WR 162 

observing that the auction purchaser 
should obtain the necessary permission 
■under section 47 from the Tahsildar 
before he obtains a valid title to the pro- 
perty on 'Confirmation of the sale. 

8. The result of the above decisions 
may be siunmed up as follow's: The pro- 
•visions of section 47 of the A. P. (Telan- 
gana Area) Tenancy -and Agricultural 
Lands -Act, 1950 requiring prior sanction 
of the Tahsildar for effecting an aliena- 
tion- or a transfer are equally applicable 
to -transfers by operation of law when 
properties are sold in auction by a civil 
court as well as by the revenue officials 
under the provisions of the Madras Reve- 
nue Recovery Act. In the case of private 
alienations the rule is well settled 
that prior sanction should be obtained 
before the registration of the document, 
that is, at the stage when the title to 
the property passes to the purchaser. 
Likewise, in the case of involuntary sales, 
sanction should be obtained before the 
sale is confirmed, that is, the stage at 
which there is a transfer of property by 
operation of law. Notwithstanding the 
directions given by the Division . Bench 
in- (1967) 2 Andh WR 17 (FB) that sanc- 
■tion should be obtained by the purchaser. 


that is the person whose bid at the auc- 
tion is accepted before the order of con- 
firmation; the . learned coimsel for the 
petitioner argued that in view of the 
specific provisions contained in the Hyde- 
rabad Land Revenue Act which do 'not 
find a place in the C. P. C. or the Madras 
Revenue Recovery Act, ■ the requisite 
sanction should be obtained even before 
the Collector sarictions the auction and 
imder section 134 of the Act which decla- 
res that the sale is concluded by the 
order of the Collector. In order to ap- 
preciate this subtle distinction, it is neces- 
sary to refer to the relevant pro-visions of 
the Hyderabad Land Revenue Act. 

9. Section 132 pro-vides that CoUector 
shoTdd hold 'the sale by auction. Sec- 
tion 134 reads as follows: 

"134. Every sale of immovable pro- 
perty shall be finally concluded by the 
sanction of the Collector and that of 
movable property by the sanction of the 
officer empowered by the collector by a 
general or special order.” 

Section 135 pro-vides for the auction-pur- 
chaser paying one-fourth of the bid 
amount and for payment of the balance 
within 30 days of the receipt of the Col- 
lector’s notice. Section 136 empowers the 
Collector to re-auction the property if the 
balance of sale price is not paid as afore- 
said. Section 138 enables the defaulter 
to file an application to set asid^ the sale 
on grounds of" fraud, irregularity etc,, 
in the conduct of the proceedings. 

Section 139 pro-vides for the final 
confirmation of sale as follows: 

"139. If application for setting aside 
the sale is not made under the preced- 
ing section or has been made and reject- 
ed the collector shall make an order con- 
firming the sale, and if he thinks that 
the sale may be set aside on reasonable 
grounds though no such grounds were set 
forth in the application rejected, he may, 
after recording his reasons, make an 
order setting aside the sale.” 

When the sale is not so confirmed, the 
purchaser will be entitled to a refund of 
the purchase-money under section 140. 
Section 141 pro-vides for the consequences 
of the confirmation of the sale in the 
following terms: 

"141. Where a sale of a holding for 
which an arrear of land revenue is due is 
confirmed in accordance vdth the afore- 
said pro-visions, the Collector shall put 
the auction-purchaser into possession of 
the same and shall grant him a certifi- 
cate to the effect that the person has 
purchased the occupancy right of the 
land. The certificate shall be treated as 
an authority for transfer of that land and 
the name of the auction-purchaser shall 
be entered', into the -village records as a 
pattadar; and no suit against the pur- 
chaser whose name has been recorded in 
such certificate shall be entertained in a 
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Civil Court on the ground that- the Certi- 
ficate holder ' is not in fact the purchaser 
but that by mutual agreement certificate 
has been made in. his name.” 

The above section provides, for entering 
the name of the purchaser in the revenue, 
records consequent upon the issue, of a 
sale certificate and it is not necessary for 
our purpose to refer to the other provi- 
sions in detail, 

10. It is seen from the above provi- 
sions that Section 134 of the Land Reve- 
nue Act represents one distinct stage 
which marks the conclusion of the con- 
duct of the auction. It corresponds to the 
provisions contained in Order 21 Rule 84 
C. P. C. whereby a person is declared ^ 
the purchaser at the, auction. Even _ in 
the absence of such a specific provision 
like Section 134 v/hat happens at a court 
sale or at a revenue sale imder the Madras 
Revenue Recovery Act is exactly the 
same when the auctioning authority is 
satisfied with the highest bid and accepts 
the same declaring the bidder as the 
purchaser. It is only after such a' decla- 
ration and acceptance that the purchaser 
is called upon to deposit the advance 
amo\mt of the purchase money. There- 
after witliin the time prescribed he 
should deposit the balance. In -default of 
paying the balance, the profusions in the 
C. P. C. as well as in the Revenue Acts 
require that a re-sale should be conduct- 
ed. A time limit is prescribed within 
which the -judgment-debtor or the defaul- 
ter is entitled to raise objections to the 
sale and may apply to have it set aside 
on proof of certain irregularities. If no 
such application is filed or if an appli- 
cation is filed and dismissed, the next 
and the final stage in the sale proceed- 
ings is reached when an order confirm- 
ing the sale is passed by wliich the sale 
becomes absolute. It is incumbent on the 
coUector or the court to pass such an 
order confirming the sale and there is no- 
specific provision requiring the purchaser 
to file a separate application inviting the 
court or the collector to pass an/ order 
confirming the same. It is said to be the 
duty of the court or the collector to make 
an order maldng the sale absolute. The 
passing of such an order confirming the 
sale marks the final stage when the judg- 
ment-debtor loses Iiis title to the property 
and the auction-purchaser becomes the 
owner by operation of law. The sale 
certificate which is issued in pursuance 
of this order of confirmation is said to be 
the evidence of the purchaser’s title to 
the property. Section’ 141 of the Hydera- 
bad 'Land Revenue Act provides for the 
issue of a Sale Certificate after an order 
of confirmation is passed under S. 139 
followed by delivery of possession of the 
property in ' favour of the purchaser. 
There is, therefore no difference in prin- 
ciple between a court ' sale and revenue 
s^e as regards the stage at which there 


a transfer, of title by operation of law. 
;The sanction of the Collector imder Sec- 
tion 134 of the Land Revenue Act is not 
intended . rmder law, to. transfer the title 
of the defaulter, in favour of the purcha- 
ser. -.The expression "sale shall be con- 
cluded by the sanction of the .Collector” 
merely means that the process or the 
conduct of the auction comes to am end 
with the Collector’s approval of the, bid. 
Unless the Collector approves of the bid 
of any particular purchaser, the question 
of payment of onefourth of the purchase 
money and the balance does hot arise.' 
Hence the legal effect of Section 134 , is 
merely to declare that a certain person 
is recognised as a pixrchaser. This decla- 
ration is obviqusly provisional in the 
sense that the sale will . be , ultimately , 
confirmed in his, favour provided, that he 
complies with the other requirements and 
also provided that the sale is . not set 
aside at the instance of the defaulter, 

_ 11. In support of the extreme conten- 
tion raised by the learned counsel for the 
petitioner that title to the property 
passes to the auction-purchaser when the 
.Collector sanctions the sale under S. 134 
of the Land Revenue Act, reliance is 
placed upon a decision of the Allahabad 
High Court in S. Zalim Singh v. ML, 
Bhagirathi,^ AIR 1949 AIL 127, It was a 
case in which after a court sale in execu-, 
tion of a mortgage decree and before its 
confirmation, an Act was passed prohibit- 
ing , the sale of land belonging to 
an agriculturist. An application to 
set aside the sale which was confirmed 
subsequent to the said enactment was 
dismissed holding that there was no pro- 
hibition when the sale was effected and 
that as the purchaser acquired a' substan- 
tial interest in the property, the said 
light caimot be deemed to be taken away 
by any- subsequent legislation except by 
an Express provision to that effect. It 
was further observed that when the sale 
■was . confirmed in favour of purchaser the 
title takes effect from the-, date , of the 
sale. We do not see how -this decision 
helps the learned counsel for the peti- 
tioner. 

We quite agree that when a purcha- 
ser s bid^is accepted, he no doubt acquires 
a certain interest in the sense that if the 
requirenaents of the law are satisfied, he 
will be entitled to get an order . of con- 
firmation of sale followed by the issue 
of a Sale Certificate, But this does not 
mean that by virtue of the bid having 
been accepted he acquires title to the 
property even before an order, of confiima- 
tion of sale is passed. If the contention of 
the leaned counsel is to be accepted 
there is no need under law to pass a 
subsequent order confirming the sale. It 
results in an anomalous position .viz., the 
purchaser gets an absolute title to the 
propert.y, the moment the bid. is accept- 
ed, He may default in paying the sale 
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another managing committee was elect- . 
ed.or constituted, injury or inconvenience 
likely to arise from refusing injunction 
would be greater than that likay to arise 
&om granting it. Hence. ' the injunction 
order was proper. ' (Para 11) 

•- M. H. Choudhury and M. S. Kahman, 
for Petitioner; B. Islsmi, D, P, ’ Chaliha, 
for. Opposite Party No. 1. . 

' . OEDER: This is a revision petition under 
section 115, Civil Procedure Code, against 
an order of injunction issued by the Mun- 
siff, Nowgong, which has been /affirrned 
■5n appeal by the Assistant District Judke. 
Nowgong. 

2. The opposite party No. i as plain- 
tiff filed T. ,S. No. _ 114/68 against the, 
petitioner ^d opposite party No. 2^as 
defendants in the Munsiff’s Court. Now- 
gong, praying for declaration that ' the 
election of the petitioner as the Chair- 
man of the Daboka Marketing Co-opera- 
tive Society Ltd., in its meeting held on 
28-8-68 was void and iUegal and that the 
petitioner was not entitled to 

office as the Chairman of the said Soci- 
ety. The opposite party' No. 1 also fUed 
a petition under Order 39 R^es 1 and 2, 
read with section 151, Civil Procedure 
Code,- praying for issue of a temporary 
Injunction restraining the pebtioner fr^ 
taking over charge and functioning ^ the 
Chairman of the Daboka Co-operabve 
Marketing Society and ^so restr^ing 
the' opposite party No. 2 (Defendant No. 2) 

. from handing over charge of the Chau- 
inanship of the said Society to the peti- 
iioner. 

3. An interim order of injunction was 
Issued in terms of the prayer, and the 
petitioner and the opposite party_ No._ 2 
were asked to . show cause why the mtei^ 
order should not be made absolute. Ac- 
cordingly the petitioner and the opposite 
party No. 2 showed causes separately, m 
his objection the petitionef stated th^ the 
plaintiff had no prima facie case and the 
suit was not maintainable in its present 
form that irreparable loss and damage to 
the Society and the pubhc in general 
would be caused if . the mjunction were 
allowed to stay, that the election of the 
petitioner was already approved by the 
Department and as such "^ere could not be 
any reason to continue the iruuncuon and 
that the suit was filed mala fide in collu- 
aon with defendant No. 2— oppoate party 
No 2 The opposite party No. 2 m his 
objection stated that the suit was' not 
maintainable and that there was no cause 
of action, that he was the outgoing Chair- 

' man of the Daboka Co-operatzve Market- 
ing Society and he had been functibnmg 
and performing the functions and duti^ 
of the society as caretaker of the Socmty 
.with the aid and help of 
Managing Committee till 
the new office bearers, that the new 
' '1970 Assam, & Naga./7 IX G — 17 


Board of the Society was elected on 6-4- 
68, and the -defendant Nd'. 2 called the. 
first meeting of the Board for election of 
■ Chairman and yice-Chairman on 12-5-68 
and the election was held and two per- 
sons were elected in tlie meeting, but the 
Assistant Registrar (E) refused to accept 
the election on some untenable pleas, that 
thereafter the Board’s meeting was held 
on 28-8-68 at the instance of the Assis- 
tant Registrar (E) to elect a new commit- 
tee in which the . petitioner -was elected 
Chairman, but till then the representative 
of the Financing Agency, Apex. Bank, had 
not named its representative and the Board 
was not fully constituted. 

4. _The learned Mtmsiff on a consi- 
deration- of the facts and circumstances of 
the base made the interim injunction 
order' absolute by his order dated 23-11- 
68. Against the said order, the petitioner 
filed an appeal before the Assistant Dis- 
trict Judge who dismissed the appeal 
after considering the. materials on record. 
Hence this revision petition. 

5. Mr. M. H. Choudhury, the learned 
counsel for the petitioner, submitted that 
under section 79 (2) of the Assam Co- 
operative Societies Act, 1949 (Assam Act I 
of 1950), hereinafter called the Act, Civil 

-Court had no jurisdiction to entertain the 
suit in question, that the plaintiff , (oppo- 
site party No. 1) had no cause of action, 
that the election was approved by the 
Registrar concerned and therefore the 
petitioner could not be restrained from 
functioning as the Chairman by the civil 
court, and that the old committee could 
not be directed to function. He further 
'submitted that the balance of conveni- 
ence was for not issuing the injunction 
and by issuing the injunction order ir- 
reparable loss had been caused to the 
Society. 

6. I^. B. Islazh, the learned counsel 
appearing for the opposite party No. 1, 
on the other hand, submitted that the 
Managing Coznmittee was not constituted 
in accordance with Bye-law No. 28 of the 
Bye-laws of the Daboka Marketing Co- 
operative Society Ltd., and as such the 
election of the petitioner as Chairman 
was witliout jurisdiction and the plaintiff 
therefore had a prima facie case ’to go to 
trial and that the mischief or inconveni- 
ence to arise from withholding injunction 
would be greater than which was likely 
to , arise from granting it and that ir- 
reparable loss would be caused if injunc- 
tion where withheld. ■ He further submit- 
ted that the learned Courts below had . 
considered all the aspects of the matter 
and had come to definite findings tiiat 
there was a prima facie case to go to trial 
and that the balance of convenience was 
for issuing the injunction and that if 
injunction were refused, -the suit as itself 
would be infructuous, and that the peti- 
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Honer therefore was' not entitled to any 
remedy in this revision petition. ■ 

7. On a scrutiny’ of the respective 
cases of the parties, the main point that ■ 
arises for consideration is whether the 
Managing Committee which elected the 
petitioner as the Chairman was constitut- , 
ed in accordance with law. or riot If the 
Managing Committee in question ' v/as ' 
constituted according to the relevant 
provisions of law, there would be- no 
valid ground for' issuing, injimction in the 
case and the order of the Courts below 
might be challenged as passed in exercise 
of jurisdiction UlegaUy and/or with mate- 
rial irregularity. 

8. Bye-law No. 18 of the Daboka 

Marketing Co-operative Society, Ltd., is 
as follows: ‘ 

"The Managing Committee shall con- 
^t of the following: , • ■ 

(a) Six A Class members - .• 

(b) Two B Class members 

(c) One nominee of the Central Financ- 
ing Agency - , ; . - 

'(d) One nominee of the Regional' or 
Apex Marketing Society; and 

(e) Three representatives of the State 
Government.” 

From' the objection filed ^by defendant 
No. 2 (Opposite Party No. 2) in the case, 
it is found that on 28-8-68 ' when the 
Board's meeting was held to elect the 
Chairman, the nominee of the Central 
I’inancing Agency, Apex Bank, had not 
been named. It is therefore clear that . 
when the meeting of the Board was- held 
on 28-8-68, the Central Financing Agency 
had not yet nominated their representa- 
tive in the Managing Committee as 
required under Bye-law No. 28. Sec- 
tion 34 of the Act lays down that the 
Administrative Council, the managing 
body and committees of a society shall be 
■constituted in accordance with the bye- - 
laws of tile society which shall specify the 
composition of such bodies, their powers, 

. functions, duties, method of summoning 
meetings and procedure.. That being the 
position, the members may have to be 
elected or nominated for constitution of 
the Managing Committee. In the instant 
case, the allegation of the plaintiff is that 
on 28-8-1968 v/hen the Managing Com- 
mittee was summoned to elect the Chair- ' 
man, the constitution of it was not com- 
. .plete as required under bye-law No. 28. 

, - 9. . The suit is for declaration of the 
' election of tlie defendant No. 1 as Chair- 
man of the Society as illegal. So whether 
the constitution of the Managing- Com- 
■ mittee is legal or not will have, to be 
decided in . the suit. Even though the 
. election of tlie petitioner might have been 
approved • by the ■ Registrar, it would be 
a rriatter for consideration in the. suit 
itself whether such approval could re- 
move the alleged illegality or irregula- 


rity in the constitution • of .:.the' Managing 
Committee, if . -there be ‘ any. In. the cir- 
cumstances, I find that the learned Cdiirts 
below were correct in their . finding that 
the plaintiff had a prima facie -.case to go 
to. trial. The, point whether the suit -is 
barred under section 79 (2) of the Act 
or not. win have to ..be decided 'by the 
trial Court and I refrain from expressing 
any opinion in this regard at this stage.' 

10. Section 79 (2) of tlie Act reads as , 
follows: . ' . 

."Save, as ' .'provided in, this Act, no ' 
order, d^sion or ' award under this Act, 
or working of the affairs of a registered 
society , shall be liable; to. be. challenged, 
set aride, modified, revised or declared 
void in any . court on any ground whatso- 
ever except on grounds of jurisdiction.”. 
So Civil Court’s jurisdiction , is not'barr-t 
ed where the question of jurisdiction is ■ 
involved regarding the subject matter of 
the suit; Herice tiie suit cainnot be said ' 
to. be prima, facie barred linder S. 79 (2) . 
of the Act. , 

li: Bye-law, No. 31 of the; said Co- 
.operative Society's Bye-laws provides as 
follows: 

"The Managing Committee elected by ’ 
the General Assembly shall hold office 
till another Board is elected. Vacancies 
on the _ Managing Committee -^ occurring 
during its term of office on account of 
death or any other ..cause shall be-fiHed- 
by co-option.”' 

Under this bye-law, the Managing Com- 
mittee may continue to hold office tiU 
another Managing Committee is elected, 
or constituted. Since the legality of the 
constitution of the Managing Committee 
which elected the petitioner as Chairman , 
is questioned in the suit,- the injuiy oi 
inconvenience , filcely to, arise from refus- 
mg the injunction would be -greater than 
'that likely to arise from granting.it. In the 
cimurnstances, I hold .- that ' the injunction 
order issued by the Courts below is riei'ther ' - 
•without jurisdiction nor bad in law. ■ 

11- A. This revision petition,, therefore, 
has no substance -and it is dismissed vrith- 
out costs, , . . 

Petition dismissed, 

AIR 1970 ASSAM AND NAGALAND. 9g 
(V 57 C 23) 

• s.. K. DUTTA, .C. . J. And 

■ M. c.- pathak, j.. ■' ■ : ■' 

N. B. ChalcrabOrty,,- Petitioner. V., The 
Union of India and others. Respondents, 

Civil Rule No. 361 of , 1968. D/- 28-8- 
1969. . : 

Givi! .Sbripces ■ — Central Civil Services 
(Temporary Services) Rules (1965), 

R. 5(1) : — Termination of temporary' erii- 
ployee under R. 5(1)— - Order describing 
him as "at present under suspension” — > 

AN/CN/A524/70/DVT/B 
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Order carries stigma — Compliance with 
!Art. 311(2) ' before termination of service 
is necessarj’^ — Constitution of India, 
'Art. 311(2). 

jWhen tlie services of a temporary Gov- 
ernment servant are terminated imder 
Rule 5(1) it does not ordinary visit with 
evil consequences or loss of pay and 
allowances. The Government ' may also 
after contemplating to draw up proceed- 
ings against a temporary officer for alle- 
gations against him, choose hot to draw 
OP proceedings hut dispense with his ser- 
vices imder R. 5(1). Even if the Govern- 
ment decides to draw up proceedings 
against a temporary officer and accord- 
ingly a charge of serious allegations is 
framed against liim and proceeds vidth 
'the disciphnary proceedings against him 
and thereafter without ' , completing or 
withdrawing the disciplinary- proceedings, 
terminates the sei-vices of the temporary 
officer, ordinarily such an order of termi- 
nation of services of temporary officer 
■ under R. 5(1) may not be hit by non- 
compliance of Article 311(2) of the Con- 
stitution; but there may be cases in which 
the termination order itself on the face 
of it may carry indelible stigma on the 
officer endangering his future appoint- 
ment and entailing' evil consequences, 
Whidi may amount to punishment and 
the case may attract Article 311(2). 

(Para ■ 7) 

[Where the temporary employee whose 
services are terminated under R. 5(1), is 
described as "at present under suspen- 
.sioh” but' before Ms termination provi- 
. sions of Article 311(2) are not complied 
with, the termination . is illegal. The 
order leaves the stigma that he is a sus- 
pended officer, and any future employer 
may reasonably think that he must ha've 
been suspended in service on some seri- 
•'ous allegations and may refuse employ- 
ment to him on that ground alone. AIR' 
1958 SC 36, EoU. ' (Para 8) 

Cases Referred : Chronological Paras 

(1958) AIR 1958 SC 36 (V 45) = 

~ 1958 SCR 828, P. L. Dhingra v. 

Umon of India • ' ’ ■6 

S. K. Sen and D. R. Guha, for Petition- 
er; B C. Barua, Advocate-General, G. K. 
Talulcdar, Senior Govt. Advocate, for 
' Respondent No. 2. 

PATHAIC, J. : — By tins writ petition 
under Article 226 of the Constitution of 
India • the petitioner has challenged the 
order dated 20th Septonber; 1968, by 
wMch Ms services had been terminated 
in pursuance of sub-rule (1) of Rule 5 
of the Central CivE Sendees (Temporary 
Services) -Rules, 1965 with one months 
notice. 

2. The petitioner was appointed as 
Field Exliibition Officer by order dated 
21st December, 1965 of the Director of 
Advertising & Visual Publicity in the 


same Directorate on a purely temporary 
.capacity' with effect from the forenoon of 
the., 29th November, 1965 until further 
orders^ and he- joined and continued to 
serve in that post As a result of reor- 
ganisation of the said Directorate, tlie post 
of Field Exhibition Officer, wMch was 
previously included in Grade IV of the 
Central Information Service and carried 
a scale- , of Rs. 270-10-290-15-410-EB-15- 
485. was: excluded from the Central In- 
formation Service and -was made a Gazet- 
ted post in -the same Directorate in the 
scale of Rs. 350-20-450-25-575. By’ order 
dated 6-10-67. the petitioner along ivith 
other Field ExMbition Officers who had 
been similarly appointed to the non- 
Gazetted post on ad hoc basis previously 
was appointed. by the Director of Adver- 
tising and ’Visual Publicity, Ministry of 
Information and Broadcasting, Govern- 
ment of India, to the Gazetted post on a 
purely temporary capacity pending regu- 
lar recruitment to the post according to 
the recruitment rules flTde Notification 
No. 17/34/64-Est. dated 6-10-67). These 
posts of Field ExMbition Officers were not 
permanent even at that stage. 

On receipt of certain complaints re- 
garding the alleged irregularities commit- 
ted by the petitioner, who was function- 
ing as FiMd ExMbition Officer in the said 
Directorate at Gauhati as well as by cer- 
tain other members of the Gauhati Field 
Exhibition Umt, a preliminary enquiry 
was conducted on the departmental basis 
and p&ding disciplinary proceedings the 
petitioner was suspended by order dated 
25th January 1968/4th February 1968 by 
the Director of Advertising and "VisuM 
Publicity under Rule 10(1) of the Central. 
Civil Services (Classification, Control and 
Appeal) Rules,^ 1-965 (hereinafter called 
■the 'Civil Service Rules’). On enquiry 
■the petitioner was informed by letter No. 
1-9/67-V dated 24-6-68 that the investiga- 
■tion was pending in the case. By a noti- 
fication dated 7-8-67 the Umon Public 
Service Commission invited applications 
for recruitment to 20 posts of Field ExM.- 
bition officers in the said Directorate 
under the Ministry of Information and 
•Broadcasting. The petitioner who submit- 
ted an application in response to the ad- 
vertisement was called for interview 
along with 171 other candidates, but the 
Umon Public Service Commission did 
hot select him. Thereafter by order dated 
20-9-68 the Director of Advertising and 
Visual Publicity terminated the services 
of the petitioner with one month’s notice 
in pursuance of Rule 5(1) of the Central 
Civil Services (Temporary . Services) 
Rules, 1965 (hereinafter called the "Tem- 
porary Service Rules"). 

3. The learned counsel for the peti- 
tioner submitted that wMle the petitioner 
was serving as Field Exhibition Officer, 
though temporarEy, disciplinary proceed- 
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Eny asainst him was started under the 
provisions of the 'Civil Service Kules md , 
he was placed under . suspension under 
Rule 10(1) (a) of the said Rules and while 
the disciplinary proceeding , was pendmg 
his services were terminated by way of, 
punishment though it was purported to 
be under Rule 5(1) of the 'Temporary 
Service Rules’, and thus Aiiicle 311(2) of, 
tlie Constitution was attracted to the case 
and the impugned order of termination 
was bad in law for non-compliance with 
the provisions of Article 311(2) of the 
ConstitutioDL 

4. The learned counsel of the respon- 
dents. on the other hand, submitted that 
a prehminary enquiry was conducted o_n 
the departmental basis against the peti- 
tioner and some others and after the pre- 
liminary enquiry, the matter was referred 
to the Central Bureau^ of Investigation 
for necessary investigation and no discip- 
linary proceeding was conducted by 'the , 
department The petitioner was inform- 
ed by letter dated 24-6-68 that the in- 
vestigation was pending in the case, ^e 
termination of the petitioner’s services 
under Rule 5(1) of Ibe 'Tempor^ Ser- 
vice Rules’ had nothing to do with the 
pending enquiry concerning the peti- 
tioner, His services were replaced by 
those of a regularly selerfed person 
through Union Public Service Commis- 
aon. As the petitioner was not selected 
by the Union Public Service^ Commission, 
his services had to be_ terminated^ as re- 
quired under the provfeions of the Rules 
with one montii’s notice. The termina- 
tion of services of the petitioner was not 
by way of punishment and as such it did 
not attract Article 311(2) of the Constitu- 
tion of India and the petitioner was not 
entitled to any remedy in this case. 

5. The point that falls for determina- 
tion in the case is whether the impugned 
order of termination of services of the 
petitioner was by way of punishment or 
it Was an order of termination of services 
simpliciter under Rule 5(1) of the 'Tem- 
porary Service Buies’, 

The impugned order Ss En the following 
terms: ' 

"In pursuance of sub-rule (1) of R. 5 
of the Central Civil .Services (Temporary 
Services) Rules 1965. I hereby giv^otice 
to Shri N. B, Chalarabarty, Field Exhibi- 
tion Officer, ad hoc at present under sus- 
pension that his sendees :shaU stand ter- 
' minated 'with effect from' "tbe ^te of 
niiv of a period of one month froni the 
date on , which this notice is, served on 

him,' ' • . 

- Sd/- R. Streenivasan, 

- Director of . Advertismg and Visual 
^ Publicity.” , ■ : • , 

, <5. Tlie cases in '.and the 

under which the provisions of,Art^ll(2) 
Sfthe Constitution of , India, are attracted 


Uiuoti of in<Ka (Path^ ff;) • ■ . A. LB. 

have been s umm arised by the, ; Supreme 
Court in the case of ‘ ,P. L.'' Dhingra y.- 
Union of India, AIR- 1958 SC 36, as fol- 
lows:'- '■ 


In short. If the termination of .service . .Is 
founded on the right flowing from con- 
tract or the sendee rules:' then piima 
facie, the termination ^ not a punishment 
and carries 'with it no evil consequences 
and so Article 311 is not attracted. . But 
even if the Government has, by contract 
or under the rules, the right to tenninate 
the employment vsdthout going through 
the procedure prescribed . , for- inflicting 
the . punishment of dismissal . dr • removsd 
or reduction in rank, the Government 
may, neyeirtheless, choose to punish . the 
servant and . if .the termination of .service 
Is sought to be founded oh misconduct 
negligence, ■ inefficiency or other disquali-, 
fication, then it is a punishment and ., the 
requirements of Article 311 must be com- 
plied wittL As already stated if the ser- 
vant has got a right to continue in the 
post, then, unless the contract of' employ- 
ment or the rules provide to the contrary, 
his services cannot be temunated other 
wise than for misconduct, negligence, in- 
efficiency or other good and sufficient 
cause. A termination of the service of 
such a: servant on such groimds must be 
punishment and. therefore, a dismissal or 
removal within Article 31 1. for it operates 
as a forfeiture of his right and he is.virit- 
ed with the evil consequences of loss of 
pay and aUowmces. It puts an indelible 
stigma oh the officer affecting his future 
career.' A reduction in rank likewise 
may be by way of punishment or it may 
be an innocuous thing. , If the govern- 
ment servant has right to particular rank, 
then the very reduction from that rank 
will operate as a penalty, for he vnll 
then lose the emoluments and privileges 
of that rank. If, however, he has no 
right to the particular ranlc, his reduction 
from an officiating higher rank to his 
substantive lower rank: -will not ordinari- 
ly be a punishment. But the mere fact 
that the servant has no title to the post 
or the rank and the Government has, by 
contract, express or. implied, or , under 
the rules, the right to reduce liim to . a 
lower po^ does not mean that an order 
of reduction of a servant to a lower post 
or raiffc cannot in any circumstances be . 
a punishment. The real test for ■deter- 
mining, whether the reduction in. such 
cases is or is not by way of piinishmeht . 
Is to find out if. the order for the reduc- 
tion also visits the servant with any penal 
consequences. Thus if the order' entails 
or provides for .the forfeitiu'e of his pay 
. or allov/ancies of the loss of his seniority 
in his substantive rank or the '. stoppage 
or, postponement of his- future chances of 
promotion, then that circumstance may 



1970 - H. B. Chakraborty y. Umon of India fPathak J.) [Prs. 6-10] A. & N. 3.01 


indicate that although in, form the Gov- 
ernment had purported to exercise its 
right to tehninate 'the eniployment or to 
reduce the servant to a lower rank tmder. 
the terms of the contract of employmmt 
or under the rules, -in truth and reality 
^ the , Government has terminated, the em- 
* ' ploymeht as and by way of penalty. The 
use of the expression ^terminate” or 
, "discharge” is not conduave. In spite of 
the use of such innocuous expressions, 
the Court has to apply the two -tests, 
mentioned . above, namely, (1) whether- 
the servant had a right to the post or the 
rank or (2) whether he has been virited 
with evil consequences of the kind here- 
inbefore referred to? If the case satis- 
fies either of the two tests then it 'must 
be hdd that the servant has been punish- 
ed and the termination of his service 
must be taken as a dismissal or removal 
feom service or tlie reversion to his sub- 
. stantive rank must be regarded ^ a re- 
duction in rank and if the requirements 
of ihe mles and Axtide 311, which give 
protection to Government servant have 
not been comphed . with, the termination 
. of the service or the reduction in rank 
must be held to be wrongful ^d in viola- 
tion of the constitutioiial right of the 
servant” 

7. In the instant case, the admitted 
position is that the petitioner was holding 
the post temporarily. _ and he was not in 
quasi-permanent service and as such his 
service could he terminated with one 
month’s notice imder. Rule 5(1) of the 
'Temporary Service Rules’, That bring 
the position, the present c^e does not 
satisfy the fir^ test mentioned by the 
Supreme Court, Let us consider whether 
the petitioner’s case falls within the. 
second test as laid down by the Supreme 
Court in the above decision The peti- 
tioner was suspended because there were 
allegations of defalcation against him and 
disciplmary proceeding_ was rither. con- 
templated or was pending against him. 
After his suspension admittedly there was 
■ . a preliminary enquiry and the petitioner’s 
case was submitted to the Central In- 
vestigation Bureau for necessary ■ investi- 
• gation The Government may dispense 
with the services- of a temporary govern- 
ment servant if his services are either not 
required or the Government finds that 
I he is for any reason not suitable to . be 
retained in service and in such cases his 
services may be terminated under R. 5(1) 
of the 'Teniporary Service Rules’. When 
the services of such a ‘temporary govern- 
ihent servant are terminated xmder 
Rule 5 (1) of the "Temporary Service 
Buies’ it does not ordiixary visit -^th evil 
consepuences or loss of pay and allow- 
ances as contemplated under the second 
test laid down hy the Supreme Court, 
The Government may also after contem- 
plating to draw up proceedings against a 


t^porary officer for allegations against 
him , ^oose not to draw up proceedings 
but dispense with ■ his services under 
Rule 5(1) of the "Temporary Service 
Rules^ -But if the Government derides 
to draw up proceedings against a tempo- 
rary officer and ■ accordingly a charge of 
serious allegations is framed against him 
and proceeds with the disriplinary pro- 
ceedings against him and thereafter vrith- 
,out completing or' withdrawing ^ the dis- 
ciplinary proceedings, terminates the ser- 
vices of the temporary officer, ordinarily 
such an order of termination of services 
of temporary officer under Rule 5(1) of 
the 'Temporary Service Rules’ may ' not 
be hit by non-compliance of Artirie 311(2) 
of the Constitution;' but there may be 
cases in which the termination order it- 
self on the face of it may carry indeRble 
stigma on the officer endangering his 
future appointment and entailing evil 
consequences, which may amount to 
punishment and the case may attract 
Article 311(2) of the Constitution, accord- 
ing to the second test as laid down by the 
Supreme Court, 

8. In the instant case, the impugned 
order while terminating the services of 
the petitioner has described him as "at 
present rmder suspension”. On the face 
of it, the impugned order leaves the 
stigma on the petitioner that he is a sus- 
pended officer, and any future employer 
may reasonably think that the petitioner 
must have been ''suspended in service on 
some ‘serious allegations and may refuse 
employment to the petitioner on that 
ground alone. In our opinion, the inclu- 
sion of the words "at present under sus- 
pension” in the order itsdf carries an 
indelible stigma on the petitioner which 
may stand in his way in any future em- 
ployment in government service or else- 
where. That being the position, we hold 
that the impugned order though passed 
under Rule 5(l) of the 'Temporary Ser- 
vice Rules’ carries an indelible stigma on 
the petitioner entailing evil consequen- 
ces and may seriously affect his futm-e 
employment and, therefore, the case 
comeg rmder the, second test laid down, in 
such matters by' the Supreme Court. Tn 
the circumstances, we hold that since ad- 
mittedly the provisions of Article 311(2) 
of the Constitution were not complied 
with in terminating the sendees of the 
petitioner the impugned order must be 
struck down as violative of Article 311(2) 
of the Constitution of India. 

9. In the result, the imputed order 
dated 20th September, 1968, is quashed 
and the Rule is made absolute The peti- 
tion is allowed with costs. Hearing Fee: 
Rs. 200/-. 

10. S. K. DUTTA, C. J. ; I agree. 

Rule made absolute. 
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Sudliir Chandra Guha and another. 
Defendants Appellants v. Jo^esh Chandra 
Das, Plaintiff Eespondent 

First Appeals Nos. 25 of 1963 and 44 of 
1966 D/-6-10-1969. from decision of Sub., 
J., Upper Assam Districts at Dibrugarh; 
D/-18-2-1963. 

(A) CivU P. C. (1908), O. 1, E. 9 -- Suit 
for rent by holder of succ^sion certificate 
. — Not bad for non-joinder of other legal 
heirs of deceased — (Succession Act 
(1925), S. 381). 

WHiere the plaintiff’s right to sue for 
arrears of rent is based on the succession 
certificate obtained by him in respect of 
the estate of the deceased,- the -suit for 
rent is not bad for non-joinder of other- 
legal heirs of the deceased, (Para 12) 

(B) Post Office Eules, Er. 118 & 119 — ‘ • 
iVloney order addressed to payee nameu by 
remitter — Money received by a person 
who had no written authority from_ payee 
as required by E. 118 — Achnowledgment 
and money order signed by such person 
and not by payee as required by E. 119 
*— Money order receipts cannot be legally 
accepted as payments to addressee. 

(Para 15) 

(C) Eegistration Act (1908), S. 17(2) (vi) 

— Compromise decree ; — Hindu widow 
entering into compromise with rcvcrsionCir 
under which properties in suit were to 
devolve absolutely on reversioner aKer 
widow’s death — Decree not comprising 
immovable property otlier than subject- 
matter of suit — Compromise decree is 
exempt from registration — It confers 
title on reversioner after widow’s death — - 
Suit for cjeclment of tenant on basis of 
compromise decree can_ be maintained by 
reversioner without suing for declaration 
of his title — Other heirs of widow are 
not necessary parties — (Civil P. C. (1908), 
O. 1, E. 10) — (Hindu Law — Widow — 
Eeversioncr). (Paras 23, 24) 

(D) Evidence Act (1872), S. 116 
Estoppel against tenant — Tenant though 
cannot riiallengc landlord’s title can ques- 
tion derivative title , of hi^ successor, ex- 
cept when it is based on yahd decree 
against landlord. 

■ A tenant is estopped under Section 116, 
Evidence Act from, challenging the land- 
lord’s title to demised property dunng the 
currency of lease. A, tenant may, how- 
ever question derivative title of -successor 
of - the landlord ordinarily but w*en the 
title in the demised property devolves. on 
a nerson by virtue of . a lawful decree 
IgSSilie landlord, such derivative title 
■ cannot he questioned by the lessee so long 
as that decree stands as a valid 
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- (E) Transfer jof Property Act . (1882), 

S. 111(c) — Lease of land by female nwn^ 
for a term of Iyears;-r- Interest of lessor in 
demised property vesting in' plaintiff ab- 
solutely. under a compromise decree bn ; 
her death — Lease terminates on her death 
— Continuance of lessee, in demisted prot ' 
perty-is witlibut authority unless there is 
attornment to plaintiff — Plaintiff entitl- 
ed to maintain suit for ejectrdent. • . . 

(Para 25). 

- S. H. Gh'ose, B. SI Guha. for” Appellants 

in F. - A. No. 25 of 1963 and' Respondents 
in F..A: -No. -.44 of 1966:. J. C. Medhi. D.-K. 
Sarma and B. K- Goswami, for Appellant 
•in F. A. No. 44, of 1966 and. Respondent in 
F,.A. No. 25 of 1963. ^ : • 

, PATHAK, J. : — .The' facts leading to the 
above two first appeals are as follows: 

Plaintiff jogesh Chandra Das filed Rent 
Suit No. 3/59 on 26th June 1959 against 1st 
defendant . Sudliir Chandra Guha, 2hd 
defendant Messrs. Osten . Engineering 
Private Ltd:, for recovery of Rs. 6,200/- 
on account of arrear of house rent, ..The, 
plaintiff’s case "was that late Padmabati 
Das was the widow of. his father’s. brother. 
She died childless and had life interest in 
the properties described in the schedule 
to the plaint. In December 1950, 1st 
defendant- came into occupation of the suit 
premises and on 7-4-1951 -he managed to 
obtain from Padmabati Das a document 
pm’porting to be a lease for 12 .years fbang- 
house rent at-Rs. 200/- p. iru according to 
English calendar month on false represen- 
tation and practising fraud. * That the said 
document was inoperative and invalid in 
law. ’ ’The premises were in occupation of , 
the 2nd defendant as sub-tenant under the 
dst defendant. The defendants had not 
paid any house rent from -1954 either to 
Padmabati or to the plaintiff. The house 
rent upvto end of May .1956 became time- 
barred. The plaintiff, . therefore filed' the 
suit claiming arrear rent from ' 1st. June 
1956 , to 25th February 1959 amounting to 
Rs. 6200/-, after ghdng up tlie claim of 
Rs. 378-9-0. . , • 

, 2. The defendants contested the suit 
and filed a joint v/ritten statement. Their 
case was that -Padmabati Das was the ab- 
solute owner of the suit premises and she 
leased out the same, to the 1st defendant 
at, a rental of Es.-200/- p. m. for 12 years 
under a registered deed dated 7th April 
1951. At-the.time of execution, of the said 
deed, Padmabati Das took Rs. 7200/- 
Irom the 1st defendant towards advance 
.rent. Tliercaftcr till the end of 1958, late 
'Padmabati Das received a further sum of 
Es. 16,900/- towards rent either herself or 
through, her, authorised agent Shri N. Das, 
Gopalpara. Besides the ' said amount, the 
-1st defendant paid- Rs. 3014.38 towards 
municipal, tax of the smt premises- and 
Es. 409 towards land revenue of the patia 
land on v/hich , the suit premises stood. 
Further, on. the authority and request of 
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late Padmabatl Das and her agent Shii 
W. Das, the 1st defendant repaired the suit 
premises by incurring a sum of Es. 2700/- 
during the years of his, occupation: It was 
settled that the said amounts paid towards 
municipal tax and land revenue and spent 
V for repairs of the premises would be treat- 
ed as • payment of advance rent In this 
.way,, late Padmabati Das received Rupees , 
30,223:88 in all from the defendants and 
the actual dues by way of rent of the suit 
premises up to 31-8-1959 came to Rupees 
20,600/- at the rate of Rs. 200/- p. m. 
Thus there was an excess payment of 
Rs. 9,623.88 towards advance rent to late 
Padmabati Das and if that amoimt was ad- 
justed against future rent, no arrear rent 
was due by the defendants in respect of 
the suit premises. The defendants fur- 
ther alleged t^at the plaintiff had no cause 
of action, that the suit was barred by 
limitation and that the plaintiff had no 
'light to sue. 

3. On the pleadings of the parties, the 
following issues were framed: 

1. . Has the plaintiff any cause of action? 

2. Whether the plaintuf . has right to 
sue alone and ' the suit is bad for 
non- joinder and mis- joinder of par- 
ties? 

3. Whether the suit is barred by limi- 
tation? . . 

4. Was the lease dated 7th April 1951 
granted by Mrs. Padmabati Das in 
favour of the defendant ' No. 1 ob- 
tained by fraud and misrepresenta- 
tion? 

5. ■■ Whether the defendant are entitled 

• to claim any deduction for expenses 
of repairs as alleged in their writ- 
ten statement? If so, how much? 

6. What are the’ amounts the defen- 
dants paid on. account of land re- 
venue and mumcipal taxes? 

' 7. What amount of house-rent, if any, 

was paid .by the defendants? 

' 8 Whether the plaintiff is entitled to. 
a decree for house-rent?.. If so, 
how much? . , ■ , 

,9. Is the story of payment towards 
rent as aUeged in para 16 of tlie 
. written statement true? ' 

10. Wliether the defendants are entitled 
to any cofnpensation under S. 35-A, 
Civil P. C.? If so. how much? 

'll. To what relief, if any, are the parties 
entitled? 

4 Title Suit No. 18 of 1959. was filed 
on 14-8-1959 by the same plaintiff Jogesh 
Chandra- Das against the same defendant 
No 1 Sudhir Chandra Guha and 2nd 
defendant Messrs.^ Osten Engmeermg 
• Private Ltd., for ejectment from and re- 
covery of khas possession of 
mises and a decree for Rs. 600/- on ac 
. count of house rent. 

5. The plaintiff s case in T. S. 18/59 
. was that Padmabati Das was the widow of 


his father’s brother. She used to Rve at 
Goalpara, Assam, during the latter part of 
her life.’ She had life interest in the pro- 
perty described in the schedule to the 
pMnt and she having died childless on 
25-2-1958, her life interest devolved on.the 
plaintiff as absolute owner. The 1st defen- 
dant came into occupation of the suit pre- 
mises in December 1950 and he obtained 
a document dated 7-4-1951 .purporting to 
be a lease for 12 years commencing from 
1-4-1951 at a monthly 'rent of Rs. 200/- 
according to the English Calendar month. 
But the . deed was obtained fraudulently 
and by false representation and therefore^ 
it did not bind the plaintiff. The 1st 
defendant taldng advantage of the absence 
of Padmabati Das from the premises, cut 
some valuable trees in 1951 which were 
grown on the suit premises without any 
authority and permission. Thereafter fhe 
1st defendant constructed two houses on 
the vacant land within the compound with- 
out any authority. The plaintiff filed T. S. 
12/51 against 1st defendant and Padmabati 
Das in the Court of the Subordinate 
Judge, U. A. D.. Dibrugarh for restrain- 
ing the 1st defendant from comnutting 
further acts of waste and malting per- 
manent constructions and that suit was 
decreed in part on 28th September 1956. 
During the pendency of the said suit and 
appeal from the decree, therein, the .1st 
defendant had constructed 4 or 5 per- 
manent structures by cutting several other 
trees. In Dag No. 3961 measuring an area 
of four kathas of land, there was tank for 
fish-culture which was in occupation of 
the 1st defendant. But due to careless- 
ness and negligence’ of the 1st defendant, 
the banks of the tank had been worn out 
and water-hyacinth was allowed to grow 
and thereby the water of the tank was 
polluted. The 1st defendant also from 
time to time made additions and altera- 
tions in the original houses without any 
authority. Further he was carrying on his 
business in the .new construction as a 
result of which there was increase of land 
revenue which had created permanent en- 
cumbrance on the property for which the 
1st defendant was liable for compensation. 
That the 1st defendant had from time to 
time let out parts of the premises to dif- 
ferent parties and had been earning illegal 
profits thereby. Since April 1954 the 1st 
defendant failed to pay house rent to 
Padmabati Das . and even after her death 
he had failed to pay any rent to the 
plaintiff. On 6-7-1959 tlie plaintiff issued 
a notice to the 1st defendant asking him' 
to attorn to the plaintiff and to make 
fresh arrangement for future occupation 
or in tlie alternative to vacate the suit 
premises -after 1st August 1959 and to 
deliver possession of the suit premises to 
the plaintiff. A copy of- the said notice 
was sent to the 2nd defendant. But the 
defendants did not comply with the notice 


104 A- & N. iPrs, 5-101 ; S. C. Guha v.' J., Q. Das (Pathak J.| 


A.I.E. 


and therefore, the brought- the 

suit for ejectment and for recovery of 
trims possession and also for recovery_ol 
Es. 600/- being the house rent from May, . 
1959 to July 1959.;at the rate of Es, 200/- 
p, m, 

6. The defendants^ contested the, suit, 
mid filed a joint written statement ■ 

case was that late Dhairya Naray^ Das- 
was the alisolute owner of the smt land 
.and premises. On the strength of aNWUl 
executed by late Dhairya Narayan Das 
which was duly probated, his widow 
Padmabati Das became the absolute oymer 
of the suit land and premises and as such 
she voluntarily leased out the said • Pre- 
mises to the 1st defendant at rental of 
Rs 200/- p. m. with effect from 1-4-1951 
for a period of 12 years imder a register^ 
ed lease dated 7-4-1951. That in terms. of 
the said agreement, the 1st defendant was 
entitled to erect necessary structures on 
the suit premises for carrying on his -busi- 
ness and in pursuance of that agreeniera 
and on the authority of late Padmabati 
Das, Isf defendant constructed one struc- 
ture and while he was constructihg ano- 
ther, the plaintiff designedly in^tuted 
T. S. 12/51 against the 1st defendant m 
the Court of the Subordinate' Judge, 
U A. D., Dibrugarh, for restraining him 
from completing the construction. In 
that case Padmabati Das who was the 2nd 
defendant filed a written statement co?-* 
firming the action of the 1st defendant_m 
making those constructions. The 1^ 
defendant had paid in aE E^ 30,22d.88 
towards rent of the suit premises to late 
Padmabati Das and as such there had been 
an excess payment of Rs. 9623.88 ^ 
detailed hereinabove in stating the facts 
of E. S. No. 3/591 and tUl the said amount 
stood adjusted towards future rent,, the 
1st defendant could not be deemed to he 
defaulter. 

7. It was further stated that the 2nd 
defendant was a private Limited Company 
sponsored and promoted 
dant for eicpansion and stabuity.of busi- 
ness and the 1st defendant w^ wnduc^ 
business of the 2nd defendant. 
dants also contended &at the pl^tiff had 
no cause of action; that the suit was bad 
for non-joinder of -necess^ parties md 
that the plaintiff had no right to sue.;^e 
^fendante filed . an additional ^vmtten 
, ^atement wherein they averred that ^ey 
were entifled to protecbon under the pro- 
^sions of the Assam Act 12 of 1955 and 
that the suit was bad for non-:oinder of 
necessary parties, -ftat is, the legal heirs 

of late Padmabati. Das. , - _ ■ 

8 On the pleadings of the J- 

following issues were framed in Title Suit 

.^l IMs^ie plaintiff any cause of action? 

: 2 Has the plaintiff any right to sue? 

Is the suit .bad for non-aomder and 
mis-joindei* of parties? 


'4., Is the plaintiff enlltled to get the - 
;; relief claimed in the ' suit vdaout .- 
obtaining a declaration of his right. . 
and title in the suit premises? . , 

S, is the suit maintainable m law. /and 
.in its present form? , • : 

.6, Has the suit been properly valued? / 
j.- Did the plaintiff become the .owner 
• • of the suit premises on the ‘ death 
of Mrs. Padmabati Das? : 

0; Is the lease dated 7th April .1951 
granted by late Mrs. Padmabati Das 
in favour of the defendant No. 1 
invalid and obtained by . fraud , or , 
false misrepresentation? . . ' 

0. Has the, plaintiff let, out parts of the 

■ premises in suit as alleged by. the . 

plaintiff? , . . . ■ 

HO. Whether the defendants cominitted 
any waste to the properties in suit? 

’ i^^ether. the defradants made some 
unauthorised constructions , oii dif- 
ferent parts of the properties? 

EL Whether the acts of defendants con- 
stitute permanent encumbrances to 
the properties in suit? , :. 

12, Was any legally valid notice served 

upon the defendants? 

13. Are the defendants defaulters under 

the Assam Urban Areas Rent Con- 
trol Act? 

14. Is the plaintiff entitled to the reliefs 

. claimed in the suit? . - 

15, Whether tlie defendmts are entitled 
•' to any compensatioii imder S. 35-A, 

. Civil P.' C.? If so, how much? 

16, To 'what relief are the parties entitl- 

ed? Additional isme: 

17. Whether the defendants are protect- 

■ ed from eviction imder the provi-. 
sions of Assam Act 12 of 1955? 

S. , .The learned trial Judge, -who tried 
both the suits analogously, and disposed of 
the. same by a common judgment, decreed , 
E. S. No. 3/59 for Rs. .6200/- with costs 
and decreed T. S. No. 18, of 1959 partly 
with proportionate costs. " In T. S. 18/59 
the plaintiff’s claim for arrear rent of 
, Rs. 600/- was decreed but his claim for 
recovery of khas possesrion of the suit 
premises was rejected. Against the decree 
in R. S. No. 3/59 the defendants therein 
have filed F. A. N. 25/63. Against the 
decree in T. S. No. 18/59 the plaintiff 
therein filed Title Appeal No.' 3/63 in the. 
Court of the District Judge, U. A. ,D. at 
Jorhat, which was transferred to the High 
Court and has been numbered as ,F. A. 
44/66 along with the cross-objection. . 

10. Let. us first take up the First Ap- 
peal No. 25/63. On the submissions made 
,by the learned counsel of both parties, the 
following points arise for decision: , : . . 

a,. Whether the plaintiff has a right to 
; . bring the, suit for ■ realisation of 

rent due to late Padmabati Das? 

• 2. Y/hether the suit is bad for non- 
joinder of the other legal heirs of 
late Padmabati Das? 
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' 3. [Whether the defendants have been 
able to substantiate their T)lea of 
payment of rents? . 

The suit properti^ belonged to late 
Dhairya Warayan Das. He left a vnll dated 
.21-2-1920 in favoiur of his "wife .late 
Padmabati Das. Dhairya Narayan Das died 
In October 1921. The probate of the •will 
was. granted on 8-5-1922. A certified copy' 
of the probate has been filed in 'the case 
which is'Ext 32. By -virtue of the vnU, 
late Padmabati Das • became the absolute 
owner of the suit properties left by her 
husband. The plaintiff, who, was the soh 
of 'the brother of Dharya Narayan Das, in 
the ordinary course, would have been the 
reversioner and -would have got the pro- 
perties of late Dhairyanarayan Das after 
the death of his widow as a reversioner 
but due to the intervention of the -will 
that position changed and Padmabati Das 
becaine the absolute o-wher of the suit 
properties. The above facts are found 
proved by the e-vidence on record.’ 

11. In 1949 the plaintiff brought a suit 
against Padmabati Das for a declaration 
that the properties described in schedule 
to- the plaint of that suit -was undivided, 
joint property of the joint fa m il y of which 
the plaintiff was the sole survi-ving. male 
manber and as such he was entitled to 
half share of it as heir and to the other 
half as reversioner and also for declara- 
iSoh that the -will left by the defendant’s 
'husband -late Dhairya Narayan Das was 
void and inoperative. The suit was 
munbered as T. S. • 3/49. A compromise 
decree was passed in T. S. No. 3/49 and 
&e compromise petition No. 925 datgd 
29-12-1950 was made part of that decree. 
Ext. 13 is a certified copy of the decree in 
T. S. No. 3/49 dated 31-1-1951. Clauses (b) 
and (c) of the compromise petition are as 
follows: 

"(b) That the plaintiff hereby agrees 
that during the Hfe-time of the defendant, 
she -will be in actual possession of the land 
in suit -with buildings, structures and other 
appurtenance thereon and enjoy all the 
rents -and profits thereof -without any in- 
iermption, claim, demand or disturbance 
by the’ plaintiff or any person claiming 
through or -under him, 

(c) That the defendant "agrees not to 
alter, sell, mortgage, commit any waste or 
encumber in any way or make any dis- 
position of by will or otherwise the pro- 
perties in suit and that on her death the 
same, that is, the property in suit shall 
devolve and be vested upon the plaintiff 
absolutely and, in case -the plaintiff pre- 
deceases the defendant, upon the plain- 
tiff’s rightful heirs and legal representa- 
tives." , , .. 

The srut properties in T. S. No. 18/59 are 
Included in the suit properties in T. S. 
No. .3/49. This decree in T. S. 3/49 has 
not been set aside by any superior Court 


and as such it stands and it remains bind- 
ing bn the parties thereto or their succes- 
6ors-in-inter.est 

12. ]m terms of the decree urT. S. 3/49, 
the pl^tiff Jogesh Chandra Das became 
the absolute owner of the properties in 
the present suit on the death of late 
Padmabati Das who died on 25-2-59. K. S. 
3/59 was filed for realisation' of the rent 
due to late Padmabati Das for the period 
from 1st Jime 1956 to 25th February 1959. 
After _ the death of Padmabati Das, • the 
plaintiff obtained the succession certifi- 
cate on 2-5-59 which is'Ext. 28 in the 
case. . This succession certificate was ob- 
tained among other things for realisation 
of Es. 6454 from Sudlfir Chandra Gulia, 
Khaliamari Ward,^ Dibrugarh Town as 
house rent from 1st April 1956 to 25th 
February 1959 for holding No. 882 of 
Khalihamari Ward, Dibrugarh town. The 
defendants admitted and relied on the 
lease deed dated 7-4-51, Ext. G, executed 
by Padmabati Das and the 1st defendant. 
The deed was duly registered and re- 
mained effective and operative. Though 
•the plaintiff in his plaint alleged that the 
lease deed was collusive and fraudulent, 
yet the lease deed stands -valid and opera- 
ti-ve inasmuch as it has not been dedar- 
ed illegal and inoperative by any Court 
The . admitted position being that the 1st 
defendant took lease of the suit premises 
from Padmabati Das at a monthly rent 
of • Rs. 200, he is liable to pay rent to 
Padmabati Das till her death. If any 
arrear rent was due by the 1st defendant 
to late Padmabati Das, apart from other 
questions as to title of the plaintiff in the 
suit premises, by -virtue of the succession 
certificate the plaintiff is entitled to re- 
cover the arrear rent. We, therefore, hold 
that the plaintiff has a right to bring Rent 
Suit No. 3/59 for the realisation of the 
rent due to late Padmabati Das. The 
plaintiff’s right to sue so far as this case 
is concerned is based on the succession 
certificate and if there are other legal 
heirs of late Padmabati Das they may 
have a daim against the plaintiff in res- 
pect of the amount realised under the 
decree, but the present Rent Suit as such 
cannot be said to be bad for non-joinder 
of the other legal heirs of late Padmabati 
Das. if any. 

13. We have next to consider the plea 
of payment taken by the defendants in 
the instant' case. The defendants’ definite 
case is that at the time of taking the lease 
on 7-4-1951, a sum of Rs. 7200/- was paid 
to Padmabati Das towards advance rent. 
Regarding the payment of this sum of 
Es. 7200/-, some discrepandes in the 
deposition of the 1st defendant himself 
have been brought to our notice by the 
learned counsel for the plaintiff. But this 
amount is ’mentioned in the registered 
lease deed, the genuineness of which was 
never questioned during the life-time of 
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Padmabati Das. The lease was executed 1 
on 7-4-1951 and PadmabatL died on 25^2- < 

1959 In the circumstances we are incun- ^ 
ed to accept that the sum of Rs. 7200 was ( 
paid to Padmabati Das as advance rent at i 
the ’time of execution of the lease deed. 

14. The defendants adduced evidence j 
to show that a further sum of 
towards rent was either paid to PadmabaU 
Das herself or paid to her liirough 
her authorised agent Ndd^lend Das who j 
was examined on commission as_a defence 
witness. lirom the evidence it appears 
that Padmabati Das knew Assamese 
Bengali and she could write in those^two 
languages. Exts. 1, 2, 4, 10, 22, 23,_ 25 
(before the Commissioner) are receipts 
wherein signatures or ^thumb impressions 
taken in presence of a lawyer^ are founm 
Ext. 1 is a receipt written in Bengm 
which Padmabati could read and write 
and the other exhibits mentioned above - 
show that the amounts were sent mthm 
by money order or by insured Post. In 
the circumstances there is no diinculty m 
accepting that these payments were xmde 
by the 1st defendant to Padmabati Das. 
The total amount covered, by these receipts 
appears to be Rs. 2350/-. 

15. Exts. 3, 5 to 9, 11 to 21, 24 and 27 
are receipts written in English and siOTed 
by Nikhil Das, Nildiilendu Das or N. Das. 
Of these. Exts. 11, 13. 15. 18 and 19 are 
money order receipts addressed to Mrs. 
Padmabati Das by the remitter. On these 
receipts, however, there is no signature or 
thumb impression of the addressee Padma- 
bati Das. Rules 118 and 119 of the Indian 
Post Office Rules framed under the Indian 
Post Office Act, 1898, read as follows:— 

"118. The payment of a money order 
shall ordinarily be made at the address of 

the payee:—: . 

(1) to the payee himself, where it_ has 
been so indicated by the remitter 
on the money order form; 

■ (2) in any other case, to the paye_e_ or 
to any person authorised -in writing, 
by the payee in this behalf. 

. 119 The money order and aclmowledg- 

ment' shall be signed by the payee named 
bv the remitter, or by some person autho- 
rised in waiting by the payee _m this 
behalf. The signature shall be wiatten in 
ink in the space provided for the pur- 

Thme is no signature or thumb impression 
of the payee on any. of the said recapls 
• .as renuired under the Indian Post Office 
•Rules (Supra). • No letter of authority by 
>«ie payee 'Padmabati, Das m this respect 
' ‘has been produced or proved in the case. 
•D ‘ W NLkhilendu Das in his evidence ad- 
imittrd that Padmabati Das did not give 
‘ Wm any authority in writing Pr anythmg 
i-m^vritffig to realise rent of the suit pre- 
from tho lot defendant or to do any 
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acted on her request.. and. verbal in^ruc- 


-fions^ He clearly admitted in Ins e'^ , - 
dence that lie had no written authonty 
from ■ Padmabati Das to receive money , 
orders on her behalf. In the tdrcum- 
stances the money order receipts whi^ 
were' signed by Nikhilendu Das cannot be 
legally accepted as payments to the ad- 
dressee Padmabati Das. 

16. The lease of the suit preriiises was . 
granted on 7-4-1951 with’ effect from .1-4^ 
1951. By Ext. 1 (Com) Padmabati Das 
acknowledged receipt of Rs. : 200/- , on 
4-12-1951 as advance rent. This receipt 
was written by Nikhilendu Das. The date 
has been written in English also under the 
date written in Bengali- and Nikhilendu , 
Das countersigned the -.receipt. , Ext. ■ 3. , 
(Com) bears revenue . stamp, but Exts; 3, 

5. 7,’9. 12, 14, 16, 20. 21, 26 and 27 (before 
the Commissioner) do not . bear revenue 
stamps. Ext. 29 (Com) , is.: a letter dated 
‘ 22-9-1952 written by Padmabati Das in 
Bengali to. the 1st defendant From thfe ■ 
letter it appears that a . sum of Rs. 50/- 
was paid by the Tst defendant which was 
asked to be treated as payment in Bhadra? 
Rs. 50/- for the month of Aswin was 
directed to be ' sent to her Goalpara ad- 
dress; a sum of Rs. 50/- paid previously by 
Ema (wufe of the 1st defendant)' was t^en 
as payment for the month of Sravan. In 
the said letter the 1st defendant was re- 
quested to send either by himself or “by 
his wife a sum of' Rs. 50/- p. m. to 
Padmabati Das to her address w'herever 
she resided. She further acknowledged 
receipt of the sum of Rs. 700/- up to date 
in three instalments at the rate of Rupees 
200/- and in tu'o instalments at the rate 
of Rs. 50/-. She further stated in Ext. 29 
(Coni') that she would keep an account of . 
these receipts and she" requested the 1st 
defendant also to keep accounts of the 
pa-yments to her. She further requested 
the 1st defendant to send Rs. 50/- for the 
month of Aswin bn receipt of the said 
letter. Ext. 36 (Com) is another letter 
v/ritten by Padmabati herself in Bengali 
It is dated 8-3-1958. In Ext. 36 
(Com) Padmabati Das wrote that Nildiil 
[ Babu told her that after a long ,corrGs- 
. pondence and after a long time about 5 to 
. 7 days ago 1st defendant sent Rs. 300/- in . 

, his .name.' She further requested the ist 
. defendant to send a sum of Rs. 700/- very 
early which was needed for her treatment, 
j She further requested' him to, send ' tlie 
5 said Rs. 700/- by money order in her name 
. as Nikhil Babu was not. available at all 
j' tinies and that on receipt of. the -said 
t Rs. 700/- at least for 6, or 7 months, she 
would not trouble the 1st defendant. We 
I have already seen that" under ExL 22 
, (Com) a sum of Rs. 700/- was received by 

1 Padmabati on . 28-3-1958. No receipt has 
Z been produced for tlie sum of Rs, 300/- 
j ■ which was said to have been received by 

2 Nikhil Babu five to seven days . prior to 

- 8-3-1958. A receipt for Rs. 300/- is found 
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to have been given by Nikhilendu Das on 
18-3-1958 under Ext 21 (Com). If the 
sum of Es. 300/- was. sent 5 to 7 days prior 
•to 8-3-1958. it is not imderstood why a 
receipt for Rs. 300/- was given, on 18-3- 
1958. From: Ext 36 (Com) it appears that 
the sum of Es. 300/- was sent by the 1st ' 
defendant to Nikhil Babu. The 1st defen- 
dant resides at Dibrugarh and Nikhii Das 
resides at Goalpara and there is no expla- 
nation from the defendants’ side how this 
money was sent to MIchil Das. There is 
no explanation why Ext. '21 (Coni) should 
be dated 18-3-1 958 if the same was receiv- 
ed as stated in. Ext. 36 (Com) five to seven 
days prior to 8-3-:1958. These drcum- 
. stances arouse reasonable doubts as to the 
genuineness of Ext. 21. We have already 
observed that D. W. Nikhilendu Das ad- 
mitted that Padmabati did not give him 
any authority in writing or an-^hing in 
• writing to realise rent of the suit premises 
from the 1st defendant or to do any act 
regarding the " said . premises. 

17. Regarding the authority for Nikhl- 
lendu Das to realise rent on behalf of 
Padihabati, the 1st defendant relied on 
Ext. 38 written in English at Goalpara 
and dated 30-11-1954. The signature of 
Padmabati Das is there in Assamese. Ext. 
38 appears to be very important document 
In the instant case. By this letter Padma- 
bati admitted the receipt of Rs. 3500/-, she 
permitted 1st defendant to make payment 
of rent of her house to Nildiilendu Das of 
Goalpara, to construct or alter the build- 
ings which would be foimd necessary for 
the 1st defendant’s residential and busi- 
ness purposes, to fit electric pump and new 
' dectric fittings etc. and. also to repair the 
houses whenever necessary. We have al- 
ready observed that Padmabati Das new 
both BengaR and Assantese- She used to 
write long letters in Bengali as is.evidence- 
ed by Ext. 28 dated 21-5-1952, Ext. 29 
dated 22-9-1952, Ext. 36 dated 3-8-1958. 
Naturally one would wonder why Ext. 38 
dated 30-11-1954 was written in English 
and ; only the signature was put in 
Assamese.. Nildiilendu Das in' his ex- 
amination in chief stated that Ext. 38 was 
a typed letter in English drafted by him 
at the request of Mrs. P. Das and the con- 
tents of the letter were explained to her. 
He further stated that Ext. 38 wasAvritten 
in reply to a letter by the 1st defendant to 
'Mrs. P.'Das. We do not know what was 
contained in the 1st defendant’s letter 
dated 2-11-1954. mentioned in Ext. 38. 
Moreover, in Ext. 38 a receipt for Rupees' 
3500/- was said -to have been sent along 
with it. This receipt is Ext, 26 (Com) 
dated 15-11-1954. There is no revenue 
stamp on it. The contents of tlie receipt 
are typed and the signature of Padmabati 
Das exists in Assamese. This receipt dated 
15-11-1954 is alleged to have been sent 
with letter dated 30-11-1954 which was in 
reply to a letter dated 2-11-1954 from the. 


1st defendant to > Padmabati Das. More- 
over. 1st defendant (D. W. 5) stated that 
in ^ ledgers the rent accoimt of Padma- 
bati would be found; some of the remit- 
taiices on accoimt of rent and expenditure 
■incurred in connection "with suit property 
would be found in the ledgers and some 
would not be found and that the remit- 
■tances and expenditures whidh werd not 
in the ledgers could be' found only by re- 
ceipts. He produced 'the cash books only,. 
Ext. y-2 is the. copy of the entry in cash 
book for 1952-53 of the Eastern Engineer- 
ing Company of Dibrugarh for payment 
of house rent to Mrs. Padmabati Das, 
wherein ttefe is a reference to payment of 
Rs. 450/- to Mrs. Padmabati Das of 
Goalpara on 2-1-1953 through Nikhilendu 
Das. Ext. 'V-3 is, the copy of the entry in 
cash book for the year' 1954-55 of' the 
Eastern Engineering Company for pay- 
ment of house rent to Mrs. Padmabati Das 
wherein it is found that a sum of Rs. 500/- 
was remitted to Padmabati Das on 15-1- 
1955 towards^ house rent of Efiialiamari 
house. ■ It is strange however to 
find that cash book for the year 1953-54 
has not been produced. That apai-t. the 
receipt Ext, 26 (Com) is dated 15-11-1954 
and if tlie sum of Rs. 3500/- was paid in 
between 1st April... 1954 and 31st March, 
1955, this amount would have been sure- 
ly entered in the cash book for 1954-55, 
but in 1954-55 only a sum of Rs. 500/- 
was shown as paid on account of house 
rent of Khaliamari house to Padmabati 
Das. Hence Ext. 26 (Com), the receipt 
for Es. 3500/- for rent of Dibrugarh house 
at IChaliamari granted in November 1954 
does not appear to be genuine. In Title 
Sint No, 12/51, Padmabati Das was exa- 
mined on commission by the Munsiff, 
Goalpara on 11-12-55 and 26-2-56. The 
evidence is to be found in Ext. 18 in this 
case. She stated therein that it was not 
proper on the part of Sudhir Babu to 
construct any house -without her permis- 
sion and she had got objection to such 
constraction. She further added that 
Sudhir Babu had constructed houses 
forcibly against the terms of the lease. 
If the contents of Ext. 38 which is dated 
30-11-54 were Imown to Padmabati Das, 
she would have certainly stated that she 
gave permission for such constructions. 
From these statements made by Padma- 
bati Das on oath in Title Suit No. 12/51, 
it appears that the contents of Ext. 38 
were not kno-wn to her. It is also not 
proved by any evidence that this letter 
Ext. 38 was in fact sent from Goalpara 
on that day to Dibrugarh inasmuch as 
the postal envelope is .not produced. 
Hence, no reliance can be placed on the 
contents of Ext. 38. The 1st defendant 
himself admitted that the amount of 
Es. 3500/- under Ext 26 (Com) as well as 
the . amount of Rs. 1500/- under Ext. 24 
(Com) were hot entered in his cash books 
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and he did not _ remember how these 
amounts were paid to PadmabatL The 
1st defendant also stated that sometimes , 
he paid rent to Nirmalendu, the brother 
of Nikhilendu who was an Electrical En- 
fiineer at Dibrufiarh but the receipts were 
jjranted to him by Nikhilendu- Unless 
"Uiere is definite proof that the sums for, 
which receipts were given by Nikhilendu 
were in fact paid to Padmabati, such pay- 
ments cannot be accepted as payments 'to 
Padmabati only , on the statement of 
.Nildiilendu whose evidence appears to be 
interested. In view of the facts and cir- 
cumstances of the case, it would be diffi- 
cult for any coirrt of law to accept, the 
receipts executed by Nikhilendu Das* to 
prove payment of rent by the 1st defen- 
dant to Padmabati Das. On a careful 
consideration of the evidence on record, 
we hold that the defendants have been 
able to prove payment of Rs. 7200/- plus 
Es. 2350/- in total Es. 9550/- towards- 
rent. .Thus rent had been paid up to the 
end of March, 1955 at the most. > ; ■ 

18. The 1st defendant stated that he 
paid Rs. 3014.38 nP. towards mimicdpa]. 
taxes and Es. 364/- towards land revenue 
for the suit premises. In his evidence, 
the 1st' defendant (D. ;V7. 5) stated that 
the municipal tax was payable by Padma- 
bati, but according to her and Nilrhil- 
endu’s instructions, he paid mxmidpal tax 
of about Es. 3000/- and land revenue of 
about Rs. 400/-, which should be adjusted 
towards rent. To prove the payment of 
municipal tax he examined D. W, 1, 
Ext 1 is a docximent prepared by D. W. 1 
on the application of the 1st defendant 
on tlie basis of the entries of demand bffi 
register from 1951 to 1959. But neither 
the demand bill registers nor any certi- 
fied copies thereof have been produced hi 
Court Admittedly under the terms of 
.the lease, municipal tax as well as land 
revenue were payable by Padmabati, the 
landlord. The 1st defendant (D. W. 5) 
stated in cross-examination that he had 
got tire municipal tax payment receipts 
and the land revenue recapts with him, 
and then he added that he did not know 
whether tliese receipts were with him or 
the receipts w^ere sent to PadmabatL To 
prove the payment of land' revenue, he 
examined the Mouzadar, D.W. , 3. But 
this witness has not produced any receipt 
but he has proved the certificate, Ext., U. 
It is not understood under what provi- 
aoh this certificate v/as issued. He should 
have produced the coimterfoE receipts to 
prove these pa'yments. On a considera- 
tion of tile evidence regarding the pay- 
ment of munidpal-.tax and land revenue, ., 
it is found that the 1st defendant did not 
produce the receipts though he stated that 
tile receipts were with him and these 
receipts alone could have proved the pay- 
ment! ;.If the 1st defendant reaUy paid 
the municipal tax and land revenhe. 


C. Das (Pathak J.1 ", 

there W’as iio reason .why He sent these 
recmpts. to Padmabati without . keeping 
any receipts from -her for those payments. . 
In the circumstances, we hold that the 
learned Subordinate Judge , rightly held . 
that the . payment of : the municipal -tax 
and the land revenue by the 1st defen-, 
dant could not be legally proved. ■ 

19. The 1st defendant dlso claimed ' 
that a sum. of Rs! 2700/- was expended . 
by him in repairing the suit-, premises. 
There is no express authority permitting 
him to incur the expenditure. We, have 
already discussed Ext; 38 and found tiiaf 
no .reliance can be, placed on it. The ■ 
evidence given by Padmabati Das' who 
was examined on behalf of the Ist defen-, 
dant in Title Suit No. 12/51 has already, 
been referred to. In* crbss-exammation, 
the 1st defendant (D.W. , 5) stated that in 
Title Suit No. 12/51 Padmabati . was exa- 
mined on Cbmmisrion as his witness and 
he had read her deposition and he did 
.not remember, if he . protested against 
her statement. Though the. 1st defendant 
in his evidence stated that he spent 
Es. 2700/- in repairing the premises, there 

is nothing on record to ^ow that any 
bills for the expenditure incurred for the 
repairs of the premises were at aE sub- 
mitted- to Padmabati Das. Moreover, Che 
1st .defendant did not produce bis accotmf 
books, to substantiate liis statement that 
he actually spent Es. 2700/-. In the cir- 
cumstances. we are unable to accept his 
statement that be spent the sum of 
Es. 2700/- towards repairs of the premises 
on instruction from Padmabati Das, 

20. On a consideration of the entire , 
evidence on record, we are dearly of 
opinion tliat the 1st defendant did not 
pay any rent to Padmabati Das from' 1st 
Jime 1956 to .25th February 1959 as claim- - 
ed by the plaintifi in the suit and the 
1st defendant is liable to pay . tire said 
amount. , We, : therefore, hold , that the 
learned Subordinate Judge correctly de- 
creed the suit for Rs. 6200/- against the 
defendants in rent suit No,. 3 of 1959, 

21. Let us now talce up F. A. 44/66 
which arises out of T. S. 18/59. Some of 
the issues in T.S. 18/59 had been decided . , 
against the plaintiff who has challenged 
those findings of the learned trial Court 
in his appeal Some of the issues had 
been decided by the learned, trial. Court 
against the defendants who had cliaEeng- 
ed those findings in their cross-objection. 
Issues 2, 3; 4, 5, and 7 had' been decided 
by the _ learned trial Court in favour of , 
the plaintiS. He held tiiat Padmabati' 
Das was the absolute owner of the suit 
properties and after her death, the plain- 
tiff had become the absolute ov/rier . of 
the same on the strength of the decree 
in T.S. 3/49. The other 'heirs ■ of Padma- 
bati Das if there were any had no right 
and .title to the suit properties and that 
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She suit was maintainable in law in Its 
present foim. - Against these findings the 
,, learned counsel appearing for the respon- 
dents submitted that the present suit was- 
an ejectment suit simpliciter. The defen- 
dants disputed the title of the plaintiS 
- and as such the plaintiff was not entitled 
‘to get a decree in the instant suit without 
first getting a declaration of his title in 
a proper title suit He submitted that 
there was' no mention of Title Suit No. 3/ 
49 in the plaint; nothing Was' stated whe- 
ther the plaintiff became the owner by 
virtue ; of the decree in T.S. 3/49. ' That 
apart, the compromise decree in T.S. No, 
3/49 could not confer any title inasmuch 
as it was not registered. It was further 
submitted that admittedly late PadmabatE 
Das had other heirs than the plaintiff 
and without maMng the other heirs of 
' late Padmabati parties to the suit, no 
declaration in respect of the title to the 
suit properties could be made and in that 
view also the suit was bad for non-join- 
der of nec^sary. parties, 

22, The learned counsel for the appel- 
lant on the other hand submitted that 
the 1st defendant’ who claimed through 
Padmabati could not challenge the plain- 
tiff’s title which was derived from her by 
virtue of the decree in T. S. No. 3/49 
which stood imcli^enged. By virtue of 
the decree in T. S. No. 3/49 the plaintiff 
became the absolute owner of the_^ suit 
properties on the death of Padmaba'fci Das 
and as such the other heirs of Padmabati 
Das -if there were any were not necessa^ 
parties .and tlie suit was. maintainable in 
the present form and the^ plaintiff need 
not bring another title suit for declara- 
tion of his title to the suit properties. 

23. On the submissions of the learned 
coxmsel of both the parties, the point that 
falls for -determination is whether tlie 
plaintiff could get a decree in the instant 
case without filing a suit for declaration 
of his right to the suit properties. On a 
careful -consideration of the pleadings of 
the parties and the evidence adduced by, 
them, it is found that the plaintiff brought 
the instant suit for ejectment on the basis 
of his title derived from, Padmabati Das 
on her death by virtue of the decree in 
T.S. No. ■ 3/49. -The properties in T, S. ■ 
No. 3/49 were the absolute properties of 
Dhairya Narayan Das. During his life- 
time he made a will In respect of the 
entire properties in favour of his wife 
Padmabati Das, who after the death of 
her . husband, got the will probated as 
e-videnced by Ext. 32, certified copy of 
the probate dated 8-5-1922. Though the 
plaintiff in his plaint in the instant suit 
stated in a roimdabout way -that he got 
'the suit properties as a reverdoner after 
the death of Padmabati Das, he cannot 

• be allowed to take that plea- at all on the 
face of the probated will and the decree 


T. S. No. 3/49. The vdll was not set 
aside. On the other hand, on an exami- 
nation of the compromise decree,' it Is 
found that absolute right, title and.inte- 
rest of Padmabati Das in the suit proper- 
ties by virtue of the will was admitted 
and on tiiat basis the compromise was 
entered' into. The compromise decree in 
T. S. No. 3/49^1aid down that on the death 
of Padmabati' Das (defendant), the pro- 
perties in that suit would devolve and 
be v^ed upon the plaintiff absolutely 
and -in case the plaintiff predeceased the 
defendant (Padmabati Das), the properti^ 
would devolve on his rightful heirs and 
legal representatives. The compromise 
decree in. T. S. No. 3/49 did not include 
properties other than 'the subject-matter 
of that suit. The properties in respecf 
of which the compromise was entered in- 
to in that decree were the subject-matter 
of the suit itselL Under. S. 17(2) (vi) of the 
Registration Act, a consent decree is ex- 
empt from registration if it does not com- 
prise immoveable property other than 
that which is the ^bject-matter of the 
suit. The compromise decree in question 
therefore was not required to be register- 
ed for conferring title in respect of pro- 
perties in the decree according to its , 
terms. In the. circumstances by virtue of 
T. S. No. 3/49 the plaintiff became the 
absolute owner of the suit properties on 
the death of Padmabati Das and the other 
heirs of Padmabati Das, if there be any 
are not found to be necessary parties in 
tlie present suit. 

24. The defendants in their VTitten 
statement took the stand 'that the plain- 
tiff could not succeed in the suit without 
Impleading Sreemati Monica Borah and 
.Sreemati Nalini Bala Choudhuii who 
were also the legal heirs of late Padma- 
bati Das. Their case in the written state- 
ment was that the plaintiff along with 
some others were the legal heirs of 
Padmabati Das and therefore the suit was 
not maintainable. Since Padmabati Das 
became the absolute owner of the suit 
properties by virtue of the will left by 
her husband and the plaintiff, became the 
absolute owner of the same by virtue of 
the decree in T. S. No. 3/49, the other 
heirs caimot be said to have any interest 
In tlie suit properties. 

25. The 1st defendant obtained the 
lease of the suit properties from Padma- 
bati Das by Ext. 16.. Under Ext. 16, the 
lease was to contmue for 12 years; the 
lease would have expired in 1963 only. It 
was therefore argued that the suit which 
was filed in 1959 was in any view of the 
matter premature. The ist defendant 
claimed his leasehold right under Ext, 16 
which was executed by Padmabati Das and 
therefore the 1st defendant cannot chal- 
lenge the title of Padmabati Das in res- 

. pect of the suit properties and he is estop- 
ped by Section 116, Indian Evidence Act, 


/ 
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A tenant may however question deriTO- 
tive title of successor of . the landlord 
ordinarily but when the title in the de- 
raised property devolves on’ a person , by 
■vTirtue of a lawful decree against the land- - 
lord, such ■ derivative title cannot be 
questioned by the lessee so long as that- 
decree stands as a valid decree. The 
plaintiS stepped into the shoes of Padma- 
bati on 25-2-59 by virtue of the decree 
in Title Suit No. 3/49. Both the plaintiff 
and the 1st defendant claimed their right 
in the suit properties through Padmabati 
Das, and therefore the 1st defendant can- 
not challenge the title of the plaintiff 
who derived his title from the 1st defen- 
dant's landlady Padmabati Das by .\drtue 
of a lawful decree. The title of the 
plaintiff in the suit properties stand deter- 
mined by the decree in T. S. No. 3/49. In' 
that view, we hold that the plaintiff need 
not bring any separate title suit bo get a 
decree in this suit for e'viction, if he "was 
otherwise entitled to get the ejectment 
decree. No . doubt, Ext. 16 w^as for . a 
period of 12 years and ordinarily the 1^ 
defendant’s leasehold right would have 
continued up to 1963, but by •virtue of 
the decree in T. S. No. 3/49 the interest 
of Padmabati in the suit properties termi- 
nated on her death on 25-2-59 and it vest- . 
ed on the plaintiff. Hence, under the 
provisions of Section 111(c) of the Trans- 
fer of Property Act, the lease of the suit 
properties granted by Padmabati Das in 
favour of the 1st defendant terminated 
on 25-2-1959. The continuance of stay 
of the 1st defendant on the suit . property 
after 25-2-1959 would be without autho- 
. rity unless* he attorned to the plaintiff. 
The plaintiff alleged that he requested 
the 1st defendant to attorn to him in 
writing, but the 1st defendant refused to 
do so. Therefore the present suit for 
ejectment could not be said to be prema- 
ture. On a consideration of the evidence 
and the facts and circumstances of the 
case, we are clearly of opinion tliat the 
present suit for ejectment is maintainable 
and the plaintiff has a right to sue and 
wo affirm the findings of the learned . trial 
^Court in respect of Issues 2, 3, 4, 5 and 7. 

26. Tire learned trial Court after con- 
sidering the evidence on record found 
tliat a legally valid notice was ser^>^ed on 
the defendants and he decided issue No. 
12 in favour of the plaintiff. We have 
considered' the oral and documentary 
evidence regarding this issue and we are 
satisfied that the learned trial Court cor- 
rectly held that a legally valid ejectment 
notice was served’ on the defendants. 

27. This , is an ejectgnent suit and the 
same has been valued on the annual 
rental together with arrear rent claimed. 
We therefore find that issue No. 6 . has 
been correctly decided, by the learned 
trial Court . 
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^ 28. The instant smt.is.hot for declara- . 
tion of the. lease deed. Ext. 16 as invalid 
on .the ground of fraud, and, misrepresen- 
tatidn. Tliat apart, , there is no definite 
allegation arid proof of fraud etc. In the' 
circumstances, we agree with, the finding 
of the learned trial Court regarding issue 
No. 8. . 

29. ‘ Issue No. 9 was decided against 
the plaintiff by the learned trial Court 
which held that there was no subletting 
as alleged in the plaint, The lease , w'as 
talcen by the 1st defendant. He deposed 
that the ^nd defendant is = a registered 
private limited company and he v/as 
Managing Director of tlie 2nd defendant 
It is therefore clear that defendants 1 
and 2 are different persons iri the eye of 
law. However, there is no proof 'from 
the plaintiff’s side that the 2nd defendant 
paid any . rent to the 1st defendant. We, 
therefore, hold that the plaintiff failed t® 
prove any subletting, by the 1st defen- 
dant. We affirm the finding of the learn- 
ed trial Court regarding this issue. 

.30.- We have considered the evidence 
regarding .Issues . Nos. 10 and 11 ‘and we 
hold, that the learned trial Court decided 
those issues correctly. 

31. Issue No. 13 is whether the 1st de- 
fendant is a defaulter under the Assam 
Urban Areas Rent Control Act. The • 
plaintiff’s case is that the 1st deferidant 
defaulted payment of rent since March 
1954. In the instant- suit, -the plaintiff 
claimed arrear rent for three months 
from Mav to July 1959 after the death of 
Padmabati Das. In Rent Suit No. 3/59 
we have discussed the evidence regarding 
the plea of payment of rent taken by the 
list defendant and we have found ' that - 
the 1st defendant paid up rent up to 
March 1955. In any view of the matter 
the defendants did not attorn to the plain- •' 
tiff after he became the absolute ovmer 
of the suit properties , on the death of 
Padmabati- Das on 25-2-1959, on which 
date the lease in favour of the 1st defcai- 
dant determined. There was valid eject- 
ment notice on the defendants. " There 
was no payment of rent since April 1955, 
m the circumstances, -the defendants are 
liable to be evicted. 

32. The last question to be consider- 
' ed IS whether the deferidants are protect- 

provisions of Assam Act XH 
of 19o5. Ext, 16 IS the lease of the dwelN 
mg house and the premises of the land- 
lady at Khahamari, Dibrugarh witliin 
the municipal area of Dibrugarh. Tt is 
not -a lease of land to -which A.ssam Non- 
Agncultu'ral Urban Areas Tenancy Act 
■is applicable, vihich is clear from Sec- 
tion 2(1) (c) of the .said Act. Prom Ext. 

18 also, it is found that Padmabati rented 
her house at Dibrugarh to the tist defen- 
aant fay a deed of agreement. Thus it is 
clear that the said Act is not at all appli- 
cable to the instant case and 'the question 


1970 Sagar v. Nabm (Pathak J.) 

of protection imder Section 5 of the .s^d 
Act does not arise. The learned trial 
Court misconceived the whole matter in 
discussing and . deciding Issue No. 17; In 
the circumstances, we set aside the. find- 
ing of the learned trial Court, that the 
defendants are protected from eviction 
under Section 5 of the Assam Act Xn of 
1955. . . 

•33. In -the circumstances, the plain- 
tiff’s suit stands decreed hofe for eject- 
ment and- corhpensation of Rs. 600/- for 
use and occupation. The appeal is allow- 
ed with costs and the cross-objection is 
dismissed. , , ■ 

,34. In the result, F. A. 25/63- is dis- 
missed -with costs and F. A. 44/66 is allow- 
ed, with , costs and the cross-objection is 
dismissed. 

35. S. ,K, DUTTA, C. J. : — I agree. . 

Order accordingly^ 


AIR 1970 ASSAM AND NAGALAND 111 
(V 57 C 25) 

S. K. DUTTA. C. J. AND 
M. C. PATHAK. J. 

Sagar Chaudhiury and others, Appel-' 
lants V. Nabin Ch, Chaudhury.and others. 
Respondents. 

First Appeal No. 18 "of 1967, D/- 28-8- 
1969. 

(A) Succession Act (1925), Ss. 264 (1), 
2 (bb) ^ — “District Judge” — Meaning of 
— Additional District Judge has jurisdic- 
tion to grant probate of Will' under Sec- 
tion 264 (1). 

There - are indications in the Succession 
Act that when the term "District Judge” 
is used it has reference not to a persona 
designate but to a Court,- and that Court 
is the Principal Civil Court of original 
jurisdiction. In Assam, there is. no, sepa- 
rate class of Court of Additional District 
Judge. The Additional District Judge 
appointed in that area under S. 6 (1) of 
the Bengal, Agra, and Assam Civil Courts 
Act must therefore be deemed to be a 
division Court of the Court of DisWct 
Judge aiid not a separate -and distinct 
Court of its o^vn. Consequently, the pro- 
bate and letters of administration under 
Succession Act which can be issued by 
the Court of District, Judge can also be 
issued by the Additional District Judge 
in Assam. AIR 1949 Nag. 408, Rel. on; 
AIR 1956 SC 391, Explained. (Para 17) 

. (B) Succession Act (1925), S. 2S4(1) — 
Grant of probate or letters of admioistra- 
lion — Propounder must dispel all doubts 
regarding execution of Will from mind of 
Court — Even ex'ecution of. Will is prov- 
ed Court can still refuse to grant probate 
or letters of administration when reason- 
able doubt regarding genuineness of- Will 
exists. (Para 22) 
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Gases Referred : Chronolopdcal Paras 
(1956) AIR 1956 SC 391 (V 43) = 

,1956 Cri LJ 781, Kuldip Singh v.,- 

State , of Punjab - ' . -11, 16. il:7 

(1949) AIR 1949 Nag 408 (V 36) = 

ILR (1950) Nag 145, Ganpat' v. : 

Mahadeo It7 

Dr. J. C. Medhi, B. K. Goswami and 
S. C. Das, for . Appellants: J. Choudhuri. 
B. K. Sarma and B. C. Sarma, for Res- 
pondents. 

PATHAK, J . : — This appeal is directed 
against the judgment and decree passed 
by the learned Additional District Judge, 
L.AD:, Gauhati. 

• 2. -The plaintiff’s case is that Anandi- 
ram Choudhuri who died a natural death 
on 18-4-1963 at village Jialoir in Mouza 
Dalthih Sarubongshar, P. S. Chhaygaon 
within the jurisdiction of the District 
Jud^ge, L.A.D. at Gauhati, left a will dated 
27-3-63. No executor was appointed by 
the said wiU and the plaintiff was the 
only ■ legatee entitled to the Letters of 
Administration under it. He filed an 
application in the Court of the Subordi- 
nate Judge No. 1, L.A.D.,* Gauhati, pray- 
ing for letters of administration. Notices 
were served on the relatives of the de- 
ceased and defendants' Nos. 1, 2 and 3 
filed an objection to the issue of letters 
of administration. The matter being con- 
tentious, the Subordinate Judge returned 
the petition for filing It in proper Court, 
Accordhrgly the plaintiff filed the petition 
before the District Judge impleading the 
three objectors as weU as Mustt. Paliibala 
Cnoudhury, step mother of the deceased, 
as defendants. The petition before the 
District Judge was treated as a plaint and 
numbered as Probate Title Suit No. 39 
of 1963. The learned District Judge 
transferred the suit to the Additional Dis- 
trict Judge, Gauhati, on 23-11-1964, for 
favour of disposal and it was renumbered 
as Probate Title Suit No. 3/65. 

3. Defendants 1, 2 and 3 filed a joint 
written statement and contested the suit. 
They alleged that the testator did not 
execute the will, and it was forged in 
collusion with the \vriter of the wilL 
During the pendency of the . suit, defen- 
dant No.' 3 Nakul Chandra Choudhuri 
died and his legal heirs were substituted. 
The minor legal heirs were represented 
by their motlrer Srimati Harimati Chau- 
dhur.y. 

4. The following issues were framed 
on the pleadings of the parties : 

1. Whether the probate suit is main- 
tainable in the present form? 

2. Whether the wdll in question was at 
all executed by late Anandi Choudhuri 
and if executed whether it was validly 
executed? 

3. Whether the vdU in question as well 
as the signature thereon was forged? 

4. Whether the petitioner (plaintiff) is 
entitled to a probate, as prayed for? 
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5, To what relief,' if any, are the par- 
Hes entMed? 

5. Evidence was adduced by both Ihe 
parties and the learned Additional Dis-' 
trict Judge, on a consideration of ^ the 
evidence on record, deseed the smt on 
contest and directed the issue of letters of 
administration to the plaintifi with a co^ 
of the will annexed, holding that the 
was a genuine one and the signature in 
the will was that of the testator, 

6. Dr. Medhi, the learned counsel ap- 
pearing for the Appellants, submitted 
that the Additional District Judge, L.A.D., 
Gauhati had no jurisdiction to entertain 
and decide the instant suit. The learned 
coimsel submitted that under Section 270 
of the Indian Succession Act, probate of 
the will or letters of administration to 
the estate of the deceased person might 
be granted by the District Judge only 
and not by Ihe Additional District Judge. 

7. Section 270 of the Succession Act 
reads as follows: — 

"Probate of the will or letters of ad- 
ministration to the estate of a deceased 
person may be granted by a District 
Judge under the seal of his Court, if it 
appears by a petition, verified as herein- 
after provided, of the person applying 
for the same that the teriator or intestate, 
as the case may be, at the time of his 
decease had a fixed place of abode, or 
any properly, moveable or immoveable, 
within the jmisdiction of the Judge.” 

8. Section 264(1) of the Succession Act 

reads as follows: — - - 

"The District Judge shall have jurisdic- ^ 
•Son in granting and revoking probates' 
and letters of administration in all cases 
•within his district.” . • ' 

9. Section 2(bb) of the Succession Act 
defines 'District Judge’ as follows: — 


l&ssam Civil Courts Act, 1887 (Hereafter ;; 
ref erred, to as Ci^vil Comts Act) relates i.tb," 
•Additional - . Judges. Section 3:- pf : , the ; 
Civil Courts Act is as follo^ws:-^- r, , 

"There shall be the following classes'; .? 
ef Ci^ril Courts under :this Act, namely;-;^. . 

(1) the Court of the District Judge; : 

(2) . the Court of the Additional Judges ' 

(3) the Court of the Subordiriate Judge; = 
and 

(4) the Court of the Muri^” , • • 

11, It is submitted by Dr. Medhi that ; 

since Sri D. C. Sarina was appointed, by , 
the Government Notification under .Sec- 
tion 8(1) of the Civil Courts Act, it must . 
be held that he was appointed as Addi- 
•lional Judge which was . a separate class,, 
of the civil courts, quite distinct from the . 
court of the District- Judge, and, since 
Section 270 of the- Succession Act. em- . 
•powered the District Judge only to issue 
probate or the letters of administration,,, 
•the Additional Judge which was , a sepa- 
rate class of courts from that of the Dis- 
trict Judge had no jurisdiction •to issue 
probate or letters of administration- In 
this connection Dr. Medbi referred :to : 
Kuldip Singh v. The .State of Pimjab, AIR^ •- 
1956 SC 391, wherein •the foUo^wihg pass- . 
age occurs at page 399: • , . ’ 

"When the Chief Justice of '^a High . . 
Coxmt or the District Judge of a District 
Court malces an administrative ' allotment • ■ 
of work among 'the Judges of 1^ Court; • 
their jxnisdiction and . powers , sire hot . 
•affected, and if •work allotted to one Judge 
goes to another by mistake his .jurisdic- 
tion to entertain the matter and deal with 
it is not affected. But that is -not the 
scheme of the Punjab Courts Act and the 
mere fact that Mr. J. N. Kapur called . 
himself the Additional District Judge and ■ ' 
purported to act as such cannot affect the 
jnatter of his -jurisdiction. 


" 'District Judge’ means the Judge of 
a principd Civil Court of original juris- 
diction.” 

10. The Notification m the Assam 
Gazette dated 13-2-63 by which Sri D. C., 

’ Sarma was appointed as Additional Dis- 
trict Judge is as follows: — 

"No. UJ.78/61/80;— In exerdse of the 
powers conferred , by sub-section (1) of 
Section 8 of the ’Bengal, Agra and Assam 
Ci-ril Courts, Act 1887 and sub-section (3) 
of Sec. 9 of the Code of Criminal Pro- 
cedure, 1898,. the Governor of Assam is' 
pleased to appoint Sliri Dhirendra Chan- 
dra Sarma, B. Com, Bar-at-Daw. Advo- 
cate to officiate as Additional District and 
Sessions Judge, Lower Assam. Districts 
with headquarters at Gauhati with effect 
from the date, he. talres over as su^ vice- 
Shri BKola Nath Sarma promoted. 

Under the said Notification, Mr., D. C. 

I Sarma has been appointed, as .Additional 
District Judge under . Section 8 a) , of the 
Bencal Agra and Assam Ci\nl Courts Act, 

. 1887. Section 8(1) of Bengal,. Agra and-' 


As the Punjab , Cdxirts , Act does not 
contemplate the appointment.' of Additior 
mal Judges to the District Court, none 
can be appointed. Tlie. Court cbntem-, 
plated is the Court of. the Additional 
■ Judge which -is -in. the nature of a special 
tribunal set up for a special piupose and 
• Invested •wdth the powers -of a District 
Judge when dealing with tlie matters . 
specially entrusted to its jurisdiction. We 
hold therefore -•that the Court' of the Addi- 
tional Judge is not a di^vision Court of' 
the Court of the District Judge but a 
separate and distinct Court of its. own.”., 

, 12. , The point that arises for oiu con- 
sideration is whether the Court of the 
Additional District Judge in Assam is a 
separate and distinct Court of its own or 
it is a division Court of the Court of the 
District Judge. : • 

,13. Section 4 of the ^Civil Courts . Act 
runs as follows: , . ' 

."The State Government may. alter , the 
.number of District Judges. Subordinate . 
Judges and Munsifs now fixed.” . 
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prowsion , ol Section 4, 9, 11, 13 or 15 o£ 
the Act. 

. 14. The aforesaid provisions of the Act 
indicate that the Act has, been enacted with 
a view to .make better provision for, the ad-, 
ministration of public reUmous and charitable 
trusts in the State of •M'adhya Pradesh. The 
object is sought to be achieved by appoint- 
ing the Deputy Commissioner of respective 
districts as Re^trar of public trusts situated 
. wi thin his jurisdiction. It requires &e trustee 
of the public trust to, make, an application 
for registration of the public trust to the 
Re^trar stating various details including as 
to how the trust has been created, what die 
trust properties are, what its income is and 
who are the trustees.- Even if a trustee of a 
public' trust has not applied for getting the 
trust registered, any person interested ’in the 
trust is entitled to move the Registrar to 
hold, an inquiry as to Whether the trust is 
a public trust. Not only that, but. the Act 
has authorised , the Registrar himself to ini- 
tiate inquiry , and the Registrar has then to 
decide whether the trust is a public trust or 
not. If he decides that it is a public trusty 
he has to record his findings as to its origin, 
as to what its properties are, who are Ae 
trustees and what is the mode of succession 
to the oflBce of the trustee. He has further 
to make a permanent record of his findings 
in the register which he is required to main- 
tain. In odier words, the scheme is that 
the Registrar is enjoined wth a duW to main- 
tain a complete record about public trusts 
within his district and its properties. _ The 
.administration of the trust remains with its 
trustees and the properties of the trust vest 
in the trustees only. The Registrar only exer- 
cises control over them ' by exercising his 
supervisory powers conferred on him in ^Chap- 
ter V of the Act, 

15. Now, as regards the inquiry which 
the Registrar holds under Section 5 he is only 
performing the statutory dutj'' cast on him. 
He neither represents the State Government 
nor the trust. The nature of the inquiry, as 
Section 29 wiU indicate, is judicial inquiry 
and the powers which he has in holding 
the inquiry are' the same which a Civil Coxut 
has in holding, an inquiry. After, holding an 
inquiry, the Registrar has to record liis find- 
ing stating reasons for those findings and he 
has further to make entries - in the register 
in accordance -with his^ findings. After he has 
done these things, as sub-section (2) of Sec- 
tion. 7 would indicate, he becomes functus 
officio as regards those findings or the en- 
tries made. It is not within his power _ to 
change his decision or to alter the entries. 

. Sub-section (2) of Section 7 iii clear terms 
says that the entries so. made shall, subject 
to the provisions of this Act and subject to 
any change recorded under any provision of 
thi<; Act or a rule made thereunder, be final 
and conclusive. The manner provided in the 
Act to get the entries changed is on filing 
of a suit in a Ci-vil Court under Section 8, 

■ by tiie person aggrieved, or by an intimation 
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under Section 8 of the change which has 
occurred in the situation subsequent to the 
inquiry and making of entries. Neither, the 
State Government nor the Registrar is compe- 
tent to give any relief to' any person who 
feels aggrieved- by the entries made by the 
Registrar. Thus the position is that there is 
no personal interest of the ' Registrar of the 
State , Government in the trust properly . or 
the trust. It is also not vrithin the conipe- 
tence of either the State Government or the 
Re^trar to grant relief to a person aggriev- 
ed by making any change in Ae entries even 
if any , error therein is brought to its or his 
notice,.. They are not competent to grant 
any relief. Thus, a relief which the plain- 
tiff claims under Section 8 is not a relief 
personally asked against the State Govern- 
ment or against the Registrar. -This being 
the position, in our opinion, Section 80 of 
the Civil Procedure Code has no application 
to the suit filed under Section 8 of the Act. 
As sub-section (2) of Section 8 itself indi- 
cates, the State Government is not even re- 
quired to be joined as a party to the suit. 
It provides that after a suit has been filed 
the Civil Court shall give notice to tiie State 
Government through the Registrar and it is 
only if the State Government desires that it 
should . be joined as a party to the suit, it 
should be joined. The provisions clearly 
indicate that the snit under Section 8 can- 
not be regarded as a suit against the Gov- 
. emment. 

16. The view taken by us finds support 
in the decision of the Cmcutta Hi^ Court 
reported in Mrs. Manilaxmi v. Hindusthan 
Co-operative Insmance Society Ltd., AIR 
1962 Cal 625. In that case the learned 
Judge held that Section 80 specifically pro- 
vides that the person giving notice npust 
state, inter alia, his cause of action and the 
relief which he claims. As no cause of ac- 
tion against the Government or against the 
public officer is stated and as no relief is 
claimed against them personally, notice under 
Section 80 of the Civil Procedure Code was 
not necessary. It may also be stated that 
certain observations of their Lordships of the 
Pri-vy Council in Revati Mohan v. Jatindra 
Mohan, AIR 1934 PC 96 lend support to 
the -view taken by us. In that case the 
matter arose out of a suit filed by a mort- 
gagee to enforce his mortgage which had 
been executed by the manager of the estate 
appointed under the Bengal Tenancy Act. 
As monies were not paid a suit was insti- 
tuted against the manager who was a public 
officer. No notice under Section 80 had been 
given to hiih. The view taken by the High 
Gourt was that notice imder Section 80 was 
necessary. ■ MTien the matter came before 
their Lordships they held that no notice was 
necessary and allowed the appeal. The rule 
laid down by their Lordships has been well 
summarized in the placitum in the follo%ving 
words: 

“In a suit against a public officer it is only 
where the plaintiff complains of soine act 
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purporting to have been done by him in his 
official capacity that notice is enjoined. But 
where a mortgagee sues upon . a mortgage 
executed by the former manager under Sec- 
tion 95, Bengal Tenancy Act, and the mort- 
gage imposes no personal h'ability upon the 
manager, but merely provides that if payment 
be not made the ' mortgagee would be en- 
titled to realise his dues by sale through 
the Court and the mortgagee makes no claim 
against the manager personally such a suit 
is not Avithin the ambit of Section 80 and 
no notice of suit is required.” 

Thus the test laid do>vn by their Lordships 
is whether any relief is _ asked personally 
against the Government or a public officer 
and this is the test for determining whether 
notice under Section 80 is required to be 
given or not. If relief is asked personally 
against the Government or a public officer 
notice under Section SO is necessari^ If no 
relief personally against them was asked no 
notice is necessary'. As , already pointed out 
no relief is claimed personally either against 
the State Government or the Registrar in the 
suit under Section 8 of the Act and tliere- 
fore no notice under Section 80 of the Civil 
IProcedure Code was required to be given. 

17. It is not necessary to deal in detail 
with the decision of the Dhnsion Bench of 
this Court and other two decisions whiclr 
have taken the same view. In the case 
before the Division Bench, there was no dis- 
pute behveen the parties and the Divisioii 
Bench proceeded on an assumption that 
notice under Section 80 was necessary' in a 
suit filed against the respondent. The point 
has not been discussed nor any finding has 
been recorded that notice is required. In 
the decision of the Single Judge, tlie fact 
that the plaintiff is required to state the re- 
lief which he claims against the Government 
or a public officer and the object , of Sec- 
tion 80 have not been considered. For rea- 
sons, stated above we held that no notice 
under Section SO of the Civil Procedure 
Code is required to be given to tire State 
Government, or the Registrar, prior to the 
institution of a suit under Section 8 of the 
Act. 

IS. In the result, we answer the ques- 
tion framed in the negative'. We allow the 
appeal' with costs and set aside the judg- 
ment , appealed against and send the case 
■ back to die Trial Court for disposal in ac- 
''ordance widr law, - 

Appeal allowed. 
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, , K.,K. DES.Al, J, 

The State of Maharashtra, Applicant v. 
S. B. ATahajani, Opponent. 

Civif Revri. Appln. No. 690 of 1969, D/- 
19-11-1969. against order nf Civil J; Sr. Divm. 

: Ahtnednagar, D/- I3-3-I969. . . 
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B. Mahajani (K, K. Desai J;) - A. i. B, 

(A) CiyU P. C. (1908), Order II. Rule 13 

— Production of documents — Privilege — • 
Affairs of State — PrisTlege, claim of 
Claim should be decided at the stage of re- - 
cording of evidence — ' If decided earlier, ' 
decision is open to reviesv at stage of re- 
cording of esddence. ‘ ' (Para 2) 

(B) Civil P. C. (1908), Section 114 — • 

Review ^ — State claiming privilege in res- 
pect of certain documents -— Decirion by 
Court at stage of interrogatories is prema- 
ture — Decision liable to review at stage 
of recording of evidence. (Para 3) 

C, R. Dalvi, Asstt. Govt. Pleader, for Ap- 
plicant; M. K. Patwardhan, for Opponent; 

ORDER: It appears that^ in connection 
with certain documents, tlie State Govern- 
ment being the defendant in the suit, at the 
stage of answers to interrogatories, raised a 
contention that die documents were privi- 
leged, and by the order dated March 13, 
1969, the learned Civil Judge, Senior Divi- 
sion, Abmednagar, held that the submissions 
made about die privilege claimed in the 
affidavit filed on behalf of the Government 
were insufficient. His order was: "I there- 
fore disallow the prayer regarding the privi- 
lege.” By a further order dated July 15, 
1969, die learned Judge rejected the appli- 
cation (Ex. 37), made on behalf of the State 
Government for reconsidering the question 
of privilege. The submission on behalf of 
the State was that, in the fresh affidavit 
which was then filed, facts relevant to the 
question of privilege had been stated. The 
question should, therefore, be reconsidered. , 
The learned Judge then held diat, having 
regard to his previous order dated MarcF 13, 
1969, it would not be proper and just to • 
review the question again raised :at a later 
stage. ‘ , 

2. Now, Mr. Dalvi for the State Govern- 
ment is rijdit, in his submission that when a 
question of privilege is raised on behalf of 
the Government in any suit or proceedings, 
normally, that question must be decided at 
the hearing of tlie suit when in tlie .cour^ 
of recording of ewdence a demand for docu- 
ment is made on behalf of a party to tlio 
suit and the State Government claims privi- 
lege and refuses to produce it. Ordinarily 
after permitting the Government to produce 
such materia] as it desires. in support of its 
claim for privilege that only at that stage 
the Court should ' decide the quesb'on and 
either accept or reject tlie claim for privi- 
lege. It was somewhat abnormal and out 
of the ordinary for the lower Court to decide 
the question of privilege at the stage of 
interrogatories and/or disclosure of docu- 
ments. Even if the claim for privilege is 
made and inspection of di-^closed documents 
Is refused on the ground of privilege at ear- 
lier stage, the question should never be de- 
cided at the stage at which the learned 
Judge below passed his order dated March 
13, 1969. He should have directed, 

that the normal practice and proce- 
dure was to decide the quesb’on when whilst 
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evidence is being recorded the Government 
claims privilege .and refuses to permit die 
documents to be brought on record. The 
order dated March 13, 1969, was liable to 
be reviewed at die hearing of the suit. It 
was prematurely made without , giving suffi- 
cient opportunity to the. Goverment for mak- 
ing its appropriate submissions and, tender- 
ing evidence in support of the claim for 
privilege. ' • 

3. Under the circumstances, 'the order- 

dated March 13, 1969, and Jidy 15, 1969, 
are set aside. . The question of privilege, if 
raised by the Government at the hearing 
of the suit, ivill be decided afresh by the 
trial court. ' , 

4. Buie absolute. There will be no 
order as to costs. 

Buie made absolute. 
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TARKUNDE AND NATHWANI, JJ. 

M/s. Chunilal Bikhabchand and Co., Ap- 
plicant ,v. The Union of India and another. 
Opponents. 

Civil Bevn. Applns. Nos. 247 and 649 of 
1965, D/- 30-7-1969, against order of Addl. 
J„ Small Cause Court, Poona, D/- 31-7-1964. 

(A) Provincial Small Cause Courts Act 
(18871> Sections 15 and 16, Schedule second 
Articles (1) and (3) — Suit for compensation 
against railway for loss or injury to goods — 
Cognisance by Court of Small Causes not 
barred. 

A suit for compensation for loss or injury 
to goods entnisted to a Railway as a carrier 
does not fall within the ambit of Article (1) 
or (3) of the second schedule of the Act 
and is .cognizable by a Court of Small 
Causes., ■ ^ (Para 15) 

A suit for compensation for loss or inji^ 
to. goods entrusted to a Railway as a carrier 
is essentially a ' suit for damages for breach 
of contract A breach of contract commit- 
ted by a Railway Administration cannot be 
regarded as an "aet done'or purporting to be 
done by or by order of the Central Govern- 
ment”, wntliin the meaning of Article (1). In 
tire first place, it is difficult to look upon a 
breach of contract as an act.. Secondly, sup- 
posing it is an act, it cannot be held to be 
an act of tlie Central Government. If the 
language iSsed in Article (1) is compared 
with the language in Article (3), it is clear 
that Article (1) applies to acts of tlie Central 
Government as such, and not to acts of an 
officer of the Central Government in his offi- 
.cial capacity. ' {Paras 6 and 7) 

Article (3) also does not cover a suit on 
a breach of contract by a Railway Adminis- 
tration because a breach of contract cannot 
be regarded as an act purporting to be done 
by an officer of the Cen tral Government in 
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his official capacity. No specific act of an 
officer of the Centrail Government is . required 
to be alleged by a plaintiff who files a suit 
for compensation for loss or injury^ to. his 
goods entrusted to a Railway as a public 
carrier. (Para 8) 

The Provincial Small Cause Courts Act 
was ^ passed in 1887, prior to the General 
Clauses Act of 1897,. The definition of tire 
word ‘act’ in Section 3 (2) of the General 
Clauses Act, has therefore, “ no direct appli- 
cation. in the interpretation of the word ‘act’ 
in Article (3) of. the Second Schedule of the 
Provincial Small Cause Courts Act. Second- 
ly, the word ‘act’ in Article (3) occurs in 
association with the, word ‘order’ and hence 
it appears from the conte.vt that the word 
‘act’ is used for a positive and distinct act, 
and not for a mere omission. Finally the 
fifing of such suits in a Court of Small 
Causes is supported by old precedents and a 
uniform practice of long standing and it is 
not desirable to discard those precedents and 
disregard that practice in the absence of 
compelling reasons. (Para 10) 

(B) Limitation Act (1908), Article .30 — 
Suit against railway for compensation for 
damages to goods delivered — Starting point 
of limitation — Burden of proof. 

In. a suit for compensation for loss or in- 
jury to mods entrusted to railway as a car- 
rier burden is on the Railway Administration 
to establish that the injury to the goods had 
occurred more than one year before the in- 
stitution of the suit. (Para 19)-. 

Held that upon the material before the 
Court it was not possible to say that tiie 
suit was instituted heyond one year of the 


accrual of the cause of action. AIR 1962 
SC 1879, Foil. (Para 20) 

Cases Referred: Chronologieal Paras 

(1962) Air 1962 SC 1879 (V 49) = 

1963-2 SCR 832, JetmuU Bhojraj 
V. Darjeeling Himalayan Railway 
Co. Ltd. 19 

(1940) AIR 1940 Oudli 245 (V 27) = 

1940 Oudh WN 347, Sital Prasad - 
Nigam v. United Provinces 14 

(1934) AIR 1934 PC 96 (V 21)= 

61 Ind App 171, Revati Mohan Das 
V. Jatindra Mohan Ghosh 9 

(1914) AIR 1914 Mad 578 (1) (V 1) = 

ILR 37 Mad 533, Secretary of State 
for India v. A. Rambrahman 13 

(1905) ELR 28 Mad 213 = 15 Mad LJ 
226, Mojhi Rungaya Ghetiy v. The 
Secretary of State for India 12 

(1890) ILR 17 Cal 290, Bunwari Lai 
V. The Secretary of State for India 11 
C. B, A. No. 247 of 1965:— 


S. C. Pratap, for Applicant; B. R. Naik, 
for Opponent No. 1. 

C. R. A, No. 649 of 1965:— 

U. R. Lahf; for Appellant; B. R. Naik, for 
Respondent. 

TARKUNDE, J.: — The petitioners in these 
revision applications ' had filed suits in the 
Poona Small Cause Court against the Union 
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of India representing one or more of fte (2) a suit concerning an 
Railway Administrations for damages caused to be done by person m 
by loss or injury to goods carried by railway. , judgm^t or order of a Cou 
The suits having been dismissed by the cml . oflScer , acting -m . the, e 
Trial Court the petitioners have approached office; ; : - ^ 

this Court in revision. When the revision ' (S) a suit concerning a( 


A.LR. 


: (2) a. suit concerning an act , purporting 
to be done by any- person in purpance . of a , 
judgment or order of a Court of of a judi-; ; 
cial . officer, acting in . the, execution, of his. - 
office; ; : 

' . (S) a; suit concerning an act or order pu^ . 
porting to • be done or made by any oth^.= 
officer of the Government in his official' capa- ' 
city, or by a Court of Wards, or by an offi- ; ' 
talnedTy a Court of Small Causes. The cer of a .Court' of Wards in the execution of 
learned Judge, therefore, referred these revi- his office.” , ... ■ 

sion applications for the decision of a Divi- 6. A suit for compensation for loss or 
sion Bench. injury to goods entrusted to a Railway. as a 

2. Before dealing with these revision ap- carrier is essentially a suit, for damages, for 

plications on the merits, it is desirable to breach of contract. . This is made clear by 
consider whether the suits were rightly en- Section 77 (1) of the' Indian Railways -Act,- 
tertained by the Poona Small Cause Court. 1890, which says that the Railway Adminis- 
The jurisdiction of the Court to try ^ese tration shall be responsible as a bailee , uder. 
suits was not questioned^ on behalf of the Sections 151, 152 and 161 of the . Indian 
Union of India at the trial. To. our Imow- Contract Act, 1872, for the loss, destruction, 
ledge suits of this nature have been always damage, deterioration or nondelivery of 
entertained by Courts of Small. Causes when goods carried by a rail\vay within a period 
the suits lay within the Courts’ pecumary of thirty days.^ after the termination of trah- ' 
jurisdiction. _ sit. The question is whether such a suit 

3. Section 32 of the Bombay Civu Courts for , breach of contract is covered by either 
Act, 1869 provides in sub-section (1) that no Article (1) or Article (3) of the Second Sche- 
subordinate Court other than the Court of dule of the Provincial Small Cause Courts 
a Civil Judge, Senior Division, and no Court Act, 1887. 

of SmaU Causes shall receive or register any 7^ ^^^t appear to us that Arti- 

smt m which tbe Government or any officer of Second Schedule covers a suit 

of tlie Government ^ officid capacity is ^f type. A breach of contract commit- 
a party. Sub-secbon (3) of Section 32, how- fjy Railway Administration cannqt be 
CTcr, lays down certain exceptions to this regarded as an ‘act done or puiporting to 

™ be done by or by order of the Central Gov- 

^ Section ^32 shaU be deemed to ■ emment.” In the' first plafce, it is difficult 
^>PPly to a suit against the administration or .... 

a^Govcmment raOway. Consequently, the SecSv ^^nnnn^fnTl t 
question whether 4e present suite were ^ 

rightly filed in the Poona "Small Cause Court ' m 

depends on whether they fell within the 

cognizance of that Court under the relevant ™ i^ticle (3), 

provisions of tlie Provincial Small Cause seems clear that Article (l) applies to acts 
Pniirtc Api 1RR7 ot the Central Government as such, . and- not 

4 Section 15 of the Provincial Small 
Cause Courts Act lays down tliat a Court official ^capacity. ,, , 

of Small Causes shall not take cognizance of , , view that Article (S) 

the suite specified in the Second Schedule ‘ does not co-ver a suit on a breach .of 
of tlie Act. Section 16 of the Act provides coirtract by a Railway Administration. This 
that a suit cognizable by a Court of Small ^ because a breach of contract cannot bo 
Causes shall not be tried by any other Court ah act purportog to be done by 

having jurisdiction within the local h'mite of of the Central Government in his 

the jurisdiction of the Court of Small Causes. Gmcial rapacity. No specific; act .of an offi- 
Since the suite before us lay within the pecu- F®’- 91 Central Gov(^ment_te required to 
niary jurisdiction of the Poona Small Cause bs- alleged by a plaintiff who files a suit for 
Com-t, they could be tried only by tliat Court compensation for loss or injury to his goods 
unless they fell within tlie Second Schedule entrusted to a. Railway as a public carrier, 
of the Act as suite excepted from the cogni- 9. Mr. B. E. Naik, who appeared on 
zance of a Court of Small Causes. behalf of the respondents . (the Union of India 

5. Articles (1) and (3) of the Second reprasenting one - or more of -die Railway 
Schedule arc -tlie only articles which can pos- Administrations),’ ’argued that the word “act” 
<;ibly -;cover suite filed against the Union of in Article (3) of the Second Schedule means 
India in respect of loss or injury to goods an act as well as an illegal omission and that 
entnisted to one of the Railways as a pub- therefore. Article (3), covers a suit for a 
lie rarrier. Articles (1) to (3) of the Second breach of. contracts, Mr. . Naik relied on 
•Schedule read as follows: Section 3 (2) of the General , Clauses Act, 

“(1) A suit concerning anv act done or 1897, which lays down that, the word "act” 
purporting to be done by or by order of the used with .reference to an offence or a civd 
Central Government, the Government Eo- wrong, shall include a series of acts, and 
presentativo or the State Government; that words which refer to acts done extend 


emment, If tlie language used in -Article (1) 
is compared with the language in Article (3), 
it seems clear that Article (1) applies to acts 
of the Central Government as such, . and- not 
to acts of an officer of the- Central Govern- 
ment in his official capacity. 

8 . ■ \Vo are of .the view that Article (S)' 
also does not cover a suit on a breach .of 
contract by a Railway Administration. This 
is because a breach of coritract cannot bo 
regarded as an act purporting to be done by 
an Officer of the Central Government in his 
Official rapacity. , No specific; act .of an offi- 
cer of the Central Government is required to 
be alleged by a plaintiff who files a suit for 
compensation for loss or injury to his goods 
entrusted to a. Railway as a public carrier. . 

9. Mr. B. E. Naik, who appeared on 
behalf of the respondents , (the Union of India 
reprasenting one or more of tlie Railway 
Administrations),’ ’argued that the, word “act?’ 
in Article (3) or the Second , Schedule means 
an act as well as an illegal omission and that, 
therefore. Article (3), covers a suit for a 
breach of . contracts, Mr. Naik , relied on 
Section 3 (2) of the General, Glauses ; Act, 
1897, which lays down that, the word "act”, 
used with .reference to an offence or a ci-vu 
■OTong, shall include a series of acts, and- 
that words which refer to acts done extend 
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also to illegal omissions”. According to Mr. 
Naik a breacli of contract amounts to an 
illegal omission on the part of the concern- 
ed officers of the Cental Government and 
a ^it for compensation of such, a breach of 
contract falls within the ambit of Article (3) 
of the Second Schedule of the Provincial 
Small Cause Courts 'Act. Mr.. Naik referred 
to. Section 80 of the Civil Procedure Code 
which applies to suits instituted against the 
Government as well as to suits ‘against a 
public officer in respect of any act purporting 
to be done by such public officer in his officm 
capacity.” In Eevati Mohan Das v. Jatindra 
Mohan Ghosh, 6l had App 171 = (AIR 1934 
PC 96), die Privy Council observed that 
breach of contract committed by a public 
officer in his official capacity may amoxmt 
to an “act” and may entitle the officer to a 
notice under ■ Section 80, although dieir 
Lordships held, in that case .that die default 
of the officer concerned did not amount to an 
illegal omission and that the officer was, 
dierefore not entided to -a notice. It was 
observed in the judgment: 

“Their Lordships do not suggest that a: 
claim based upon a breach of contract by a 
pubhc officer may .not in many cases be suffi- 
cient to entide him to notice imder the sec- 
tion, but diey are unable, for the reasons al- 
ready given,' to agree, with the learned 
[judges that the omission by the first respon- 
dent to pay off the mortgage was such a 
breach”. 

10. We have carefully ’ 'considered the 
above argument of Mr. Naik, but are unable 
to accept it. In the first place, the Provin- 
cial Small Cause Courts Act was passed in 
1887, prior to die General Clauses Act of 
1897. Section 3 ,of the General Clauses Act, 
which includes . the definition of the word 
“act”, says . in terms that the section applies 
to words used in the General Clauses Act 
itself and . “aU Central Acts and Regulations 
made after 'the commencement of this Act”, 
The definition of the word “act” in Sec- 
tion 3 (2) of the General Clauses Act has, 
therefore,' no direct application in the inter- 

. pretation of the word "act” in Article (3) of 
the Second Schedule otthe Provincial Srhall 
Cause Courts Act. Secondly, the 'word 
“acti’ in Article (3) of the Second Schedule 
occurs in association vrith the word “order” 
and hence it appears from the contest that 
the word “act” is used for a positive and 
distinct act, and not for a mere omission. 
Finally the filing of 'such suits in a Court 
of Small Causes is supported by old prece- 
dents and a uniform practice of long standing 
and it is' not desirable to discard those pre- 
cedents and disregard' that practice in the 
, absence of compelling reasons. 

11. . The oldest precedent is Bunwari Lai 
V. The Secretary or State for India, (1890) 
ILR 17 Cal 290. The case decided by a 
Lmsion Bench of the Calcutta High Court 
in 1889, within two yeafrs of the passing of 
the Pro'vincial Small Cause Courts Act, 1887. 


There a suit ^vas brought in a Small Cause 
. Court against the Secret^ of State for 
India for damages caused to an oil mill 
while it was being carried on a State Rail-, 
way, Accepting me reference made by the 
trim Judge, the High Court held that the 
suit was not covered by Article (3) of the 
Second Schedule of the Provincial ' Small 
Cause Courts Act, and that it was comizable 
by the Small Cause Court. The decision 
does not appear to have been questioned in 
^y subsequent case, 

f 12. In Mothi Rungaya Chetty v. The 
Secretary of State for India, (1905) ILR 28 
Mad 213, the plaintiff had dehvered a parcel 
to - Postal authorities for transmission as a 
value-payable article. By the mistake of. a 
clerk the parcel was delivered to the ad- 
.dressee without its value being collected 
Brom him. The suit was filed to recover the 
value of the . article from the GovemmenL 
An argmnent was addressed to the Madras 
High Court in revision that the suit was not 
cognizable by a Small Cause Court. The 
argument was rejected on the ground that' 
*. the case was one of contract- and not of tort. 

13. In the Secretary of State for India 
V. A. Eambrahman, ILR 37 Mad 533= (AIR 
1914 Mad 578) the plaintiff sued for an 
amount due to him imder a contract with 
the Government. The plaintiff claimed that 
he had performed liis paCrt of the contract 
but, was not paid the amount due to him. 
The suit was. dismissed by the trial Court 

. but was decreed in appeal. In a second ap- 
peal filed by the Secretary of State for India 
an objection was talcen on behalf of the 
defendant that the amount sought to be re- 
covered was less tlian Es. 500/-, that the 

- suit was of a small cause nature and that, 
therefore, the second appeal was not main- 
tainable. The High Court upheld the con- 

; tention and in doing so held that the suit 
was not covered by Article (3) of the Second 
Schedule of the Provincial Small Cause 
Courts ■ Act and was, therefore of a small 
cause nature. Referring to Article (3) of the 
Second Schedule of the Provincial Small 
Cause Courts Act the Court said: 

“The article applies to a suit relating to 
some distinct act done by an officer of Gov- 
ernment. We do not think that a mere 

- failure to carry out a contract can be re- 
garded as such an act,” 

14. An illustration of a suit which Was 
held to be covered by Article (3) of the 
Second Schedule of the Provincial Small 
Cause Courts Act and therefore to be out- 
side, the cognizance of Small Cause Court, 
is provided by Sital Prasad Nigam v. United 
Provinces, AIR 1940 Oudh 245. The plain- 
tiff in that case had tendered for the supply 
of grass to the jails of the United Provinces 
and had deposited some money by way of 
security for the performance of the contract 
The Inspector-General of Prisons cancelled 
the acceptance of the tender and ordered 
forfeiture of the security amount. The plain- 
tiff sued in a Small Cause Court for dama- 
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ges for the cancellation of the tender and 
For return of the security amount. It was 
held in appeal by the Oudli,High Court that, 
the suit was not maintainable. In doing so, 
the Court relied on a previous decision where . 
it was held that the “act” mentioned in Arti- 
cle (3) of the Second Schedule 10031 be;“some V 
particular act of some particular ofBcial . 
The suit was held to be covered by , Arti- 
de (3) of the Second Schedule because it . 
concerned a specific act or acts of ’the Ins- 
pector-General of -Prisons of the United Pro- 
vince. 

15. It will be noticed that out of the 
cases mentioned above Bunwari Lai Mooker-r 
]*ee V. The Secretary of State for India, 17 Cal 
290, dealt directly with a suit for compensation 
for damage caused to an article which was 
being carried on a State Railway. After tliat 
decision, the Provincial Small Cause Courts 
Act has been amended several times. The 
words of Article (3) of the Second Schedule 
of the Act have, however, remained unalter- 
ed. The word “act” in that artide has been 
interpreted to -mean a positive or' distinct 
act of an officer of the Government and not 
a mere omission. To our knowledge, suits for 
compensation for loss, destruction, damage, 
deterioration or non-delivery of goods car- 
ried by Railways have been alwaj's filed in 
the Courts of Small Causes if tliey fell with- 
in the pecuniary jurisdiction of those Courts. 
Tliere being no adequate reason to disagree 
witli the precedents and to disapprove of the 
practices. We must hold that suits of this 
nature do not fall witiiin the ambit of Arti- 
cles (1) or (3) of the Second Schedule and 
are cognizable by a Court of Small Causes. 

16. We \vill next turn to the merits of 
the tivo Civil Revision Applications. 

Civil. Revn. Appln. No. 247 of 1965. 

17. The plaintiffs in this case were the 
consignees of 240 bags of gramdal which 
were despatched from Ashoknagar to the ' 
Poona Railway Station. Tlie goods ^ arrived 
at tlie Poona Railway Station on 25th May, 
1962. The plaintiff’s carting agent obseix'cd 
on tliat day that out of the 240 bags of Dal, 
160 were wet and 4 were tom. The carting 
agent noted this observation in a letter (exhi- 
bit 29) and asked for an open deliver>'. 
Open delivbrj'’ was given on 1st June, 1962 
and the damages suffered by the plaintiffs 
were asse.ssed. Afte/ giwng. the requisite 
notices, the plaintiffs filed the present suit 
on 30lh July 1963 for recovery of tlie 
damages suffered by tliem. The learned 
Trial Judge framed issues on the pleadings 
of tlie parties, recorded evidence, but dis- 
missed the suit bv’’ deciding only the first 

s issue, which was whether the suit was with- 
in limitation. The learned Judge held that 
tlie suit was. time barred. 

' . 18.. For the purposes of limitation the 
snit is governed by Article 80 of the Indian 
Limitation Act of 1908. That article pro- 
vided a period of limitation of one year 
from die time when the loss or injury to 


the goods occurred. - The suit would • have 
beeii vrithin , ■ limitatioii _if. the pqriod .-was., 
counted from' 1st, June, '1962 when ,, open 
delivery of the goods . was giveii to the ■ 

plaintiff and the damage to the goods , was 
assessed. ■ The Learned - Trial Judge, how-r. 
ever, held that the damage to the goods had 
occurred on 25th May;. 1962 when the. cart- , 
ing agent of the plaintiffs observed that .160 
bags of T>al were wet and ,4 bags were 
tom, If the period of limitation commenc- 
ed from 25thL„May, 1962, . the suit was .blur- 
red by tiine. 

19. In holding that the suit was barred 
by time, the learned Trial Judge appears to 
have overlooked the principle that the bur- 
den was on the Railway Administration to 
establish that the injury to tlie goods had 
occurred more than one year before , tlie in- 
stitution of tibe suit. The principle is illus- 
trated, by the decision of the Supreme Court 
in Jetmull Bhojraj v. , Darjeeling Himalayan . 
Railway Co. Ltd., AlR 1962 SC 1879. The 
facts of tliat case were very similar to the 
facts of the present suit. In tliat case, after 
the goods had reached the station of , desti- 
nation, the plaintiff wrote to the Railway on 
21st December, 1946, that the consi^ment 
had arrived in “a . very damaged condition” 
and requested that open delivery of tlie con- 
signment should be given to him imme- 
diately. Open delivery was given to the 
plaintiff on 12th Febraary, 1947.- The plain- 
tiff’s suit, filed on 9th April, 1948, was with- 
in time if the period of limitation com- 
menced from the, date of .open delivery (12th 
February, 1947), but was barred 'if the pe- 
riod commenced from the plaintiff’s letter- of 
protest (21st December, 1946). The majo- 
rity of the Supreme Court referred to the 
principle that the burden lay on the Railway. 
Administration to establish that tlie loss - or 
injvuy occurred more than one year before 
tlie institution of the suit and went on to 
say: ' 

“No attempt has. been made on behalf' of 
tlie D. H. Railway to show that tlie damage 
in fact ocemred more tlian one year before 
.the suit was instituted. All that is said on 
their behalf is tliab appellant Icnow. in 
December 1946 tliat the consignment ap- 
peared to be damaged.” 

Their Lordships then ' referred ' to the, plain- 
tiffs letter dated 21st December,. 1946 in 
wliich he had stated that the con.signment 
had arrived in “a very damaged condition” 
and their Lordships went on: 

“This has reference' to ..the outer covering 
or the package and not to tlie contents. 
Moreover, deliverj’’ was given nearly, two 
months after this and it is not possible to say 
whether the damage ■w'hich was noticed at 
that time had already been caused ■ before 
December 21, 1946 or was' caused tliereafter. 
!l1ie D. H. Railway which had the custody 
of the goods could alone have been in a 
position to say, if at all, as. to .when tlie 
damage was caused, .Upon the material, 
before us it is not possible to say tliat the 
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suit was instituted beyond one year of tbe 
accrual of the cause of action. It is, there-' 
fore, not barred by . time.” ■ ^ 

20. In the present case also the letter 
of the plaintiffs carting agent exhibit 29 
merely referred t5 the external condition . of 
the bags. It was stated in the letter that 
160 bags were wet and ,4 bags were tom. 
Nothing was said in , that letter about the 
damage to the , contents of . the bags. No 
evidence was led on behalf of , the Central- 
Railway Administration to, show that the 
damage, had been caused prior to 25th May, 
1962 and that, it was not caused between 
that date and the . 1st of June, 1962 when 
open delivery of the consignment was given. 
In the absence of any evidence by the Rail- 
way Administration, it must be held, follow- 
ing the above decision of the Supreme Court, 
that “upon die material before ,us it is not 
possible to say that the suit was instituted 
beyond one year .of the accraal of the cause 
of action”. On this question die learned 
Trial judge observed in his judgment that 
it was “nobody’s case” that the injii^ to the 
goods was caused between die period from 
25di May to 1st June, 1962. This observa- 
tion indicates that a wrong approach was 
adopted by the learned Judge. It was for 
die Railway Administration to prove- that the 
damage to the goods haid been caused prior 
to 25th Ivlay, 1962 and this the Railway Ad- 
ministration failed to do. 

21. We, therefore, hold that the plain- 
tiff’s suit was within time. The decree pass- 
ed by ' the learned Trial Judge dismissing 
the plaintiffs’ suit is accordingly, set aside. 
The suit is remanded to the trial Court for 
giving findings on the . remaining issues and 
passing an appropriate decree in accordance 
■with those findings; The respondents will 
pay the costs of the petitioner in this Court. 

Civil Re-vn.^ Appln. No. 649 of 1965, 

22. The plaintiffs in this suit were the 
consignees of 24.8 tons, of coal despatched 
from the Barkakana Station on the Eastern 
Railway to the Poona Station on the Central 
Railway. Tlie goods arrived at the Poona 
Station oh,_21st November 1962. On 24th 
November, 1962, the plaintiffs’ agent wrote 
to ■ the Chief Goods Clerk of the Poona 
Railway Station that the consignment should 
be reweighed. By a letter of 29th Novem- 
ber, 1962, 'the Chief Goods Clerk refused 
reweighment. By a subsequent letter dated 
13th December, -1962, the Chief Goods 
Clerk asked the plaintiffs to take delivery 
and remove the goods, from the Railway 
yard. The Chief Goods Clerk added that 
if the goods were not removed, they would 
be sold at the risk of the plaintiffs. The 
plaintiffs did not take delivery but the Rail- 
way, instead of selling the coal, transported 
it to Matunga and used it there. There- 
upon, on 20th March, 1963, the plaintiffs 
filed the present suit for the value of the 
goods, after deducting therefrom the rail- 
way freight. It was found on the evidence 


laid in the suit that the coal had been 
transferred ' from the wagon , to . another 
during the course of transit and that there 
was a shortage of 2.1 tons in the coal which 
was consumed by the Railway Administra- 
tion after it was carried to Matunga. 

23. -The .main findings given by the 
learned trial Judge in dismissing . the plain- 
tiffs’ suit were that the plaintiffs had no 
right to claim reweighment of the coal 
before receiving delivery thereof and that 
the Railway Administration was entitled to 
call upon the plaintiffs to accept delivery 
without reweighment. We do not, ’ how- 
ever, find it necessary to consider whether 
any error of law was committed by the 
learned Trial Judge in giving these findings. 
It was •, not denied by Mr, Lalit that toe 
goods were carried at owners’ risk. It, was 
also not denied that the plaintiffs led no 
evidence whatever, though the necessary 
issue was framed, to show that there was 
any negligence or misconduct on the part 
of the officers of the Railway Administration 
in dealing with the consignment. The plain- 
tiffs, therefore, are not entitled to any dama- 
ges for toe shortage of the coal which, as 
observed above, was 2.1 tons. 

24. Mr. Lalit for- toe plaintiff's argued 

that toe Railway Administration is liable to 
toe plaintiffs foir the coal appropriated and 
consumed by it. In its written statement, 
however, the Railway Administration claim- 
ed that, apart from .toe freight charge of 
Rs. 871.20 it is entitled to receive from toe 
plaintiffs Rs, 4.90 by way of demurrage and 
Rs. 1,449.80 by way of wharfage. Thus a 
total amount of Rs. 2,325/- and odd was 
claimed by the Railway Administration by 
way of set off to the plaintiffs’ claim. In 
view of this claim of the Railway Adminis- 
tration, the learned trial Judge came to the 
conclusion that nothing was due to the plain- 
tiffs. Mr. Lalit argued before us that no -evi- 
dence was led by* toe Railway Administra- 
tion to show tliat it was entitled to Rs. 4.80 
by way of demurrage -and Rs, 1,449.80 by 
way of wharfage. It is tnie that no evi- 
dence was led by the Railway Administra- 
tion witli regard to tirese items. Under the 
circumstances, we would have set aside the 
decree of tire learned Trial Judge and re- 
manded tlie case for recording the evidence 
in regard to the demurrage and wharfage 
claimed by the Raihvay AdminLstration. We, 
however,, adjourned toe case to enable Mr. 
Lalit to find out whether the claim made 
by the Railway Administration by way of 
wharfage was a proper claim. After inquiry, 
Mr. . Lalit informed us that toe claim was 
proper and that no useful purpose would be 
served by setting aside tlie trial Court’s 
decree and remanding toe suit for further 
e’vidence. , 

25. In the result, we do not find it neces- 
sary to . interfere with the decree passed by 
toe Trial Judge. This Civil Revision Appli- 
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cation is, therefore, dismksed, 
circumstances, there will be no order as^ to 

. Orders accordingly. 


iLOt 


Dastane v. Dastan© 

Under the that whatever , is wnttem dowinjffie Jo^ 


Am 1970 BOMBAY 812 (V 57 C 56) 

, VAIDYA, j: 

Dr. -Narayan Ganesh Dastoe,' Appellant 
V. ‘ Mrs. Sucheta Narayan Da'stane, Respon- 
dent. . 

A. F. A, D. No. 480 of 1968, D/- ^2- 
1969, against decision of Fourth Extra Asst. 

T., Poona in Appeals Nos. 700 to 722 of 
1965. 

(A) Hindu Marriage Act (1955), Sec, 12 

( 1 ) (c) — Concurrent findings of lower court 
on construction of letters and on other CW’ 
donee tliat consent of petitioner husband to 
marriage was not obtained by fraud —- Find- 
ing is essentially of facts and are bin^g m 
second appeal — (Civil P. C. (1908), Sec- 
tion 100). (Para 11) 

(B) BGndu Marriage Act (19^, Sec. 13 

(1) (iii) — Schizophrenia • — Finding of, is 
essentially one of fact — Concurrent find- 
ings on evidence cannot be challenged in 
second appeal — (Civil P. C. (1908), Sec- 
tion 100). ■ , , c 

The question as to whether a person sut- 
fered at any time from schizophrenia is 
essentiaUy a question of fact; and the con- 
current findings recorded by the two Courts 
on a careful consideration of the evidence 
and of the circumstaifces of the case, are not 
open to challenge in second appeal, 

(Para 12) 

(O Hindu Marriage Act (1955), Sec. 13 
(1) — Petitioner must establish firstly, tliat 
the respondent has been incurably of un- 
sound mind .and secondly, that she has been 
so for a, continuous period of not less than 
three years immediately before the filing of 
the petition. (Para 14) 

(D) Evidence Act (1872), Section 87 '— 

Pamphlet on Scliizophrenia published by cha- 
ritable society in England interested in col- 
lecting fund for treating Schizophrenia — 
Authorslup of pamphlet not established — 
Pamphlet c.annot be treated as authoritative 
on Schizophrenia. (Para 14) 

(E) Evidence Act (1872), Section 45 — • 

Schizophrenia — Tests_ — No single test — 
Encyclopaedia of Medical Practice, p. 387, 
Referred — (Hindu Marriage Act (1955), 
Section 13 (1)), . ' • (Para 14) 


(F) Hindu Marriage Act (1955), Section 13 
( 1 ) — Incurable disc.ase — “Schizophrenia” 
That it is incurable disease held not sup- 
ported by autliorilies cited by counsel — 
Eridence Act (1872), Section 45. (Para . 15) 


■ (G) Eridcnce Act (1872), Sections 31, 4 
— Admission — Conclusive proof. > 

Ignoring tlie provisions of Section 31 of 
the Evidence Act' the Court cannot assume 
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of. admissions is conclusive .proof of : thfl', 
words and happenings' mentioned therein., 

. ..(Pitra ■,44);;: 

(H) Hindu Marriage Act (195^, Secs. 10, . 
23 — Ciiielty What amounts to, for judi- 
cial separation — There must be, apprehen- 
sion in niind of petitioner, that it would bo . 
harmful for him to live with respondent. , 
The word cruelty in matrimonial law'hM 
not the same meaning as it has in an orch- 
nary dictionary. The Court should apply its : , 
mind to the question as to -whether the ap- 
prehensions of the petitioner be reasonable-,, 
and whether he had condoned . the alleged 
acts by cohabiting with- the respondent. It 
is the duty of .me Court, to consider the 
provisions of Section 23. In -view of . the * 
parity of status accorded to a woman under - 
the Hindu Marriage Act, the wife has right, 
to express any views about any of the mat- 
ters even if the husband does not like .that. 
The Court should consider' carefully all the 
requirements of law under Section . 10 and 
Section. 23 and the principles laid dovm re- . 
garding the concept of legal cruelty id mat-; 
rimonial law, (Paras 44 and 45); . 

Cruelty in matrimonial law may be of in-: 
finite variety. - It can be subtle or brutal. 

It may be physical or mentaL ’ It may be , 
by words, gestures or by mere silence, vio- ,, 
lence or non-violence. , That is the reason 
why Cpmrts have never tried to give an ex-, 
elusive" definition of cruelty as understood 'in 
matrimonial law. - 

Cruelty means legal cruelty as understood 
in English law, namely, inj'ury, causing danger 
to life or limb or bealtli or reasonable ap- 
prehension of such injury. (Paras 48,- 49J 
Where the acts complained of are expres- 
sions sometimes of rebuke, sometimes or re- 
morse very often arising out of occasional 
iU temjpers which are the ordinary wear and 
tear or married life, even the appfication 
made by the respondent-wife to the Minis- 
try of Agriculture where the husband w.as, 
employed which is, perhaps, the ^avest of 
the acts atblhuted to the respondent cannot 
be considered as. a cruel' act,- when it has 
not injured the status or health of the hus- . 
bauR; It is in fact an act of an innocent 
wife who was placed in a pitiable position 
by her husband who charged her with in- 
sanity while she was pregnant; and had to 
take tlie shelter of her parents. , (Para 50) 
Apart from this, what the Courts have to' 
hear in mind when deciding these questions, . 
is clearly indicated in Sections 10 and ^ 
of the Hindu Marriage Act. The acts,- 
words, omissions or events alleged to amount, 
to cruelty directed against the pOtitioher 
must be proved beyond- reasonable doubt. 
Tliis must bo in accordance with the law of 
cwdenco. Second, it must -be esta- 
blished that there is an apprehension in 
the mind of .the petitioner that it would be 
harmful or injurious for tlie petitioner to live 
with the otlior party. . Even that is not . 
enough, and the third requirement of law is-. 
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that ttie Court must be satisfied that this 
apprehension is reasonable having , regard to 
all the facts and circumstances of the case. - 
Moreover, even this is not enough to entitle 
the petitioner to relief, if the conduct of the 
petitioner himself disentitles him to any r^ . 
uef,. because if the Court finds that the peti- 
tioner is taldng advantage of his own wrong, 
it is the duty of the Court not to grant the 
relief. The fifth requirement, which is men- . 
tioned in Sec. ;23 is that where the ground 
of the petition is cruelty, the petitipner has 
not in any manner condoned the cruelty. 

(Para 51) = 

A perusal of the provisions of the Hindu 
Marriage Act, 1955, shows that it justifies 
breaking up of the matrimonial tie only when 
there are grave and weighty reasons which 
make it wrong to continue the matrimonial 
home. ' The Court cannot countenance ill 
conceived notions of an intemperate husband 
to shatter the legitimate hope of a virtuous . 
wife f or • re-imion. (Para 61-A) 

(I) Hindu Marriage Act (1955), Secs. 10, 
13 (1) (iii) ' — Petition by husband for 
divorce on groimd of incurable insanity 
Acts, alleged as instances ‘of acts done in 
fit of insanity ■ (Schizophrenia) — - Same acts 
alleged as acts of cruelty — Wife establish- 
ing that she was not insane — Husband per- . 
sisting in allegation — 'Husband bent on get- 
ting divorce than to prove cruelty and get- 
ting jiidici^ separation — - Husband held 
failed to establish legal cruelty <— Pregnancy 
of wife at the time of parting, raised pre- 
sumption: of condonation of acts of cruelty 
.committed till thfe — - Presumption held not 
rebutt^ — Husband not entitled to any 
relief on ground of any act of cruelty before 
pregnancy — No subsequent act of cnielty 
alleged — Belief of judicial separation re- 
fused. Case law ref. (Paras 54, 55) 

Cases Beferred:- Chronolo^cal Paras 
(1968) AIR 1968 Bom 332 (V 55)= 

70 Bom LR 80, Laxmibai v, Laxmi- 
chand , 44 

(1964) 1964' AC 644=' (1963) 3 
WLR 176, Collins v. GolHns^ 50 

(1964) 1964 AC 698= (1963) 3 WLR. 

^215, Williams v. Williams 50 

(1938) AIR 1938 Bom 81 (V 25)'= 

39 Bom LR 1138, Cowasji Nuseer- 
wanji Patuck V. Shehra Cowasji 
Patuck 49 

(1905) 7 Bom LR 602, Meherally 

Mooraj v. Sakerkhanubai '49 

, (1876) TLR 1 Bom 164, Yamunabai ' 

V. Narayan 49 

(1866-67) 11 Moo Ind App 551, 

■ Moonshee Buzloor Raheem V. Sham- 

soonnissa Begum 49 

(1790) I Hagg Con. 37= 161 ER 467, 

Evans v. Evans . . ■ 49 

S. B. Bhasme, . for Appellant; M. V. ' 

Paranjpe with N. D. Hombalkar, for Res- 

pondent. 

JUDGMENT:— This second appeal raises 
' novel and diffi cult points with regard to the 


relations between a modem educated hus- 
band and'his wife in Hindu Society. . 

2. The appellant in this appeal is the 
husband Dr. Narayan Ganesh Dastane. The 
respondent is his ^vife Mrs. Sucheta Narayan 
Dastane. Ihey were married according to 
Vedic rites on May 18, 1956 in Poona. A 
daughter Shobha . was bom on March 11, 
1957, a second daughter Vibhavari was bom 
on March 20; 1959, and before the third 
daughter Prabha was delivered, the husband 
and wife unfortunately fell out as it is im- 
disputed that they have been living separate- 
ly from each other since March 1961. 

3. Oh Febmary 19, 1962, the appellant 
filed the petition from which the present 
second appeal arises. In that petition the 
appellant prayed in the first instance for a 
declaration aimulling the marriage tmder 
Section 12 (1) (c) of the Hindu Marriage 
Act on the ground that the consent of the 
husband for the marriage was obtained by 
fraud. According to the husband, the wife 
was suffering from schizcmhrenia and she 
was treated in the Mental Hospital Yeravda 
some time in the year 1954; but schizophre- 
nia was an incurable and dangerous form of 
tmsoundness of mind, being hereditary and 
recurring; and .these facts were suppressed 
from the husband before he consented for 
the marriage. The husband alleged that the 

E arents and the relatives of the wife had 
Qown or ought to have known that the res- 
pondent’s disease was diagnosed as schizo- 
phrenia before her marriage was settled with 
the petitioner and that they had deliberate- 
ly concealed this fact from the petitioner 
and his father and deliberately gave them 
to understand and made them believe that 
the nature of the illness was simply a sun- 
stroke and cerebral malaria. It is on this 
ground that the husband prayed for the de- 
cree of nullity of the marriage. In the alter- 
native, the husband prayed for a decree of 
divorce under Section 13 (1) (iii) on the 
ground that the wife had been incurably of 
unsound mind for a continuous period of not 
less than three years immediatery before the 
presentation of the petition. Finally, in the 
alternative, the husband prayed for a decree 
for judicial separation under Section 10 (1) 
(b) alleging that the wife treated him with 
such craelty as to cause a reasonable appre- 
hension in the mind of the husband that it 
would be h^mful or injurious for him to 
live with her. 

4. The ^vife in her written statement 
denied the ' allegations made in the petition 
and contended that she was and is always 
ready and willing to go and live wth the 
petitioner. 

5. The learned Civil Judge, Sem'or Divi- 
sion; by his judgment and decree dated 
July 31, T965 while dismissing the claim 
of the •husband for a decree for nullity of 
marriage and divorce ordered the husband to 
pay Rs, 400 per month as interim maintenance 
till the end of January 1965 and Rs. 280 
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per month from Febniary 1, 1965 till; the 
date of the judgment under Section 24 of 
the Hindu Marriage Act and further directed 
that on full ' payment of arrears of interim ■ 
maintenance as ordered, the- petitioner \yas 
entitled to a decree. for judicial separation 
imder Section 10 (1) (b) of the Hindu 
riage Act against the wife. He also ordered 
that the petitioner should pay Rs. 280, per 
month as future maintenance; to the respon- 
dent and children under Sections 25 and 26 
of tire Hindu Marriage Act and directed 
that the children of the petitioner and res- 
pondent should be in , the custody of the res- 
pondent till they attained majority while at 
the same time ordering 'that in the interest 
of the children and the petitioner and the 
respondent, the petitioner must be given 
interview with the children once in a fort- 
night at a convenient place, preferably a 
public park or a residence of a common 
friend. The learned Judge oidered'the par- 
ties to bear.tlieir oum costs. -- 

6. The wife filed Civil Appeal No. 700 
of 1965 against the decree ot judicial sepa- 
ration. The husband filed Civil Appeal 
No. 722 of 1965 agmnst the decree revising 
annulment of marriage and divorce. The 
two appeals were heard by the Fourth Extra 
Assistant Judge at Poona who by his judg- 
ment and decree dated January 3, 1968 al- 
lowed the xvife’s appeal and set aside Uie 
decree passed by the Civil Judge and dis- 
missed the husband’s appeal and ordered 
tlie husband to pay to the wife costs of the 
petition and of the two appeals as well as 
maintenance at the rate ot Rs, 400 till the 
end of January 1965 and Rs. 280 per month 
from February 1, 1965 to the date of the 
judgment. 

7. Feeling aggrieved by the said judg- 
- ment and decree, the husband has filed the 

present second appeal. 

8. The first ground urged in this appeal 
is that the Courts below erred in law in 
not granting a decree annulling the mar- 
riage under Section 12 (1) (c) of the Hindu 
Marriage Act notwitlistanding that the hus- 
band established facts which show that his 
consent to the . marriage xvas obtained by 
fraud. . The relevant provisions of the Hindu 
Marriage Act are as follows; — 

12. “(1) Any mamage solemnized, whe- 
ther before or after the commencement of 
this Act shall be voidable and may be an- 
nulled by' a .'decree of nullity, on any of the 
following grounds namely; — 

(a) .... 

(b) ..... .... 

(c) that '.tire consent . of the petitioner, or 
where the consent of the guardian in mar- 
riage of the' pclrh'oner is required under Sec- 
tion 5, the consent of such guardian was 
obtained by - force or fraud; or 

(d) ...V .... 

(2) Notwithstanding . anything contained 

in snl>-scction (1), ■ no petition for , annulling 
, a marriage: — ' , 
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(a), on die mound specified in clause .(c). of 
sub-section. (1), sbaH be entertained if—, . 

■ (i) tbe petition is presented hnore than one 
year after the force had ceased : to operate 
or, as tbe case may be, the fraud bad: been 
discovered; or 

(ii) the petitioner has, with bis or her, full 
consent, lived wntli the other party to the 
marriage as husband or wife after the force • 
had ceased to operate or, as ; the: case, may 
be, the- fraud had been discovered.” 

. 9. The finding of tiie trial Court on this . 
question is that there was no-fraud commit- 
ted by the respondent or her parents .or any- 
one else in getting the final consent from the 
petitioner to his marriage with the respon- 
dent, The trial Court held that the allega- 
tion of the husband in his petition that he 
came to know that the respondent suffered 
from schizophrenia on April 25,'. 1961 from 
a certificate of the entry in the register of 
the Mental Hospital at Yeravda dated April 
10, 1961 was proved and that the husband 
came to know about the. alleged fraud about 
respondent’s disease-' being schizophrenia on 
April 25, ■ 1961 after the receipt by him of 
the cerrificate Exhibit 208; and hence the 
petition filed by him on February 19, 1962 
was not barred by limitation under Sec- 
tion 12 (2) (a). He, however, considered 
tlie evidence on the point and came to the 
conclusion tliat the petitioner had decided to 
marry tlie respondent after fully considering 
the facts about the mental illness of the res- 
pondent as communicated in her father’s 
letters dated April' 25, 1956 and April 27, - 
•1956, in view of the admissions made by 
the petitioner himself and the contents of . 
his own letter to the re.spondent’s father 
dated April 30; 1956, Exhibit 567. 

10. In appeal the learned Asristant 
Judge considered the entire evidence on the 
record on the point and found that tlie peti- 
tioner had failed , to prove tliat his consent 
to the marriage was obtained by any fraud, 

■ holding that considering the contents of the 
letter addressed by tlie re.spondent’s - father 
and all the circumstances of the case, it was 
evident that tlie petitioner with open eyes 
gave the consent for his marriage by his let- 
ter dated 30th. April, 1956, Exliibit 567, 
observing as follows:-^ 

“Petitioner had seen the respondent before 
marriage, petitioner had , talk with The res- 
pondent before marriage. Not only the. peti- 
tioner, liis father, his family members liad a 
talk with the respondent. The respondent 
entered the kitchen of the petitioners family, 
did some work in the family as recorded by 
the petitioner’s father in his letter. Exhibit 
566. It cannot be said that the consent of 
tlie_ petitioner for the, marriage between the 
petitioner and the respondent was obtained ' 
by fraud.” ’ ' 

11. Now, dicso concurrent findings on 
the question of fraud are essentially qiicsb'ons • 
of _ fact. Mr, Bhasme, however, argued that ' 
this finding of fact is based, on a miscon- 
struction of the relevant letters which clearly 
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show that the petitioner and his, family mem- ~ 
bers were misled by the' suppression of the 
disease from which the wife suffered in , 
1954. and a representation falsely made tliat 
she had an attack of sun-stroke. There is 
no merit in this contention' because in his. 
letter, dated April 25, 1956, Exhibit 394, • 
the respondent’s father had clearly informed \ 
the petitioners father as follows:; — •’ 

“My wife writes to me from Poona that = 
you yourself, Shrimati Dastane and your son 
have approved of my daughter, Gh. .Meera.,-., 
;I feel very happy about .the approval. - 

"But, before we proceed further in regard to 
the negotiations for marriage, I feel I ought 
to keep you infonned that, while my daugh- 
ter is undoubtedly as good as you have been 
pleased to consider she is, and as she ac- 
tually iSj she had a little misfortune before 
going to Japan, in that she had a bad at- 
tack of sun-stroke wliich affected her mental 
condition for' some (sic). Happily' by course 
of a treatment in the Yeravda Mental Hospi- 
■tal, she could be cured satisfactorily and 
you find her, as she is today. Dr. Mujawar, 
Head of' the Yeravda Mental Hospital and 
Shrimati Malatibai Ranade of, the Hospital, 
who know her- very well since then inay, if , 
you consider necessary, be kindly consulted 
in the matter. f. 

If, after taking this letter into account and 
making such enquiries, as you may deem., 
proper, you reconsider the matter and there- ' 
after, your, approval of my daughter conti- 
nues, my joy will know no bounds, and on 
hearing from you I shall ask my wife to con- 
tinue negotiations regarding further details 
about the marriage or if I can get leave, I 
. shall myself, go to Poona for me negotia- 
tions, My , going to Poona, however, for 
this pu^ose. is not certain because Parha- 
ment is in session at present and I have been 
put in charge of Commerce and Industry 
Ministry’s Parfi amentary work since joining 
here on tlie. 12th instant. 

As father of tlie girl, I greatly value yoim • 
approval of my daughter, but the sole object 
in writing this letter is to ensure .that, if she 
is' yours for good, you should not be in the 
dark about an important episode in her life, 
which, though unfortunate, has happliy end- 
ed well.” . 

I cannot ima^e a more frank and fair dis- 
closure from a father of a daughter about 
to be married. Nothing would have been 
easier for tlie petitioner, who was then a 
Research Officer of the Agricultural Institute 
at Arbhavi, belonging to the tlien Govern- 
ment of Bombay, and his father, who was a 
lawyer in Poona, to have a full enquiry to 
satisfy themselves about the details of the 
iUness -\vliich affected the respondent in 1954 
for which she was treated in the Yeravda 
Mental Hospital. In his letter. Exhibit 567, 
dated April 30, 1956 addressed to the res- 
pondent’s father, the petitioner has referred 
to the above letter and categorically stated: — i 
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The petitioner himself in his deposition para- 
, graph '41 has honestly stated: — 

“On the day in which we gave our final 
approval, respondent and her mother were 
with, us in our residence for about 1% hour. 
I came to Poona on 29th April, 1956 at 
1-00 p.m.- After, finishing meals at. about 
1410 p.m.' I phoned to Mental Hospital, 
Yerawada from the next house of our resi- 
dence; 1 i We thought on reading 

letter from respondent’s fatlier dated 27th 
April, 1956, that proper inquiries have to be 
made with the Mental Hospital authorities 
about the exact malady from which respon- 
dent was suffering in that hospital. I had 
no discussion wth my father before sending 
a phone call to the mental hospital on 29th 
April, 1956. On inquiry on phone I did 
not- get information which I required. On 
phone I was asked to come with family doc- 
tor of respondent. So I went to Dr. Desh- 
mukh also to inquire as to who was the 
family doctor. I nad a talk with Dr. Desh- 
mukh for about half an hour. Dr. Desh- 
mukh told me, that he was the family doctor 
of respondent, I beh'eved him. , I had no 
acquaintance or knowledge about Dr. Desh- 
mukh before I went to him. I did not ask 
as to how he could be the family doctor of 
res'pondent’s family, when that family was 

residing in Delhi and Japan 

Dr. Deshmukh is a relation of respondent 
and so I thought it necessary to make some 
independent inquiry, but when he showed 
the certificate ^out the respondent of Dr. 
Mujawar and told me about the treatment 
in the hospital, I did not think it necessary 
to make any independent inquir}^ I- relied 
upon the word of respondent’s father, motlier 
and Dr. Deshmukh, being supported by the 
medical certificate of Dr. Mujawar. I did 

not know Dr, Mujawar before that 

I had not mind to find out whether she had 
any remnant disease from -which , she was 
Suffering in the mental hospital as I was 
comunced about the normal nature of res- 

E ondent and that is why I had no talk vdth 
er about tliat interval to find out whether 
there was any remnant in her of the former 
disease. My fatlier also did not ask any 
question to respondent to verify as to whe- 
ther there was any sign remaining of the 
disease from which she was suffering in the 
mental hospital.” 

This evidence, in my judgment, clearly shows 
tliat tlie concurrent findings of me two 
Courts, below that the consent of the peti- 
tioner to the marriage was not obtained by; 
fraud is right and hence the petitioner is 
not'. entitled to a decree for annulment of 
marriage under Section 12 (1) (c) of the 
Hindu Marriage Act. 

.12. The second ground urged by Mr. 
Bhasme, the learned Counsel for the hus- 
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Band, is that the record clearly establishes Dr. Sardesai and Dr. ] 
the petitioners case under Section 13 (1) (iii) Ae diagnosis of. Dr.: 
that the wife had been incurably of unsound dent suffered from Sc 
mind for a continuous period of not less, than rect. ■ , 

three years immediately ' preceding the pre- This finding of the ti 
sentation of the petition and the lower Coiurt by the Assistant jjudg( 
erred in law in not granting divorce on this whether the respondei 
ground. Both the Courts below have care- from Schizophrenia is 
Mly considered the oral and documentary of^ fact; and in view 
evidence on the record including the evi- finding recorded , by 
denOe of the petitioners witnesses Dr. Yesh- careful consideration < 
want Waman Kelkar, Psychiatrist, Mental the circumstances of t 
Hospital, Yerawada and Dr. Hanumant to the appellant to c 
Vidyadhar Sardesai, M. B. B. S., M. D., in second appeal, I 
Bombay, M. B. C. P., Edinborough, Neuro- examined as he was r 
legist practising in Poona as a Consulting 13 , 2vlr. Bhasme hi 
Physician and Radiolo^st and came to the relying on (1) certain 
conclusion that tlie petitioner failed to prove son and Gillespie s T 
that she never, suffered from scliizophrenia ( 2 ) a pamphlet issued 
which is the only ground alleged for saying sation known as. the J 
that the respondent was of unsound mind. Fund having its offic 
The learned Judge in the trial Court held Street, London, (3) \ 
from the evidence of Dr. Kelkar and Dr. dia of Medical Practi 
Sardesai that a mere entry at page 26 of the the ceneral editnrshin 
file. Exhibit 80 which is the history sheet Physician to hS M^a 
of the respondent maintained in the Yera- Consulting Physician 
wada Mental Hospital where the word Hospital, London in 1 
“Schizo” was recorded by Dr. Mujawar, was the oehaviour of the 
not sufficient to show that the respondent period of her cohabita 
was in fact suffering from schizophrenia. He and thereafter that ti 
further found that the diagnosis of Dr. Muja- to have held ’that th 
war that the respondent suffered from schizo- Schizonhrenia nnh 
uhrenia was not correct observing as fob andlSSr 
lowst*^" tiicit it Wcis not cIU' 

‘Dr. Kellrar of the Mental Hospital who also wrong, 
is Psychiatrist in that hospital also admits There is no ' 

that when a person moves in society, ^ well contention of Mr. B] 
jessed, p^ses examination ^d is in tlie of the Hindu Marriai 
Government semce, he cannot call Aal per- arterial is as follows 
son a patient of Schizoplirema, that if a io «a • 

patient is discharged as recovered in 1954 -l c ®^amago 

and has not relapsed upto 1964-65 he can- “sfor© or after the c 
not also call that patient as a patient of ^ 

Schizophrenia, that the column or diagnosis we husband or the v 
in the form as at page 26 of Exhibit 85 is 
filled up after , all the data in the other 0 “er party:— 
columns is ready for consideration, that in (]■{ • • • • • "r*-* 

tlie case of respondent no such data seems V* ' ' * * .'* * * * 

to have been taken and considered before w 
writing the diagnosis as Schizophrenia that vp'irc 
diagnosis of doctors are at times WTong and X c 
more so when prescribed dates are not taken, ° petition, 

that Schizophrenic patients are not allowed ^ ^ from this 
to travel by sea. So on the statement of estabhsh firstly th 
the expert of petitioner himself Df. Kelkar, - ©eeii incurably of unsi 
the diat^osis. of respondent’s disease as ■‘Y that she has beer 
Schizophrenia in 1954 by Dr. Mujaivar can- Period of not less tl 
not be accepted as correct. Diere is no re- w^tely before the fil 
currence of the disease in tlie case of res- Eebniary 19, 1962. 1 
pondent for the last 11 years even though phrom’a is a disease v 
she has pre-pregnancies. • She mixed in ’ ^tliough thi 

society arid the family members of her hus- Wished on the record 
band’s side and parents’ side for those 11 to above says: — 

years. She passed M. A, in February, 1984 "About one person 

and is now; in the employment, of the Cen- wiU suffer from scl 
tral Government in Delhi. A number of largest of all causes 
letters miften by respondent are produced ablement — there an 
and they show that she is an intelligent girl, .phrenic patients in hi 
So these facts read with the statement of Wales now. This is 
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Dr. Sardesai and Dr. Kellcaf lead, me to hold 
the diagnosis of. Dr. ; Mujawar ' that- -respon- 
dent suffered from Schizophrenia is not cor- 
rect. ■ • ' ' ■ - -V ■.■■V.".''' : 

This finding -of the trial Court is confirmed ■ 
by the Assistant Judge. The question as to 
whetiier the respondent suffered at any time 
from Schizophrenia is essentially a question 
of - fact; arid in view of . these : concurrent 
finding recorded , by the two Courts on a 
careful consideration of the eviderice and of 
the circumstances df the case, it is’ not open 
to the appellant to challenge these findings 
in second appeal. Dr. Mujawar , was, not 
examined as he was riot available. • ■ i, 

13. Ivir. Bhasme has, however, contended 

relying on (1) certain passages froni Hender- 
son and Gillespie’s Textbook of Psychiatry,, 
(2) a pamphlet issued in 1961 by an organi- 
sation known as. the Mental Health Research 
Fund having its office at 39, Queen Anne 
Stieeh London, (3) Volume 10, Encylopae- 
dia of Medical Practice, 2nd edition und^ 
the general editorship of Lord Horder, Extrri 
Physician to Her Majesty the Queen arid 
Consulting Physician to St. Bartholomew’s 
Hospital, London in the year' 1953, and (4)' 
the behaviour of the respondent during the 
period of her cohabitation with the petitioner 
and thereafter, that the lower Courts -ought 
to have held that the xwfe suffered from 
Schizophrem'a not only in 1954 but all along 
tod furtlier that the firidirig of the two Courts 
that it was not an incurable disease' was 
also wrong. ; 

14. There is no substance even in this. 
Contention of Mr. Bhasme, • Section 13 (1) 
of the Hindu Marriage Act in so far it is. 
material is as follows:— 

13. “Any marriage solemnized, whether 
before or after the commencement . of this 
Acb may • on a petition presented by either 
the husband or the wife, be dissolved by a 
decree of, divorce on the ground that the 
other party:: — ' ' 

(i) ...... • •• -.r.-n 

(u) . . . . . .... •. . . . ..... ..... .......... 

, (iii) has been incurably of unsound mind 
for a continuous period of not less than tiireo 
years immediately preceding the presenta- 
tion of the petition.^' 

It is clear from this that the petitioner has 
to establish firstly that .the respondent has 
. been incurably of unsound mind and second- 
ly that she has been so, for a continuous 
period of not less than three years imme- 
diately before the filing of the petition on 
February 19, 1962, It may be . that schizo- 
phronia is a disease which renders the mind 
Unsound, allliough this fact is also not esta-' 
Wished on the record. The pamphlet refer- 
red to above says: — 

About one person in every himdred borri' 
^ suffer from schizophrenia. It is the 
of all causes of severe mental dis- 
ablement — - there are nearly 60,000 schizo- 
-phrenic patients in hospital in England and 
.Wales now. This is about four times the . 
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number being treated for all forms of tuber- 
culosis. Schizophrenia knows no frontiers 
•whether of age, sex, social class, high intel- 
ligence, or special ixaining. Among its vic- 
tims are people of outstoding- intellectual 
dr artistic merit. Blit it is a disease especial- 
ly of youth, and its cost to the community 
in human suffering and financial loss is in- 
calculable.” , „ 

The pamphlet goes on to say what is schizo- 
phrenia as follows: — 

“Stated briefly, it is a disorder leading de- 
tachment from the • world wthout, together 
' -with disruption of the world within. The 
patient shows abnormal ways of thinldng: 

. speecb becomes broken up and one sentence 
seems to lose contact \vith the next, 'leading, 
at its most extreme, to a fumbled flow of 
- apparently meaningless words. The schizo- 
phrenic is likely to hold false belief, often 
of persecutory type, convinced that he is the 
victim of malevolent plotters and that his 
thoughts are controlled by- external forces 
such as radar or telewsion. Delusions h'ke 
this are unusually supported by hallucina- 
tions, especially of, known or unknowm voices, 
which may repeat his thoughts, threaten or 
abuse him, or make obscene commentSi 
These voices, which may seem to come froin 
inside .or outside his body, are so real that 
the sufferer may talk back and, for this rea- 
son, the -term ‘split mind’ is often used.” 

The authorship of this pamphlet is not dis- 
closed. It caimbt be r^ed upon as autho- 
ritative merely because it is issued by a cha- 
ritable society which is interested in collect- 
ing funds for treating schizophrenics and 
carrying on research in England on the sub- 
ject. 'Even assuming that what- it stales is 
correct, it , must be said that there is no 
' basis whatsoever on the record of this case 

■ to show that the %vife in this case is schizo- 

■ phrenic except the cryptic -word “Schizo” 

^vritten by Dr. Muja-nm- on the Mental Hos- 
pital register and an article which is very 
strongly relied upon by the petitioner ad- 
mittedly ■written by the respondent entitled 

ffr dtdd STddr ” Exhibit '542 

which the respondent had •written after she 
recovered from her illness for which she was 
kept in the Mental Hospital and treated by 
Dr. Mujawar. So far as the entry made by 
Dr. Mujawar is - concerned, no presumption 
can be made that what is stated in the entry 
is correct. Dr. Mujawar could not he exa- 
mined and the petitioner’s own witness Dr. 
Kelkar and Dr. Sardesai hav'e rightly admit- 
ted that it is possible tlaat Dr. Mujawar xvas 
wrong in his diagnosis. The dia^osis of 
schizophrenia and its classification as des- 
cribed in the Encyclopaedia of Medical 
Practice show’s that it is a very complicated 
and difficult process. At page 387 it is' 
stated: 

•‘Tt -win always be •wise, even for the con- 
sultant psychiatrist, to see the patient on 
several occasions before ruling out schizo- 
, phrenia, and his relatives, employers and 


fiiends should be interviewed. A sin^e 
-interxiew may not disclose any abnoimmi- 
ties, but if he can be observed in hospital 
quite blatant signs may be recognised. 

But there is no single 

test for schizophrenia the total clinical pic- 
ture and the history of the development of 
symptoms must be studied.” 

There is no evideiice in the case to show 
that any such study of the respondent, was 
made in 1954, On the contrary’, all the 
e\’idence in the case and -the conduct of the 
respondent in the two Courts belo’«’ as ■W'ell 
as nere shows that she is a normal person, 
ha fact the trial Court who decided against 
her has observed: — ' 

‘Tt is true that respondent behaved in a 
dignified way befitting a housewife in a 
noble and respectable family throughout the 
5-6 months’ period of hearing of this mat- 
ter in Court’ 

Surprisingly, however, he went on to observe 
and, in my opinion, not fairly: — 

“But I am to judge her conduct with peti-' 
doner and not her conduct in Court. From 
that conduct it can only be decided that she 
is a lady who knows well as to how to be- 
have in a society and in the public. No 
conclusion however can be drawm from that 
conduct in Court about her conduct ■with 
petitioner.” 

These remarks were made by him in the 
context of his findings regarding cruelty. But 
I think that w’hat he has stated is enough to 
show that she behaved very well in the 
course of this trial in which she had to face 
an unfounded charge . of unsoundness of 
mind. If she was a patient of schizophrenia 
alleged by the pefa’tioner, I am sure that she 
could not have faced such a trial including 
a lengthy and gruelling cross-examination at 
the hands of the Counsel for the petitioner. 
Moreover, she could not have passed the 
M. A, examination and worked as an em- 
ployee in the Government of India if she 
was schizophrenic. She has been so very 
reasonable in her attitude towards the peti- 
tioner throughout the seven years of h'tiga- 
tion that even today, she is w’iUing to go 
back to her husband. I cannot understand 
how, ejpert or no expert, any such v’ife can 
be considered to be. schizophrenic. So far as 
the article -vvritten by the -wife before her 
marriage ■was concerned, it is ob^viously on 
the childish assumption that what the doctor 
thou^t was schizophrenia .■was in fact schizo- 
phrenia. It ■will be clear from this article 
that she has been an extrovert eager to com- 
municate to others her experience and moods 
of choice and pleasures, dreams and illu- 
sions. It is in that mood that she has written 
the article which reads very well and a peru- 
sal of the article w’ill show that the author 
could ne\’er have been mad, although she 
was believing honestly on the basis of what 
^she was told by Dr. Mujawar that she ■was 
"a patient of schizophrenia. 

15. Moreover, the argument that schizo- 
phrenia is an incurable disease is not sup- 
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ported by the very authorities wliic^ are 
dted by Mr, Bhasme. Hendeiton and Gil- . 
lespie's Textbook of Psychiatrj' which is con- 
sidered to be -a standard , authoriri' on the 
subject has Oaub'ously stated at page 288: — 

“Tlie more enthusiasm and sta>ang power 
we bring to the treatment of schizoplirenia, 
the better are likely to be our results: but 
complete success can not often be claimed 
for treatment. All . our treatments are em- 
pirical and limited to their effects: we are 
frustrated by our very slight knowledge of 
the aetiology of the illness.” 

16. It is , argued by Mr. Bhasme that a 
schizophrenic person can never be cured 
lliough he or she may recover. This may 
not be true. At least the pamplrlet rehed 
on by him shows: — 

“Speaking generally, the chances of reco- 
very are about equal; but how often is tire 
return home of the recovered menial patient 
obstructed by relatives, • friends and em- 
ployers who are reluctant to accept him?” 
Tliis means that it is possibly curable pro- 
vided the relatives co-operate in treating the 
schizophrenic person as a normal person. 
Air. Bhasme has relied on the following pas- 
sage in the Encj'clopaedia at page 389: — 

“For anyone who has had a schizophrenic 
illness, there is an ever-present risk of another 
attack and, although a happy marriage may 
have a great stabilizing effect on tlie patient^ 
the normal partner has shouldered a burden 
which may weigh heavily at times and can 
never be forgotten,” 

According to Mr. Bhasme, tliis shows that 
once a person becomes schizophrenic, he or 
she continues to be scliizophrenic susceptible 
to frequent attaclcs at intervals. With great 
respect to all tliese authorities, common 
sense tells us tliat die medical science is still 
in. its infancy regarding tlie diseases of the 
brain. ^Vliat I am concerned Avith here is a 
common sense question as to whether the 
wife in the present case is suffering incura- 
bly from unsound mind. Tliat is the expres- 
sion which the Legislature in its wisdom has 
used and not 'schizoplirenia’. With the ad- 
vance in medical sciencCj perhaps, more de- 
tails about schizoplirenia may be known. 
But evmri'body Imows what is an, unsound 
mind and I have no doubt that the respon- 
dent in tliis case has no unsound 'mind. Her 
mind has been always in the right place and 
tiiere is nothing on the record to show that 
she ever suffered from unsound mind. In tho 
result, I must hold that , die ■petitioner is hot 
entitled eitlicr to a divorce (sic) under Sec- 
tion .13 (1) (ill) or to a iuclicial separation 
(sic) under Section 12 (l) (c) of the Hindu 
, Marriage Act.' , ; 

17, Tlie third ciild the. most important 
ground on which Mr, Bhasme has challeng- 
ed the decree passed by the Assistant Judge 
in this second appeal is that tlie Assistant 
. Judge eired in law in setting aside the de- 
cree passed by the trial Court for judicial 
„ separation on tlie ground tliat tlio respondent- 
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treated the ■ petitioner , wifli such criielty as 
to cause a reasonable , apprehension in the 
mind of the petitioner that it will, be harm-. , 
frd or injurious for the petitioner to li'vm witfr . 
the respondent -within the meaning of Sec- . 
tion 10 (1) (b) of the Hindu Marriage Acty’ 
discarding the voluminous documentary evir 
dence which contained admissions " by the , 
x\nfe about the cruel treatment and , toituro 
iriflicted by her on the husband.- 

18. Before- discussing this ' point, it is 
necessary ’to refer briefly to the .findings ' of 
tlie two Courts below on tin's aspect of the 
matter. In support of his allegations of 
cruelty by the vvife, the petitioner reh’ed • 
principally on: — . ' 

(1) insults and abuses hiurled by the xvife 
to the petitioner and the members of his 
frimily, 

(21 heating children mercilessly, 

(3) a habitual disregard of household 
duties and indifference and disrespectful 
behaviour in the house in the presence of 
strangers. 

(4) tiireats of violence to herself and to 
the household, 

(5) addressing defamatory letters’ against 
himself to his superiors, 

(6) conniving at- writing .of threatening 
letters and anonymous letters to the peti- 
tioner, and 

(7) concealment of a medical examination 
report from the petitioner. 

According to the husband the consequence 
of this cruelty was to make it impossible for 
him to live with her. Keliance is placed 
on a large number of documents admittedly 
signed by the wife in which we find the 
\rife recording all tlie objectionable words 
uttered by her in the course of the day and 
apologising for the mistake committed by her 
and promising not to repeat them. It may' 
be at once stated here that all this volumi- 
nous ^ ewdence . was led by the petitioner 
principally to establish that the re.spondent 
was suffering from schizophrenia or unsound- 
uess of mind and as a result of that, she 
committed so many acts right from the be- 
ginnmg of married life till they were sepa- 
rated and even thereafter. 

19-42. (His Lordship xvent through the 
cwdence relied upon by the two Courts 
below, and the findings arrived, at by'tiiem. 
Jlis Lordship then proceeded.) , , , 

43. In; this second appeal Mr. Bhasme, 
the learned Counsel for. the. husband, has 
challenged the findings of the appellate 
Court on the ground tliat the Assistant Judge 
erred in holding tiiat, in spite of. tlie ad- 
jnissions of the respondent recorded in the 
various writings, lliose writings were db- 
tained By force. Ho submitted tiiat even 
the admitted writings disclosed tiio cruel 
conduct of the respondent from which the 
.petitioner had reasonable apprehension that 
•in would be harmful or injurious for him 
to live with her. Ordinarily -the proof of 
acts or omission-s complained of bv tiio 
petitioner would be pure questions of fact; 
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-but, accbrding to Mr. Bhasme, the corres- 
pondence and wJttings produced in the case 
establish beyond any doubt that the peti- 
tioner s., endurance was exhausted and right 
from tlie beginning of the marriage till they 
separated, the respondent behaved cruelly . 
towards him and the members of his family. 
He contended that the Assistant Judge was 
wrong in assuming that .the abuses and in- 
sults given by the respondent, . as admitted 
by her in her various -mitings, were 
not at all abuses which , were , commonly 
knowm as abuses. He further urged that 
the learned. Assistant Judge was in error in 
considering the petitioners behaviour as un- 
justified or unreasonable when it was not 
at all the case of the respondent that he 
behaved in any xmreasonable manner. He 
also contended that several documents and 
otlier evidence on. the record were com- 
pletely ignored by the Assistant Judge. Ac- 
cording to him, the final act of cruelty in- 
i^cted by tire wife, on the husband was tiie 
representation made by her on May 19, 
1961 to the Ministry of Agriculture jeopar- 
dizing his very continuance as a Class I 
Officer of the , Governrrient of India; and the 
Assistant Judge refused to consider it as 
of any consequence and' completely ignor- 
ed it and this was not justified in law. 

44. I think that both the Courts have 
failed to apply the correct principles of , law 
in determining the issues of cruelty in this 
.case in the light of the evidence before the 
Court. The trial Court ignored the provi- 
sions of Section 31 of the Indian Evidence 
Act and assumed that whatever was written 
down . by the respondent in the form of ad- 
missions was conclusive’ proof of the words 
and happenings mentioned therein and these 
amounted to cruelty. The ; trial Court was 
grossly in error further in i^oring the provi- 
sions of Sections 10 and 23 of the Hindu 
Marriage Act and in dealing \vith the whole 
matter as if the word ‘cruelty’ in matri- 
monial law had the same meaning, as it had 
in an ordinary dictionary, disregarding com- 
pletely the principles laid down in Sec- 
tions 10 and 23. The trial Court did not 
even apply its mind to the question as to 
whether . the apprehensions of the petitioner 
were reasonable, and whether he had con- 
doned the alleged acts by cohabiting with, 
the respondent from the time of the mar- 
riage till Febniary 21, 1961. The trial 
Court proceeded with the inatter as if Sec- 
tion 23 of the Hindu Marriage Act -did not 
exist , and completely • imore.d tire conduct 
of tire petitioner towards the respondent, 
though it was the duty of the Court to 
consider the provisions of Section 23 (see 
Laxmibai v. Laxmichand, 70 Bom LR 80 = 
(AIR 1968 Bom 332). The principles laid 
down by the Act for, the guidance of the 
Court when dealing with the matrimonial 
offence' of chielty were not at all borne 
. in mind . by the trial Court. Wliat is un- 
fortunate is that even as late as 1965, the 
learned Judge thought that a Hindu wife 


could' not eT^ress herself freely about her 
domestic affairs notwithstanding that , we are 
living in a' society in which equality of 
status and; opportunity is given to a woman 
and she enjoys the liberty of expression, 
faith, belief and worship, If the husband 
-can express his views about the rvife and 
her relations how can a wife be prevented 
from expressing her views? But tiie learn- 
ed trial Judge appears to have assumed that 
in spite of the parity of status 'accorded 
to a woman under the Hindu Marriage Act, 
the wife had no right to express any views 
about any of these matters if the husband 
did not like that. . , 

45. Similarly, the appellate Court has 
also approached the case, though not as 
erroneously as tlie trial. Court, yet not in 
accordance with the settled principles of 
law. The Assistant Judge, has wrongly ex- 
cluded all the documents assuming, that 
they were executed under force forgetting 
that he was not dealing with a confes.sion 
in a criminal trial but with admissions in 
a civil trial. He wrongly assumed that 
merely because the abuses and in.sults were 
not commonly regarded as^ abuses, they 
could -never amount to acts *of cruelty. He 

, further wrongly assumed and blamed un- 
necessarily the husband and his parents 
thinking that they were an orthodox lot from 
Poona and because of tins orthodoxy, the 
husband could not put up with the wife 
who was brought up under less orthodox 
surroundings in Dellii. The Assistant Judge 
did not consider carefully all the require- 
ments of law under Section 10 and Sec- 
tion 23 and the principles laid down regard- 
ing the concept of legal cruelty in matri- 
monial law. 

46. Hence I allowed Mr. Bhasme to 
take me through the entire oral and docu- 
mentary evidence which according to the 
petitioner, established the alleged cruelty on 
the part of the respondent Mr. Bhasme 
strenuously mged that the -writings in which 
the respondent had admitted her abuses and 
insults to the husband showed the modus 
operand! used by tlie respondent for tortur- 
ing the petitioner. According to him, the 
modus operand! ’consisted of abuses, insults, 
admissions, .apologies, promises and again 
abuses and so on repeated from time to time. 
He urged that the respondent was persist- 
ing in’ her mental torture of , the petitioner 
in even resisting his petition for judici;d 
separation at this stage because .she takes 
pleasme in the mental torture thereby caused 
to the petitioner. 

47. To repel these armments of Mr. 
Bhasme, Mr. Paranjpe, the learned Counsel 
for the wife, stated that his client had still 
hopes of reconciliation with the husband 
and he would, therefore, restrain himself 
from saying all that he wanted to say or 
could say on the evidence, but the least 
tiiat he had to say, not on the instructions 
of his client blit purely as a matter of argu- 
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ment on the ■ evidence, . "was ’^at -the Peti- 
tioner had dishonestly adopted the pl^ ot 
cruelty because his real^ intention in fitog 
the petition was . to get a divoiTO on the 
basis that the respondent was ot unsound 
mind and Bering from schizophrenia. He 
contended that althou^ the Assistant Judge 
might not have adopted .the correct ratio 
decidendi in assessing the conduct of the 
parties and the consequences, he had ar- 
rived at the correct conclusion and -rightly 
held that the petitioner was not entitled to 
ju^cial separation. 

48. In view of these contentions, it is 
Brst necessary to state, as far as it is possible, 
■the meaning of the word 'crueltj’’ in matri- 
monial law as a . .ground for judicial separa- 
tion. Cruelty may be of infinite variety. 
It can be subtle , or brutal. If may be physi- 
cal or mental. It may be by words, ges- 
tures or by mere silence, violence or non- 
violence. That is the reason why Cot^ 
have never tried to give an exclnsive defini- 
[tion of cruelty as understood in matrimonial 
llaw. . 

49, Before the Hindu Marriage Act, 
1955, the Indian Courts generally applied 
die principles followed by the English Courts 
in deciding this question in so far as they 
were applicable to conditions in Indian 
Society. In Moonshee Buzloor Ruheem v. 
Shamsoonnissa Begum, (1866-67) 11 Moo 
Ind App 551, the parties were Muslims, but 
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the Privy Councif adopted the exposition 
of the law regarding cruelty as prevailing 
in Endand more than a hundred years ago 
and observed: 

“The Mohomedan law, on a question of 
what is legal cruelly between Man and Wife, 
would probably not differ materially from 
bur own, of which one of the most recent 
expositions is the following; — “There must 
be 'actual violence of such a character as to 
endanger personal health or safe^; or there 
must be a reasonable apprehension of it,” 
“The Court”, as Lord Stowell said Evans v. 
Evans (1 Hagg. Con. Rep., 87, et seq.) 
"has never been driven off this ground.” 

In Yamunabai v. Narayan, (1876) ILR 1 Bom 
. 164 in which the husband and wife were 
Kohanasllia Brahmins Mr. [justice Meboll 
and Mr. Justice West, following tlie above 
decision adopted die principles followed by 
English Courts. . In Meherally Mooraj v, 
Sakerlchanoobai, (1905) 7 Bom LR 602, Mr. 
Justice Batchelor {allowed the same princi- 
ple in a case iri which the parties belonged 
to the Klioja community. The march of 
the' Indian Courts mth tiro English Courts 
in expounding . die concept of cruelty is il- 
lustrated in Cowasji ■ Nuseerwanji Patuck v. 
Shehra-Cowasji Patuck, 39 Bora LR 1138 — 
(AIR 1938 Bom 81) in whicli Mr. Justice 
■ B. J. . Wadia after. ' referring to the above 
Privy Council case stated: 

“The word 'cruelty’ has not been defined 
in the Act, but there is no doubt that it 
means legal cruelty as understood in Eng- 
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lish law, namely, injury, , causing _danger tot 
life or. limb or health , or Teasonable appro-;;' 
hension of such' injury”.. ; _ ,• ■ , ; ;;-i 

Ho approved of the follonnng passage in. : . 
Evans V. Evans, (1790) 1 Hagg Con 85:— - ; , 
“Mere austerity of , temper, ■ petulenco of 
manners, rudeness of ; language, a_ want 6f - 
civil attention and accommodation, even 
occasional sallies .of passion, if they- dp, not ' , 
■threaten bodily harrn, do not amount to legal- 

■ cruelty: 'they are hi’^ moral offences in the 
marriage state undoubtedly, not innocent, 
surely in any state of life, but still they 
are not that cruelty against which the law 
can relieve,” 

50. It is, therefore, necessary to consider 
the question of cruelty, in the light of the , 
exposition of that law for the time being 
in force in England which is consistendy’ 
and precisely stated in Tolstoy’s Divorce and 
Matrimoaial Causes, Sixth Edidon, 1967 at 
page 61 as follows: — 

^ ^Cruelty which is a ground for dissoW 
don of marriage may be defined as wilful . 
and unjustifiable conduct of such a charac- 

■ t^r as to cause danger to life,' limb or health, 
bodily or mental or as to give rise to .a 
reasonable apprehension of such a danger,” 
The learned author further goes on to say: — 

“In 1963 the meaning of cruelty was inter- 
preted by the House of Lords in Collins v. 
Gollins, [(1964) AC 644] and Williams v. 
^illimns,. [(1964) AC_ 698] and pre'vious 


decisions must be read in the light of these 
two cases. Intention is not a necessary in- 

g edient of cruelty and neither a medevo- 
3t intention, nor a desire to .injure, nor 
■ ^owledge that the act done is wrong and 
hurtful, need be present for conduct to ■ 
amount to cruelty; tiro question in all cases 
is whether the respondent's conduct Was 
Cruel, radier than whether the respondent 

■Was himself or herself a cruel person 

There are no limits to the kind of con- 
duct which might constitute cruelty, but 
whatever the conduct it must He grave and 
Weighty and which can properly be des- 
<^bed as cruelty in tiie ordinary sense of 
we term. Spouses take each other . for 
better or worse, and it is not enough to show 
Wat they find life together impossible, even 

if ‘there results injury to health 

.Since 1964 AG 644 and 1964 AC 698. , 
were are two tests which must be satisfied 
for cruelty to be established: first, is the 
conduct complained of sufficiently grave and’ 
weighty to warrant tire descripti'bn of be- 
ing cruel ^ and, secondly, has tiie conduct • 
caused injury to health or reasonable ap- 
prehension of such injury.” 

Ha'vdng regard to these principles and the 
en&e evidence in tiie case, in my judgrrient, 

1 find tiiat none of the acts complained or 
against the respondent can be considered to 
be so sufficiently grave and weighty as to 
be described as cruel according to the malri- 
wonial law. Tlie acts comjnained of are. 
expressions ■ sometimes of rebuke, . sometimes ' 
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of remorse : very often arising out of occa- 
sional ill-tempers which are the ordinary 
wear and tear of married life. Even tihe 
application maide by the respondent, to the 
Ministry of Agriculture . which is, perhaps, 
the gravest of the acts attributed to the res- 
pondent cannot be considered as a cruel act. 
It has not injured the status or health of 
the petitioner. It was in fact an act of an 
innocent wife who was placed in a pitiable 
position by her husband who charged her 
with insanity while she was pregnant and 
had to take the shelter of her parents. 

51. Apart from this, what 4e Courts 
have to bear in mind when deciding these 
questions is, in my judgment, clearly in- 
dicated in Sections 10 and 23 of the Hindu 
Marriage Act, the relevant provisions 'of 
which are as follows: — 

. “10. (1) Either party to A marriage, whe- 
ther solemnized before or after the coni- 
mencement of this Act may present a peti- 
tion to the District Court praying for a 
decree for judicial separation on the ground 
that the other party — 

(b^ has treated Ae petitioner with such 
cruelty as to cause a reasonable apprehen- 
sion-in the mind of the petitioner that it 
will bo harmful or injurious' for the petitioner 
to live wth the other party. 

23. (1) In any proceeding under this Act, 
whether defended^ or not if the Court is 
satisfied that — 

(a) any of the grounds for granting relief 

exists and the petitioner is not in any way 
taking advantage of his or her own wrong 
or disability for the pmrpose of such relief, 
and ■ . . . ' 

(b) where the groimd of the petition is 
the ground specified in Clause (f) of sub- 
section (1) of. Section 10, or in .Clause {i) 
of sub-section (1) of Section 13, the peti- 
tioner has not in any manner been accessory 
to or connived at or condoned the act or 
acts complained of, or where the ground 
of the petition is cruelty the petitioner has 
not in ' any manner condonea the cruelty, 
'and 

(c) the petition is not presented or prose- 
cuted in collusion /with the . respondent^ and 

(d) there has not been any unnecessary 
or improper delay, in instituting tlie proceed- 
ing, and 

(e) there is no. other legal ground why 
relief should not be granted, 

then, and in such a case, but not otherwise, 
the Court shall decree such relief accord- 

• (2) Before proceeding to grant, any relief 
under this Act, it shall be the dutj’- of the 
CoTut in the first instance, in every case 
where it is possible so to do consistently 
with the nature and circumstances of the 
case, to m^e every endeavour to bring 

( about a reconciliation between the parfes.” 
The Parliament in enacting these provisions 
has clearly indicated what are the tests to 
1970 Boin./21 IX G-^19, 


be followed by the Courts in India. First, 
the acts, words, omissions, or events alleged 
to amount to craelty directed against the 
petitioner must be proved beyond 'reason- 
able doubt, .This must be in accordance 
-with the law of evidence. Second it must 
be established that there is an apprehension 
in the inind of the petitioner that it would 
be' harmful or injurious for the petitioner 
to live . with the other party. No doubt, 
.every petitioner wiU say .that he apprehends 
^ch harrn or injury. But he must be able 
to establish that what he apprehends is. real 
harm or- injury.- Even that is not enough; 
and the third requirement of law is that 
the Court must be satisfied that this ap- 
prehension is reasonable having regard to 
^ the. facts and circumstances of the case 
including the physical, mental and social 
condition of the parties concerned; their 
status, perhaps social, economic and physi- 
cal; the nature of the differences between 
the spouses; the welfare of the children, if 
any,_ of the marriage; the conduct of the 
parties towards each other during coverture 
and thereafter, including the conduct of the 
parties in the course of the prosecution of 
the matrimonial petition, if necessary, 
depending on the nature of each case; and 
possibly what the Court ought to regard 
as the prevailing notions -regarding the con- 
duct and relation behveen husband and 
wife. , Moreover, the 'Parliament has con- 
sidered that even this is not enough to en- 
title the petitioner to relief, if the conduct 
of the petitioner himself disentitles him to 
any relief, because if the Court finds that 
.the petitioner is taking advantage of his own 
wrong, it is the duty of the Court not to 
grant the relief. Hence the fourA require- 
ment laid down by the law is that the peti- 
tioner must satisfy the Court that he is not 
in any way taking advantage of his or her 
own wrong or disability for the purpose of 
the relief. The fifth requirement, so far as 
the present case is concerned, which is men- 
tioned in Section 23 is that where the ground 
of the petition is cruelty, as in the present 
case, the petitioner has not in any manner' 
condoned the cruelty. 

52. In my judgment, the petitioner in 
this case must fail even assuming that all 
that he has established amounts to cruel 
treatment by the wife to him, because the 
present petition was filed against the res- 
pondent as a person of unsound mind. At- 
tempt was made to appoint a guardian for 
this alleged lunatic. The wife established 
that she was not a lunatic and the petition 
proceeded on the footing that she was not 
• a limatic. In spite of this, tlie husband has 
persisted in contending in all the three Courts 
that she was suffering from schizophrem'a 
and that idone is the explanation for all 'that 
. she said and did during their coverture. I 
have already held above that this charge 
against the .respondent is entirely baseless. 
It xvas utterly -wrong on the part of the 
.husband and his parents and his relations 
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tn Poona to -subject the respondent to the 
inhuman indignity of being examined as an 
insane ■ person while she was taking meals 
in -tbe house. ; ; 

53. Moreover, a perusal of the pleadings 
and the evidence led in the case shows that 
the petitioner was more particular , about 
getting a divorce, than to prove cruelty and 
get a judicial separation; and the alleged 
instances of legal cruelty, were trotted out 
ad nauseam to establish that she was schizo- 
phrenic, in which attempt, the husband has 
miserably failed in all the three Courts now. 

54. Besides, , it is common ground that 
die husband and ^vife cohabited till- Febru-^ 
[ary 27, 1961 at Arbhavi, Poona and Delhi 
and the last daughter bom, Pratibha, was 
delivered in August 1961, In my judgment, 
this clearly establishes that the husband him- 
self had condoned all the alleged so-called 
acts of cruelty by his unfe. It is a well- 
settled principle in matrimonial law in gene- 
ral that condonation involves 'forgiveness 
confirmed or made effective by reinstate- 
ment, as stated by Lord Chancellor Simon 
in Henderson v. Henderson, 1944 AC 49. 
Normally, sexual intercourse is evidence of 
both forgiveness and reconciliation and raises 
ja presumption of condonation in the case of 
either spouse. It may be rebutted by evi- 
Idence suCBcient to negative the intent to 
forgive. 

55. The moral virtues , of the wnfe in this 
case are not challenged by tire husband. It 
must be said to his credit that in spite of his 
obsession that his wife was suffering from 
schizophrenia, he has not made any remark 
against the chastity or against tlie moral 
cliaracter of the wife. . In these circum- 
stances, as the husband and wife parted 
when the wife was pregnant, it must be 
held that till the date of parting whatever 
happened beUvecn the husband and wife 
was condoned by the husband. The wife 
was reinstated to her position. . The husband 
is not entitled to anj' relief- on tlie ground 
of any of the acts committed by her during 
coverture till Fcbniaiy 27, 1961. For -rea- 
sons which will be stated below', I hold that 
the husband has failed to prove that the 
wife did anytiiing which amounted to treat- 
ing the petitioner w'ith cruelty after that 
date. On this ground alone, the petition is 
[liable to be dismissed. 


5G. Ivloreover, I have carefully consider- 
ed the oral and documentary evidence re- 
garding , the alleged acts of cruelty. They 
are hot specifically and clcarlv mentioned 
ns such in the petition filed by tlie peti- 
tioner. The parties have led oral or docu- 
mentary evidence regarding tire alleged acts 
(allhough mainlv i,n the context of schizo- 
phrenia). Tlie low'cr - Courts have discussed 
them. The trial Court was not prepared to 
believe the petitioner’s uncorroborated testi- 
mony regarding them and relied on the so- 
called admis-sions in the respondent’s writ- 
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excluding many , of these writings as secured;- 
-by force referred to tlie others and found, ’ 
that none - of them showed any * acts , of , . 
cruelty. As already stated by me, -the trial; 
Court appears to have erroneously assumed; 
that admissions in . the W'ritings were con-; ; 
elusive proof of the matters iii issue; and the 
Assistant Judge vvrongly excluded inany' of 
fliem applying .the law of confession. I,.- 
therefore, went through all the relevant 
■ WTitings and letters 'in which the respondent 
admitted the words which she u.sed, apolo- 
gised for them and promised to. coihe up . 
to the standard, required by her Kusband. 

57. In my judgment it is \vrong to rely, 
on diese admissions as conclusive proof of 
acts of cruelty because tbe W'ords of abuse 
or insult or provocative remarks or retorts 
contained iberein ' are all stated without 
reference to tbe context. They could not 
have been, addressed .. in vacuum. Every, 
abuse, insult, remark or .retort must have 
been probably in exdiange for remarks . and 
rebukes from the husband. Mr. Bbasme.' 
argued that such is, not the case - of . tbe 
respondent. Her case is that she was forced 
to give all these writings and Mr. Bbasme 
submits tliat no such case of force was 
made eitlier in tbe written statement or at 
any time before she gave evidence. Tliat 
is true. But a Court is bound to consider 
the probabilities and infer, as I have done, 
that diey must have been in the , context 
of the abuses, insults, rebukes and remarks 
made by tbe husband, and w'ithput evidence 
on the record %vith respect to the conduct 
of the husband in response to which tlie 
w'ife behaved in a particular - w'ay on each 
occasion, it is difficult, if not impossible, 
to draw inferences against tbe wife.' 

58. I have read all tliat the wife wrote 
from 1956 to February 27, 1961 ori which 
day, she was practically • abandoned as schi- 
zophi-cnic in a callous manner by her hus- 
band in .Poona. I find that most of 
tlie words , and sentences and acts were 
sallies of ill-temper or retorts : exchanged 
for the rigid expectations and rebukes by 
tbe, husband. They were the result of . the. 
delicate and sometimes turbulent interplay 
of the personalities of tlie husband and wife. 
The husband w'ith a brilliant academic 
career, a Class I Government of India Ofiicer 
and Assistant Professor in the All India In- 
stitute of Agriculture at Poona expected his 
W'ife to yield to the norms set, up by him 
in liis household. The wife also a Science 
graduate at the relevant time (she passed 
M. A. examination of Delhi University' in 
1964 during the pendency , of the litigation) 
tried her best to come up to the .meticulous 
standards set up by the husband. But Iho 
husband was not satisfied. Ho. pulled on 
somehow' in tliis unsatisfactory . w'ay from 
1958 to February' 27, 1981. He had two 
daughters from her and was eiqpecting a 
third and then, unfortunately, in his relent- 
less search for tlie causa causans of the faib 


ings. The Assistant Judge in appeal while- ures and infirmities of liis wife he bit upon 
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scTiizoplireiiia. He thouglit that he had dis- 
covered his wife completely. Perhaps in 
consultation with his father (a lawyer) and 
brother (a medieal practitioner) he convin- 
ced himself that schizophrenia is incurable' 

. ■ unsoundness of mind. He felt tliat the only 
jg' way of getting rid of his marital troubles 
r was to file a petition for nullity or divorce. 
All this was Aoroughly vTong on the part 

• of the husband. But somehow , he nursed 
' and cultivated nn invincible repugnan'cy to" 

die company of' his ivife wliich he cannot 
shed even mter seven years of litigation in 
'die Courts mainly , because he perhaps still 
thinl<s that his wife is suffering from schizo- 
plirenia. He sees every act and omission of 

• his ■ ■wife in this frame of mind and appre- 
hends that he cannot live with her. He 
may not be dishonest in his belief, as sug- 
gested by Mr, Paranjpe, learned counsel for 
the wife. He is -certainly unwise and un- 
reasonable in sticking to that belief despite 

- the just^and proper decisions of the two 
Courts below holding that his wife is not 
schizophrenic. 

59. It is in this background of the hus- 
band’s conduct and attitude that all the al- 
■ legations made against the ivife by him 
■must be considered. Apart from the fact 
that all the facts and words prior to Febru- 
ary 27, 1961 were condoned by him, there 
is nothing in them which can be considered 
as cruel. They do amount to reactions and 
' . expressions, occasional abuses and insults 
about what she felt about the household, 
her husband and his family. For instance, 
when the husband, wrote that he would pre- 
fer to stay with snakes without teeth and 
scorpions without poison rather than stay 
with a wife like her, she replied that she 
would like her teedi to be extracted by him, 
so.tliat she could live vidth him like snakes. 
Wliat is cruel about this? The husband is 
a Deshastha Brahmin. The Nvife is a Kok- 
nastha Brahmin. The wife wrote that if he 
. did not like a Kokanastha Brahmin girl, he 
should have thought about it before mar- 
riage, This must have been in the context 
of some remark made by the Deshstha Bra- 
hmin husband against his Kokanastha Bra- 
hmin wife criticiing the ' Kokanasdia com- 
munity. Such tactless remarks and retorts 
can never be considered as amounting to 
- cruelty. Sometimes the wife said objection- 
able things for wliich she repented. As I 
have aheady referred to the ■ important al- 
^ legations while summarising tire findings of 
• the Civil Court above, I do not rvish to 
repeat and discuss theni in details. - Although 
I am not prepared to agree rvith the Assis- 
tant Judge and say that she used no words 
of abuse and insults, I cannot agree with 
die trial Court and hold that they amount 
to cruelt}’’ as understood in matrimonial law. 
The tongue can undoubtedly pierce deeper 
than the sword. Injmies inflicted by the 
tongue may be deeper and may last longer. 
But what happened between the husband 
and wife in me present case cannot be con- 
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sidered, as so grave and serious as to re- 
sult in such injuries. Ill-temper, petulance 
of manners, rudeness of language,, a want 
of ciyd accommodation, occasional salhes of 
rvit and passion, frequent nagging were 
shared commonly by both husband and 
wife. Hence the husband cannot complain 
that the wife was cruel to him, Both must 
suffer it in silence or overcome it by pru- • 
dent conciliation. 

60. Mr. Bhasme argued that in any 
event the wife’s conduet after February 27, 
1961 firstly,, in not caring to undergo the 
treatment' in the Mental Hospital .at Yeravda 
Secondly, in not beheving and leaving her 
husband unceremo.niouslyon March 19, 1961 
at Delhi, thirdly, in applying to the Ministry 
of Agriculture making allegations against 
him and his family, fourthly, in suppressing 
the certificate given to her by Dr. Roshan 
Moster, fifthly, in persisting in this litiga- 
tion, .not to agree to judicim separation, al- 
though she herself stated in her application 
to tire Ministry of Agriculture that she did 
not hke to live with him and he and his family 
members were wicked, and lastly, in not 
allorving her children to meet their father 
for some montlis before the petition was 
filed — consisted of intolerable acts of cmelfy 
on the part of the wife. This argument 
ignores the conduct of the husband — 

(1) in abandoning the rvife and children 
at Poona to the tender mercies of her parents 
and brotlier while she’ was pregnant base- 
lessly assuming that the wtfe rVas a schizo- 
phrenic, 

(2) in not providing for any expenses to 
the wife and children after they retained to 
Delhi in spite of notices, and 

(8) in not caring to look them up even 
after the delivery of the third child. 

In my judgment the wife was fully justified, 
in these circumstances, to make a represen- 
tation to tire Ministry of Agriculture and in 
not supplying the certificate of soimd mind 
given to her by Dr. Roshan Master. The 
husband and his family suspected her sanity. 
She naturally described them as nicked. She 
lost faith for the time being in her husband’s 

f ood faith. She did not intend to jeopar- 
ize his job. She wanted to preserve her- 
self and her children. There is notliing 
unjustifiable even in her conduct and atti- 
tude in the course of this litigation. With 
all his faults, she gloves and respects her 
husband', the father of her three daughters. 
She wants to hve xvith him and make him 
happy if a chance is given to her. Her 
conduct and attitude have been rightly 
praised by the' two Courts below. She has 
rightly .insisted that her husband should not 
try to run away firom his matrimonial obli- 
gations hke a bhnd man groping on an un- 
familiar road on the basis of an erring belief 
in scliizophrenia.' She is doing her best to 
win back her husband for herself and the 
father for the^children. 
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61. 'Wheliier 6ie alleged acts of t^elty 
are viewed sin^y .or cumulatively, iliey are 
all humdrum, ordinary results of the short- 
comings of both the husband and wife. The 
great Indian poet Kalidas gave a universal 
advice to young housewives through 
Shaldmtala when he said ‘T)o not go against 
the husband’s wishes even if you are. upset 
by anger”. . ■ 

( jraK m:) ' ■ 

But how many housewives have been able 
to' follow this wholesoine' advice? Marriage, 
which is otherwise very virtuous, as in ihe 
present case, cannot be broken rip merely 
because the wife has conunon foibles shhred 
by ihost 'Women. 'No incident alleged by 
the husband wewed in isolation or in the 
background of all other incidents cumula- 
tively can be considered so grave and 
weighty as to justify a' finding of cruelty 
as required by matimnonial law. 

61 A. A perusal of the provisions of the 
Hindu Marriage Act,. 1955 shows that it 
justifies breaking up of the matrimonial tie 
only when there are grave and wei^ty rea- 
sons which make it wrong to continue the 
matrimonial home. Mutual irritability, 
mutual incompatibility and even mutual con- 
sent are not considered sufficient under the 
Act to break up the matrimonial home by 
a decree of the Court. Marriage is still as- 
sumed to bo a basic, vital and fundamental 
institution not only for the physical, mental, 
spiritual and social comforts of the spouses 
but for the maintenance, protection and 
education of the progeny. The Court can- 
not countenance ill-coceived notions of an 
intemperate husband to shatter the legitimate 
hope of a virtuous wife for re-urdon. It is 
tnie that the efforts made in the two Courts 
below and in this Court, as well as outside, 
to reconcile the husband and wife, who 
have not lived together since February 27, 
1961, have completely failed bn account of 
the vmbending temper of the husband. But 
I am convdnced that he has not done what 
a right-minded, reasonable, fair, practical, 
highly educated and wise husband ought to 
do. 

62. Having regard to all tliese aspects 
of the matter and all the facts and circum- 
stances of the case, I must hold that tliere 
is no substance in any of the grounds mged 
by' the appellant _ in his petition and the 
petition must be dismissed with costs through- 
out. The law does not and cannot allow 
even by a. decree of judicial separation 
breaking up of a marriage wliich has re- 
sulted in the birth of three innocent child- 
ren in the manner wan ted. by the husband 
in the present case. His apprehension that 
he cannot live safely wnth his ■wife is, in 
my judgment, most Unreasonable. 

63,. In the result, the second appeal is 
dismissed with costs throughout and for the 
reason stated above, the decree passed fjy 
^the Assistant Judge is confirmed. The res- 


pondent is given libertv to .. withdraw the 
amount deposited by me appellant' in, this. 

Court. . '. ■ " , ' - . ' ■ 

Appeal dismissed. . ’ . 
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‘ M. R. ; Pillai, Petitioner v. M/s. Motilal 
■Vrijbhukhandas and others. Respondents. . 

Criminzd Revn. Applns. Nos. 282 to' 284, 
857 to 360 and 363 of 1969, D/- 24-4-1969. . 

(A) Constitution of India, Article 14 — 
Equality before Law — Collection of evi- 
dence against accused and filing charge-sheet 

— Discretionary with police ■ — Prosecution 
of soioae accused and dischjtfge of others on 
the basis of evidence collected by police ^ > 
Not discriminatory. 

The pohee have a discretion in collecting 
evidence against . the accused and in filing 
a chargesheet. A coiut cannot compel the 
police to file a chargesheet if the police 
come and tell thp C6urt that they are un- 
able to prosecute some persons because they 
have no evidence. It cannot be said that 
they have discriminated’ against the other 
accused against whom they have collected 
evidence. Even if the police are wrong 
and the persons against whom the police 
did not collect evidence had also committed 
offences, it cannot be suggested ^at tbe 
police, have discriminated against the ac- - 
cused because they have collected evidence 
against them. Siniilarly, if the police come 
to the conclusion tliat they cannot file charge- 
sheets against some of the accused because 
of certain opinion given to ' tliem, all that 
the Court can do is to discharge the accused 
and tliis cannot be said to be discrimination. 

(B) 'Forward Contracts (Regulation) Act 
(1952), Section 22A — Power to search and 
seize books of accounts or otiicr documents 

— Section doss not debar police from exer- 
dsing powers under Section 165, Criminal 
P. C. AIR 1968 AH 838, Diss. from. 

, , (Para 15)' 

(C) Cnminal P. C. (1898), Section 165 — 

Powers under — Section 22A, Fonvard Con- 
tracts (Regulation) Act (1952), does not de- 
bar police from exercising power. AIR 1968 - 
All 338, Dissented from. (Para , 15) 

(D) Forrvard Contracts (Regulation) Act 

(1952), Section 2 (1) — “Ready delivery con- 
fract’ ^ — Merely because the word “deliveiy / 
is -written in some of the entries with, a 
dale, tifie contracts cannot . ' become ready 
delivery contracts. AIR 1968 SC 653, Rel. 
on. (Para 24) 

(E) Forward. Contracts (Regulation) Act 
(1952), Section 2 (c) — r Tonvard Contract 

— Court has to consider real nature of tran- 
sactions and real intention of parties at the 
date of transactions fi'om the contract as . 

DN/bN/B605/70/GWM/D ^ 
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well as surrounding circumstances. AIR 
1969 SC 9, Rel. on. _ (Para 25) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 9 (V 56) = 

■ 1968-2 SCR 565, Modi Co. v. . 

Union of India ■ '25 

(1968) AIR 1968 SC 653 (V 55) = 

1968 Cri LJ 661, State- of Gujarat 
V. Manilal Joitaram 24 

(1968) AIR 1968' All 338 (V 55) = 

. 1968 Cri LJ 1325, Bullion and 
Agrieultural Produce Exchange Pvt, 

Ltd. V. Forw£frd Markets Commis- ' 
sion, Bombay , . , 11 

(1965) AIR 1965 SC 1 (V 52) = 

1965 (1) Cii LJ 100, Nilratnan Sircar 
V. Lakshrdi Narayan Ram Nivvas 16, 19, 
(1964) AIR 1964 SC 1300 (V 51) = 

1965-6 SCR 1001, Dhirendra Nath 
V.- Sudhir Chandra 14 

(1964) Cri Appl; Nos. 753, 797, 798, 

.799, 800 and 801 of 1963, D/- 
6-4-1964 (Bom) -10 

(1963) AIR 1963 SC 822 (V 50) =• 

1963 (1) 'Cri LJ 809, Radha Kishan 
V. State of Uttar Pradesh 13 

(1962) AIR ■ 1962 SC- 63 (V 49) - 
' (1962) 2 SCR 694 •= 1962 (1) 

Cri LJ 106, Delhi Administration 
V. Ramsing 16 

(1962) AIR 1962 'SC 1694 (V 49) = 

1963-1 SCR 98, Collector of Mon- 
ghyr V. Keshav Prasad 14 

(1960) AIR 1960 SC 210 (V 47) = 

1960 Cri LJ 286, State of Rajasthan, 
v, Rehman IS, 14 

(1956) AIR 1956 SC 44 (V 43) = 

■ (1955) 2 SCR 925 = 1956 Cri LJ 

140, 'Matajog Dobey v. H. C. Bhari K 
(1955) AIR 1955 SC 191 (V 42) = 

‘ (1955) 1 SCR 1045 = 1955 Cri LJ 
874, Budhan Choudhary v. State 
of Bihar !7 

(1907) ILR 31 Bom 438 = 6 Cri LJ 
60, Emperor v. Kaitau Doming 
Femad 16, 19 

Cri. Rev. Applns. Nos. 282 and 283 of 1969; 

G, A. Thakkar with Ashok Desai I/b M/s 
Malvi Ranchhoddas Ramesh Shroff and Co., 
for Accused; P. P.' Khambata vrith Ragha- 
vehdra A. Jahagirdar, Advocates, for Com- 
plainant; Raghavendra A. Jahagirdar, Hono- 
rary Asst, to Govt. Pleader, for State. 

In Cri. Rev. Appl. No. 284 of. 1969: 

- Ashok Desai I/b M/s Malvi Ranchhoddas 
Ramesh Shroff and Co., for Accused; P. P. 
Khambata with Raghavendra A. Jahagirdar, 
for Complainant; Raghavendra A. Jahagirdar, 
Honorary Asstt. to Govt. Pleader, for State. 
In Cri, Rev. Appls. Nos, 857 to 860 and 863 
of 1969: 

IC. D. Shah, Advocate, for Accused; 
Raghavendra A. Jahagirdar, Honorary Asst, 
to Govt. Pleader, for State. 

ORDER: Ihe above 8 applications are 
Bled by ' the accused against whom 8 cases 
are pending in the Coiurt of -the Presidency 
Magistrate, 28th Court, Espkmade, Bombay. 


The petitioners pray in these revision ap- 
plications that the order passed on March 
22, 1969 rejecting the application filed by 
■ fte accused in case No. 957/P of 1968 and 
the charge framed by the Presidency Magis- 
trate on March 25, 1969 against' the res- 
pective accused in 8 cases should be set 
aside and the petitioners should be dis- 
' ch^ged. As these petitions involve common 
points and relate to common facts,- they 
can be disposed of by one judgment, 

2. The pmticulars of the charges framed 
against the petitioners in the 8 cases may 
be summarised _and stated as in a tabular 
form as follows: — 

(For Tabular Form see next page) 

■When the charges were framed against 
the accused, the accused pleaded not guilty 
and the hearing of the cases has been stay- 
ed by this Court after admitting the above 
revision applications filed by the accused. 

3. The material common facts relevant 
for the purpose of disposing of these revi- 
sion applications are as follows: — 

On January 9, 1963, the Government of 
India issued a notification prohibiting for- 
ward contracts for sale or purchase of silver. 
On April 2, . 1968 upon a complaint filed 
by the complainant, the Enforcement OflBcer 
•of the Forward Markets Commission consti- 
tuted under the Forward Contracts (Regula- 
tion) Act, 1952, Sub-Inspector of Police, 
Crime Branch (Drugs Control), C. I. D. 
Bombay suspecting that certain finns of* bul- 
lion traders of Zaveri Bazar were conduct- 
ing illegal forward trading in silver in con- 
travention of Section 17 of the Forward 
Contracts (Regulation) Act, 1952 read with 
the aforesaid notification, raided the premi- 
ses belonging to 8 firms suspected to be 
contravening the Act. During the raid, 47 
persons including the petitioners were arrest- 
ed, several documente found on the pre- 
mises or with the persons arrested were 
seized and the accused were released on bail 
by tire police. Thereafter the documents 
seized were scrutinised by the officers of 
the Forward Markets Commission and one 
Pradhan designated as Research Officer sent 
reports to the police alleging that the docu- 
ments scrutinised disclosed that the firms 
of tire petitioners were entering into for- 
ward contracts in contravention of Sec. 17 
of the Forward Contracts (Regulation) Act, 
1952. The rest of the persons arrested on 
the basis of the documents seized from 
them had merely settled their transactions 
entered into by them by payment of dif- 
ferences. On perusal of the reports sub- 
mitted by the Research Officer Pradhan and 
all the papers and on recording the state- 
ment of Pradhan, the police filed 8 charge- 
sheets against the petitioners on October 31, 
1968. In the meanwhile, the police applied 
to the Cornt for extension of the period of 
bail of all the accused from -time to time. 
After filing the aforesaid chargesheets, on 
November 15, 1968, an application was 
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No. of 
Criminal 
Eevisioa . 
Applica. 
tion 


1. 282 of 
1969 


2. 288 of 
1969 


8. 28d of 
1969 


4. 857 of 
1969 


pPr. 8], . M. R. Pillai v. M. Vrijbliuldiaiidas (Vaidya - J.) 


A.I.R. 


No. of Names of the acorised Charges - ■ Brief Particulars of ' 

the case - , (Petitioners} under what ' . -: the Charge 

in the ■ , ■ ■ ' sections of ' ■ , ■ 

Court of the Forward ^ 

, Presi- . , ; ^ . ■ Contracts - ' . 

dency. • ' . . (Ee^atidh) - ' ' . . 

•-MagiA- '.Act, 1952 - 

' tr’ate, ’ i 


957/P of 1. Messrs. Motilal Vrij. 
1968 bht^andas. 

2. Shantilal Narayandaa 
Sonawala. 

8. Pushpavati Hariyant. 
lal Sonawala. 


958/P of .do. 

1968 


956/P of 1. Shantilal Narasrandas 
1968 Sonawala. 

2. Jayanti Kapurchand 
Shah. 

8. Pranjivandas Sham, 
hharlal Bhatt. 

4. Natverlal Mathuradaa 
Shah. 

960/P of 1. M/s. Easililal Man. 
1968 suldal & Co. 

2. Deoru] Kathodhhoi. 

_ •, 8. Chandrakant DeoraJ. 

^ hhai. 

• 4. Shyamsundor ’ Shiv- 
prasad Kabra. 


1. 21 (i), , 1. BeWeen January. 1968 

2 i (a) and . and April, 2, 1968 
22. ■ owned ,or kept a place . 

at 155, Shaikh Memon 
Street,' ‘'Bombay 2, ’ 
other . than place of ■ a 
recognised association 
and used for transact- 
ing forward contract 
in silver in contraveh- 
, tion of section 17. 

2. 21 (1), 2. Accused Nos. 1, 2 and 

21 (c), 22 8 managed or controE- 

ed the said place. 

1. 20(e), 22 1, For entering into a 

' prohibited forward 

contract in silver on 
Feb. 14. 1968 with 
Mahendra Champaklal 
for the purchase of 2 
_har3 of silver at the' 
rate of Es. 522.26 
per kg. 

2. 20(e), 22 2. For entering into a 

prohibited forward 
contract in silver on 
Jan. 15, 1968 with 
Ishwarlal Eantilal for 
. the purchase of 2 bars 
of silver at the rate of 
Es. 589. 44 per kg. 

21 (i) and ‘ For all of them join- 

21 (f) . , ■ ing together at 156. 

Shaildi Metuon Street, 
Bombay, 2 owned by 
Messrs. Motilal Vrij- 
bbulihandas for enter.: 
ing into forward con. 
tracts in silver. ‘ ■ 

1. 21 (i), 1. For using 95, Shaikh 

21(a), 22 Memon Street, for 

transacting forward' ’ 
contracts in silver .bo. 
tween January 1968 
and April 2, 1968. 

2. 21 (i), ■ 2. Partners accused Nos. 

21 (o) and 2, 8 and 4 and their 

22 firm accused No. 1 con- ; 
trolled and kept the 
above place. 
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- No. of 
Criminal 
Revision 
Applica. . 
tion. 

No. of 
the, case . 

, in- the . 
Court of 
.Presi- 
denoy 
Magis- 
trate 

Names of- the accused 
(Petitioners) 

• Charges 
under .vfhat 
sections of 

the Forward 

• Contracts 
(Regulation) 

' Act, 1952 


Brief Particulars of 
the Charge. 

1 

6. 858 of 

■962/P of 

-do- 

1. 20 (o), 22 

1. 

For entering into Teji 

1969 .. 

1968 

... 



option 'with Moti Vrij. 






bhukhan for 25 units 

- 





of 'silver between 






March 24, 1968 and 

. 





April 1, 1968. ■ 




2. -do- 

2. 

For entering into 
Manii option with 
Divan during the same 
period. 

6. 859 of 

968/P of 

1. M/s. Jamnadas Talk. 

1. 20(e), 22 

1. 

For ' entering into 

1969 

1968 

chand. 

read with 


‘Jota’ option with Y. 



2. Thakordas Gordhan. 
das. 

8. Bhagwandas Gor- 

' dhandas. 

4 . Vallabhadas Gor. 

dhandas. . 

- 19 


Navnit for 2 units of 
silver on February 29| 
1968. 

/ 



2. 20(e), 22 
read with 
19 

8. 20(e), 22 
read with 
19 

v 

2. For entering into 

^ ‘Jota’ option with 

Sunder Tulsi for 2 
units of silver on Feb. 
ruary 19, 1968. 

8. For entering ' into 

‘Jota’ option with 

'Keshav Chunilal for 2 
units on February 19. 
1968. 

7. s’eo of 

. 961/P of 

1 . M/s. ■ Rasiklal Man. 

S. 20 (e) and 


For entering into for, 

1969 

1968 

suklal & Co. 

2. M/s. Deoraj Eathed- 
hhai; 

,8. Chandrakant Deoraj- 
bhai. ■ 

4. Shyamsunder Shiv, 
prasad Kabra. 

22 


ward contract with 
Jethibai Pattodia on 
March 4, 1968. 

8. 863 of 

959/P, of 

1. Devraj Kathedbhai. 

S. 21 (i) and 


For joining together 

■ 1969- 

.1968 

2. Gordbandas Khated- 

S. 21(f) 


on April 21, 1963 at 



bhai. 

8. Eamnarayan Ram- 
■ dhan Earamji. 



95, Shaikh Memon 
Street, an unauthoris. 
ed place, for transact. 



4. Badrinarayan Heera. 
lal. 



ing forward contracts. 


made on behalf of die police to discharge 
38 of the 47 accused oh the ground Qiat 
there was no sufficient evidence to substan- 
tive any diarge against them. The learned 
Magistrate immediately discharged the said 
38 persons. 

4. On March S, 1969, the accused in 
.criminal case No.' 958/P of 1968 who are 
also the accused in case No. 957/P of T968 
, filed an application for discharging the ac- 


cused firstly on the ground that neither the 
prosecution nor tlie Court could, discrimi- 
nate between the 38 persons who were al- 
ready discharged and the present petitioners 
who were all arrested *in connection ivith 
die same kind of offences at the same time 
and place, secondly on the ground that the 
search and the seizure of the documents in 
the case were made without proper autho- 
rity of search warrants under Section 22A 
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of the Forward Coniracts (Regulatioh) Act, 
19S2 and hence all proceedings consequent • 
upon that search were . illegal, and . thirdly 
on the ground that the allegations _ and 
charges made in the' chargemeets were 
groundless. , , It was also, prayed m the smd ■ 
applications that the * questions raised - by the, 
accused were importmt questions of the 
validity of the prosecution in yiew of Part 
TTT of the Constitution of India and hence 
the case should be referred to the Hi^ 
Court under vSection 432 of the Code ; of 
Criminal Procedure, The application was 
supported by Counsel appearing for all the 
accused in all the other cases and it was 
treated as an application common to- all the 
petitioners by the learned Magistrate, 

5. By his 'order, passed on' March 22, 
1968 the learned Presidency Magistrate re- 
jected the application Tiled by the accused 
and proceeded to frame charges in 8 cases.- 
On March 25, 1969, he framed charges -in 
the 8 cases against, the respective accusech 
the particulars of which are briefly stated 
above, for contravening the provisions of the 
Forward Contracts (Regulation) Act^ 1952. 

6. The very contentions which were 
urged before the learned Presidency Magis- 
trate are urged in the above revision ap- 
plications challenging the said order • dated 
March 22, 1968 and praying for quashing 
the charges framed against the accused, 

7. The first contention raised is that the 
prosecution of the petitioners in the afore- 
said 8 cases after me discharge of the 38 
persons referred to above is hit by the vice 
of discrimination prohibited under Art. 14 
of the Constitution. Apart from any autho- 
rities, it is clear that Article 14 of me Con- 
stitution of India requires the State not to 
deny any person equality before the laws 
or equal protection of laws in . the territory 
of India. It is difficult to appreciate how 
die petitioners who are being prosecuted 
under the Forward Contracts (Regulation) 
Act can contend that they are denied equa- 
lity before die law, or equal protection of 
the law merely because some other persons 
are not prosecuted. Reliance was placed, 
however, on the decision of the Supreme 
Court in Budlian Choudhary v. State of 
Bihar, (1955) 1 SCR 1045 = (AIR 1955 
SC 191) where the scope of the protection 
afforded by Article 14 was discussed in the 
context of an attack on Section 30 of the 
Criminal Procedure Code which empowered 
■the State Government in certain areas to 
invest any District Magistrate, Presidency 
Magistrate or Magistrate of die first class 
with power to try as a Magistrate all of- 
fences not punishable with death and it was 

. held by the Supremo Court that Section 30 
of the Code of Criminal Procedure did not 
infringe' the fundamental right guaranteed 
by , Article 14 of die Constitution after lay- 
ing down the test of perinissible classifica- 
; tion for purposes of legislation. Their. Lord- 


Vrijbhukhandas . (Vaidya J.)' ' A. I. R. 

ships did observe in that case ■ at p. 1049 
(of SCR) .= (at P. .193 of AIR). ,, ; : 

‘Tt is also well established by the deci- 
sions of this Court that Article 14 condemns ■ 
discriihination not.onW by a substantive law,. 

■ but also, by a law of procedure.” - . • ; . 

Counsel for the accused also relied bn 
Matajog Dobey v, H. C. Bhari, ■ (1955) 2 
SCR 925 = (AIR 1956 SC '441 in which .. . 
the question of the validity of Section. 197 ' 
was challenged 6n the basis of discrimina- 
tion and once again the Supreme Court con- 
sidered the scope of the protection afforded -. 
by Article 14 and held that Section 197 of 
the Criminal Procedure Code could not be 
challenged on the ground that it •violated 
Article 14 of the Constitution, of. India and 
it was held further that Article . l4 .did not 
render Section 197 of the Code , of Criminal 
Procedure ultra vires as. the discrimination’ 
on the part of the Goverment to grant saiic-, 
tion against one public; servant and not 
against another was based on rational classi- 
fication. , , 

8. In the instant cases, in my opinion, 
no question of discrimination arises because 
the 38 accused who were discharged can- 
not be said to be simflarly placed or situated 
as the 'petitioners. The Pojice had not filed 
any charge-sheet against those 88 persons. 

In their application for discharge of those 
88 persons the police stated that tliere was 
no evidence on the basis of which they ■ 
could be prosecuted. That is not case 
so far as the petitioners were concerned. 
The police have not only ffled the charge- 
sheets and supplied the statements and docu- 
ments on which- th^ relied but . contended 
that the present petitioners ought to be pro- 
secuted. It is argued, that in their appli- 
cation for discharging the 38 accused it was 
stated as follows:' — 

“If is ascertained that some of the ac- 
cused mentioned in tiie margin have enter- 
ed into weekly delivery contracts in silver 
^d settled them by payment of differences 
instead of actual delivery. It was contend- 
ed that this type of contract amounted to 
fonvard contract. On the other hand it was 
opined by the Attorney General of India 
tliat a ready delivery contract cannot be said 
to be fonvard contract only because it. is 
not settled by actual delivery. On this 
point the Fonvard Markets Commission fol- 
lowed the opinion of the Attorney General 
of India and advised the police to act ac- . 
cordingly. The papers were tlien sent to ." 
the Cliief Police Prosecutor for . opinion and 
we have been advised to hold that tlie - 
charge under Section 20 (e) cannot be sub- 
stantiated under these circumstances.” ^ 

Tlie case of the accused is that the papers 
relied on by the prosecution against )lio 
petitioners revealed only weekly delivery 
contracts and settlement by payment of dif- 
ferences instead^ of actum delivery. The 
accused submitted tliat tlie ' conditions and 
terms on which tliose contracts were - enter- 
ed into Avero identical with the conditions ■ 
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and terms on wMck the . 88 discharged per- 
sons , entered into contracts and hence the 
accused were siniflarly placed with the other 
88 persons and the police could not discri- 
minate against the petitioners by prosecut- 
ing them and discharging the 88 persons 
who' had entered into similar 'contracts. 

9.. There is ho merit in this contention^ 
It is not correct to state that^the contracts 
which the petitioners entered into were 
Weekly delivery contracts settled by pay- 
ment of differences. The allegations of the 
police in the chargesheet are that the con- 
tracts which the accused entered- into were 
■forward contracts and not ready delivery 
contracts, pie police have a discretion in 
collecting evidence against the accused and 
in filing a chargesheet. It is now settled 
that a court cannot comply the "police to 
file a chargesheet if the police come and 
tell the Court that they , are unable to pro- 
secute some persons because they have no 
evidence. It cannot be said that they have 
discriminated against the other accused 
against whom they have collected evidence. 
Even assuming that the police were ivrong 
and the 88 persons against whom the police 
did not collect evidence had also commit- 
ted offences, it cannot be suggested that the 
police have, discriminated against the pre- 
sent accused because they have collected 
evidence against them. Similarly, . if the 
police come’ to the conclusion that they can- 
- not file chargesheets against some of the 
accused because of cert^ opinion given to 
them, all that the Coiut could do was to 
discharge . the - accused . and this caimot be 
' said to be discrimination. Merely because 
the police stated their, inability to prosecute 
the said 88 persons, they cannot be prevent- 
ed from prosecuting the present accused on 
the basis of the evidence which they have 
collected. The learned Presidency . Magis- 
trate; was, therefore, right in overruling the 
contention raised by the petitioners and in 
holding that no question of interpretation 
of . Article 14 arose in this case, 

10. The second contention raised on be- 
half of the petitioners' is that the prosecu- 
tion of the petitioners is based on evidence 
collected during the raid carried out on 
April 2, 1968 and this raid and search of 
the papers belonging to the accused was 
iUegm uecaiuse the police had not applied 
for a search warrant under Section 22A of 
|i the Forward Contracts (Regulation) Act, 

- 1952. The learned Presidency Magistrate 
overruled this contention following an un- 
( reported judgment dated April 3/6, 1964 by 
Mr, Justice Chitale and Mr. Justice Palekar 
in Criminal Appeals Nos. 753, 797, ' 798, 

' 799, 800 'and 801 of 1963 (Bom) in which 
' the conviction of the accused under Sec- 
tions 20 (e) (i) and 21 (f) of the Fonvard 
Contracts (Relation) Act; 1952. was chal- 
lenged inter alia on the ground that the 
search made by the police without a war- 
rant , issued by the Presidency Magistrate 


"was ■ illegal. On this question Mr. Justice 
Palekar observed: — 

‘Tt was, however, contended on their be- 
half that the search - itself was -illegd,- be- 
cause there . was no search warrant issued 
by the Presidency Magistrate as required' by 
Section 22A of the Act. It is true that under 
Section 22A of the "Act, any Presidency 
Magistrate or a Magistrate of the first class 
is empowered by warrant to authorize any 
police officer not below the rank of Sub-Inspec- 
tor to enter upon and search any place and 
seize books of accounts and other documents 
relating to options in goods, , It is also not 
disputed that . the officers who raided the 
place did not have any warrant issued by 
the Presidency Magistrate. It is, however, 
to be noted that the particular offences with 
which these respondents have been charged 
were cognizable offences imder Section 23 
•of the Act, and, therefore, when a complaint 
WM filed before the investigating officer 
with regard to the commission of the of- 
fence, the investigating officer was entitled 
under Section 165 of the Code of Criminal 
Procedure to search any place for an3dhing 
which the investigating officer had reason- 
able mound for believing that it was neces- 
sary for the purpose of investigation. We 
do not, therefore, think that the search con- 
•ducted by the police officers in this case 
after information was given of a cognizable 
offence was a search unauthorised by law.” 
With respect, I am boimd by this decision. 
Apart from that; I am fully in agreement 
with the view emressed by Mr. Justice 
P^ekar. Section 5 (2) of the Code of Cri- 
minal Procedure lays down that all offences 
irnder any other law shall be investigated, 
inquired into, tried and otherwise dealt witii 
according to the provisions, of tire Code 
of Criminal Procedure, but subject to any 
enactment for the time being in force regu- 
lating the manner or place of investigating, 
inquiring into,' trying or otherwise dealing 
with such offences. Section 23 of the F'or- 
ward Contracts (Regulation) Act; 1952 is as 
under: — 

“Notwithstanding anjrthing contained in 
the Code of Criminal Procedure, 1898, the 
foUoumg offences shall be deemed to be 
cognizable ■within the meaning of that Code, 
namely: — 

(a) an offence falling under sub-clause (ii) 
of Clause (a) of Section 20 in so far as 
it relates to the failure to comply, with any 
requisition made rmder sub-section (3) of 
Section 8; 

(b) an offence falling under Clause (d)'of 
Section 20; 

(c) an offence falling imder Clause (e) of 
Section 20 other than a contravention of 
the previsions of sub-section (3A) or sub- 
section (4) of Section 15; 

(d) an offence falling -under Section 21. 
The offences charged against the petitioners 
in the present cases are, under .Section 23, 
cognizable. There is no pro-vision in the 
Forward Contracts (Regulation) Act regu- 
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lating the manner or place 6£ investigating 
of Ae offences by the police. ' 

11. ■ It is, however, contended by Mr. 
Thakkar, the learned Counsel appearing for 
the petitioners in Criminal , Revision Appli- 
cation No. 282 of 1969, by Mr. Desai, the 
learned Counsel for the petitioners in Cri- 
minal Revision Application No. 283 of 1969, 
and by Mr. Shah, the . learned Counsel ap- 
pearing for the petitioners in the other cases, . 
that the pohce oCBcer cannot exercise his 
powers ‘ under ' Sections 157 and 165 of the 
Criminal Procedure Code and- search the 
place of offence without the autlioiity of 
a waitant issued under Section 22A. Now, 
Section 22A is as under: — 

“(1) Any Presidency. Magistrate or a 
Magistrate of the first class may, by warrant, 

. authorise any police officer not below tlie 
rank of sub-inspector to enter upon and 
search any place where books of account 
or other documents relating to forward con- 
tract or options in goods entered into in con- 
travention of die provisions of tliis Act, may 
be or may be rea.sonably suspected to be 
and such police officer may seize any such 
book or dopument, if in liis opiniom it re- 
lates to any such forward contract or option 
in goods. 

(2) The provisions of the Code of Crimi- 
nal Procedure, 1898, shall, so- far as may 
be, apply to any search or seizure made 
under sub-section (1) as diey apply to any 
search or seizure made under tlie authority 
of a warrant issued imder Section 98 of the 
said Code.” 

The contention raised on behalf < of the 
defence is sought to be supported by a deci- 
sion of a single Judge of the 'Allahabad. 
High Court in The Bullion and Agricultural 
Produce Exchange Pvt, Ltd. v. Forward 
Markets Commission, Bombay, AIR 1968 
All 338 where the learned Judge dissented 
from the aforesaid decision of Mr. Justice 
Clutale and Mr. Justice Palekar on the 
ground that the matter was not discussed 
in detail and he was unable to endorse the 
view point expressed by this Court. With 
utmost respect, the learned Judge was not 
right when he said tliat the matter was not 
discussed. The passage from tlie judgment 
quoted above shows lliat this Court has dis- 
cussed the contention and arrived at its con- 
clusion after taldng into consideration the 
prorisions of the Criminal Procedure Code 
and tlie Forward Contracts (Regulation) Act. 

12. Apart from that, in my opinion, the 
\de'w expressed in the Allahabad decision is 
not only contrar)' to tlie plain terms of Sec- 
tion 5 (2) of the Code of Criminal Proce- 
dure but is' inconsistent with the aim and 
object of the Forward Contracts (Regula- 
tion) Act in making certain offences under 
that Act cognizable. The enactment of Sec- 
tion 22A in that Act was clearly intended 
to enable a Magistrate to issue a search 
wiUTant authorising .any police officer not 
below the rank of a Sub-Inspector to enter 


upon arid semeh any place where books of .. 
account . and : other documents . relating to 
foiavard' contracts or options in, goods enter- . 
ed.into in contravention of. the prb'visions^ 
of that Act may be or may reasonably -be' 
suspected to be; But for this section, a,' 
Magistrate could issue a search ' warrant ^ 
only under the provisions of Section 96 or T 
98 of the ,Criminar Procedure .Code winch • , 
perhaps, would not cover , a case' of a place 
where, hooks of accoimt or other ■ documents 
relating to forward - contracts .or options in 
goods might be or .might reasonably be sus- 
pected to be. Section 22A must be harmo- 
nised wMi Section 23 which mhkes the of- , 
fences mentioned therein cognizable, which 
means that not only can the police arrest 
the accused without warrant but investigate • 
the offences under Chapter XW of the Cri- 
minal Procedure Code, In the absence of 
any specific provisions in tlie Forward Con- 
tracts (Regulation) Act preventing the police 
from exerciring tlieir powers of search under 
Section 157 or 165 of the Criminal Proce- 
dure Code and in the absence of any other 
provision regulating the manner of investi- 
gation by the police, contained in tlie Act, 

I find it impossible to agree with the view 
expressed in tlie Allahabad case. 

13. Moreover, Mr. Justice Satfsh Cliandra 
who decided that case, with utmost respech 
appears to have assumed that Section 22A 
is a specific provision relating to tiie search 
of places by tlie police, which it is not. As j 
stated above, Section 22 A is only an en- 
abling provision enabling the police to arm ■ 
tliemselves with a warrant' from the Magis- 
trate if the police consider it necessary to 
avoid allegations being made against tiiem. 

It confers a power on the Magistrate to 
issue a wairant wliicli he could not liave 
perhaps issued under tlie provisions of tlie 
.Criminal Procedure, Code. The learned 
Judge has referred to a decision of the 
Supreme Court in State of Rajastlian v. Reh- 
man, AIR 1960 SC 210 in. which the ac- 
cused was acquitted because he was prose- 
cuted after a search which was in contra- 
vention of the provisions of Section 165 of 
the Criminal Procedure Code arid that ac- 
quittal was confirmed, by the Supreme Court. 

A contention was raised before the Supreme 
Court tliat^the breach of the provisions of 
Section 165 was merely an irregularity and 
not an illegality, But , that contention was ■ 
not allowed to "be raised because’ it was not . ; 
raised in the two Courts below.- (See para. ^ 
10 at p. 213.) . In Radha Kishan v. State of' 
Uttar Prade.sh, AIR 1963 SC 822 a. larger 
Bench of tlie Supreme . Court held that a 
search in contravention of the provisions of ' 
Section 103 and 165 of tlie Co.do. of Crimi- 
nal Procedure could be resisted by the per- • 
son whose premises were sought ' to be ' 
searched and because of tlie illegality ' of: 
the search, the Court may examine care- ,, 
fully tlie evidence regarding the seizure, hiit . 
beyond these two consequences, no,^ further 
consequences ensued. ■' ' . ' 
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; 14.; It is difficult to appreciate how the 
decision of the Supreme Court ini’ AIR 1960 
SC; 210 could he relied on for the conclu- 
sion of the learned Judge that Section 165 
of the Criminal Procedure Code was not 
available for an investigation by the police 
of an , offence under tlie Forward Contracts 
(Regulation) Act, 1952. The learned Judge 
has further referred to Collector of Monghyr 
V. ICeshav Prasad, AIR 1962 SC 1694 and 
Dhirendra Nath v, Sudhir Chandra, AIR 

1964 SC 1300 wltich lay down tlie princi- 
ples of' interpretation of statutes regarding 
the question as to whetlier certain' provi- 
sions are mandatory or directory in the con- 
text of the words like ‘shall’ or ‘may’ - and 
has held that although the word ‘may’ is 
used in Section 22A of^ the Forward . Con- 
tracts (Regulation) Act, *1952, it should be 
construed as a mandatory . provision. With 
the greatest respect, J must say that I can- 
not follow how this conclusion' can be ar- 
rived on • the basis of the two decisions of 
-the Supreme Court relied upon by the 
learned Judge. 

15. In my view, therefore. Section 22A 
of the Forward Contracts (Regulation) Act 
does . not debar . the police from exercising 
the powers under Section 165 of the Crimi- 
nal Procedure Code. 

16. Mr. Thakkar further argued that the 
decisions of the Supreme Court in Nilratan 
Sircar .v. Lakshmi Narayan Ram Niwas, AIR 

1965 SC T, Delhi Administration v. Ram- 
sing, (1962) 2 SCR 694 = (AIR 1962 SC 
63) -and decision of this Court in Emperor 
V. Kaitan Burning Femad, (1907) ILR 31 
Bom .438 — (6 Gri LJ 60) supported his 
contention that Section 22 A excluded the 
operation of Section 165 of the Criminal 
Procedure Code, ' 

■ 17. Now Nilratan’s case, AIR 1965 SC 1 
was under the Foreign Exchange Regulation 
Act under whieh the Director of Enforce- 
ment was entitled to , retain articles seized 
by him under Section 19 A and it was held 
tliat the Magistrate cannot exercise his 
powers under the Criminal Procedure Code 
in connection with properties seized under 
sub-section (3) of Section 19 of tlie Act. 
There is a clear and specific provision under 
Section 19A ivith regard to the manner of 
dealing with articles seized by the Director 
of Enforcement; and in view of Sec. 5 (2), 
of the Criminal Procedmre Code, it was 
pateht tliat this specific provision excluded 
-tiie powers of the Maristrate to order dis- 
posal of tlie articles under the Criminal Pro- 
cedure Code. 

18.- In the Delhi Administration’s case, 
1962-2 SCR 694 = (AIR 1962 SC 63) tlie 
Court was concerned with the investigation 
by_the special, police ofBcers under the Sup- 
pression of Immoral Traffic in Women and 
Girls Act,, 1956, which contains specid' 
mandatory provisions regarding the investi- 
gation of tlie offences under that Act and 
hence it was held that the ordinary police 


ofiBcer could not exercise the powers under 
the • Criminal Procedure Code and investi- 
gate the offences under that Act. 

T9. In (1907) ILR 31 Bom 438 = (6 Cri 
LJ 60)^ tlie question was whether the pre- 
sumption vmder the Bombay Prevention of 
Gambling Act was properly raised and this 
depended on tlie question 'as to whether the 
seai'ch was made in accordance with tlie 
provisions of that Act which contained a 
special pronsion vdtli regard to .the search 
of places where gambling was going on or 
where gambling was suspected to be go- 
ing on. 

20. All these cases are, in my opinion, 
easily distinguishable because' in these cases 
there were speeial provisions under the res- 
pective special enactments wliich would 
override the general provisions of the Crimi- 
nal Procedure Code. That is not the case 
under the Forward Contracts (Regulation) 
Act, 1952 which lays down that certain of- 
fences are cognisable which necessarily im- 
plies that the pohce can investigate those 
offences under Chapter XIF of the Code of 
Criminal Procedure; and there is no provi- 
sion made in the -Act regulating the manner 
of investigation by the pohce. Hence the 
contention of the petitioners that the prose- 
cution of the petitioners is illegal because 
no ' warrant was issued imder ' Section 22A 
of the Act must be rejected. . 

21. The third contention strenuously 
urged by the Counsel for the petitioners is 
that under Section 251A (2) of the Criminal 
Procedure Code, -it was the duty of the 
Magistrate to discharge the petitioners as 
the charges levelled against them in the 
respective chargesheets were groundless. It 
was contended that under Clause (3) of Sec- 
tion 251A a charge could be framed by the 
Magistrate if on a consideration of all the 
documents referred to in Section 173 and 
such further examination being made and 
the prosecution and the accused being given 
an opportunity of being heard, the Magis- 
trate was of the opinion that there was a 
ground for presuming that the accused had 
committed offences under the Forward Con- 
tracts (Regulation) Act, 1952. But in all 
these cases, tlie only documents that were 
filed along -with the chargesheet under Sec- 
tion 173 were the statement of the Research 
Officer and reports submitted by him with 
annextures and these reports and anne.xures 
of statements- of accounts according to the 
Counsel for the accused, did not afford any 
ground for prosecuting the accused. Mr. 
Thakkar drew my attention to these, state- 
ments of accounts and contended that there 
was nothing therein from which the Court 
could infer or presume that the accused had 
entered into forward, contracts in contra- 
vention of the Act. He submitted that the 
statement of the complainant at whose in- 
stance tlie search was carried out was not 
supplied to the accused and there was no 
material other than- the report of the Re- 
searcli Officer relied upon by the police in 
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filing die chargesheet. He further contend- 
ed teat even tne Researcli OfiBcer in his re- 
port had stated that Ae entries in the ac- 
counts which were , seized showed the deli- 
very dates 'in. respect. of the contracts and 
in view of that, it could, not be said that 
the contracts .that were recorded; in the 
statements of accmmts were a forward con- 
tracts. With reference to the inference 
made by the Kesearch Officer- that merely, 
because the dehvery of silver was not made 
or payment of the price was not, made 
within .11' days and the transactions were 
carried forivard by cross transactions, it does 
not cease to become a forward’ contract, he 
argued that it could not be necessarily 
argued on the basis of these facts that the 
contracts were forward contracts. Mr. Desai 
further contended that the inference of the 
Research Officer that the transactions were 
carried forward was itself not correct "as 
they appeared to be independerit transact 
tions. It was submitted that in any events 
the Court would not be justified, in fium- 
ing a charge merely relying on the opinion 
of a Research Officer which, , according rto 
them, 'would , not be relevant or admissible 
under Section 45 of the Indian Evidence 
Act or under any other provision of law. 

22. There is no substance in any dl 
these contentions. It is not possible at this 
stage to decide finally whether the contracts 
which are recorded in the statements of ac- 
counts annexed to the reports made by the 
Research Officer are forward contracts or 
ready delivery contracts as defined by For- 
ward Contracts (Regulation) Act, 1952. It 
is true that the charges appear to have been 
framed relying on the statement of the 
Research Officer and the reports as well as 
the statements of accounts. Now "forward 
contract” is defined in Section 2 (c) of the 
Act to mean a contract for delivery of goods 
at a future date and which is not a ready 
delivery contract. "Ready delivery con- 
tract” is defined in Section 2 (i) of the Act 
as follows: — 

"Ready delivery contract” means a. con- 
tract which provides for the delivery of 
goods . and ihe payment of a price therefor, 
eitlier immediately or within such period 
not exceeding eleven- days after the date 
of die contract and subject to such condi- 
tions as the Central Government . may, by 
noh’fication in the Official Gazette, specify 
in respect- of any goods, the period under 
such contract not being capable of extension 
by the mutual consent of the parties jhereto 
or otherwise.” 

According to ihe prosecution, the statements 
of accoimts annexed to the report of the 
Research Officer do not show that any deli- 
ver}' of tlie silver or payment of the price 
was to be made witliia 11 days after the 
date of the contract because the course of 
transactions revealed by these statements of 
accounts shows that the price of the silver 
bars or units sold and bought were Aever 


credited or -debitei ‘ What were ' credited. ' 
and debited, were m'erely the quantity of silr -. 
yer and the price, or tee irate; and further.; ■ 
■ at no time - were ; .the ’ contracts settled , by , • 
pajTnent of the price or the- delivery of the . ' 
goods. The petitiohers only settled the dif- . ; 
ferehces to be pmd or received and hence 
although in some of the statements ' of ac- ■ 
counts dehvery dates are indicated; tee con- 
tracts were not ready dehvery cbnteacts as 
they, neither provided for ; the ' dehvery ‘ of ' . 
goods nor the .payment, of price- teerefor 
either ;immediately or within a period not , 
exceeding 11 days after the date of the coii- 
tract. ' 

23. Mr, Thakkair, however, on tee other - 

hand, repehed these contentions on ' tee 
ground teat ' iherely because dehvery .was 
not , made or price was not, pmd or only dif- 
ferences were paid and.- the. contracts- Were 
carried forvi^ard, it could not' be said that 
they were not ready dehvery contracts as 
defined under tee Act. He submitted that 
'what the Gourt. has to consider is whetlier 
the contracts provided for the dehvery of 
goods and -the payment of price ther'efpr 
either immediately or within such period 
not exceeding 11 days after the date of the 
contract and the fact that tee quantity is 
mentioned along with tee price and it is 
credited or debited was' enough to show 
teat the payment of the price was contem- 
plated and tee fact teat tee dehvery date 
was admittedly mentioned in these , state- 
ments of accoimts furtlier showed that deh- ; 
very of goods was also contemplated. Mr. - 
Desai supplemented this argument by fur- ■ 
teer urging teat merely because subsequent 
to tee date of the contract the parties have 
entered into new contracts and settled- tee 
rights and habihties under tee old contracts' ' 
by payment of differences would not justify,, 
tee Court in imputing an intention to ’ the , 
parties to enter into a , forward contract on ' 
tee date of the contract, . 

24. All these contentions deserve to ■ :be 
considered carefully when the prosecution ' 
has led evidence and tee defence statements . 
or evidence, if any, are recorded in support , 
of their contentions. At present I am only 
concerned with tee question as to whether ■ 
tee learned Presidency Magistrate was justi- 
fied in framing the charges against the ac- 
cused on tee basis of tee documents, ..state- 
ments and papers before him fded xvith the . 
chargesheets and I , have no! doubt teat he 
was fully justified in framing ' tee -charges S 
and enquiring further into the matter giving 
an opportenify to both tee parties to lead ' 
evidence in accordance , with law. Althou^ 
there are 8 cases, the charges ffarned are 
subrtantially based on the entries in tee . ■ 
^uda bool« and other books . seized froni . 
tee respective accused at tee premises and ■ 
tee presence of tee accused at tee two pre- - 
^ses situated at 155 Memon. Street and 95 
Shailte Memon Street. I have carefully ■ 
tmnsidered all - tee entries and I find teat , 
tee learned Magistrate was right in holding.;; 
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that there was ground for presuming that 
the accTised had- committed offences charged 
against therii. At present, apart from the 
contention, of the accused that the contracts 
were ready delivery contracts, there is noth- 
ing on the record which would justify the' 
Court in holding that the contracts were 
ready deliveiy. contracts, because none of 
these entries shows prima facie, that deli- 
very and , payment were contemplated wnthin 
11 days from the date of the contract. Merely 
because the word ‘delivery’ is written in some 
of the entries ^vith, a date," the - contracts 
cannot become ready, delivery contracts. In 
State of Gujarat v. Manilal Joitaram and Co., 
AIR 1968 SC 653 the Supreme Court con- 
sidered certain transactions on paper in the 
context of the provisions of Section 18 of 
■&e Forward Contracts (Regulation) Act and 
Section 20 (1) and Mr, Justice HiaayatuUah, 
as he then was observed: 

“It is also clear that the contracts, al- 
thou^ they appeared to be non-transferable 
specific deuvery contracts were not intended 
to be completed, by delivery immediately or 
■ within a period or 11 days fromi the date 
of the contract. 'In fact week after week 
contracts were cancelled by cross-transac- 
tions and there \vas no delivery. Instead 
of payment of price, losses resulting from 
^e cross-transactions were deposited hy the 
operators in loss with the Association. Fur- 
ther, on the due date also, there was no 
delivery but adjustment of all contracts of 
sales against all contracts of purchase be- 
tween the same parties and delivery was of 
the outstanding balance. Even this delivery 
was often avoided by entering into &esh 
contracts at the rate prevailing on the due 
date, as part of the transactions in the ne.xt 
period. There is evidence also to establish 
this. In other - words the transactions on 
paper did seem to comply with the regula- 
tions but in point of fact they did not and 
the Association arranged for settlement of 
the entire transactions (barring an insignifi- 
cant portion, if at all) without delivery,” 

In view of tiiese facts and circumstances, 
the Supreme Court set aside an order of 
acquittm passed by the Gujarat High Court 
and convicted the accused in mat case 
under ' Clauses (b) and (c) of Section 21. 

25. With respect, these principles of 
finding out the real nature of the transac- 
tions nave to be wplie'd to the facts of 
the present case and the learned Presidency 
Magistrate will have to find out what is 
the true nature of the transactions in the 
statements of accounts .which are annexed 
to -the reports of the Research Officer filed 
along witii the chargesheet. It is open to 
the accused to point out and, if necessary, 
to lead evidence to show .that whatever has 
been recorded by them relate only to ready 
delivery contracts. It is also open to the 
prosecution to prove in accordance with law 
mat all the entries made were relating to 
the transactions prohibited under the For- 
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wmd Contracts (Regulation) Act. The Court 
will have to consider the real nature of the 
transactions and the real intention of the 
parties at the date of the transactions from' 
the contracts as well as all the surrounding 
circumstances. See Modi Co. V. Union of 
India, AIR 1969 SC 9. 

26. For these reasons, I find that the 
orders passed by the learned Presidency 
Magistrate are proper and in accordance 
with the law and dismiss all the revision 
applications. The stay granted by thic 
Court is vacated and the rule is discharged. 
Record and proceedings to be sent down 
' immediately. 

Order accordingly. 


AIR 1970 BOMBAY 333 (V 57 C 58) 
CHANDRACHUD AND GATNE, JJ- 

Sholapur Municipal Corporation and an- 
other, Petitioners v. Ramkrishna V. Relekar 
and another. Respondents, 

Criminal Revn. Appin. No. 824 of 1967, 
D/- 15-2-1968. 

(A) Municipalities — Bombay Provincial 

Municipal Corporations Act (59 of 1949), 
Sch.^ Chap. Vm, R. 29 (1) (d) — Offence 
of importing goods without paying octroi 
duty — Municipal Commissioner has no 
power to compound offence either under 
Criminal Procedure Code or under tlie Act 
— AIR 1954 Bom 427, Ref. (Para 7) 

(B) Criminal P. C. (1898), Sch. H, second 
part — Offences against laws other than 
Penal Code — r Are non-comp oundable. 

(Para 3) 

(C) Municipalities — Bombay Prorincial 
Municipal Corporations Act (59 of 1949), 
Section 481 (1) (b) — Power of Mimicipm 
Commissioner to compound offences under 
the Act — Extent of. 

The power conferred by Sec. 481 (1) (b) 
is a qualified power and the nature of that 
power is that if an offence under, the Act 
is capable of being compounded under any 
law, as for example, the Code of Criming 
Procedure, the Commissioner may compound 
that offence. But if the offence cannot be 
legally compounded under ‘any law for the 
time being in force, the Commissioner would 
have no power to compound the particular 
offence, (Para 4) 

(D) Criminal P. C, (1898), Section 345 — 
Compounding offences — Scheme of sec- 
tion is that offences not specified in sub- 
sections (1) and (2) cannot be compounded 
in -dew of sub-section (7) of Section 345. 

(Para 5) 

(E) Municipalities — ■ Bombay Prodndal 
Municipal Corporations Act (59 of 1949), 
Section 393 — Section has notliing to do 
•with composition of offences imder Act — 
Question of compounding of offence has to 

EN/EN/B666/70/KSB/D 
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be decided by reference to Sec. 481 (1) (b). 

CPsra 8) 

(F) Criminal P. C. (1898), Sections L (2) 
and 5 (2) — Combined effect of. 

The conjoint effect ; of Section 1 (2) and 
Section 5 (2), Criminal P. C, is that all of- 
fences, whether under Penal Code dr under 
any other law, have to be investigated, in- 
quired into, tried and otlierwise . dealt with 
according to the provisions of -tihe Criminal 
Procedure Code, . unless there be an enact- 
ment regulating the manner or place of . in- 
vestigating, inquiring into, trying or. other" 
wise dealing witlr such, offences in which case 
such an enactment, will prevail over tlie Code 
of" Criminal Procedure, and drat the provi- 
sions of special, or local law will prevail over 
those of the Code of Criminal Procedure 
unless there is a specific provision to the 
contrary. . , ' •. (Para 9) 

Cases Referred; Chronologleal Paras 
(1954) AIR 1954 Bom '427 (V 41) = 

56 Bom LR 264, Trikamdas Udeslii 

V. Bombay Municipal Corpn. 11 

Prakash . S. Shah, for Petitioners; Ragh- 
vendra A. Jahagirdar, Hon. Asstt. to Govt. 
■ Pleader, for State (Respondent -No. 2). 

CHANDRACHUD, J.: This revision ap- 
plication raises a question of' some interest 
and importance. Stated briefly the question 
is whedicr die Commissioner for die Muni- 
cipal Corporation of Sholapur has power to 
compound an offence committed by the. 1st 
respohdent under Rule 29 (1) (d) of Chap- 
ter VIII of die Schedule to the Bombay 
Provincial Municipal Corporations Act, 1949, 
(hereinafter called “the Act”), The 1st res- 
pondent brought a scooter wthin the limits 
of the Municipal Corporation on the 6th 
February 1967 wdiout paying the octroi 
duty. Oh die 15th of March, 1967, the 
Municipal Corporation filed the present 
complaint against the 1st respondent, charg- 
ing him of the offence of importing the 
scooter widiout the payment of duty. The 
Municipal Commissioner compounded the 
offence on the' 29di of May 1967, presum- 
ably in the purported exercise of the power 
conferred upon him by the bye-la\vs of 
the Mimicipality. The 1st respondent then 
filed a pursis before die learned Magistrate 
that the offence was compounded and, there- 
fore, the complaint should be disposed of 
after recording die composition. By his 
order dated 24th of July, 1967, the learned 
Magistrate has held that the Commissioner 
has no power to compound the offence and, 
therefore, the composition cannot be record- 
ed. The correctness of this order is chal- 
lenged in this revision application. Tlio 
matter had come up for hearing before Waglo 
J. who has referred it to the Division Bench. 

2. For a proper decision of the question 
whether the Commissioner has the power to 
compound the offence, it \youId be neces- 
sary to^ consider die relevant provisions of 
the Criminal Procedure Code and of the 
Acti .Section 1, sub-scction (2) of the Crimi- 


nal Procedure Code, provides,, to the extent 
- it is material, that in the , absence ; of any" 
specific provision to , the ' contrdtyv nothing 
in the Code shall affect any special or loom 
law for the time beinjg in force. ,' Section 5, 
siib-secdori (1) of die Code, provides ; .that 
all offences under .Indian Penm Code shall 
be investigated, , inquired . into, : tried and 
otherwise dealt with according to the provi- 
sions of the Code; Sub-section (2) of Sec- 
tion 5 provides that all offences under any 
other -law shall be investigated, inquired into 
tried and other\\'ise dealt vvidi according to 
the provisions - of the Criminal Procedure 
Code, but subject to any enactment for the 
time being in force regulating the manner 
or place of investigating," inquiring into, try-, 
ing or odieiwise dealing \vitii sucJi offences. 
Section 345 of the Code which deals -yrith 
composition of offences consists of . seven 
, sub-sections.' Sub-section -(1) provides for 
the composition of certain offences under 
the Indian Penal Code by the, persons men- 
. tinned in the table. , Sub-section (2) pro- 
■ vides for . the composition of certain other 
offences under the Indian Pend Code with 
tile permission of the Court," Sub-sec.. (7) 
provides that no offence shall be compound- 
• ed except as provided by Section 845. Sub- 
sections (3) to (6) are not relevant for our 
purpose. 

3. Two schedules were originally ap- 
pended to the Code of Criminal Procedure; 
M ^ schedule was repealed by Act' 

No. X of 1914. The second schedule con- 
tains a Tabular statement of Offences and 
one of the columns of the Table, viz.. 
Column No. 6, prescribes whether the parti- 
cular offence is compoundable or not. Tlie 
schedule can be roughly di-vided into two- 
parts, tile first part dealing witlr- the offences 
under the Indian Penal Code. and. the second 
part vudi offences agamst laws ptlier than 
the Indian Penal Code. The second part 
■\vhich IS hraded “Offences against other 
larys provides in effect that no offence 
against any law other tiian the Indian Penal 
Code can be compounded. The second part 
deals rwtii offences of four different catego- 
nes.. The first category relates to offences 
punishable with deatii, imprisonment for life 
or ■'yth imprisonment for seven years or up- 
wards. The .second category deals with of- 
lencGs punishable with imprisonment for three 
J upwards but less than seven years. 

1 he third category deals witlr offences 
pumshable witlr imprisonment for one year 
and upwards but less tiian three years. The 
fourth category deals with offences punish- 
able rvith imprisonment for less than one 
year or with fine only. The . sixth column 
in respect of all the four categories says- tiiat 
the offence is not compoundable.” . All of- 
fences from those punishable ,with flie sen-i 
lence of fine only to offences punishable witli 
Uie sentence of death are exhausted by the 
four categories of, the second part of the 
second schedule and since such offences are 
made non-compoundable no.. offence against 
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any other law, that is to say, a law other 
than the Indian .Penal Code, is capable of 
being compounded. .Now, turning to the pror' 
idsions of the Act, S. 481 provides by cl. (b) 
of sub-section (1). that the Commissioner may 
“compound any offence against this Act or 
any rule, regulation or ' bydaw which under 
the law for the time being _ in force may 
legally be compotmded” Section -393 of the 
Act,,\which is the only other provision of 
the .Act which requires to be noticed, pro- 
vides briefly tliat contravention of certain 
provisions mentioned in the table contained 
in the section \vill amount to contravention 
of the corresponding sections of the Indian 
Penal Code as specified in the table. 

4. It is. urged by Mr, Shah, who appears 
on behalf of uie petitioners, that the Muni- 
cipal Commissioner has got the power to 
compound aU offences under the Act, in wew 
of title provisions contained in Section 481 
(l) (b) of the Act. We find it impossible to 
accept this submission. The provision on 

. wliich Mr. Shah relies says that the Commis- 
sioner. may. compound any offence against 
the Act if the offence may be legally com- 
pounded under the law for the time being in 
.force. Tlie very language of the provision 
shows that it was never intended to confer 
an absolute power on the Commissioner to 
compound any and every offence against the 
Act or against the rules, regulations or by- 
laws under die Act. The power conferred 
by Clause (b) of sub-section (1) of Sec. 481 
is a qualified power and the nature of that 
power, is that if an offence under the Act 
is capable of being compounded urtder any 
law, as for example, the Code of Criminal 
Procedure, ; die Commissioner may com- 
pound that offence. It is patent that if die 
offence cannot be legally compounded under 
any law for die time being in force, the Com- 
missioner would have no power to compound 
die particular offence. 

5. “ The real question, therefore, is not 
whedier the Commissioner has got the power 
to compound die . particular offence under 
clause (b), but -whether as contemplated by 
that clause diere is any law for the time 
being in force under which die offence may 
be legally compounded. .The only other law 
which in this behalf' would be relevant is 
the Code of Criminal Procedure. Now, in 

; order to determine whedier an offence of the 
present nature, viz., importation of the goods 
. without the payment of octroi duty, can be 
legally compounded under die Code of Cri- 
minal Procedure, it is necessary .to bear in 
mind the. scheme of Section 345 of die Code.- 
The scheme is that offences specified in sub- 
sections (1) and (2)' can alone be compound- 
ed and that too hy the persons who are spe- 
. cified in the sub-sections as being entitled to 
compound the offences. The additional 
limitation bn the power of composition . is 
. that the offences specified in 'sub-section (2) 
of Section 345 can be compounded with the 
' permission of the Court only. Under sub- 


section (7). of Section 845, no offence can 
be compounded except as, provided by the 
section and, therefore, it is clear that die 
scheme of Section 345 is that offences which 

• are not, specified in any of the sub-sections 
of Section 345 cannot be compounded. The 
scheme of Section 345 is not that all offences 
can be compounded except those which are 
specified. This aspect .is important for the 
reason that, in view of the prqwsions con- 
tained in . Section 345, an pffence can be 
legally compounded xmder the Code only if 
the Code specifically provides that die offence 
can be compounded. 

' 6. That takes us to the second part of 
the second schedule of the Code, the pro'vi- 
sions of which have been set out by us 
aheady. It is clear, from those pro-visions 
that no offence against a law other .than the 
Indian Penal Code can possibly be com- 
pounded, because in respect of offences of 
all categories under die ' other laws die e.x- 
press prowsion made in column 6 of the 
second schedule is that the offences are “not 
compoundable”. 

7. .It is thus clear that an offence against 
the Act, being an offence under any odier 
law, cannot be legally compounded under 
the Code. Apart from the Code, there is 
no enactment permitting the composition of 
such offences and, therefore, it must follow 
that the Commissioner has no power to com- 
pound the offence. 

8. Mr. Shah says diat this construction 
would render clause (b) of Section 481 (1) 
nugatory, for what is given by one hand 
shall haye been taken away by die other. 
We do not agree with this submission. tVhat 
clause (b) gives is itself a qualified power. 
The qualification subject to which the Com- 
missioner may exercise his power to com- 
pound an offence is that the offence must he 
capable of being legally compounded under . 
any law for the time being in force. The 
intention of the Legislature, therefore, was 
not to confer a blanket power on the Com- 
missioner to compound offences of all kinds 
and types, but to retain intact his power, 
if any, to compound offences under any other 
law for the time being in force. ' As the 
power conferred by clause (b) is itself limit- 
ed, it would, in our opinion, not be correct 
to say that to hold that the power is limit- 
ed IS to render nugatory die power itself. 
Mr. Shah -has drawn . our attention to Sec- 
tion 393 of the Act which prowdes diat of- 
fences under certain sections of the Act, like 
Sections 194, 319 and 477, shall be deemed 
to be offences under Sections 277, 188 and 
177 of the Indian Penal Code respectively. 
Now, the offences under these three sections 

, of the Indian Penal Code are non-compound- 
able and the argument of Mr. Shah is that 
the Legislature has given in Section 393 a 
clue to its intention that all offences against 
the Act except offences against the sections 
mentioned in the table to sub-section (1) of 
Section 393 should be deemed to be com- 
poundable. This interpretation, in our opi- 
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nion, is too far-fetched. In the firrt place, 
Section 393 has nothing to do with the com- 
. position of offences and if Mr. Shah is right 
that sub-section (1) of that section frmiishes 
any clue to the intention ', of the Legislature, ■ 
such a clue could only be that offences rmder 
' he sections mentioned, in the' table are clear- 
ly not compoundable. There is nothing in 
Section 393 from which to infer that for 
the reasons that offences under certain se(> 
tions of the Act have been equated with 
offences -under’ certain sections of the Indian 
Penal Code which are nbn-compoundable, 
offences against other sections or the Act 
would become compoundable. Whether an 
offence under any of the sections of the Act 
is compoundable or not is a question which 
must be decided by reference to the language 
of 'Section 481 (1) (b) and that provision 
leaves no doubt that the power of the Com- 
missioner to compound such an offence is 
subject to the qualification' tliat the offence 
is capable of being legally compounded 
under any law for the time being m force. 
If diis test is not satisfied and if this condi- 
tion is not fuMled, the Commissioner would 
have no power to compound the offence. 

9. It is really not necessary, in -view of 
the specific provision of Section 481 (1) (b) 
of the Act, to consider the implication of 
Section 1 (2) or Section 5 (2) or the Code 
of Crimioal Procedure, but Mr. Shah has 
relied on those provisions also and we mighty 
therefore, briefly discuss those provisions. 
Under sub-section (2) of Section 1, the pro- 
■visions of the Code cannot affect the provi- 
sions of any special or local law imless there 
is any specific provision to the contrary. 
Under siib-section (2) of Section 5 offences 
under laws other than the Indian Penal Code 
are required to be investigated, inquired into, 
tried and otherwise dedt with according to 
the pro-visions of the Criminal Procedure 
Code, subject to any enactment regulating 
these matters. Now, the conjoint effect or 
these provisions is: — 

(1) That all offences, whether under the 
Penal Code or under any other law, have to 
be investigated, inquired into, tried arid otlier- 
uise dealt with according to the pro-visions 
of the Criminal Procedure Code. 

(2) Tliis rule is subject to the qualification 
that in respect of offences under otlier laws, 
that is to say, under laws otlier than the 
Indian Penal Code, if 'there be an enactment 
regulating the manner or place of investigat- 
ing, inquiring into, trying or otherwise deal- 
ing with such offences, such an enactment 
-will prevail , over the Code of Criminal Pro- 
cedure, and 

(3) The provisions of special or local law 
,-will prevail" over the provisions contained in 
the Code of Criminal Procedure imless there 
'is a specific provision to the- contrary, 

. 10. Now, applying tliese principles, there 
can bo no doubt that the Municipal Com- 
missioner has no power to compound offen- 
ces under the Act because by reason of the 


specific pro-vdsion contained in the second 
part of- me second schedule' to the Criminal • 
Procedure Code, such ' offences cannot .be 
compounded at all. . If there were a pro-vi- 
sion in , the Act itself to the effect , that the 
offences under the Act ■ could be compound- 
ed, it would have ^heen possible -to uphold 
Mr. Shah's argument .that such a pro-vdsiori 
"in the special law would prevail over , the 
provision contained in the Code of Criminal 
Procedure. As we have, however, indicated 
earher, the. provision contained in Section . 481 
(1) (b) of the Act. itself gives a place of pre- 
cedence to the pro-visions contained 'in other 
laws, for what it says is that the Commis- 
sioner may compound offences under the 
Act if such offences can be legally com- 
pounded under any law for the- time being 
in force. Thus, even if the provisions . con- 
tained in Sections 1 (2) andT 5 (2) of tlie 
Code of Criminal Procedme were taken into 
consideration, the same result would follovv. 

' 11. Before concluding, wa might refer to 
a decision of Chief Justice Chagla in the 
case of Trikamdas Udeshi v. Bombay Muni- 
cipal Corpn,, 56 Bom LR 264, to winch the 
learned Assistant Government Pleader has 
drawn our attention. A person who 
found travelling by a tram-car in Bombay 
without a ticket was called upon by a Traffic 
Supervisor to pay a sum of Es. 5/- by way 
of penalty, which was truly in the nature 
of composition.^ He paid the penalty and 
then filed a suit against the Bombay Muni- 
cipal Corporation to recover the amount as 
having been paid under coercion. His con- 
tention was that the Municipality had ho 
power to compound the offence, for the of- 
fences against the Bombay Municipal Cor- 
poration Act, 1888 were non-compoundable. 
The learned Chief Justice held that tlie 
offence which was committed by the plain- 
tiff in travelling by the tram-car -without pur- 
chasmg a ticket was non-compoundable and 
that, therefore, tlie Traffic Supervisor had 
no power to compound the offence, -with the 
result that the petitioner was entitled to reco- 
ver the amount paid by him under the threat 
of prosecution. Now, the Bombay Munici- 
pal Corporation Act contains in Section 517 
(1) (b) a pro-vision analogous to that con- 
tained in Section 481 (1) (b) of die Act, and 
though' the language of fhe' two provisior,s 
is slightly different, the difference is vrithout 
a distinction. It is true that the various 
provisions of the Criminal Procedure Code 
have not been referred to by the learned 
Chief Justice, but it is clear brom the judg- 
ment that the power to compound , offences 
under the relevant provision was .not even • 
canvassed. ' , 

12. The result may perhaps be unfortu-’ 
imte, for if the petitioner who had evaded 
the octroi duty is -willing to pay the duty 
and a small penalty in addition, it would 


be possible to avoid sulfiecting him to the 
harassment of a criminal trial. It would, 
however, appear that under clause (a) of 
sub-section (1) of Section 481 of the Act, it 
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Supreme Cotirt was concerned with a pro- 
ceeding against the company in liquidation 
taken in pursuance of the L. I. C. Act, 
which is undoubtedly a legal enactment, 
and yet the Supreme ' Court held that no 
leave of Court under Section 446 (1) of the 
Companies Act, 1956 was necessary in res- 

§ ect of tire said, proceeding. 'Similarly '‘in 
le case of proceedings against the company 
under the provisions of the . Industrial Dis- 
putes Act which again is a legal ■ enactment, 
me Courts have decided in' cases noted 
earlier, that leave of Court is not necessary. 
Also' ' in the case reported in AIR 1933 
Cal 433 (2), ■ a Division Bench of tliis Court 
held tliat no leave of Court was necessary 
in respect of a proceeding against die Liqui- 
dator under Section' 145 of the Criminal 
Pi C., which is also a legal enactment. The 
decision of the Supreme Court is binding 
oh all the Courts and the decision of the 
Division Bench of this Court is binding on 
me. In view of the said decisions and for 
reasons already stated, I regret, iwdi great 
respect to Vimadalal J. my inability to 
agree ivith the view expressed by him. ^ It 
is also important and interesting to note* in 
this connection that even in Shiromani’s 
case before ’&e Federal Court assessment 
proceeding had commenced and concluded 
after the company had gone into liquida- 
tion. Tlie winding up petition had been 
presented on .the 26th of November, 1941, 
a Provisional Liquidator had been appoint- 
ed' on the 7th or December, 1941 and final- 
ly the company- was ordered to be wound 
up on the l7th of April, 1942. Tlie order 
for assessment was not made until the 25th 
of Febmary, 1943 and as Federal Comt 
itself notices that, ‘Tt ivill be noticed tliere- 
fore that the company had been ordered to 
be wound up a considerable time before 
the assessment was made.” The notice of 
demand was served on the Liquidator on 
the 10th', of March,^ 1943. As far as can be 
gathered from tire facts stated in the judg- 
ment, it does not appear that any leave had 
been obtained to commence or continue 
the assessment proceeding against- the com- 
pany. It also does not appear tliat any 
objection had been raised with regard .to 
the ■ assessment or its validity. If assessment 
was not permissible ^yithout leave of Court, 
this aspect of the matter would also, un- 
doubtedly have been raised before the 
Court and it is reasonable to expect that 
this aspect, of die matter would also have 
been considered by the, Coiut while deal- 
ing with , the question of the validity of the 
recovery proceeding, as there could be no 
question of any recovery if the assessment . 
itself was bad and illegal for want of leave. 

I am, therefore, ' of the opinion that the 
decision of the Federal , Court in Sliiro- , 
mani’s case, AIR 1946 FC 16, cannot be so 
construed as to cover the question involved 
in the present proceeding. 

■48. The question, therefore, diat re- 
quires consideration is whedier an assess- 
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ment prpceeding imder the Income-tax Act 
can be smd to oe, a legal pro.ceedmg wi thin 
the meaning of ‘other legal proceemng’ re- 
ferred to in Section 446 (1) of the Com-' 
panics Act, 1956. This question, to my 
mind, relates essentially to the interpreta- 
tion of Section 446 (1) of the Companies 
Act, 195.6. In construing Section 171 " of 
the Complies Act, 1913 which is similar 
to Section 446 (1) of the present Act the 
Federal Court in Shiromani’s case, AIR 
1946 FC 16, observed at page 21 — 

' “Section 171 must, in our judgment, be 
construed xyith reference to odier sections 
of the Act 'and the general scheme of ad- 
ministration, of the assets of a company in 
liquidation laid dovra' by' tlie Act. In parti- 
cular, ive would refer to Section 232, Secr 
tion 232 appears to us to be supplementary 
to Sec. 171 by pro-viding diat any creditor 
(other tlian Government) who goes ahead, 
notwithstanding a ivinding up order or in 
ignorance of it, with any' attachment, dis- 
tress, execution or sale, without the previ- 
ous leave of the Court, will find that such 
ste;ps are ■void. The reference to ‘distress’ 
indicates tliat leave of the Court is requir- 
ed for more than the initiation of ori^nal 
proceedings in the nature of a suit in an 
ordinary Court of law. Moreover, the 
scheme and tlie application of the com- 
pany’s property in the pari passu satisfac- 
tion of its liabihties, envisaged in Sec. 211 
and other sections of the Act, cannot be 
made to work in co-ordination, unless all 
'creditors (except such secured creditors as 
are, ‘outside the winding up’ in the sense 
indicated by Lord Wrenbury in his speech 
in 1923 AC 647. at page 671), are subject- 
ed as to their actions against tlie property 
of the company to the control of the Court. 
Accordingly, in our judgment, no narrow 
construction should be' placed unon the 
words ‘or other legal proceeding’’ in Sec- 
tion 171. In our judgment, the words can 
and should be held to cover distress and 
execution proceedings in the ordinary 
Courts. In our view, such proceedings are 
otlier legal • proceSdings against tlie com- 
pany as contrasted with ordinary suits 
against the company.” 

44. The Supreme Court while interpre- 
ting the said Section 171 in the case of 
AIR 1955 SC 604, referred to and relied on 
the said observations of the Federal Court 
and the Supreme Court has held at pp. 609- 
610; 

“Tt may be observed in this connection 
that Section 171 enacts a general provision 
with regard to suits or other legal proceed- 
ings to be proceeded with or commenced 
against die company after a winding up 
order has been made and lays dowm that 
no suit or odicr legal proceedings shall be 
proceeded with . or commenced against the 
company except by' leave of die Court and 
subject .to such terms as the Court may im- 
pose. 
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Tlus general provision is , supplemented 

by tire suppiemental ,pro;;4sioQS to be tound 

respectively in Sections 229 and 23_ .(1) o 
the Companies Act. Secdon 229 speaks_ of 
the application of insolvency rules m wind- 
ing up of insolvent companies and Sec. 232- 

(1) speaks of the . avoidance of certain 
attachment, ■ executions, eta, put into force 
without the leave 'of the Court against me 
estate or effects of the company and also 
of tiny snlc held. wTtlidut tlio lecivo . or tu6 
Court of any of the properties of tlie com- 
pany and after the commencement of the 
ivinding - up.” 

45. The Supreme Court had. occasidn to 
consider and construe the position under 
the present Act and. Section 446 (1) of the 
Companies Act in the case of Damji .Valji 
Shah, AIR 1966 SC 135. In interpreting 
Section 448 of die Companies Act, 1956 tlie 
Supreme Court observed at page 139 — 

“Sub-section (1) of Section 446 of the 
Companies Act provides diat when a wind- 
ing up order has been made or die Official 
Liciuidator lias been appointed as Provi- 
sional Liquidator, no suit oi;^ other _ legal 
-proceeding shall be commenced or, if pend- 
ing at the date of the winding up order, 
sliall be proceeded widi against the com- 
pany except b)’ leave of the Court and 
subject to such tenns as the Court may im- 
pose. Sub-section (2) provides, inter alia, 
that the Court which is winding up die 
company shall, notwithstanding anything 

contained in any law for the time- being in 
force, have jurisdiction to entertain or dis- 
pose of any suit or proceeding and any 
claim made by or against the company. 
Sub-section (Sj provides that any suit or 
proceeding by or against the company 

which is pending in any Court other than 
diat in which the wanding up is proceed- 
ing may, notwithstanding anything contain- 
ed in anj' other law for the lime being in 
force, be Irimsferred to and disposed of by 
diat Court.” 


Then die Supreme Court proceeds to lay 
down at the same page — 

“It is in view of the e.xclusive jurisdic- 
tion which sub-sccdon (2) of Section 446 
of the Companies Act confers on the com- 
pany Court to entertain or dispose of any 
suit or proceeding by or against a company 
or any claim made by or against .it diat the 
restriction referred to in sub-section (1) has 
been imposed on the commencement of die 
jiroceedings or proceeding with such pro- 
ceedings against a company after a Wind- 
ing up. order has been made. In view of 
Section -41 of the L. I. C. Act, the company 
Court lias no jurisdiction to entertain and 
adjudicate upon any matter which the 
Tribunal is empowered to decide or ■ deter- 
mine under that Act. It is not disputed 
that die Tribunal lias jurisdiction under die 
Act to entertain and decide matters raised, 
in die petition filed by die Corporation 
under Section 15 of die L. I. C. Act. It 
must follow diat die. consequential provi- 
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sion of sub-section (2) of Section 446, of the 
Companies Act will not operate on die , pro- 
ceedings wbicli may be pending before, the 
Tribunal or wliicli be sought to , be 

commenced before it.” ’. 

■ 46. These decisions, to my- mind, esta- 
blish ' 

. (1) Section 446 (1), of the .Companies 
Act, 1956 . should be . construed with re- 
ference' to other sections-, of the Act and the 
general scheme of '. administration of the 
assets of die company in liquidajion. 

(2) -No narrow construction , should be 
placed upon the words ‘other legal proceed- 
ing’ in Section 446 (1) and leave of Court 
will' generally be necessaiy in respect of any 
proceeding against ' a company in liquida- 
tion, if die , proceeding •• itself is directed 
against the estate or effects of the company 
in liquidation, unless it is, otherwise, speci- 
fically provided. 

(3) If die proceeding against the company 
in liquidation be siicli os' not to affect by 
itself the assets and properties of die com- 
pany in liquidation and be of such a nature 
wliich die Court, . notwidiskmding the e.xclu- 
sive jurisdiction conferred on it by sub- 
section (2) of Section 446, is not in a posi- 
tion to entertain or dispose of, leave of 
Court under Section 446 of die ■ Companies 
Act will not be necessary to commence or 
continue such proceeding against the com- 
pany in liquidation; and such proceedings 
cannot be constnied to be included within 
‘the other legal proceeding’ referred in Sec- 
tion 446 (1) of die Companies Act 1956; 

Tlie notices in.- question and die proceed- 
ings to which the same relate, are jiroceed- 
ings for assessment of the company under 
die provisions of the Inconjc-ta-x Act. Any 
proceeding in relation to assessment, at and 
during the entire sta^e of assessment dll 
completion, cannot be said to affect die' 
assets or properties of the company and 
cannot, by itself, • be said to be directed 
against the estate or effects of the company. 
There will be no valid debt iiayable to the 
Government till assessment ■ in accordance 
with the provisions- contained in the In- 
come-tax Act is completed and a notice of 
demand is served on the basis thereof. The 
question of recovery' by the , Department 
can only arise .when there is any valid 
demand or 'debt upon ,, conclusion of the 
as.sessment proceeding and till a debt valid- 
ly arises upon conclusion of die assessment 
proceeding, the Department -does not , ber 
come and cannot be considered to . be a 
creditor of the company. It Is, only 'at die 
recover)' stage of the claim, if any, payable 
to the Department by the company on a 
proper assessment that the que.s-tion of the, 
assets of die company being affected and 
the scheme of administration • of the assets of 
the company being interfered with, may 
arise. If a valid debt arises, ..the Depart- 
rnent may seek to prove its claim in liquida- 
tion and will rank equally- -in respect of 
its claim amongst the same class, of eredi- . 
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tors. The Department may also seek to 
have recourse to. recovery proceeding under 
the provision of the Income-tax Act and in 
that case, the Department . must , obtain 
prior leave of Court. The Court while 
granting such leave, may impose necessary 
terms and conditions which will prevent 
the Department from gaining any undue or 
preferential advantage over the creditors . of 
the same class who are to rank equally 
\vith tire Department At and during the 
stage of assessment of any. company, there 
can, therefore, be no question, to my mind, 
of any interference witli tire assets and pro- 
perties of the company in liquidation or 
rvith any scheme of administration there- 
of. ; , ' 

47. It is a dutj' of the Income-tax Offi- 
cer to assess persons which include com- 
panies and make no exception in favour of 
any company in hquidation. Tliis duty is 
cast upon the Income-tax Officer xmder the 
Income-tax Act; and under the provisions 
thereof, the Income-te Officer is tire only 
autliority competent to make an assessment 
and the jurisdiction as to assessment is 
vested e.xclusively in the' Income-tax Officer. 
The Court has no power or jurisdiction to 
entertain or dispose of any assessment pro- 
ceeding or to make any' assessment b}' it- 
self- Under the provision of sub-sections (2) 
and (3) of Section 446 of the Companies 
Act, 1956, it is not possible or .permissible 
for the Court to entertain or dispose of any 
assessment proceeding or to transfer any 
assessri\ent proceeding to its own record for 
disposal and to make any assessment by it- 
self, dealing with any such assessment pro- 
ceeding.' Apart from tire question of feasi- 
bility of any assessment proceeding being 
entertained hy Court and the Court pro- 
ceeding to make any assessment, it is not 
open to the Coiut to entertain or dispose of 
any assessment proceeding and tlie Court 
has no power or jurisdiction to entertain tlie 
same, notwithstanding the provisions con- 
tained in sub-sections (2) and (3) of Sec- 
tion 446 of the Companies Act, 1956, - in 
view of tlie e.xclusive jurisdiction conferred 
on the Income-tax Officer in ' the matter of 
such assessment by the Income-tax Act 
which is a special Act and makes specific 

E revision as to how any assessment' is to 
9 made; and any assessment,' if ever 
sought to be made by Court will not be 
any valid assessment and will'' not give rise 
to any liability or create a valid debt, in 
view of tlie particular provisions of the In- 
come-tax Act as to how a liability or debt 
for payment of taxes may be validly creat- 
ed. Bearing in. mind the inteipretation of 
the expression totlier legal proceeding’ in 
Section 171 of the Companies Act of .1913 
and in Section 446 (1) of the Companies 
Act, 1956, enunciated by the Federal Court 
and the Supreme Court in the decisions 
which I have aheadj'- noted and the obseiwa- 
tions of the Supreme Court in particular in 
Damji Valji’s case, AIR 1966 SC 135, which 
I have aheady quoted, I have to hold that 


no leave of- Court is necessary in respect 
of, any assessment proceeding which does 
, not affect' the properties of the company 
and wliich the Court is not in a position to, 
entertain or dispose of, notwithstanding the 
pro'visions contained ' in ' sub-sections (2) 
and (3) of Section 446 of - the Com- 
panies Act. In ^this connection I have 
to. note that Vimadalal J. wliile dealing vidth 
the decision of the Supreme Court in 
Damji Valji’s case; AIR 1966 SC 135, in 
his judgment in Colaba’s case, reported in 
(1968) 67 ITR 399 (Bom), observed at 
page 410 — 

“It appears to me that the word ‘exclu- 
sive’ lyhicli is' to be found in tlie above 
passage in the judgment in Damji Valji’s 
case, AIR 1966 SC 135, has occurred there 
per incuriam, in so far as Section 446 (2) 
is an empowering provision which confers 
an overriding controlling power on -tlie 
Court wliich is winding up a company, so 
that liquidation proceeding cannot he im- 
peded or delayed in any manner and so as to 
ensure a fair and equitable distribution of 
the assets of the company.” 

With due respect to the learned Judge I 
regret my inabihty to agree uath tlie view 
expressed by him that the word ‘exclusive’ 
which is to be found in the judgment of 
die Supreme Court in Damji Valji’s case, 
has occurred there- per incuriam. It is 
stated in Art. 1687 at page 800 in Hals- 
bury’s Laws of England (Third Edition) 
Vol. 22 — 

“A decision is given per incuriam when 
the Court has acted in ignorance of a pre- 
"vious decision of its own or of a Court of 
co-ordinate jurisdiction wliich covered the 
case before it; or when it has acted ’ in 
ignorance of a decision of the House of 
Lords. In the former case it must decide 
which decision to follow, and in tlie latter' 
it is boimd by the decision of the House of 
Lords. 

A decision may also be given per incuriam 
when it is given in ignorance of the terms 
of a statute or of a rule hawng the force 
of a statute. A decision should not be 
treated as given per incuriam, however, 
simply because of a deficiency of parties, 
or because the -Court had not the benefit 
of tlie best argument, and, as a general 
rule, the only cases in which decisions 
should be held ■ to be given per incuriam 
are those given in ignorance of some incon- 
sistent statute or binding autliority.” 

48. Tlie Supreme Court was consider- 
mg Section 446 of the Companies Act, 1936 
in Damji Valji’s case and was construing the 
said section. Although Section 446 . (1) of 
.tlie present - Companies Act ' corresponds 
e.xacdy to Section 171 of the Companies 
Act, 1913, yet in the Companies Act of 
1913, there were no provisions .similar to 
the provisions contained in sub-sec- 
tions (2) and (3) of Section 446 of 
tlie present Act. The Supreme Court in 
the case of AIR 1955 SC 604, had referred 
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to and ' considered the decision of Jthe 
Pederal’ Court in. Shiromani’s case. , I do 
not think it will, be proper for me to come 
^to any conclusion that the Supreme Cou^ 
while dealing wnth , Damji Vaiji’s case in 
which Section 446 p£ the present /Act was 
directly in question, acted in any ignorance 
of the provisions of the statute or of its 
own earlier decision or the decision , of the 
Federal Court. To my mind, die decision 
of the Supreme Court intDamji , Valji’s case, 
does not appear to be, in any way, in con- 
flict \wth the decision of the Federal Court 
in Sliiroraahis case, AIR 1946 FC 16,- or of 
the decision of the Supreme Court in 
Ranganathan’s case, AIR 1955: SC 604. In 
any event, the decision of the Supreme 
Court in Dainji Vaiji’s case being a later 
pronouncement on the question and a 
direct decision on tire construction of Sec- 
tion. 446 of the present Act, must neces- 
sarily be followed by all the Comts while 
interpreh'ng the said Section 446 of the 
Companies Act, 1956. 

49. There is another aspect of the 
matter, the consideration of wliich, to my 
mind, leads also to tlie conclusion tliat no 
•leave of Court is necessary in respect of 
any assessment proceeding. The duty of 
assessment is cast upon the appropriate 
Officer of the Department under tlie provi- 
sions of the Income-tax Act. Income-tax 
Act has been enacted in the larger interest 
of tlie country, although the provisions 
thereof may affect the interests of. indivi- 
duals. Income-tax Act is a special Act, 
containing specific provisions relating to 
assessment in die larger interest of the 
country as a whole and the larger interests 
transcend the interests of the creditors and 
die members of the company. Income-tax 
Act, 1961 is also a later enactment than 
the Companies Act of 1956. To my mind, 
a duty imposed by a statute on any appro- 
priate authority in the larger interest of 
die nation, should not be considered to be 
subject to the control of the ydnding im 
Court. In my opinion, it is not reasonable 
to hold that die statutory duty imposed on 
the Income-tax Officer under the Income- 
tax Act in die larger interests of ' the 
country, should be subjected to the control 
of die winding up Court, as in tiie event 
of any such control by Court, there arises 
a possibility that the Income-tax Officer may 
not be in a position to discharge .die duty 
entrusted to him by the statute, if tlie 
Court, for some reason or other, chooses 
not to grant leave in exercise of its con- 
■ trol. I In such a case, there may be no 
assessment at aU, although the company 
under 'the Income-tax Act ,may be liable to 
bo assessed and taxed. 

49a. Assessment proceedings and recovery 
proceedings, aldiougn both are proceedings 
under the Income-Lax Act, do not, to my 
mind, stand on the same foofa'ng in so far 
as leave under ' Section 446 (1), of tho 


Companies Act^ 1956. is concerned.' So, long 
as the duty of assessrnenf is not perforrn- 
ed, the rignt to recover does- not arise at 
all. Assessment validly done in accordance , 
with the provisions of the Income-tax Act 
is the only way of creating a debt in favour 
of the Department and does not affect the 
assets ancf properties of die company or 
the scheme of administration thereof or the 
winding up of the , company in any 'way. 
"When any debt for payment of taxes arises 
on an assessment, it is open to die Depart- 
ment to prove the debt in h'qiudadon, claim 
^yment -thereof and the debt of the 
Department will be paid in die same man- 
ner as the debt of other creditors of the 
same class. It may also be open to the 
Department to seek to enforce its right . of 
recovery of the debt in accordance with the 
provisions of die- Income-tax Act. But the 
right to enforce recovery by taldng recourse 
to recovery proceeding against the assets of 
the company in liquidation is and cannot 
be an unfettered right. This right to re- 
cover in enforcement of the recovery pro- 
ceedings under the Income-tax Act is con- 
trolled by Secdon 446- (I) of 'die Companies 
Act, 1956 and is subject to necessarjf leave 
of Court, not merely because die recowry 
proceeding may aflFect the estate and effects 
of the company and interfere with die 
scheme of administradon thereof, but also 
because the Department may odierwise get 
an undue preference over the other credi- 
tors of die same class in violadon of die 
provisions of the Companies Act,' 1956. 
There is_ nothing in the Income-tax Act 
which gives any prerogadve, privilege or 
pnority to the Department, wliich may 
endde die Department to realise its dues in 
preference to the creditors of tbe same 
class. Secdon 530 of die Companies Ach 
1956 provides for preferential payments of 
taxes payable by a company in liquidadon 
amongst various other preferential payments 
to be made by the company. -All preferen- 
tial creditors of the company form a class 
and rank equally in the rnattcr of payment 
wa no pardcuiar preferential creditor of 
the s^e class is to receive any discrimina- 
tory ^atment or payment. To aUow the 
De^rtaent to have an unfettered and un- 
controlled right to have recourse to /re- 
cove^ proceedings in accordance witli the' 
prowions of .the Income-tax Act to realise 
Sll ? . company in liquidadon^ 

^ ikying die department a pre- 
Pnvilege and preference, , not 
warranted by die provisions of the Incoine- 
rax Act over tho other creditors of the com- 
pany of the same class in clear Violation 
of the scheme and provisions of die Com- 
panies Act^ 1956 which postulate and lay. 
dowm that all creditors of the sarhe class, 
except those who are outside tho scope of 
■ntoding up, must rank equally - and not be 
discriminated against. ' Both the Acts, in 
my opinion, should be so construed as %vill 
lead to harmonious and smooth working of 
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.■the provinons of tlie respective Acts and 
will not create any conflict between the 
two. This, principle of harmonious construc- 
tion of tire two . Acts, namely, the Income- 
tax Act and the Companies Act, indicates, 
to iny mind, that leave of Court is neces- 
^ sary .by the' Draartinent in respect of any 
^ recovery proceeding and no leave of Court 
> is necessary by the Department in respect 
of any • assessment proceeding of the com- 
. pariy. , ' ■ ' 

50. I have to note that the decision of 
the Supreme Court in the case of AIR 1964 
SC . 1154, referred to and relied on by the 
OiBcial Liquidator is not 'of any assistance 
in considering the question involved in the 
present case. The said decision does not 
lay down that an InCome-tax Officer con- 
stitutes a Court in respect of every , pro- 
ceeding before it tmd is no autliority, in. 
my opinion, for the proposition tliat eveiy 
proceeding before the Income-tax Officer is 
a legal proceeding witliin tire meaning of 
Section ^6 (1) of die Companies Act; 1956. 
In this case the Supreme Court was con- 
cerned wuth the question whetlier the pro- 
ceeding before an Income-tax Officer under 
Section 37 of tlie Indian Income-tax Ac^ 
1922 (No. -XI of 1922) could be said to be 
a proceeding in any Court within tlie mean- 
ing of Section 195 (1) (b) of the Code of 
Criminal Procedure and tlie Supreme Court 
by a majority held that Section 37 (4) of 
the .-said Act made die said _ proceedings 
before the Income-tax Officer judicial pro- 
ceedings under Section 193, I. P. C. and 
the judicial proceedings must be treated as 

roceedings in any Court for the purpose of 
ection 195. (1), (b). Criminal Procedure 
Code. 

51. Tliis application, therefore, fails and 
is dismissed. There ivill be no order as to 
costs. The Liquidator rvill, however, retain 
his own costs of this application out of the 
assets of the company in his hands. 

Application dismissed. 
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Sree ■ Kalimata Thaktuani of Kalighat 
and another, Appellants v. Ram Chandra Cha- 
tterjee and others. Respondents. 

F. M. A. No. 170 of 1965, D/- 20-8-1969. 

>' • (A) Civil P. C. (1908), Section 92 — Sel- 

dement of scheme for administration of reli- 
gious or charitable trust by Court r— Neces- 
sity of modification in scheme owing to 
change of circumstances — Procedure, - 

.A Court, which has sanctioned a scheme 
for .administratiotf of a religious or chari- 
table trust, is competent from time to time 
to vary and amend tlie scheme as the exi- 
gencies of the case may require. (Para 7), 
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When’ the Court has seisin of a case the 
correct, appropriate and speedy remedy 
would be by vyay of an application rather 
than the cumbrous procedure of a suit in 
case a modification is required in the scheme 
owing to change of circumstance. (Para 7) 

(B) Civil P, C, (1908), Sections 96, 92 

2 (2) and 115 — Suit under Section 92 (I) 
— Settlement of Scheme by Court — Order 
allowing an application for varying and alter- 
ing scheme is decree and as such, appeal- 
able. AIR 1965 SC 231, Foil. — Contrary 
vie-w expressed in Muldierjee’s Tagore Law 
Lectures that propriety of such order can 
be challenged ..by way of revision under Sec- 
tion 115 held to be no longer good law in 
view of the Supreme Court decision in AIR 
T965 SC 231. (Paras 10, 11) 

(C) Civil P. C. (1908), Sections 96, 2 (2)' 

and 92 — Suit under Section 92 (1) for pro- 
per management of seva puja of deity and 
for proper management of debatter proper- 
ties — ' Settlement of scheme by Court — i 
Application for setting aside election of cer- 
tain persons as members of temple commit- 
tee and also for amendment or modification 
of scheme — Court upon consideration of 
material on record rejecting application < 
There has thus been final adjudication on die 
issues and matters . have been conclusively 
determined — Such determination embodied 
in formal e.xprcssion of the order rejecting 
the application is decree and as such ap- 
pealable. ^ara 12) 

^ (D) Civil P, C. (1908), Order 32 and Sec- 
tion 92 — Order 32 doss not in terms ap- 
ply to representation of deity in suits under 
Section 92 — Removal of a ne.xt friend al- 
ready appointed, under the provisions of 
Ride 4 sub-ndes (1) and (2) of Order 32 
of the Code, is not necessary before permit- 
ting the secretary of the temple committee 
to represent the deity. (Para 22-A) 

(E) Civil P. C. (1908), Order I, Rule 8 
and Section 92 — Public Endowment — ■ 
Election to the body of management of such 
endowment — Person interested in the en- 
dowment has locus standi to challenge elec- 
tion — He need not be a candidate or elec- 
tor for the election — Doctrine of Represen- 
tation of tlie People Act (1951) cannot be ' 
applied — Representation of the People Act 
(1951), Section 81. (Para 23) 
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■ (1964) 5 SCR 270, Venkata JanM 
Rama _Rao v. Board of Commrs,, 
for Hindu Religious Endowments, 
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(1964) AIR .1964 SC 107 (V 51) = 

(1964) 2 SCR 647, Ahmad Adam 
v.,M. E. Malvhri 85 

(1962) AIR 1962 SC 1329 (V 49)=' 

Sree .Sree Kalimata Thakurani v. 
iJibandlian Muklierjee 3 

(1961)' AIR 1961 SC 1206 (V 48) = 

(1961) 3 SCR 930, Raje Anandrao 
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(1952) AIR 1952 Cal 887 (2) (V 39)= 

' ILR U949) 2 Cal 587, Iswari i.ali- 
mata v. Manager Bijni Raj Court or , • 
Wards Estate, ' ' „ R3 

(1941) AIR 1941 Cal 618 (V 28) = 

73 Cal LJ -532, Srijib Nyayatirllia 
V Dandy Swami Jagannaili Asram . -R 

(1936) AIR 1936 Cal 7^14 , (V 23) =i . • 

64 Cal LJ 379, Prasanna Deb v. 

Bengal Duars Bank Ltd. Bl- 

(1930) AIR 1930 Cal ISO (V 17)=' 

50 Cal LJ 382, Pancbanan Bane^'ee 
V. Surendra Natli Mukberjee’ 51- 

Nalirii Ranjan Bhattacbarj^'a, for Appel- . ' 
lants; Samarendra Kfisbna Deb (for Nos. 1-7 
and 9-12); Dwijendra Natli Labiri (for No. 

8), Arun Prokasb Cliatterjee (for No. 13), 
Naravan Chandra De (for No. 15),'Tarak 
Nath' Roy (for No. 16), for Respondents." 

SALIL KUhL^R DATTA, J.:— This is an 
appeal by Ranada Kanta Das, .a worshipper 
of Sree Sree Kalimata Thakurani, for self 
and as the next friend of the said dei^, 
against an order passed, by the District 
Judge of 24-Parganas on May 12, 1964. 

2. The appeal arises in connexion \rith 
Title Suit No. 85 of 1949 instituted on 
December 5, 1949, under Section 92 of the 
Code of Civil Procedure, for ptoper manage 7 
ment of the seva puja of Sree Sree Kalimata 
Thaloirani and her associated deities and 
for proper management of the Debatter pro- 
perties. The District Judge, in whose Court 
the suit was instituted, settled a scheme re- 
garding the aforesaid matters, and, on ap- 
peal, the High Court made some amendments 
to tlio scheme. An appeal, however, was 
taken to the Supreme Court' by the deity 
Sree Sree ICalimala Thakurani, and the 
Supreme Court, while dismissing tlie appeal, 
by its judgment dated November 1, 1961, in 
Sree Sree Kalimata Thakurani v. Jibandhan 
Mukherjee, AIR 1962 SC 1329, made some 
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name of the next friend Manikla! Banegee 
who so long represented the deity, as lief 
next friend. The said appheation was allow- 
ed by the,. District. Judge by Order 'No. 215 _• 
dated June , 5, 1963. Thereafter on Febru- 
ary 10, 1964, an objection to the aforesaid . 
application of tlie appellant " was filed on ■, 
behalf of . the deity, by Prokash Chandra 
"Baneijee, Secretary of' the Kalighat Temple 
Committee, -while other objections were also 
filed by some of tlie shebaits eyerf before. 

On March 31, 1964, the appellant filed an 


application, of “prehminary objection” for 
vacating the aforesaid Order No. 215 dated , 
June 5, 1963, on a finding ; that tlie ‘said 
Prokash Chancha Banerjcc had no locus 
standi to represent- the deity in tire said 
proceedings. The said application was 
directed by Order No. 251 dated May 6, . 
1964, to be heard on- May 20, 1964, while 
the main application of the appellant was 
taken up for hearing on that veiy^ date and 
was also heard on May_7, 1964. By . Order 
No. 253 dated .May 12, 1964, the said ap- 
plication filed by me appellant' on Novem- 
her 30, 1962, was dismissed, on contest with 
costs. The application of tire appellant dated 
March 31, 1964, was taken up for hearing 
on July 15, 1964,- and by Order, No. 264 
dated July 17, 1964, tire said application 
was also dismissed on contest,* . - 

4 . The appellant preferred this appeal in 


diis Court on July 25, 1964, and, along 
with the -memorandum of appeal, an appli- 
cation was also filed on tlie same day, for 
appointment of the petitioner as guardian 
ad litem (next friend?) of tlie deity .and for , 
permission to prosecute tlie said appeal. This - 
appeal was filed as an appeal against an ori- ^ 
ginal order and 'was, admitted Sy this Court 
under Order 41, Rule 11 of the Code of 
Civil Procedure. The appeal with the appli- 
cation has now come up before us for hear- 
ing- r ■ . - 


mo'difications in the scheme and gave speci- 
fic directions to the High Coiut for incorpo- 
ration of the said modifications ' in the 
scheme. The High Court again by its judg- 
ment dated Februar>^ 19, 1962, finally fram- 
ed the scl'.erae in the light of die directions 
of the Supreme Court. 

3. On November 30, 1952, Ranada Kanta 
Das, die appellant No. 2 in this appeal, 
filed an application before the District Judge 
in die said suit for setting aside the elec- 
tion of three persons namely, Probhat Kumar 
Mnkhcrjcc. Chhenu Lai Ganguly and Amiya 
Kumar Ilalder as members of the ICalighat 
Temple Coinmitlce and .also for certain 
amendments ‘to the scheme. The .s.aicl ap- 
plic.ation v'as opposed hy Probhat Kumar 
Mnldicrjee, Chhenu Lai Ganguly and others; 
On May 25, 1963, an application was filed on 
behalf of the deity rcin-escntcd hy the 
Kalighat Temple Committee for' granting 
Ic'.u'c to one Gohinda Das Bancijce alias 
Prokas Chandra Bauerjee, the then Sccre- 
taiy of die Kaliehat ‘Temple Committee, to 
represent die deity after strilcing out tho 


5. Mr.- Samarendra Krishna Deb. die 
learned Counsel for some of the respolidents, 
raised a preliminary'' objection as to' the 
maintainability of die appeal on the follow- 
ing grounds: - 

(a) .No apjieal lies against tiie order dis- 
missing the application of the . appellant . 
Ranada dated November 30, 1962. - . 

(h) Tlie application for setting ' aside die 
election of three persons under clause 17 
sub-clause (A) of tlie Scheme, to the Kali- 
ghat Temple Committee has become infnic- 
tiious in view of the subsequent eleclions to 
the said Committee. - . )> 

(c) The appellant Ranada is not compe- 
tent nor. has he any right to represent- the' 
deity in this appeal. . 

G. Elaborating his arguments, Mr. Deb 
contended tliat^ die ^ - order dated May 12, 

' ’ ‘his appeal, rejccting lhe 

- ' ' ■ . J _ for amendment of the 

sraeme, not being a decree nor having the 
cilcct of a decree, is not appealable. In sup- 
port of. such conlenfion, hfr. Deh relied on 
die following obser\'afions of Dr. B. K. : 
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Muklaen'ea in his Tagore Law Lectures — ■. 
1936 (delivered in August,' 1951) on the 
Hindu Law of Relifflous and Charitable 
Triist — Second^ Edition 1962 — - (herein- 
after referred to as Dr. Mukherjea’s Tagore 
Law Lectirres) at page 436: 

“An order amending a scheme cannot, 
strictly speaking, be treated as one under 
Section 47, C. P. Code. There is authority 
in support- of tire view that under certain 
circumstances it might have die effect of a 
decree apd be appealable as such. The bet- 
ter wew seems to be tliat the order amend- 
ing. die scheme is not appealable and its 
propriety can only be challenged by way of 
revision under Section 115 of die G. P. 
Code.” • - . , ■ 

; _7. There is mo dispute, to the proposition 
that a Court, which has sanctioned a scheme 
for administration of a religious or chari- 
table trust, ■ is competent from time 
to . time to vary and amend die 
scheme as the exigencies of die case may 
require. In fact, provision has been made 
in -the, scheme settled by the High Court 
in accordance with . the directions of the 
Supreme Court, for alteration pr modifica- 
tion of or addition to the scherhe by appli- 
cation to the District Judge. Clause 56A 
of the scheme bears: 

"56A. The provisions of the scheme may 
be altered, modified or added to by appli- 
cation to die District Judge, Tweqty-Four 
Parganas.” 

There is also no dispute to the proposition 
that u'hen die Court has seisin of a case 
relating to. charitable and religious trust in- 
volving^ the framing of a scheme, the cor- 
rect, appropriate and speedy remedy would 
be by way of an apj)lication rather than the 
cumbrous procedure of a suit in case a modi- 
fication is required in the scheme , owing to 
change of circumstance. . It was also ob- 
served by Dr,- Mukherjea in his “Tagore 
Law, Lectures” page 436 as follows; 

“The power of the Court to settle a scheme 
for the administration of a trust is suffi- 
ciently comprehensive to include a provi- 
sion wliicli makes the scheme alterable by the 
Court in future. If the scheme is amended 
subsequendy by the Court within the limits 
laid down bj'^ the decree -itse]f, the Court is 
really giving effect to its own decree radier 
dian amending it." 

8. Mr. Nalini Ranjan Bhattacharjee, the 
learned Counsel for the appellant Ranada, 
has contended .diat it is now settled law 
that an appeal lies against any order ,al- 
lom’ng an application for varying and alter- 
ing a scheme, and the same principles will 
apply even when such application is reiect- 
ed as in the instant case. In support of his 
contention ,he relied on clause 57 of the 
scheme which bears: 

“57. Orders passed by the District Judge, 
24 Parganas in respect of m.atters directed 

. 1 • __1 . _ i.* 3 


orders . passed by the District Judge in con- 
tinuation of the proceedings . of the origind 
suit under Section 92 of tire Code of Civil 
Procedure.” 

9. Mr, Bhattacharjee in support of to 
contentions also referred to the decision in 
Srijib Nyayatirdia v. .^Dandy Sw'ami Jagan- 
nath Asliram, AIR 194J Cal 618, where it 
was held on earlier authorities as also on a 
.concession tlrat any order modifying a 
scheme is an order in the suit which is kept 
pending under tlie scheme for tire, purpose 

.- and such order determining rights of tire 
parties in die proceedings, viz., die mahant 
and the Committee’ would have the effect 
of a decree and as, such appealable.^ Mr. 
Bhattacharjee also relied on the decision, in 
Raje Anandrao v. Sharhrao, AIR 1961 SG 
1206 where it was held, .accepting the Cal- 
cutta view, drat it is - 

‘liodi appropriate and convenient drat a 
scheme should contain a provision for its 
modification, as that -would provide a spee- 
dier remedy for modification, of die manner 
of administration when circumstances arise 
calhng for such modification dian through 
die cumbrous procedure of a suit.” 

It was also held that Section 92 (2) of die 
Code does not bar an application for modi- 
ficatjon of a scheme in accordance with the 
provisions tiiereof, provided such a provision 
is made in the scheme itself. ■ 

10. Mr. Bhattacharjee dien referred to 
the decision in l^enkata Janaki Rama Rao v. 
Board of Commrs. for Hindu Religious En- 
dowments, Andhra Pradesfy AIR 1965 SG 
231, in which case it was held as follows; 

“ The scheme-decree itself might 

have contained a provision granting liberty 
to a. party to the decree to move the Court 
by an ‘application' for the modification of 
the scheme in stated contingencies. If in 
pursuance of such hbertiy reseiwed an ap- 
plication were made to amend the scheme- 
decree, die resultant order though passed on 
an ‘application' would certainly be an 
amended decree against which an appeal 
would lie under Section 96 of die Ciw‘1 Pro- 
cedure Code. We need only add ' tliat the 
legalid'’ of such a reservation of liberd^ has 
recently been upheld by. this Court. If the 
reservation of power or the liberty in the 
decree would- produce such a result and 
render the amendment of the scheme an 
amended decree so as to satisfy die defini- 
tion of a decree within Section 2 (2) of the 
Civil Procedure Code, it appears to us that 
it makes - no difference diat such a liberty 
to move die Court to modify the decree is 
conferred not by the scheme-decree but by 
an independent enactment such as the Act 
now before us. In the circumstances we 
consider that the appeal by the Board to the 
High Court was competent and that the 
learned Judges had jurisdiction to entertain 
and deal with the appeal.” 

11. The decision of the Supreme Court; 

in rr f-lnn nn on onnlinof-inn 
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nealable, is the law o£ the land and Ae ob- 
servalions o£ Dr. Muldierjea, in bis Tagore 
Law Lectures that tire better ^^ew_JS that 
such- order is not appealable , and its pro- 
priety can be challenged by way of revLion 
under Section 115 of the Code of Civil 
Procedure appear, therefore, to be no longer 
good law. 

12. Even then a question has been rais- 
ed about tlie maintainabili^ of the appeal 
in view of the dismissal of the application 
by the District Judge. A decree is defined 
in Section 2 sub-section (2) of the_ Code as 

“die formal expression of an adjudication 
which, so far as regards the Court expressing 
it, conclusively determines the rights of tho 
pardes with regard to all or any of the 
matters in controversy in the suit and may 
be eidier preliminary or final. It shall be 
deemed to include me rejection of a plaint 

In tliis case the propriety of certain elecdons 
in the Kahghat Temple Committee as also 
die suggestion for amendments of the scheme 
have been the matters in controversy and the 
District Judge upon consideration of die 
materials on record has diought it fit to 
reject the contentions of the appellant 
Ranada Kanta Das. There has been dins a 
final adjudication on the issues raised by 
jlhe said appellant, and, in so far it goes, 
die matters have been conclusively deter- 
mined. Such determination embodied in tho 
formal expression of the order, in our view, 
is a decree as contemplated under provisions 
of Section 2 sub-section (2) of the Code and 
as such appealable. The preliminaiy objec- 
tion, on this point, must dierefore be over- 
IrUled. ' 

13. In mew of our conclusion, as stated ■ 

above, an appeal against die order passed 
on an application for amendment or modi- 
fication of a scheme, settled in a .suit under 
Section 92 (1) of the Code of Civil Proce- 
dure, must be held to be an appeal from 
the oripnal decree. Accordingly, the provi- 
sions of Article 17 f\T) of Schedule IT of 
the Court-fees Act (VII of 1870), as amend- 
ed in :!s .''.pplicVvm to West Bengal, will 
bo Tiu: appellant’s memorandum 

of appeal hears a court-fee of Rs. 5/-. But, 
in the viciv .we take, a balance court-fee of 
Rs. 10/- is payable, in respect of the ap- 
peal, die total court-fee payable being Rupees 
15/- only. We have been assured by Mr. 
Bhntiacharjce dial bis client Ranada Kanta 
D.as is ready and willing to deposit furdier 
court-fee a.s may bo directed. And xve direct 
as Mr. Bliatiacharjcc wants us to do, that 
the said amount of court-fee i.e., Rs. 30/- 
bc put in' by the appellant Ranada vridiin 
one week from' today, 

14. The next preliminary ohjecdon of 
Mr. Deb relates to the maintainability of 
die appeal in die events that have liapp’encd 
since the filing of the application by Ranada 
on November SO, 1GG2, Mr. Deb’s Contention 
is dial xvhile this appeal is couceined with 


the election of . three named persons in^ the 
Kalighat Temple ■. Committee in or about 
1962, tiiere have been subsequent elections 
of shebaits to the Kafigbat . Temple ,pom- 
mittee on or about April 5, 1984, April 10,- 
1966, and March 81, 1968. .The appeal in 
view of the said elections has become infnic- 
tuous and the question of the validity of the 
election .of the three persons to the Kali- 
ghat Temple Committee in 1962 is now only 
of acadeihic interest. ' . ’ 

15. Mr., Bhattacharjee’s contention is .that 

this point was not taken in , the trial Court 
and must be deemed to, have been waived. 
More, his client -in his application of Novem- 
ber SO, 1962, has contended that tire said 
three persons, are not shebaits. at all and 
cannot -be elected , as . members to tire said 
Committee. .Under provisions of clause 17 
of tire scheme, finally settled, 5 persons are 
to be elected from the Council, of Shebaits 
to the KaH^iat Temple Committee, If the 
Court finds tlrat tire said three', persons have 
no right to be shebaits or to be included 
within the Council of . Shebaits they will 
never have the right to be elected a^ mem- 
bers of tire Kalighat Temple Committee at 
any time. So the subsequent elections to 
the Kalighat Temple Committee cannot ren- 
der the appeal infructuous, when tire right 
of the said persons to be shebaits has been 
assailed.' ~ ' 

16. On a consideration of the submisrion ' 
of tire respective parties, we are of opinion 
that there is much force in tire contentions 
of Mr. Bhattacharjee. In view , of the issues 
involved, tlrat is, the right of tire, said three, 
persons to be shebaits of tire Kalighat Tem- 
ple, tirereby to be included in the Council of 
Shebaits, who in turn elect five members to 
the. Kalighat Temple Committee, we are not 
in a. position to say that the subsequent 
elections of shebaits to’ the Kalighat Temple , 
Committee have reirdered . tire appeal in- 
finctiious. For, the appeal will be concern- 
ed .with the determination of tbeir claim as 
shebaits, on the basis whereof only, they 
cap, be elected to the Kalighat Temple Com- 
luittee. The second preliminary' objection 
xurrst also therefore he overruled. 

17. The last preliminary objection of 
Mr. Deb is drat tire appellant Ranada, Kanta 
pas cannot act as" tire next friend to Sree 
Sree Kaiiraata llralcurani of Kalighat, or re- 
present the^ deity widiout an order of tire 
Court appointing him as such; In support 
tiiercof, ho relied on the , following passage 

^ s Tagore Law Lectures at 

p. 250: 

Where the joinder of the idol is rieces- 
sary ar desirable, there is a dilfercnce of 
vdrother tire provisions ot 
Order 3„ of the Civil Procedure Code could,. 

.u ‘Applied to such a suit, -and 

wnclner it js open to a person to conslitiite 
buaseir as the next friend of the idol and 
jpsjuutc the suit on its behalf. Tire better 
opinion is that the provisions of Order 32 
cannot be extended to a suit on behalf of 
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the idol, as there is no real analogy between 
an infant "and an idol, that a suit by a per- 
son other tlian the shebait could be institut- 
ed on' behalf of the idol' only when’ the 
Court grants permission therefor, and that 
^ch permission shoxild, as ' a rule, be given 
only after hearing the persons interested.” , 
Mr. Deb has strongly relied on the above 
passage and has contended that ia . absence 
of any permission by the Court, granting 

f )ermission to Ranada Kanta Das, tlie appel- 
ant, to act as the next friend, of tire deity, 
&e appeal at least bn behalf of the deity is 
incompetent. 

18. There is no doubt, and -it has not 
beert disputed either, by Mr. Bhattachaijee, 
that, in view of the position at law as 
stated above, it is not competent for any 
person to constitute liimself as the next 
friend of the deity for institution of a legal 
proceeding except with the permission of 
the Comrt granting him leave to represent 
the deity, in such proceeding. Mr. Bhatta- 
charjee draws om: attention to the applica- 
tion filed on July 25, 1964 die same day 
on which the present appe^ was presented 
by Ranada Kanta Das tlie appellant No. 2, 
praying, inter alia, that he be appointed as 
the next friend of the deity for prosecuting 
the instant appeal on her behalf. The said 
application came up for hearing before the 
Registrar of tliis Court, who, by his order 
dated 22-3-1965, directed that the applica- 
tion along with the connected affidavits be 
placed before the 'Court at the time of hear- 
ing of the appeal. This application was 
thus pending, and was heard along with the 
appem, on merits. This preliminary objec- 
tion, in the aforesaid circumstances, appears 
to be without substance. 

19. Before we deal with tlie appeal it- 
self, we shall deal with the, application filed 
on July 25, 1964, by the ^appellant No. 2 
along with the appeal.' It appears that under 
the scheme as .finally settled, a Committee 
known as Kalighat Temple Committee has 
been constituted. ' In such Committee there 
are to be eleven members, five of them to 
be appointed from public, by different pub- 
lic homes and one to be nominated by the 
District 'Judge of 24-Parganas, while five 
others are to be elected 'from the C'ouncil 
of Shebaits. Under clause 36 of the Scheme 
the Committee will have a Secretary and 
under the authority conferred on such Com- 
mittee by Clause 41 of the Scheme, the Com- 
mittee shall have powers to institute or de- 
fend all suits and proceedings relating to 
Debattar estate and to manage and control 
the affairs of the endowment. As will ap- 
pear from the memorandum of the appeal, 
the Kalighat Temple Committee has been 
rightly impleaded as Respondent No. 15, re- 
presented in this appeal by the. learned 
Counsel, Mr. Narayan Chandra De. In this 
state' of affairs, we consider that the deity 
has been dulv and sufficiently represented 


rally look after, her interest in. this appeal, 
to the extent necessary. Accordingly we do 
not consider it necessary or proper to grant 
leave to Ranada Kanta Das to represent the 
deity in this appeal. We, therefore, reject 
the application filed by the said appellant 
for grant of leave and to prosecute the ap- 
peal on behalf of the .deity. 

20. In the normal course, , in ■view of the 
rejection of the application of the appellant 
No. 2 to represent the deity, we womd have 
made the deity a respondent in the appeal 
and ^ensured her proper representation in 
this proceeding before the decision in the 
appeal was. given. As we have already 
stated, f we find that the Kalighat 'Temple 
Committee under tlie scheme fcally settled 
by the Supreme; Coimt is the real, and only 
authority given powers thereunder to insti- 
tute or defend all suits and proceedffigs 
relating Debattar estate and also to t^e all 
necessary, steps to implement the scheme and 
manage and control affairs of the endow- 
ment. Accordingly we are of opinion that 
interest of the deity is sufficiently represent- 
ed in this proceeding by the Kalighat Tem- 
ple Committee through its Secretary and 
there is no necessity for any separate re- 
presentation of the deity in this apped 
which will only involve unnece^ary delay. 

21. Mr. Bhattacharjee has also jnade a 
^evance that on May 25, 1963, an applica- 
tion was filed by the Kalighat Temple" Com- 
mittee for permission to represent through 
its ' Secretary die deity Srpe Sree Kalimata 
Thakmrani in the connected proceedings in 
place of the next friend Sri Manildal Mukher- 
jee, who, it appears, is not a member of the 
said Committee, but represented the deity 
in the earlier proceedings culminating in the 
appeal before tire Supreme Court and tiiere- 
after in the High Court finally settling the 
scheme, Tlie said prayer was allowed by 
the District Judge by his Order No. 215 
dated June 5, 1963, and the Kaligbat Temple 
Committee through its Secretary was per- 
mitted to represent the deity, the name of 
Maniklal Muklierjee. as the next friend of the 
deity having been directed to be struck out. 
Ranada Kanta Das filed an objection to the 
same on March 31, 1964, for vacating the 
said order, the main objection being that 
the Secretary Go'vindadas Banerjee alias Pro- 
kash Chandra Banerjee was personally dis- 
qualified for such appointment because of 
his interest being adverse to the deity and 
of the necessity of compliance wi& the 
mandatory provisions of Order 32, Rules 3 
and 4 of tlie Code of Civil Procedure, before 
any appointment could be made. 

22. -The Committee also filed an objec- 
tion to the same and the said application 
filed by Ranada Kanta Das was directed to 
be heard on May 20, 1964,. wliile the main 
application of Ranada Kanta Das dated 
November 30, 1963, was taken up for hear- 
ing and heard on May 6, 1964, and also 
heard on May 7, 1964. No objection was 
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applicalioii ^\•as being \ iS?- 

tbat his applicalion filed on March 31, 
bcinp a prcliminar)' objection as contendeefi 
should have been heard earhei before the 
disposal ol his main appheahon. 'Ihis su^ 
sequent application was heard on July 
1964, and was rejected on July i7, 

■22A, At its lughest, tire nebon of me 
District Judge in taking up on July 15,_lJb4, 
and not before -tlie hearing of the mmn ap- 
plication the application filed by Ranada 

Kama Das on March 31, 1964, may be 
irregular but, again, tlicre \yas no ]|ustitica- 
tion for Ranada in filing his appheahon' so 
late as on J.Iarch 31, 1964, for vacating tlie 
Order No. 215 passed on June 5, 1963, and 
in not raising an objection- when his meuti 
applicahon was being heard, while the 
hearing of his otlier upplicaHon was deter- 
red by the Court to a subsequent dale, Ihe 
said Order No. 215 dated June 5, 1 963, has 
also been challenged ih this appeal on the 
above giound.s, and we, on our und 

nothing UTong with the order. Order 3.^ 
of the Code of Civil Procedure does not m 
terms apply to the representation of the 
deity in suits, under Section 92 of the Code, 
(see Dr. Muklicrjea's Tagore Law Lectures 
pp. 249 50) .so tliat the <iucstiou of tlie re- 
moval of a next friend already appointed, 
under the y)rovi.sions of Rule 4 sub-niles (1) 
'and (2) of Order 02 of the Code, is not 
necessary before an appointment is made. 
In the scheme framed by the Court, as 
already slated, the Kalighat Temple Com- 
inilloe has been constituted and the said 
Committee ha.s been given the power and 
authority to institute and defend the pro- 
ceedings relating the dcbaltar estate and to 
manage and control the affairs of the cn- 
downieiU. The said Committee is acting 
tlirouah its Secretary in the proceeding and 
is the only body to represent tlie deity in 
such proceeding in which the Court is con- 
sidering the proposed amendments to the 
- scheme relating the dcbaltar estate. There 
are no specific allegations or any allegations 
of any breach of- duly on part of the Com- 
mittee in the application filed on Novem- 
lier 00, 1962, and (he allegations personally 
against the Secretary and the Committee 
in the latter applicalion are too v.ague .and 
indefinite to merit atiy consicle.-nfion. "Fur- 
tlicr snek. appointment of the Kalighat Tem- 
ple CommiUce' as the nest friend of the 
deity again cannot he challenged collater- 
ally as is sought to have been done by- 
t!ic appellant Ranada Kauta lOas. 

. 23. Coming now to the appeal.’ wc find 
lliat the appeal h.a.s two distinct issues 
which iiave been agitated before ibo District 
Judge and also before us. The one relates 
to the election of three members wlio claim 
to be shebaits to the Kalighat Temple Com- 
rm'ttcc and the other concerns certain amend- 
ments to the .scheme. We .shall fir.st deal 
with the object ions of the appellahl R.an.'uia 
to the elections to tbo Kalighat Tc.'uple 
Committee. Mr. D-.vijeadra , Natli Imhiri, 
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the learned Counsel for the respondent No. 

8, probhat Kumar Muldierjee, has contended 
that the appellant Ranada has no loc^ 
standi to challenge the elections to the Kali-; 
C^hat Temple Committee. According to 
Mr. T.ahiri. tire election could be challenged 
by any candidate at • tire election of _ any 
elector i. e. any member of the Council of 
Shebaits. In support he referred to Sec-' 
tion 81 of lire Representation of tire People 
Act, 1951 (Act XLni of 1951), and con- 
tended that Ranada is neither a candidate 
to the impugned election nOr an elector, 
Mr. Bhatlacharjee ' opposing the said con- 
tentions, has submitted that bis client being 
interested in tire endowment and ' a party 
to the proceedings, has tlie inherent right 
to challenge such elections ultimately to flie 
Kalighat Temirle Committee which is en- 
trusted with tire management of . Seva Pujar 
of the deity and also of the properties. On 
our part, we also think that the procedure 
of the elections to Loka Sabha and State! 
Legislatures provided in the Representationi 
of \he People Act, 1951, can have no conl- 
parison to the elections to tlie Kalighat Tern*! 
pie Committee and the principles and pro-| 
cedures of election laid down in the said| 
Act should not be extended to the elections 
under consideration in this appeal. It must! 
also be remembered tliat. the shebaits fornrj 
only a small section of worshippers while! 
the votaries to the deity are tlie Hindus alli 
over India and beyond India too. The, 
Hindu public cannot be kept au-ay fxonj 
challenging elections to the body of manage- 
ment of a public endowment in appropriate 
cases on the doctririo of the Representation 
of the People Act, 1951. 

24. On merits, Mr. Bhattacharj'ce has 
contended that order No. 75 dated Febru- 
ary 20, 1957, including the names of the 
three persons in the Council of Shebaits, 
was. void,- pas.scd as it was when tlic Court ■ 
had no longer any jurisdiction over the mat- 
ter. Tlio District Judge by his judgment 
and decree ^daled March S, 1955. in Title 
Suit No. 85 of 1949, disposed of llie suit 
itself, approving a sclicmc, and thereafter 
tlie matter went up in three appeals in the 
High Court. The High Court , again by • its 
judgment and decree dated December' 21, . 
1956, allowed the appeals in part, making 
certain amendments to llie .scheme and tbo 
scliemc was a]iproved under Sectiori 92. of 
the Code of Civil Procedure.: An appeal, 
as already, stated was taken to tJio Supremo 
Coiirt by the deity but it does not appear 
from the records as to whether the a]iplica- 
lion for certificate of fitness for appeal to 
the Supreme^Court \v-as pending on Febni- 
ar>' 20, 19.5 when the impugned order 
was passed. 

^ 2o. __Thorc is no dispute that Title Suit 
No. 85 of 1949 is to be deemed to be 
continuing for the purpose of imnlcmenting 
and workinc out the .scheme. ; At or about 
Uic time, the impugned order was made. 
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tie District Judge was in 'seisin of the suit, 
and in absence of any order restraining him- 
from passing orders imputed ' herein, • it 
cannot be said drat the DisWct Judge was 
functus officio, while passing tire order. On 
March 11, 1964„ Chennu Lai Ganguly, • by 
his petition of objection, stated that as his 
name was omitted from list ‘G’, he was 
moving the Court for inclusion of his name 
in -the list of the shebaits. And after .per- 
using relevant papers and documents, . tire 
District Judge, by his Order No. 75 dated 
Februarj' 20, 1957, directed inclusion of his 
name in the list of shebaits Schedule 'C’, 
The said order was never assailed by anj^ 
one until die applicadon by Ranada bearing 
date ’ November 11, 1962. There is nodi- 
ing to show that it was a case of inclusion 
of name by devolution of interest on the 
death of a shebait. And, at this belated . 
stage, there is no scope for interference rvith 
the order, whereby Chennulal Ganguly was 
' included in Sdiedule ‘C’ ' raised collaterally 
in connexion with die election of the Kali- 
ghat Temple Committee. 

26. hlr. Jlhattacharjee has also contend- 
ed diat the application for inclusion of the 
name of Chenn'u Lai Ganguly in List 'G was 
not maintainable, as only applications relat- 
ing to matters of administration and manage- 
ment of die Debatter estate, and not appli- 
cations relating to other matters, could be 
made in die said suit. It appears, however, 
to be clear that the matter of inclusion of 
a person in List ‘C’ is, ag in the instant 
case, ultimately connected with the election 
of shebaits to die Kalighat Temple Commit- 
tee which under the scheme manage and 
administer the Debatter estate. That being 
the position, it cannot be said diat such., 
application for inclusion of name in List 'G’ 
has nothing to do ivith matters of admin- 

. istration or management of Debatter estate. 
However, at diis belated stage, as already 
indicated, we are not inclined to interfere 
•path the said order, which has become final, 
conclusive and binding, challenged as it 
has not been in a manner warranted by 
law. 

27. - Air. Bhattacharjee’s most formidable 
contention is diat the sliebaiti right in diis 
public endoMTuent is only the right to office 
and not any right to propeityn Accordingly 
diere could be no • devolution or transfer of 
interest of shebaiti right of a shebait to his 
heirs or any odier person. It is further 
contended that list of shebaits in Schedule 
‘C’ ivas inviolable and diere could not" be 
furdier additions or substitutions in the said 
list. 

28. Tlie contention of .Mr. Bhattacharjee 

is completely belied . even bj' the provisions 
of the scheme finally settled by die Supreme 
Court. Clause 3 of die scheme is one such 
provision: ’ ' ■ 

. ,.“3. All the Shebaits and Paladars shall 
for the time- being constitute die Council of 
Shebaits. Such of the Shebaits as are minors 


or are of unsound mind shall be represented 
by his or her natmral or certificated guar- 
dian.” 

Clause 6 of the scheme is anodier: 

. “6. A register of die Shebaits and Pala- 

dars will be maintained, under the direction 
of die council at the office giving dieir 
names and addresses described un^er five 
branches as at present. For the election 
to the First Temple Committee, the District 
Judge, .24 Parganas, will take such steps 
as are deemed necessary to prepare the re- 
gister- of Shebaits. 

. Under the direction of, and the Rules 
framed by, the Council, necessary amend- 
ments in die register in case 'of death or 
devolution of offices etc., vail be made in 
die register. No transfer except one sanc- 
tioned by law win be mutated in the regis- 
ter. 

Such pro-risions militate against the conten-' 
tion put forward by Air. Bhattacharjee, We 
are informed that no rules have been fram- 
ed by the Council of Shebaits. . But as 
Shebaitship is propertj^ it devolves like any 
other property' according to die ordinary 
Hindu Law of inheritance (Dr. B. K. Aluklier- 
jea’s Tagore Law Lectures p. 199) and legal 
representatives of any Shebait, on his death 
. automatically become Shebaits of the deify. 

29.- The Supreme Court, dealing with the 
same arguments, as raised here, while 
setding die scheme, obsen'ed as follows: 

“It is ivrong to call Shebaits as mere 
pujaris or archakas. A Shebait, as has been 
pointed out by Mukherjea, J, (as he then 
was), in his Tagore Law Lectures on Hindu 
Law of Religious and Charitable Trusts, is 
a human ministrant of the deitv' wliile a 
pujari is appointed by the founder or the 
shebait to conduct worship. Pujari thus is 
a servant of die shebait. Shebaitship is not 
mere office, it is property' as well. The pre- 
sent body of shebaits and their predecessors 
have been functioning as such mthout ques- 
tion, as already stated, for a long time. They 
have been in fact managing the property', 
that is, doing something iiyhich no pujari or 
archaka can claim to do. Therefore, they 
-cannot be treated as mere pujaris or archakas 
even assuming that they' are not de jure 
shebaits.” 

The Supreme Court further observed: 

“Tile second point is diat shebaits, whose 
turn it is to perform die worship, transfer 
their turns for consideration to others and 
diat diis is impermissible because .shebait- 
ship being an office is not transferable. He 
(Mr. Bhattachaijee who appeared for the 
appellant deity' before the Supreme Court) 
also say's that shebaitship terminates on 
death and is not heritable and that conse- 
quendy appropriate directions in regard to 
diese' matters should have been made in the 
scheme. It is sufficient to say that these are 
not matters v/idi respect to which any 
direction should be made in the scheme. 
The right of- shebait, as already' stated, is a 
right in property' and if any person wants 
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to ctallenge tlie riglit of a person to act as 
a sbebait it is open to bim to ;^pursue such 
remedy as may be available to liim at law, 

30. In view of the ' conclusion ’ of die 
Supreme Court, there is no scope in tbisv 
appeal for agitating the issue over again. 

It is obwous that tlie shebaiti right of the 
endowment is both property and office, and, 
Ranada Kanta Das having been a party to 
the proceedings, in any event, bis applica- 
tion on this issue is barred by res judicata. 

31. Mr. Bbattacharjee’s further conten- 
tion is: Chennu Lvil Ganguly and Amiya 
Kumar Haider are not sbebaits at all, they 
are not parties defendants to the suit, nor 
tlieir names have been included in the bst 
of sbebaits in Schedule 'C’ ^of die scheme 
settled ultimately by the Supreme Court, 
and there could therefore be no addition to 
list ‘C’ which was confirmed by die Supreme 
Court Amiya Kumar Haider in his peti- 
tion of objection stated that his father 
Jitendra Nath, Haider wms a shebajt his 
name having been included in list ‘C’, and, 
on his death on May 22, 1959, he along 
\rith odicr .heirs of his father, became she- 
baits of the. deitj’. 

32. It may be noted, however, that 
Clause 2 of the Scheme provides as follows; 

“2. Tlie persons who are now entitled to 
turns (palas) of Sheba and Puja of the deity 
are die Shebaits and Baladars of the God- 
dess and die associated deities. A list of 
the present Sbebaits and Paladars are set 
out in die list enumerated hereivith and 
marked Schedule ‘C’, All Shebaits and 
Paladars for the time being as in the register 
to be maintained as hereunder will be consi- 
dered for the purpose of this scheme to 
be die shebaits of the deity. 
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cottahs which belong to the Debattar estate 
as was adjudicated in the earlier proceed- 
ings. . His personal interest thus clashes 
with' his duties as trustee, thus making him 
unfit to hold ' the office of a trustee. In. 
support thereof, he relied on the decision 
in Iswari Kalimata ' v. Manager, Bijni Raj 
Court of Wards Estate, AIR 1952 Cal 887 
(2), where it was held that the said 595 
odd bighas of land belonged to the deity. 
The Supreme Court considered die above 
decision, as also another decision, in which 
die High Court set aside die finding of 
the lower. Court, declaring tide of the deity 
to the said land, obsenTOg as follows: . 

“ It seems to us, however, that the 

provision made by the High Coiirt in the 
scheme ivith respect to properties other than 
those described in Schedules A and B to 

die plaint is sufficient for that purpose 

As we have already stated the hulk of the 
lands are in the hands of transferees who 
are not parties to the proceedings - under 
Section 92 of the Code of Chdl Procedure 
and of course are not parties to die appeal 
either. Their inclusion in the schedules to 
the scheme as being debutter property ivill 
not affect the rights of those persons in any 
way and die fact that they are dehuttar pro- 
perties will have to be established if and 
when appropriate proceedings are taken for 
obtaining dieir possession. We, dierefore, 
decline to interfere ivith die direction made 
by the High Court in the scheme respect- 
ing the properties.” 

It is obvious that there was no adjudication 
in die said decision of the tide of the deity 
to die said lands, which question was kept 
open by the Supreme Gourd to be decided 
if at any time appropriate .proceedings are 
" taken. 


(a) The ivord “Slicbait” v/herever it oc- 
cius in this scheme shall be deemed to in- 
clude “Paladgr”.” 

This clause was not altered in any manner 
by the Supreme Court. It is obwous there- 
from that there cannot bo any finality in the 
h'st of shebaits and it was e\-pressly provid- 
ed that all Shebaits and Paladars from the 
time .as in die register to be maintained as 
provided in the scheme Mail be considered 
for the purpose of tiits scheme to be slic- 
baits of die deity. Clause 6 again, as al- 
ready stated, provides for necessary '-amend- 
ments in die register in case of death or 
devolution of offices etc. subject to die only 
limitation that no transfer except one sanc- 
tioned by law will be mutated in the regi.ster. 
The observations apply with equal force 
to Chennu Lai Gan^ily even if his case is 
one of succession by inheritance. Tlie ob- 
jections of Mr. Bhattacharjee against Chennu 
Lai Ganguly and Amiya Kumar Haider be- 
ing shebaits have no substance and • must 
dierefore he overruled. 

33. Mr. Bhaltachaijec has again contend- 
ed that Prohhat Kumar Mukhcricc has been 
consistendy claiming his personal and secu- 
lar title to lands widiin 595 bighas and 9 


. 34. ^niere cannot he any dispute to the 
proposition, as submitted by Mr, Bhatta- 
charjee, that under the Trusts Act, 1882 
of 1882) or under the laws applicable 
to Hindu religious endowment, the action 
of a trustee setting up. his title adverse to 
the trusts, amounts to a breach of trust 
and prima facie may justify his removal. 
In view of the aforesaid deci.sion of the 
Supreme. Court, Mhicli is conclusive, it can- 
not be said that Prohhat Kumar Mukherjeo, 
by asserting his personal title to the said 
lands as alleged, assuming such allegation 
to be tnie, was_, in any way, setting up ad- 
verse title again,st the deify, thereby ffi’s- 
qualifymg himself to he a member of the 
Kaligfiat Temple Committee, as the tide of 
the deity to the said land vms neither ac- 
nor established. Tlie objection of 
Mr. Bhattacharjee on this score must, diere- 
fore, fail. 

So. _ We shall_ now consider the proposed 
alterations to this scheme framed under the 
direction of the Supremo Court. On Iho 
basis of Ahmad Adam v. M. E. Makhri, 
AIR 1934 SC 107, Mr, Bhatlacharjee’s sub- 
mission is that when any representative suit 
is brought by persons under Section 92 of 
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the Code of. Civil Procedure and a decree 
passed in such, a suit, law assumes that aU 
persons who have the same interest as the 
plaintiffs in the representative suit were re- 
presented by ihe said plaintiffs and there-, 
fore are constructively barred by res judicata 
from reagitating the matters directly and 
specifically in issue in the earlier suit. The 
similar result follows if a suit is either, 
brought or defended under Order 1, Rule 8 
of the Code. It was further held thah 
while considering the propriety of the 
changes in the scheme, if' tire scheme is 
framed in a suit brought under Section 92, 
it should nqt ' be changed -unless there are 
strong and substantial reasons so to do. It 
was also held that a scheme framed -under 
’direction of the Court should not be dis- 
turbed upon merely a speculative view, but 
upon substantial grounds and clear evidence, 
not only that the scheme has not operated 
beneficially, but that it can by alteration 
be made to do so consistently \vith the 
object of the foundation. Further, even 
when a scheme is framed in a suit properly 
instituted under' Section 92, if supervening 
considerations justify its alteration or modi- 
fication, the bar or res judicata cannot be 
pleaded against such alteration or modifi- 
cation. 

36. Under the direction of the Supreme 
Court, only on February 19, 1962, the 
scheme was framed by this Coiut, and the 
present application was filed by the appel- 
lant on November 30, 1962. In fact, there 
has been little time given to examine^ the 
working of this scheme, far less to give it 
a fair trial. On top of thdt, in .the applica- 
tion the appellant Ranada aid not refer to 
any specific instance, nor is there any evi- 
dence that the scheme is not operating 
beneficially or tliat there has been any 
supervening consideration justifying any 
alteration or modification. It was stated 
tlrat the alterations were necessai-y to avoid 
any inconsistency and complication, and 
also in the interest of the endo^vment and 
for good and smooth administration thereon. 
We are not impressed by the reasons which 
have been given for such alteration or modi- 
fication, after so short a period of time that 
has elapsed in between. We shall, how- 
ever, proceed to examine, on merits, the 
specific alterations suggested. Mr. Narayan 
Chandra De, appearing for the Kalighat 
Temple Committee, respondent No. 15,- has 

-j, contended that tire proposed amendments 
are wholly unnecessar>% other learned Coun- 
sel for th.e respondents adopting Mr. De’s 
contention. 

37. Mr. Bhattacharjee has submitted 
that after the words “Cml Court” in Cl. SO 
of the scheme the. following should be 
added: . 

“Or who has got any interest, direct or 
indirect, adverse to that of the deity,” 
Clause 30 of the. scheme runs: — 

“30. No person shall be elected or nomi- 
nated as a member of the. Kalighat Temple 


Committee who has not, at the date of elec- 
tion or nomination, attained the age of 35 
years, or' who is of -unsound mind or who 
is a, member of the salaried staff under the 
Kalighat Temple Committee or thp Council 
of Shebaits ,br who has been convicted by 
any criminal court of an offence which in 
the opinion of the District Judge, M-Parga- 
nas involves moral turpitude or who was 
been adjudged an insolvent by a competent 
Civil Court. Any member ,who ceases to 
be a Hindu or incurs any of the disabilities 
during the term of his ofEce shall cease to 
be a member of the Committee.” 

In -agreement \vith the District Judge and 
accepting argument of Mr. De, we hold 
that there is sufficient provision in Clause 32 
of the scheme for protection of interest of 
the deity and. the proposed' amendment is 
unnecessary. Clause 32 of the scheme bears: 

“32._No member of the Kalighat Ternple 
Committee shall, as a member, be present 
at Ae meeting when any matter in which 
he is either directly or indirectly concerned 
or interested is being considered or vote 
upon it. Such, a member -will not be deem- 
ed dming the consideration of such a matter 
in the meeting to be present to be counted 
for the purpose of forming a quorum at 

the time of any such vote ' 

• 38. The appellant Ranada next wants 
tlie word “immoveable propertj'” in Cl. 42 
of the scheme to be made more specific 
by^ adding thereafter “appertaining to the 
59o Bighas and 9 cottahs of land mentioned 
in Mr. Heysham’s list”. Clause 42 of the 
scheme reads as follows: 

“42. No immoveable property or Govern- 
ment Securities, Stocks and Shares belong- 
ing to the Debattar estate are to be sold 
or immoveable propertj'- leased out for - a 
period exceeding 5 years, except wnth the 
express permission of the Court of tlie Dis- 
trict Judge, at Alipore previously obtained.” 
Mr. De has seriously contested the inclu- 
sion of these words as purporting to eluci- 
date the immoveable property bmonging to ' 
the deity. As we have seen, there is as yet 
no decision of any court in an appropriate 
proceeding that the said lands appertain to 
the Debattar estate and that the Supreme 
Court expressly' dech'ned to interfere’ with 
the directions made by the Hi^h Court in 
this scheme representing the said properties. 
The directions of the High Court approved 
by the Supreme Court are as follow's; 

“The first question which was raised on 
behalf of the deity and a few of the other 
shebaits w'as that the properties described 
as Debattar property should be expanded. 
It appears from the records of tliis case as 
also me judgment of this Court at the pre- 
-vious stage that the total area of Debattar 
property -was 595 bi^as 9 cottahs in Mouza 
Kalighat. In course of the resumption pro- 
ceedings started in 1859 the lands covering 
■ that area were released. Reference was also 
made to claims in 1797 for a revenue free 
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grant of a similar area; An attempt, was 
made on the previous occasion to have uie 
wiiole of tliat area declared as Dehattar, 
This Court declined to malce a declaration 
as a ver>' large portion of tliat. area was 
in -the ocrapation of -third parties ;who \vere' 
not party defendants in tirat suit, A simi- 
lar prayer has been made before ' us also. 
The present suit ■ is one for preparing a' 
scheme and not for going into, the- question' 
of preparing an exhaustive list of all pro- 
perties belonging to the deity. Certain pro- 
perties were declared by the Coirrt on the 
previous occasion as appertaining to the 
Trust. They are enumerated in Schedules • 
A and B attached to die plaint on the pre- 
sent occasion. They are described in Sche- 
dules A and B of this judgment widi .some 
clarifications and modifications and.tiiey are 
declared to be die properdcs of the deity 
subject to what is mentioned in Clause 1 
of the scheme. We have made it clear in 
the scheme that this description does not 
in any wajf affect die right of the deity to 
recover any other properties -ivliich may 
hereafter lie found by a competent Coint as 
properties in which her title ■ subsists.” 

In view of the abova.obsen'ations, approved 
by the Supreme Court, there is no scope for 
further addition of words in respect of the 
immoveable properties as proposed by tije 
appellant. 

39. Mr, Bhattacharjee. has next proposed 
that a new clause should be inserted after 
clause 42 as 42A as follows; 

"42A. Any of the sliebait violating any 
of the terms herein contained or commitUng 
breach of bust shall bo liable to be removed 
from the .shebaitship by. application to die 
Disiiict Judge.” 

The proposed amendment, which is also 
opposed, is unnecessary, for, if a . sliebait is 
ever guilty of committing an act which ren- 
ders him unfit to hold the- office, he can 
always be removed from that office by an 
application made to .the Disbict Judge for' 
die purpose. 

40. Mr. Bhattacharjee has next sulimitted 
that on a misreading and misconstruction of 
Clause 4S of the scheme the Shebaits and 
Paladars instead of taking one half of die 
ca.sh offering left after reiinbiusement of 
the bhog rag and seba- of the deity and the 
expenses of- Kalighat Temple Committee are 
collecting one half of the total offering as 
their remuneration irrespective of whether 
the other half would be sufficient to meet- 
die said charges, which, it is apprehended,' 
will lead to die ruination of the endowment. 
More, Shebaits and Paladars get a sum, of 
Rs. 15 which is not waiTanled by this 
scheme. In the premises Mr. Bhattacharjee 
has submitted that after clause 4S-A (a)’- 
die following words be added: ■ . 

"After selling apart the portion thereof for 
die bhog rag and seba piija of the deity 
including the cslahlishineiit charges of die' 
institution.” . - 


41. The respondents, shebaits as also die 

Kalighat Temple Committee, oppose the pro- 
posed amendment \yhich, in their view, vnil 
cut dowui the remuneration of . the shebaits 
fixed by the High Court arid approved by' 
the Supreme, Court. It is , further contend- . 
ed that while Rs. 80 as costs of seba puja 
of the deity, after . shebaits have taken away 
their .share,, is always, avairabfe, .the same 
suggestions were also made before die said 
Courts in the earlier proceeding and die 
same were rejected. ' - ' , 

42. The High Court while considering 
die question of Shebaits and Paladars’ share 
of offerings held as follows:' . ■ 

"The • scheme which had been put for- 
• ward on behalf of the shebaits in the pre- 
sent case, was that, the entire usufruct was 
available to them subject to the amount 
which was spent for die worsliip of die deity. 
That contention has been negatived. Con- 
sidering the lengdi of time during which a 
large body of shebaits had got a portion of 
die usufruct . we have to consider what 
should be reasonable and proper in die -cir- 
cumstances of this case. It is unquestion- 
able that the entire income of die Debattar 
estate, including all offerings to the deities 
and the gifts belong to the deity absolutely. 
Out of the same some portion is to he set 
apart for die worship and for payment to 
the .sliebait for ministering to the deities. 
We have made two principal alterations in 
die directions given by die District Judge. 
No portion of the offerings in gold should 
firi fo die shebaits. Further what amount 
will be required for the actual Bhog Rag 
per diem was fixed at Rs. 80. - We ■ have 
retained that fi'guie, but we have omitted 
die maximum which had been put, leaving 
It to the Committee to decide what in 
changed circumstances the amount should 
be. Any variation in the payment to the 
shebaits will have to be decided, according 
to the principles laid down, by us, by the 
members' of the Temple Committee. In- 
creasing tlie rate will also require die ap- 
proval of die District Judge. 

,, yhe Supreme Court while dealing 
wth this part of the, scheme observ'cd as ' 
lollows: 

“The present body of shchail-s and tiieir 
precccessors have been functioning as such 
without question, as already slated,' for- a 
Jong time. . They have been in fact manag- 
property, that is, doing something 
winch no pujari ' or. -archaka can . claim to ■ 
CIO. iherelore, they cannot be treated as ' 
mere pujaris or archaka.s c.ven assuming that 
they are nrit- de jure shebaits. They "have, 
in fact, to bear llio e.xpenses for bhog rag 
and seva of Sree Srcc Kalimata and are 
thus entitled to he reimbursed not only for 
die service thev perform hut for the ex- 
penses which they incur. Tliri High Court, 
which must be co[piisant of the local .situa- 
tion, was in a more advantageous yiositinn 
than this Court can he to judge what would 
be the proper mea.sure of recompense for 
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the service rendered and expenses incurred 
by -the shebaits whose turn it is to pxsrform 
tlie worship of the deity. In the circum- 
stances we decline to interfere with Ihe^- 
direction in this regard made by the High 
Court , in tlie . scheme.” 

44. -In view of the above ^ observations, 
tliere is no scope for .agitating tlie question 
over again, as is sought to be done by Mr. 
Bhattacharjee, aE tlie more so,- as, in the 
course of his arguments, he concedes that 
the existing provisions are clear, but that 
he is after a little more clarification. ■ At the 
same' time, if there is ' any malpractice or 
the collections are insufficient to meet the 
charges of which tliere is no evidence, and 
die ICalighat Temple Committee is negli- 
gent in looking properly after the collections 
or the disbursement in accordance witli the 
scheme or even in not implementing the 
scheme, the remedy in proper forum is 
available to any worshipper. Tlie amend- 
ment of die sdieme as proposed is no sub- 
stitute for preventing the alleged practices 
for implementing die scheme. 

45. Mr. Bhattacharjee -has lastly contend- 
ed ' that die poor attendance of members, 
particularly non-shebait members at the 
meeting of die Kalighat Temple Committee, 
is not conducive to the healthy administra- 
tion of die endowment. For achieving the 
proper, administration as also better super- 
vision of the day to day administration of 
die endowment Mr. Bhattachaijee has pro- 
posed diat the following words underlined 
(herein ‘ ’) should be inserted before die 
existing provisions of Cl. 27 of die scheme. 

"27. ‘Any member failing to attend 3 con- 
secutive meetings of die Committee shaU 
cease to be a member thereof and the 
vacancy caused as suclv and.’ Any casual 
vacancy occurring by death, resignation or 
othenwse in the Kalighat Temple Committee 
will be filled up by the appointing autho- 
rity within two ' months of tlie date of inti- 
mation and the person so chosen shall be 
subject to retirement on the footing that 
he had become member from die date of 
such appointment.” 

46. The Supreme Court while dealing 
with the constitution of the Kalighat Temple 
Committee, in moddication of die scheme 
of the High Court which had 12 shebaits 
and 6 persons from the public in a 18- 
member Committee prowded a perpetual 
majority for the members of die public in 
a 11-member Committee with 5 shebaits 
from 5 groups and 5 members from the 

liblic bodies and one member nominated 
y the District Judge. Further the District 
Judge’s nominee is to be the Chairman of 
the Managing Committee who would have a. 
casting vote in addition to his own' vote. 

47. We agree with the District Judge 
that strict enforcement ' of the proposed 
amendment, if . incorporated in the scheme, 
would lead to unnecessarj' difficulties as 
fenominations by public bodies mtU involve 


delay and 'complications. .Tlie minutes of 
the proceeding of the meetings of the* Com- 
mittee which, at our direction, were pro- 
duced in Court, show that the meetings 
were invariably presided over by the nominee 
of die .District Judge,' Sri Chandidas 
Chatterjee, a senior Advocate of the Alipore 
Bar and die , Government Advocate. We. 
hope diat die persons who xviE be nomina- 
ted by die public bodies to be members 
of die Kalighat Temple Committee will make 
it convenient to attend its meetings for en- 
suring the . proper administration of the en- 
dowment' of this ancient institution revered 
by die milhons of the Hindu votaries of the 
country. . 

48. During hearing of the appeal, we 
called upon Mr. Tarak Nadi Hoy the learned 
Counsel appearing for the Council of She- 
baits, to produce die register of shebaits and 
Paladars as required under clause 6 of the 
scheme. No register was produced before 
us but several lists of die shebaits were re- 
produced instead. The said lists which are 
printed ones showed the names of shebaits 
as amended and corrected up to particular 
dates e. g. the latest being March 8, 1968. 
We are told that no register of shebaits is 
maintained nor any rules have been framed 
but amendments consequent on' death or 
devolution of oflBce of shebaits are recorded 
in the minutes of the proceedings of the 
meetings of the Council of Shebaits and, 
on the basis of resolutions passed at such 
meetings, lists of the shebaits and paladars 
in the CouncE of Shebaits are published from 
time to time. Tliis system appears to us 
to be irregular' and contrarj' to the provi- 
sions of tlie scheme. A register of the .she- 
baits of the Council of Shebaits in our opin- 
ion should be maintained wherein should 
be recorded the amendments caused by 
death or devolution of offices etc. as re-- 
quired by Clause 6 of the scheme on the 
basis of tlie resolution of tlie Council of 
Shebaits. For convenience of- the shebaits 
and paladars, the list may be printed from 
time to time, though not enjoined by the 
scheme. We also hope that tlie Council of 
shebaits shall' frame rules regarding inclu- 
sion of names in the list of the Council of 
Shebaits consequent on deatli of its mem- 
bers or devolution of offices etc,, as required 
by the Clause 6 of the scheme. 

49. As the contentions raised b 5 ' the 
appellants fail, the appeal is dismissed, but 
in the circumstances there wiU be no order 
as to costs. We record our appreciation 
for tlie assistance received from the bar. 

50. BIJAYESH MUKHERJI, J.: I agree 
fliat the appeal fads. 

51. The sebaiti qua property' descends 
by inheritance in like manner as secular 
property'. So considered, to make the list 
of sebaits inviolable, as Mr Bhattacharjee 
seeks to do, is to defy the law of inheri- 
tance and to make the list self-defe.ating. 
Self-defeating, because none in the list of 
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sebaits are immortal. So, wben all of 
(lie, the list becomes useless, doing no diw, 
and even when some' of them die, the list 
fails the very purpose for which it is made. 
That apart, the inviolability, contended tor, 
comes to a head on clash with the provisions 
of the scheme approved by the ' Supreme 
Court and, therefore, beyond any manner 
of an attach by any one. Clause 6 is one 
sucb provision, as pointed out by my learned 
brother, — a provision which clearly lays 
down that tire register of shebaite or list 
of sebaits, call wliat you may, shall have 
periodic amendments, necessitated by death, 
(Icvolution and transfer sanctioned by law. 
The transfer of sebaiti interest for conside- 
ration is no doubt void: Prasanna Deb v. 
Bengal Duars Bank, Ltd., (1936) 64 Cal LJ 
879 = (AIR 1936 Cal 744). But you can- 
not compel an umvilling sebait to continue 
as a sebait as held by Rankin, C. J, in 
Panchanan Banerjee v. Surendra Nath Muker- 
jee, (1929) 50 Cal LJ 382 = (AIR 1930 
Cal ISO). The transfer of sebaiti in favour 
of the remaining sebaits or surrender there- 
of affects no policy of Hindu Law, as 
pointed out by Dr. Bijan Kumar Mukerjea: 
Tagore Law Lectures on The Hindu Law of 
Religious and Charitable Trust at page 235. 

52. But that is not for which I am add- 
ing this little to Ore judgment just deliver- 
ed by my learned brother. lITiy I am do- 
ing so is to meet the contention raised by 
Mr. Bhattacharyya that a ■view as this on 
hcritability and the like contravenes Cls. (b) 
and (d) of Article 26 of tlie Constitution 
which provide, in so far as it is material 
here for •understanding Mr. Bhattacharyya’s 
contention; 

o t> o every religious denomination or 
any section tliereof shall have the right — 

X X X X X X X 

. (b) to manage its own affairs in matters 

of religion; 

X X X X X X X 

(d) to administer such property in accord- 
ance with law,”’ 

silch propferiy mea.nmg property, movable 
and immovalrle, any religious denomination 
or a section thereof 'may own or acquire: 
just what clause (c) of Article 26 prescribes. 

53. How this freedom guaranteed by 
Article 26 to every religious denomination 
or a section thereof can avail Uie appellant 
beats us. The appellant has the freedom 
to manage his own affairs in matters of 
religion. His autonomy l6 decide what 
rites and ceremonies are essential according 
to tire tenets of the Hindu religion he sub- 
scribes to — and tlieso are all matters of 
religion — remains unfettered. Sure enough 
the scheme we sec before us puls no fellers 
upon it. , And sure enough again, the mode 
of rcipresentation to the Teiiiple Committee 

' and all that Is not a matter of religion 
ciUier. /Vrticle 26, Clause (b), of the Con- 
stitution, therefore, fails the apncllant. 

54. So does Clause (d) tliereof. Tho 
propert)’ of Sri Sri Kali Mata Thalairani' is 


being administered - in accordance with the 
mandate of the hipest court , of the realm, 
such mandate itself, being law binding upon 
-US all. . 

55. The matter appears to be so free 
from doubt or difficulty that' it is hardly 
necessary . to refer . to any authority. And 
authorities there . are. 

56. Hence I am for dismissing' the ap- 

peal as my' learned brother is, and in the 
manner proposed by bim. . ' 

Appeal dismissed. 
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Sunil Kumar Gbosh, Petitioner v. State of 
West Bengal and others, Opposite Parties,' 
Civil Rule No. 1305 (W), of 1965, D/- 
29-5-1969. 


(A) Constitution of India, Article 311 (2) 
and Pro'viso (a) ■ — Reasonable opportunity 
■for delinquent — 'Words “criminal charge” 
in Proviso (a) — Meaning — Delinquent 
com-icted imder Section .29, Police Act and 
dismissed — Article 311 (2) Proviso (a) ap- 
plies — Hence Article 811 (2) is inappli- 
cable. 


The offence under Section 29, Police Act 
is created by a special statute. It is a crimi- 
nal offence and a charge thereof is a “crimi- 
nal charge”' within the meaning of Art. 311 
(2) Proviso (a), Article 311 (2) tlierefore 
does not apply to his dismissal based on 
that con'viction. The delinquent in such a 
case cannot question an inquiry held under 
Arfcle 311 (2) on the ground tliat his ser- 
■vice records were referred to witlrout notice 
to him. AIR 1966 Andh Pra 72 and AIR 
1946 Mad 375 and AIR 1957 Punj' 97 and 
■ini Assam 134 and Salmond on Torts 
2 Emd 7; Torts by Winfield, 
7th Edn. Pp. 10 and 11, Outline of Crimi- 
nal Law by Kenny, 16th Edn. P. 539 and 
Wilshare, 17th Edn. Pp. 1 
and 2, Foil. (Paras 18, 19, 22, and 26) 

^) Constitution of India, Au-ticle 811 (2) 
and Proviso (a) — Exemption from holding 
inquiry’ and giwng opportunity under Arri- 
cle yll (2) Er^’cmption is for btmefit of 
acrmnistration and is conducive to public 
interests Government hot estopped from 
miming such exemption even after inauin’— 


(Ewdcnce Act (1872)7 Section 
1961 SC 619, Dist. ’ ' 


115). 

(Para 24 


(C) Constitution of India, Article 311 (2) 

— Reasranble opportunity to delinquent — 
Police oiRcer .absenting from duty, dismissed 

— No suspension order passed — Notice for 
iTcaang absence as leave avitlioiit pay not 
given — Extraordinary’ leave hot sought — - 
Lamed leave due to delinquent — Period 
o£ absence , till dismissal date cannot be 
treated as extr aordinary leave ■(ridiout pay 

JiM/DN/E895/^JR7l7G , . ' ' 


1970 Smul Ejamar 

— Delinguent enSfled to Ml salary as if 
on dufr. AIR 1968 SC 240, Applied. 

(Paras 27, 28 and 29) 
Cases Referred: ' Oironolo^cal Paras 
(1968) AIR 196S SC 240 (y 53) = 

1968-1 SCR 355, Gppalkrisiina v. 

Stale of ivl. P. 28 

'(1966) AIR 1966 Andh Pra 72 (V 53) = 

1966 Cri LJ 251, Be Nagabhusian' 21 
(1961) AIR 1961 SC 619 (V 48) = 

1961-3 SCR 386, Akshaibar Lai v. ' 


Vice Chancellor 24 

(1959) AIR 1959 Assam 134 C\'’ 46), 

Jagadindsa v. -L G. of Assam Rifles 21 

(1937) AIR 1957 Pun) 97 (V 44) = 
1956-30 ITR 423, Durga Sin^ v. 

State of Punjab 21 

(1946) AIR 1946 Mad 373 33) = 

1946-1 hlad LJ 249, Venkatarama 
V. Province of Madr^ 21 


Nani Coomar Cbalcrabort}% Chittotosh 
Mnldierjee and Jamini Kumar Banerjee, for 
Pebtioner; B. C. Dutta and Muraii Mohan 
Dutta, for Opposite Parties, 

ORDER: "Ibis Rule raises a short but nice 
question of lavr, 

2. I. That question, apart from others 
raised in the Petition (which will be dealt 
with hereafter) is — 

2a- Whether ‘conviction on a cri m inal 
charge’, in Froviso (a) to Article Sll (2) of 
the Consiitutioa includes conviction of a 
statutory offence. 

3. The Petitioner, a Sub-Inspector of 
Police, was, at the material time, serving as a 
District Enforcement Officer of 24^Parganas. 
By an order of December 19, 19o9, passed 
by the Supdt. of Police, he was transferred 
to Nadia with effect from Januarv" 2, 1950 
and directed to rmdergo. training in Finger- 
print (Aimexure A to the Petition) from 
diere. The Petitioner made representations 
during the pendency of which another order 
was issued by the AddL Supdt, of Police 
(Enforcement) of 24-Parganas on March 22, 
I960, by which he was ashed not to dis- 
charge any duties as a Police Officer in the 
DL of 24-Parganas as he had been transfer- 
red awaj' from the district with effect from 
Jannarv' 8, 1960. As he did not still com- 
ply with the said order of 'transfer, a com- 
plaint was lodged against him, under orders 
of the Sunerintendent of Police, 24-Parganas 
for alleged offence under Section 29 of the 
Police AcL for violation of the order of 
transfer. This ended in the conwcbon- of 

- the Pebbcner by the Jvlaaistrate, Ist Class, 
Alipore on November 25, 1981, .and the 
Petitioner was sentenced to pay a line of 
'Es. 100 or, in default to undergo simple 
imprisonment for one week, appeal 

against this sentence was di^i-'sed ^(Annes- 
X 2 TQ F) and so was his applicabon ror ^cvL 
son to tbi<; CourL where it has^ been n^d 
that he was clearly mailtj* of violabng the 
order of transfer to Nadia (Arme.vure H). 

4. Thereupon on December 23, 1953, he 
was served with the charge-sheet at ^in- 
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nexure L The Pebboner pleaded not guilty 
to the charge. There was a proceeding 
held upon the charge by die Superintendent 
of Police, 24-Parganas and on 14^ 30, 1954, 
he recommended (Annejure N/1) that — 

(a) The Pebboner be dismissed from ser- 
wce; 

(b) His period of absence from dujfy from 
Januai)' 8, i960 till the date of dismissal 
be treated as extraordinary leave without 
pay- 

o. The Deputy Inspector-General of 
Police approved of the order proposed (An- 
nexure O) and, in pursuance thereof, the 
order at Aimexure P, dated July 2, 1964 was 

E assed, dismissing the Pebboner with eSedt 
'om tihat date on which a copy of the 
Deputj- Inspector-Generals order had also 
been serv'ed upon him. Annexure Q is an 
order of foe Superintendent, asking for a 
return of 'foe uniforms and appointment 
certificate in view of foe foregoing order of 
dismissaL 

6. The Pebboner challenges foe orders 
at N/1 to Q on foe ground, inter alia, that 
foe requirements of Arbcle 311 (2) of foe 
Consbtubon have been violated in making 
foe aforesaid orders inasmuch as foe Peb- 
boner was denied foe opportunity of cross- 
examining witnesses at foe inquuy held on 
foe charge and his sendee records were 
talcen into considerabon to award foe extreme 
penalty of dismissal, without gi^dng him 
nobce that foej’’ would be considered at foe 
inquiry. 

7. But, even assuming that foe complaint 
of foe Pebboner was true on fects, he can- 
not get any relief on foe present ground 
if PIt)^dso (a) is attracted, to exclude foe 
operabon of Clause (2) of Arbde Sll al- 
together, That clause prowdes for an inquir}- 
on foe charges at which foe dslinouent shall 
have an opportunity of being heard and 
foereafter to make a representabon asainst 
foe penalty proposed, where that psnaltj’ is 
dismissal, removal or reduebon in rank of 
a person holding a ciidl post rmder foe Gov- 
' emment. There is no dlroute as to a Police 
Officer holding a civil post under foe State 
Government, so as to be eubtled to foe 
piotecbon of Clause (2) of Arbcle Sll. 

8. But foe appBcabon of foe entire 
Clause (2) of A^cle Sll is excluded by 
Proviso (a) which says — 

‘Trovided that this clause sb;i77 not 

where a person is dismissed or re- 
moved- or reduced in rani: on foe ground 
of conduct which has led to his comicSon 
on a criminal charge”. 

9. The Pebboner has been convicted of 
foe ofreuce under Seebou 29 of foe Police 
Act for violating foe order of transfer to 
Nadia- But it is contended on behalf of 
foe Pebboner b}' l.fr. Cholmavartv*, foat foe 
expression ‘criminal charge’ refers to charge 
of an offence under foe general law of 
crimes and not to an offence which is com- 
monly knostn as a ‘statutoiy' offence’. 
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9a. Section 29 -of tiie Police Act, 1861 

^ “Every police-officer who shall be guil^ 
of any violation of duty or wilful breaA 
or neglect of any, .lawful order made by 

competent au&ority shaU be nable, 

on conviction before a Magistrate to a 
penalty not exceeding three months’ pay, or 
to imprisonment, viithor without hard labour 
for a period exceeding three months, or to 
both.” 

10. Obviously, this is not a charge of 
an offence included in the Indian Penal 
Code, which constitutes the general law of 
crimes in this country, but an offence creat- 
ed by a special statute, namely, the Police 
Act, to be met with by a statutory penally. 

Tile question is whether tin's constitutes a 
criminal charge’, which expression is not 
defined in the Constitution or in the General 
Clauses Act. 

11. The question has, therefore, to be 
answered xvith reference to general princi- 
ples. 

12. The Dictionary meaning of the word 
'charge’ in the legal sense is ‘accusation’. - 
'Criminal charge’, therefore, would mean ac- 
cusation of a ‘crime’. The Dictionary 
meaning of the word ‘crime’, again, 
is an ‘act punishable by law’ (Shorter 
Oxford Dictionary). To punish means to 
‘inflict penalty on an offender’. If these 
Dictionary meanings prevail, any offence 
which is created by any statute and is puni- 
shable by any pcntuty imposed thereby would 
be included within the concept of a ‘crimi- 
nal charge’. 

13. The most common way adopted by 
leading treatises is to define crimes by dis- 
tinguishing them horn civil wrongs. In Sd- 
inond on Torts (10th Ed., p. 7), fiie distinc- 
tion is drawn as follows: 

“The distinction beriveen civil and crimi- 
nal wrongs depends on the nature of the 
appropriate remedy provided by law. A 
civil wong is one which gives rise to civil 
proceedings — ^proceedings, tliat is to say, 
which have as their purpose the enforcement 
of some right claimed by tlie plaintiff as 
against tire defendant: for example, an ac- 
tion for tire recovery of a debt — .Criminal 
proceedings, on tire other hand, are those 
which have for their object tiro punishment 
of tire defendant for some act of which he 
is accused. He who proceeds ci-villy is a 
claimant, demanding tire enforcement of 
some right vested in himself; he who pro- 
ceeds criminally is an accuser, demanding 
nothing for himself but merely tire punish- 
ment, of tire defendant for a wrong commit- 
ted bj' him”. 

14. The element of punishment as the 
differentia of a crime is also empha.sised by 
Winfield (Torts, 7tli Ed., 10-11) and Kenny 
[(Outline of- Criminal Law (ICth Ed.,, p. 

539)]. In some cases, of course, criminal 
Law provides for irayment of monetary com- 

. pensalion by tire convicted person to the 
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person injured; but even in those cases, such 
compensation is awarded in' addition to some 
punishment. ^ 

15. Quoting observations ini decisions. 

Wikhere (Criminal Law, I7th Ed., pp. r-2) 
explains the essential characteristics _ of a 
crime as follows: _ 

“The essential characteristic of a criminal 
offence is that it entails a liability to punish- 
ment: the domain of criminal jurisprudence 
can only be ascertained by examining- wbat 
acts at any particulai period are declared 
by the State to be crimes, and tbe only 
common feature that they be found to 
possess is -drat they are prohibited by the 
State and that those who conamit them are 
punished”. 

16. The old distinction, between mala 
prohibita and mala in se has broken down 
because many acts which have been made 
punishable ds.an offence by statutes do not 
involve any moral tuipitude: 

‘In particular, nothing in tire moral cha- 
racter of an act or omission can distinguish 
it from a civil wrong or make it a criminal 
offence. There are, for example, many 
breaches of statutory regulations and bye- 
laws which, because tliey are punishable in 
criminal proceedings, must be classed as 
criminal offences though diey do not in- 
volve tlie slightest moral blame, as, for ex- 
ample, ‘the failure to have a proper light 
on a bicycle. ...” (Salmond, ibid). 

17. But a statutory offence should not 
be a criminal offence “unless the punish- 
ment is inflicted as a result of criminal pro- 
ceedings” (p. 2, ibid.), i. e,, in a proceeding 
before a criminal court. 

18. Judged by the foregoing tests, the 
offence under Section 29 of the Police Act 
is a criminal offence and the charge of such 
an offence is a criminal charge because — 

By the st:tote, violation of duty or 
wilful breach of any order made by a compe- 
tent authority has been prohibited and made 
punishable by fine or imprisonment or both. 

■ (b) The off ence is triable, before a Magis-j 
tmte, i, e., a criminal .court. 

(c) The proceeding is a criminal proceed- 
ing because the object of the ' proceeding is not 
the enforcement of some right belonging 
to avy -complainant or person injured by such 
act but tlie punisliment of the delinquent 
lolice Officer, and it started with a prose- 
cution (Annexure D/1). ' < 

19. Consequently, the instant case would 
fall under the purview of Proviso (a) to 
Aiticle ^ 311 (2) of the Constitution; . The] 
conclusion arrived at by me is also .sup- 
ported by the interpretation so far given] 
by the High Courts to tliat clause: , 

20-21. It has been held that — 

Conviction on a criminal charge id 
this clause includes .conviction under any 
law which provides for punishment for an, 
offence, whether by fine or .imprisonment 
[In re Nagabhirshan, AIB ' 1966 Anclli Pra 
72], and that no distinction is made .by tliis 
clause between crimes involving moral luipi- 
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tude and other crimes [Venkatarama v. 
Province of Madras, AIR - 1946 Mad ,375; 
Durga Singh v. State of Punjab, AIR 1957 
Punj 97; Jagadindra v. I. G„ AIR 1959 
Assam 184.] AIR 1957 Punj 97 ibid., was 
a case of conviction of the offences specified 
in Section 34 of the Police Act, and is thus 
directly to the point. 

22. I have no doubt, therefore, that 

Clause (2) of Article 311 was not attracted 
to the present case and that, accordingly, 
no opportunity to.be heard or- inquiry was 
to be held before dismissing the Petitioner 
on the ground that he had been convicted 
xmder Section 29 of the Police Act. ^ 

23. n. In view of the foregoing find- 
ing, it is not necessary to go into tlie ques- 
tion whether an opportunity was actually 
given to the Petitioner, Nevertheless, I iriay 
observe that a proceeding was actually held 
by the Superintendent of Police before pro- 
posing to dismiss the Petitioner, but that 
the Petitioner could not avail of the oppor- 
. tunity to - make his submissions against the 
punishment - proposed, owing to his reclaci- 
trant attitude and misconception about his 
legal position. 

24. ni. It was contended that after pro- 
ceeding to hold an inquiry. Respondents 
cannot fall back upon the Proviso (a) to 
Article 311 (2) and in this connection re- 
liance is placed upon the Supreme Court 
decision in Akshaibar Lai v. Vice Chancel- 
lor, AIR 1961 SC 619. But that was a 
case where two alternative procedures were 
provided for by the relevant statutory provi- 
sions and it was held that after resorting to 
a general provision, the authdritj' could not 
be allowed to take resort to the more strin- 
gent provisions of the mecial procedure. 
That principle cannot apply to . a case like 
the instant one where me constitutional 

rovisioh itself says that" no inquiry need' 
e held and. no opportunity need be given. 
This exemption is for the benefit of the 
administration and conducive to public inte- 
rests, which cannot be forfeited by the 
adrninistrafa'on by .estoppel. This contention 
must therefore be rejected. 

25. rV. It was next contended that the 
impugned order is bad because it does not 
give the reasons, as required by Reg. 864 (b) 
of the Police Regulations < as to why some 

unishment other than dismissal could not 
e awarded because the conviction did not 
involve moral turpitude. But reasons have 
:in fact been given, namely, the , service 
career of the Petitioner, having 22 punish- 
ments as against 5 rewards. Hence, this 
contention must be rejected. 

26. The incidental argument tibat the 
service records were referred to- without 
giving notice to that effect to the Petitioner 
would also not succeed because Art. 311 (2)’ 
is not applicable, as held by me. 

27. V. We now come to tlie claim for 
salary from Januay 2, 1960 to July 2, 1964, 
i, e., up to the date of dismissal. On this. 


oint, the Petitioner, is entitled to succeed 
ecause there was admittedly no order of 
suspension passed against him at any time. 

28. It is true that he absented himself 
from duty, but even then there was no 
notice given to him that his absence would 
be -treated as leave -without -pay if he did 
not join at once. Even when his ' prayer 
for casual' leave was rejected no such order 
was communicated to him lAnnexiue 6/1]. 
In Gopalkrishna v.. State of Madh Pra., AIR 

- 1968 SC 240, the Supreme Court has held 
' that no order under F. R. 54 of the Funda- 
. mental Rules could be made without afford- 
ing an opportunity to the person to be affect- 
ed, of being heard on this matter specifically. 
The same principle should be applicable to 
the grant of leave without pay when the 
Petitioner did not ask for extraordinary 
leave and earned leave for some period was 
actually due to him (vide para. 24 of the 
Petition), which was not r butted. 

29. In this view, the Rule will be made 
absolute in part, to this extent only that 
Respondents shall be commanded to pay to 
the Petitioner his full emoluments for the 
period from January 2, 1960 to July 2, 1964, 
as if he were on duty.' There wl be no 
order as to costs. 

Petition partly allowed. 


AIR 1970 CALCUTTA 387 (V 57 C 70) 

S. E. CHAKRAVARTI AND 
ANIL K. SEN, JJ. 

Mazirannessa ahas Mizirannessa Bibi, 
Appellant v. Khondakar Golam IQbria and 
others. Respondents. 

A. F. A. D. No. 998 of 1968, D/- 17-3- 
1969. 

Mahomedan Law — Inheritance — 
Husband and -wife — One spouse can in- 
herit other also in some other capacity. 

There is nothing in Mahomedan Law 
to prevent a husband or a wife inheriting 
the other spouse’s property in some other 
capacity. The rule Uiat neither the husband 
nor the wife is entitled to the Return, so 
long as tliere is any other heir, does not 
preclude the husband from inheriting the 
residue as a distant kinsman. 

(Paras 6, 7, 9 and 10) 

Sudhir Kumar Acharya and Amal Chandra 
Chatterjee, for Appellant; Prasanta Kumar 
Bandyapadhyaya, for Respondent No. 1. 

S, K. CHAKRAVARTI, J.: An interesting 
point under the Mahomedan Law arises 
for determination in this second appeal. It 
is as to whether a husband is erititied to in- 
herit from his wife both as husband and as 
a distant kinsman. 

2. The properties in dispute belonged to 
one Malcdunnessa who died in Ashar 1357 
B. S., and was smvived by her husband 
Bechu. On the death of Makdimnessa, 
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ceed against the petitioner, company as a 
‘successor of the Meghlibundh .Tea Com- 
pany as has been assumed but is seeking 
to realise the income-tax demand from die 
Bank who holds money on behalf of the 
Meghlibundh Tea Company, whose name 
has since been changed into that of the . ap- 
pellant. Section 46 (5A) runs as follows: — < 
"The Income-tax OfiBcer may at any time 
' or from time to time, by notice in writing 
(a copy of which shaU be forwarded to the 
assessee at his last address known to the 
Income-tax Officer) require any person from 
whom money is due or may become due 
to the assessee or any person who holds or 
may subsequendy hold money for or on ac- 
count of die assessee to pay to the Income- 

tax Officer. ” 

The failure to comply with diis notice is 
^ven in die 5th paragraph of that sub-sec- 
tion as follows: — 

*ff die person to whom a notice under 
this sub-section is sent fails to make pay- 
ment in pursuance thereof to the Income- 
tex Officer, furdier proceedings may be taken 
OT and before the Collector on the fooHng 
that the Income-tax Officer’s notice has the 
same effect as an attachment by die Col- 
lector in exercise of his powers under the 
proi-iso to sub-section (2) of Section 46”. 
When read iviUi the said proviso, the mean- 
ing or mis would be diat if the person upon 
whom the notice under Section 46 (5A) has 
been served fails to comply with die notice, 
specified in that notice may be 
recovered from such person either by re- 
sorting to, the proceedings under the Reve- 
nue Recovery Act, 1890 or as an attachment 
m a civil proceeding under the Code of 
Ci^ Procedure. The only question, there- 
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name may be continued by or agairist tiia; ■, 
company by its new, name.” ■' 

It is clear from sub-section (3) that by the : . 
change of name, the constitudon 'of . the bid - . 
company is- not changed.) The ..only ^tiling , 
that is changed is its name and all die rights ' 
and obligations under the law of the bid com- 
pany pass ■ to the ' new company, ' It is not 
similar to the reconstitution of a partnership . 
which, in law, means the creation of a legal 
entity altogether. If, therefore, under ; sub- ‘ 
section (3) all the rights and obligations' of . " 
the company pass on to the new one,\it fol- . 
lows that die assets of the old company 
which were being held by the Allahabad 
Bank Ltd., .are still being held on their 
behalf.- Of course, in the notice under Sec- 
tion 46 (5A), it is curiously stated that money, 
is due from the new company, the Economic 
Investment Corporation; even .then that does 
not make any difference in law because tlie 
new company holds the assets and all llie 
property belonging to the old company under 
a new label and not only the -rights but also 
the obligations, — including the ohh’gation 
to pay income-tax belonging to the old com- 
pany, — have passed on ; to the new com- , 
pany under the provisions of Section 11 .w 
of the Companies Act. 

5. It was of course pointed out on behalf 
of the respondents that in the return of in* 
come submitted by the old company (vide 
page 64 of the paper, book), the name of 
the assessee was given as “Meglilibundh Tea 
Company Ltd., (now Economic Investment' 
Corporation Ltd/') and, therefore, the .Eco- 
. immic Investment Corporatioii was already - 
there in the records ot the .Income-tax 0®"- - 
cer. To this, however, it has been contend- 
ed on behalf of tlie appellant that the return 
was submitted not by the appellant but by 
the old company. ' Here again is . , another 
quibble, which has no • substance in IaW» 
because the new company is nbtliing but the 
old company with a new label, as has already 
been^ slated; tliere has beeii rid change m 
.position and no change in legal status. - -tt 
was further pointed out tliat subsequent, to 

the assessment, .on 24fh September, 1949, , it 
the appellant who askecf for tirrie to- pay -, 
aforesaid tax and on different dates m 
1949-50, the appellant . company paid. uP 
part of tlie . assessed money to the e-xtent ot - 
Rs. 22,000/-. Here again- Dr.' . Pal submits 
tiiat so far as tire substantive. liability tn pay 
IS concerned, tlie; appellant dock not deny iL 
and cannot, deny, in view of- the. provisions ^ 
under Section 11 (3) of the Companies Act. - 
Ine grievance of the' petitioner- (S 
that the Incomfe-tax Officer, even tliou^ . 
imormed of the change of name, did not sub- 

sfatute the name of tlie appellant-company ja 
place of the old one in his assessment tccott s. 
Inis confusion has taken place in view ot ttio 
reference to the provision in See. 26 
Income-tax ■ Act, - 1922 in llie : proceedings 
■ leading up to the appeal. .That Section ,ii^ . 
no .application to tlie instant case. So mr . 
as sub-section (1) of Section 26; is concern- 
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ed, it deals only -with the situation arising 
firorh a reconstitution of a partnership firni, 
which is not the case here. Sub-section (2), 
on the other hand, speaks of legal succes- 
sion by one person to another in the same 
capacity, which is ^also not the case here, 
because as has been stated at ‘the beginning, 
there has been no legal succession, because 
the' juristic entity is the same, namely, the old 
company under a new name. Sub-section (2) 
of Section 26, therefore, is not attracted 
either. Upon this, however. Dr. Pal based 
his argument that there is no provision in 
law as to what would happen under the law 
of Income-tax when there is a change of 
name of a company imder the provisions of 
Section 11 (3) of me Companies Act, 1913. 
The answer to that is simple, namely, tliat 
no such question does arise in law just as it 
arises in the case of a legal succession under 
sub-section (2) and in the case of a recon- 
stitution of a partnership firm under sub-sec- 
tion (1) of Section 26. In both these cases, 
there is a substitution or succession of one 
legal person by another legal person. ' To 
om: mind, there has been no substitution or 
succession of one legal person by another 
legal person in tlie instant case. There has, 
to reiterate again, been only a change in 
name. It 'is only for that reason that no 
special provision has been considered neces- 
sary to meet tliat situation like the instant 
one in the Income-tax Act. From whatever 
angle of vision the^problem is viewed at, we 
have no doubt tliat' there has been no irregu- 
larity or illegality in demanding the money 
from the Allahabad Bank Limited, which im- 
doubtedly holds the assets of the Meghli- ■ 
bundh Tea Company which assets are now 
'in the hands of tiie appellant-company. 

6. Before concluding, however, we 
shopld point out that this Court does not 
view with any amount of indulgence the 
indifference and carelessness which has been 
shown by the Income-tax Officer %yho made 
the assessment on 29-8-49 without caring 
for the letter which was addressed by the 
appellant company to die Income-tax Offi- 
cer on 4-2-48 (vide page -85 of the paper 
book), This veiy Income-tax Officer, in the 
Certificate proceedings, • applied for substitu- 
tion of tlie name of tlie certificate debtor 
(vide page 34 of die paper book). It is not 
clear to us why he rose from his slumber so 
late. The higher authorities of the Income- 
tax department, who are -very keen to stop 
evasions of payment of income-tax, should 
be keener to manage 'their own house and 
put it into order. It is diese drain-pipes 
through which leakage occurs and, we be- 
lieve, proper enquiry would be made in this 
matter when a cop^'of diis judgment is for- 
warded by the Registrar of this Court to the 
respondent No. I. 

. 7. The appeal is accordingly dismissed but, 
in the circumstances of the case, we would 
make no order as to costs.' 

' . Appeal dismissed. 
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AIR 1970 CALCUITA 391 (V 57 C 73) 

D. BASU AND A. K, BASU, JJ. 

M/s. bndal Coal Co., Appellant v. M/s. 
Sonepur Coal Fields Ltd. and others. Res- 
pondents. 

O- No. .254 of 1966; Matter No. 
198 of 1963, D/- 18-2-1970, against judg- 
ment of A. N. Roy, J., D/- 20-1-1966. 

(A) Coal Mines (Conservation and Safety)’ 
Act (1952), Section 3 (1) — Owner — Defi- 
nition m Indian Mines Act (1923), Section 3 
adopted — ? Lessee or occupier of mine is 
owner. 

The petitioner was not a lessee and his 
title to ownership rested on his status as 
occupier. "VYhere the fact, of his possession 
was disputed by another party the Coal 
BoMd should have decided the question 
before disposing of the applications for 
openmg or reopening a Coal mine. 

. (Conservation and^afety) 

(l®f2) — Rules under — Rule 39, sub- 
rule (3c) Disposal of application for open- 
ing or reopening of im'ne — Procedure — i 
Applicant entitled to opportunity of making 
representation against the order proposed. 

The expressiop “Opportunity of making 
representation implies only an opportunity 
to make a ^vritten representation, Petitioner 
IS not entitled to personal hearing but before 
makmg the order rejecting his application he 
waa entitled to a notice to show cause why 
permission to the other party- 
should not be made. Case law referred; 

/r^\ , (Paras 12, 14) 

_ (G) Constitution of India, Article 14 — 1 
Principles of natural justice — Right to per- 
sonal hearing Not an essential ingredient 
m every ease m quasi-judicial proceedings 
before a Tribunal — Case law referred. 

o T. r , (Para 13) 

Cases Referred; Clironological Paras 
.(1968) AIR 1968’. SC 850 (V 53) = 

1968-2 SCR 186, Union of India v. 

P. K. Roy TA 

.(1966) AIR 1966 SC 671 (V 53) = 

1966-1 SCR 466, M. P. Industries 
v.. Union of India - . 74 

(1962) 2 WLR 1153 (PC)= 1962 AG 
322 Kiinda v. Govt, of Halava 14 

.(I960) AIR 1960 SC 493 (V 47) = 

1960-2 SCR 569, Kapur Singh v. 

Union of India 74 

.(1957) AIR 1957 SC 232 (V 44) = 

■ p57 SCR 98, N. P. T. Co. v. 

N. S. T. Co. 73 • 

.(1957) AIR 1957 SC 648 (V 44) = 

J??/ Cri LJ 1026, F. N. Roy v. - 
Collector of Customs 73 

(1950) AIR 1950 SC 27 (V 37) = 

1950 SCR 88, Gopalan v. State 13 14 
,(1949) 1 All ER 109= 65 TLR 225, ’ 

Russel v. Duck of Norfolk 13 

(1943) AC 627= 1943-2 All ER 337, 

General Medical Council v. Spademan 13 
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{1915) 1915 AC 120= 85 LIKE 72, 
Local Go\i:, Board V. Arlidge 
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JUDGMENT: — This is an appe^ aga^ 
the judgment of A. N. Boy, J., (as he then 
was), dated January 20, 1966, by which the 
Rule obtained by the Respondents, SonepM 
Coal Fields, was made absolute, and the 
order of the Coal Board of May 17,- 1963, 
which is at p. 81 of the Paper Book, 
quashed. . The present appeal is by the 
Ondal Coal Co., which was Respondent No. 
4 in the Petition imder Article 226 of the 
Constitution brought by the Sonepur_ Coal 
Co., (hereinafter referred to as the Petitioner 
Co.), 

The Petitioner Co.’s case was that the 


Ondal Coal Co., a lessee of the disputed . 
coal mines, granted a sub-lease in favoinr^of- 
the Petitioner Co., and delivered possession 
on Jime 1, 1946, since when the Petitioner 
Co. has been in possession and has also ful- 
filled tbe other terms of the agreement of 
sub-lease, so that the only interest now left 
with the Ondal Co., in the said Mines is the 
ri^t to receive royalty from the Petitioner 
Co. The Petitioners case, in the aforesaid 
circumstances, is that the Petitioner Co. has 
become the ‘owner’ of the disputed Mines 
within the meaning of that term in the Coal 
Mines (Conservation and Safety) Act, 1952 
(hereinafter referred to , as ‘the Act’); and as 
such is entitled to obtain permission under 
the Act, from the Coal Board (Respondent 
No, 1 in die Petition), for opening and re- 
opening the Mines. 

S. The Petitioner, in facti did obtain 
such permission in 1947 under the Coal 
Control Order of 1945 (p. 28) but the 
Mines could not then be worked by the 
Petitioner Co. The Company subsequently 
made an application to the Coal Board 
\mder die Rules made under the Act for 
reopening the Mines in July 1957 and the 
Ooal Board advised die Petitioner Co. to 
obtain a licence from the Central Govern- 
ment under die Industries (Development' & 
Reflation) Act, 1951 to establish an indusr 
trial undertaking for production of Coal. 
Before the application of the Petitioner, to 
the Board could bo disposed of in March 
1961, die Board informed the Petitioner diat 
a similar application had been received from 
the Ondal' Coal Co. Tlie Petitioner -Co„ 
protested against die granting of any permis- 
sion in favour of the Ondal Coal Co. but the 
Board did not pay any heed to that. Coming 
to know that the Board was going to hold 
a meeting for disposing of the application of 
die Ondal Co,, vrithout issuing any notice 
, to the Petitioner Co., die Petitioner sent a 
formal letter to the Board, through its Soli- 
citors, on February' 4, 1963, raising objec- 
tions (p. 23). Tlie Board asked for certain 
information from the Petitioner Co. (p. 28) 
arid eventually, by its impugned letter at 
p, 81, informed the Petitioner Co., that 
since the latter had not produced the docu- 
ments called for by die Board, the Board 


had t^en. ^al . decision “grantirig", reopen- 
ing permission to die Ondal Coal Co.”. • ■ • 

4. In die Petition, the Petitioner prayed 

for quashing the impugned' order of the 
Board in favour of the- Ondal Co. and for 
directing the Board to grant , the permission 
to the Petitioiier. ’Ihe leaihed Trial Court 
came to the follo-wihg conclusions: , 

(a) That the Petitioner was an ‘owneri 
within the meaning of the Act and was . en- 
tided to apply for the permission; 

(b) That the duty to be performed by the 
Board in the matter was quasi-judicial and 
that the impugned order made, widiout 
hearing the Petitioner, vyas violative of the 
requirements of natural j^tice. 

(c) As to whether the Petitioner Co., had 
obtained possession, the Cpiut did not come 
to a finding, presumably because.it was con- 
sidered unnecessarj'-- 

5. The Appellant Co„ has challenged' the 

findings of the Court below and has also 
contended that, the Board has, in fact, offer- 
ed to the ; Petitioner sufEcient opportunily to 
represent its case. i 

6. ' The first question for determination is 
whether the Petitioner is an ‘owner’ widiin 
the meaning of Rule 89 (2) of the Rules 
made under the Act. Sub-nile (1) of this 
Rule says that no mine can Be' opened or 
reopened -without the prior permission in 
writing of the Board, for which an appli- 
cation has to be made by ihe ‘owner’, under 
sub-rule (2). The term ‘owner’ is not defin- 
ed in the Rules. The definition clause in! 
Sepfa'oP 8 (1) says that for the definition of| 
this term we are to refer to Section 3 ofrtiie 
Indian Mines Act, 1923. The material por-! 
tion of that definition is; 

“‘Owner, when used in relation to a' mine, 
means any person who is the immediate pro- 
prietor or lessee or occupier of the mine 

but does not include a person who 

merely receives a royalty, rent or fine from 
the mine , . ..." 'The 'petitioner Co., is there- 
fore, entitled to claim to -he the owner’, if 
it can establish the case made in the Peti-- 
tion, namely, that it is a' sub-lessee or, that 
it was the occupier of tire disputed mines. 

7. In the counter-affidavit of the Ondal 
Coal Co., it is • admitted tliat by a VTitten 
agreement executed by the Co. in December, 
1947, the Company, assigned its leasehold 
interest in tlie Petitioner Co. and also deli- 
vered possession of the surface, in terms of 
such assignment (para. 3 (m) ). The agree- 
ment, however, was not' corhpleted owing to 
the default of tlie Petitioner, according to 

the Ondal Coal Co., so that tlie latter 

has recovered possession of tlie mines from 
tlie Petitioner in Januarj’, 1960. That llio 
latter tlireatened to re-enter would appear 
from the correspondence at. page 217 of fto 
Paper Book, but the Petitioner Co., denied 
the allegation of , actual . recoveiy of such 

f iossesion and at tiio • hearing before the 
earned trial Judge it was contended on 
behalf of the Petitioner Co., that no parti- 
cul.ars as 'to how such possession had been 
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recovered Iiad been . given in tbe couiiter- 
affidawt (p. 2-35 of the Judgment). There 
was thus an admission by the Ondal Co. that 
Petib'oner had entered into possession of 
the mines under the agreement of sub-lease. 
This much was prima fecie sufficient to 
maJce the Petitioner an ‘occupier within the 
meaning of the definition of ‘owner’. It was 
for the Ondal Coal C-o. to establish how 
that possession had been recovered back. 
The trial Court, apparently, was not satisfied 
as to the affidavit of the Ondal Coal Co., on 
thic point but did not enter into an investi- 

S ition of this disputed fecL It is not possi- 
e for fhTt; Court to come to a finding on 
this question of fact, which it was for the 
Board to decide, 

8. - It cannot be held that it was not 
necessarj’’ for the Board to decide the afore- 
said question' inasmuch as since no lease- 
deed had yet been executed in favour of the 
Petitioner Co., it cannot be held to be a 
lessee’. Nevertheless, it could claim the 
locus standi to make an application if it esta- 
blished that it was an ‘occupier. To do 
that, it was necessarj’’ for the Petitioner to 
show that it was in possession at the date 
of the application before the Board. 

9. Since the Petitioner had made such 
averment in its application before the Board, 
and had, in fact^ reiterated it in its letter 
to the Board as late as Februarj' 4, 1933. 
The question of ‘possession was not thus ir- 
relevant for the disposal of the application 
before the Board before coining to a finding 
whether or not the Petitioner Co., was^ m 
‘occupier’ within the definition of ‘owner’ in 
the reIe^ant statutorj’’ pro\-isioas. And the 
Board did die ri^t thing in calling 
t^on the Petitioner to produce his tide deed 
and/or disclose the material facts as to its 
possession as alleged 23). But the Board 
did not give the Petitioner an opportunit}’ of 
showing cause why, in the absence of the 
Petitioner’s 'evidence fisrthcoming, the Board 
should not reject the Petitioner’s applicadoh 
and make order in favour of the Ondal Coal 
Co. 

10. No such thing has been done and 
diere has in fact been no order hy the Board 
rejecting the Petitioner's application. ViTien 
the learned Judge ivas directing the Board 
to come to a fresh decision, it should have 
also directed the Board to determine die 
question whether the Petitioner was an 
‘owner’, after gixung it a fresh opportunit}'^ 
of adducing ewdence of its possession. 

11. The real question for determination, 
therefore, is whether the Coal Board v.tis en- 
tided to decide the application filed by the 
Petitioner or hy the Ondal Co., without 
hearing Ae Petitioner as held hv the learned 
Judge (p. 233 of the Paper Book). 

12. The manner in which the Board is 
to dispose of an application for such per- 
mission is laid down in sub-rale (SC) of 
Rule 39 of the Rules made under the Act, 
It saj's — 
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“No order imder sub-role {3.A) or (SB); 
shall be passed unless the owner concerned' 
has been given an onportunitj* of making' 
representation against the order propose^’’ 

- 13. Now, -sub-rule (2) requires that the 
person seeldng such permission m'ust make 
an application in ■writing. In disposing of 
such application, the Board has to give the 
applicant ‘an oppoitunitj- of making a re- 
presentation against ' the order proposed.’ It 
is, therefore, clear that some other step has 
to be taken by the Board than merely going 
through the application, before disnosing oi 
id The learned trial Judge has held that 
this required that the Board m'ust give a per- 
sonal hearing to the applicant before coming 
■to its decision. It is not possible for ns to 
go so far since it- is now established both 
in England and in T-ndfa that the require-, 
meats of natural justice which a quasi-judi- 
dal tribunal has to comply with do not con- 
form to any rigid formula which is univer- 
sally apph'cable but thej’ \- 2 ry •with the vaiv’-, 
ing constitution of the trib n-nsT- and the sffi- 
tutor^’- provisions which govern them (Gene- 
ral Medical Council v. Spackman, 1943 AG 
627 at p. 63S; Local Govt Board, v, Arlidge, 
1913 AC^120 (HL); Russel v. Duke of Nor- 
folk, (1949) 1 AH ER 109 at p. IIS; N. P. 
T Co. V. N. S, T. Co., 1957 SCR 93= 
(Air 19o/ SG 2-32) ) and also that a personal 
hearing is not an essential ingredient of natu- 
ral justice in every' case (Gbnalan v. State. 
1930 SCR 88 at p. 124= (AIR 1950 SC 
27 at p. 44); F. 2\. Roy v. Collector of Cus- 
toms, AIR i9o/ SC 64S at p. 652). 

14* In the instant case, the stafutoiy’ 
rffie merely requires that the Board must 
gh'e the applicant an ‘opportunity of making 
representation anainst the order proposed.’ It 
must therefore be held that the Board had 
no obligation to give the anplicant an op- 
portumtj’ of appearing before the Board and 
to make oral arguments. But the applicant 
■was endded to a notice to show ca'use why 
the order to give the permission to the Ondd 
Co., should net he made, before making the 
impugaed order. That is the meaning that 
Courts have given to the expression ‘oppor- 
iunid- of making representation’, in various 
statutes e. g., (Kaoar Singh v. Union of India. 
AIR 1950 SC 493; (1950 SCR SS at p. 124 
= (AIR 1950 SG 27 at p. 44); Union of 
India V, P. ii.. Roy, AIR 1933 SC S30 at pp. 
832. 859; imnda v. Go\‘t. of hialaya, (1932) 

2 ^tT.R 1153 (PC); M. P. Industries v. Union 
of India, .AIR 1963 SC 671 at p. 675). In 
the last mendoaed case, it -was clearly laid 
do'wn that the statutorj* expression ‘oppor- 
tunity to mdee represehtadon’ per ss did not 
imply ^ything more" than the opporhinitj' 
to make a written representadon. 

15. ,It remains therefore to see whether 
the Board, in the instant cose, gave the Ped- 
doner Co., the opportnnid' to make a writ- 
ten reuresentadon before malang the impugn- 
ed order. It is true that the Board by its 
letter of April 6, 1953 (p. 25 of the Paper 
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Book) asked the Petitioner Co., to produce 
copies of its sub-lease and also furnish . in- 
formation as to its possession, for the piK- 
pose of making ‘inquiry’. In its reply, me 
Petitioner Co., promised to , produce its evi- 
dence but before doing that it demanded 
information from the Board whether ^e 
Ondal Co„ had made a similar application 
to tlie Board. This letter was dated May 7, 
1963 (p. 30). The Board gave no reply to 
this letter but by the impugned letter of 
May 17, 1963 (p. 31), it was merely stated 
tiiat “although more than a month bas elaps- 
ed your clients have not produced any docu- 
ment in support of the case made out by 
them,” accordingly, the Board was taking the 
final decision ‘Ranting . permission to tlie 
Ondal Coal Co.” It is evident that no real 
opportunity to produce the evidence called 
for was afforded to the Petitioner, in the cir- 
cumstances of the case. 

16. It is to be noted that tlie Board did 
not supply the information, asked for by the 
Petitioner Co., in its letter of May 7, 1963, 
which was a material information required 
if it had to make a representation why an 
order in favour of the Ondal Co.,' (die Peti- 
tioner’s alleged lessor), in place of the Peti- 
tioner should not be made. At any rate, they 
could not, in the -face of the statutory obli- 
gation, make tiie impugned order widiout 
issuing a notice to die Petitioner to show 
cause why an order in favour of the Ondal 
Co., should not be made. This obligation 
not having been complied widi, the impugn- 
ed order is ultra vires and witliout jurisdic- 
tion. We should also observe that if the 
Board rcall)' used the evidence adduced by 
the Ondal Co., against die Petitioner, they 
could do so only after supplying to the Peti- 
tioner die materials relied upon by the 
Ondal Co., so that the Petitioner might be 
in a position to meet them. 

17. We, dicrefore, agree Moth the trial 
Court that the Rule should be made abso- 
lute, but on different grounds. 

18. But before maldng our order, we 
must notice the fact, brought to our notice 
on behalf of the appellant, diat in the order 
which was drawn 'up by die office in pur- 
suance of the iudgment of die Trial Court, 
the office went beyond the judgment and 
directed' die Board “to issue an order ac- 
cording to permission to the .said Petitioner 
Company in terms of its application men- 
tioned in the said petition.” No such order 
c.an' be made by any Court in a proceeding 
for certiorari. In view of this blunder in 
the operative order, we have to allow, the 
appeal in part, in tliC' following terms — 

19. Tlie appe.al is allowed in part and 
the judgment and order of die Court below 
be modified as follows; 

The Rule bo made absolute, the impugned 
order of the Co.al. Board be quadied and the 
Coal Boarrl (Respondent No. 1) be directed 
to decide the application in accordance with 


r. ■ Paras ' Das .. , A.I.IL- 

the law, in' the light of tbe observations made, 
herein. . ' ■ • , ■ , 

We make no order as to costs. ;; 

20. A. K. BASU, J.: — I agree. 

. Appeal partly allowed. 
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Bekhab Chand Jain, Applicant v„ Paras Das 
Bhartiya, Opposite Party. 

Suit No. 88 of 1968, D/- 30-7-1968. 

(A) Letters Patent (Cal), Clause 12 — Orir 
ginal jurisdiction as to suit — » Cause of ac- 
tion — Meaning of.. 

For the purposes of invoking jurisdiction 
of the Court me expression cause of action 
has a distinct connotation. Merely, saying 
that somediing has happened vinthin , the 
jurisdiction of the High Court would not be 
effective in conferring jurisdiction on the 
Court or to ask for leave under clause 12. 
It must first be a cause of action in the suitj 
secondly, such cause of action must arise 
within the jurisdiction of the High Cpurt and 
thirdly, that part of the cause of action on 
which jurisdiction is sought for, must affect 
the defendant or defendants against whom 
relief is asked for. (Para , 9) 

(B) Letters Patent (Cal), Clause 12 — Juris- 

diction — Plaintiff resident of Calcutta — 
Suit under Clause 12 against defendant resid- 
ing in U. P. claiming compensation for 
writing defamatop^ letter — Claim held, re- 
mmned unascertained and could- not be call- 
ed a debt due to the plaintiff payable at 
Calcutta — Calcutta Court could not have 
jurisdiction — Principle tliat debtor must 
find out creditor to pay Iiis debt could not 
apply. (Para 13) 

,(C) Letters Patent (Cal), Clause 12 — 
Balance of convenience — Leave under 
Clause 12 granted to’ file suit in Calcutta 
Court — Averments in .application for revo- 
cation of leave shovVing that balance of con- 
venience would be ovenvhclmingly in favour 
of the defendant in hawng the suit heard 
in the Utlar Pradesh Court and the prejudice 
to dcfcnd.ant would amount to injirstico if 
the suit was allowed to he ’ proceeded with 
in the Calcutta Court- — Leave held should 
be revoked. (1888) ILR 13 Bom 178, Dis- 
tiiiguishcd. y (Para 19) 

(D) Letters Patent (Cal). Cl.nuse 12 

Revocation of leave — Considerations. 

In an application for revoking leave under 
Clause 12 of the Letters Patent the possi- 
bility of the suit being Iparred by limitation 
pannot be of any consideration for (he Court 
if it otherwise comes to tlie conclusion that 
such leas'C should be revoked^ (Para 22) 

(E) Letters P.atcnt (Cal), Clause 12 — Ap- 
plication for revocation of leave — Ques- 
tion of mala fide cannot be considered. 

DN/DN/B6S8/70/MV^ __ 
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Tbe Court cannot decide the question of 
mala fide of die plaintiff in instituting the 
suit in a particular foram except at the trial 
of the action. AIR 1952 Cal 82 & 'Appeals 
Nos. 83 and 84 of 1948, D/- 19-11-1948 / 
(Cal); Applied. (Para 23) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 Cal 372 (V 54), 
Shalimar Paints Ltd. v, Omprokash 
Sihghania 21 

(1966) Appeal No. 234 of 1966 (Cal), 
Union of India v. Promode Kumar 
Agarvvalla - 21 

(1952) AIR 1952 Cal 82 (y 89) =55 
Cal VW 585, Parasram Hamandrai 
V. Chetandas 23 

(1952) AIR 1952 Cal 340 (V 39)= 
Basantlal Jagatrarnka v. Dominion 
of India - 21 

(1949) Suit No. 2743 of 1948, D/- 
4-5-1949 (Cal), Basantlal Jagatrarnka 
V. Union of India 21 

(1948) .Appeals Nos. 83 and 84 of 1948, 

‘ D/- 19-11-1948 (Cal), Ridhakaran 

Kabra v. A. Karamally 23 

(1888) ILR 13 Bombay 178, Geffert 
V. Ruckchand Mohia 17, 18 

ORDER; — This is an application for 
revocation of leave granted under clause 12 
of the Letters Patent ■ 1865 and for other 
reliefs. The suit v/as filed on or about 3rd 
January, 1968 and at that time on the ex 
parte prayer of the plaintiff the Court grant- 
ed the leave to institute this suit 

2. The suit is for damages for Rupees 
80,000/- for libel supposed to be contained 
in a letter dated 3rd July, 1967, addressed 
by the defendant to the District Inspector 
of Schools. 

3. Before the filing of' the suit the plain- 
tiff’s solicitor wrote to the defendant stating 

, that the copy of_ the letter dated 3rd July, 
1967, was forwarded to several persons of 
Jain Community in Calcutta and the letter 
was' published in Calcutta and received wide 
publicity and the same was to the knowledge 
of ' the defendant. It is necessary here to 
set out the relevant portion of the said let- 
ter which ran as follows; — 

"Our client’s attention has been drawn to 
a copy of yoiu: letter dated the 3rd July, 
1967, addressed to the District Inspector of 
Schools, Mainpuri. A copy of that letter 
has been forwarded to several persons of 
' the Jain Community in Calcutta. The let- 
ter has been published in Calcutta and has 
received •wide publicity.” . 

4. In the plaint also the plaintiff does not 
make out a definite case that the defendant 
had published the copy of the said letter or 
.the contents of the said letter, at Calcutta 
amongst divers members of the Jain Com- 
munity nor is that fact admitted by the d^ 
fendant. The relevant paragraph which is 
p^agraph 3 of the plaint is set out below; — =.' 

‘The said letter dated 3rd July, 1967,. 
and/or copies thereof have been widely pub- 
lished to and/or circulated amongst divers 


persons in the State of Uttar Pradesh out 
side the aforesaid jurisdiction. The said 
letter was also widely published to and/or 
circulated- amongst divers members of the 
Jain Community in Calcutta within the said 
jurisdiction and in particular to one ' Babu- 
lal Saraogi at premises No. 196, Jamunalal 
Bajaj Street, Cmcutta, witliin the said juris- 
diction by whom the said letter was in the 
ordinary course of business opened and read, 
the defendant well knowing - that the said 
letter would and intending that it should be 
so opened and read.” 

. • 5. Previous to that in paragraph 2 of the 
plaint the plaintiff has stated tiiat the defen- 
dant had written the said letter to the Dist- 
rict Inspector of Schools at Mainpuri outside 
the jurisdiction of this Court and that fact is 
admitted by the defendant before me in this 
application. 

6. The plaintiff next relies on paragraph 
5 of the plaint for invoking this Court’s juris- 
diction. It has been pleaded there that the 
plaintiff has been lowered in the estimation 
of right-thinking members of the Society and 
in particular of the Jain Community in Cal- 
cutta wjtliin the said jurisdiction. Here also 
the plaintiff has not stated an 3 where that 
the defendant is responsible for publishing 
this letter to the members of the J ain Com- 
munity in Calcutta. , 

7. The. plaintiff lastly reh'es on the state- 
ment made in paramaph 8 of the plaint for 
the purpose of invoking this Coint’s jurisdic- 
tion. ^The averments made therein are to' the 
effect that the said smn of ]fe. 30,000/- is 
due and payable by the defendant to the 
plaintiff as his creditor at the said address 
of the plaintiff in Calcutta within the said 
jurisdiction. 

8. I shall now deal with the said three 
contentions to find out whether on the afore- 
said- pleadings the jurisdiction of this Court 
has been properly invoked in the plaint or 
not and whether leave under clause 12 of 
the Letters Patent 1865 was properly grant- 
ed or not. 

0. It is settled law that for the pmposes 
of invoking jurisdiction of the Court the ex- 
pression ‘Uause of action” has a distinct 
coimotation. Merely saying that something 
'has happened \vithin the jurisdiction of this 
Court would not be effective in conferring 
jurisdiction on the Court or to ask for leave 
under Clause 12 of the Letters Patent. It 
must first be a cause of action in the suit; 
secondly, such cause of action must arise 
within the jurisdiction of this Court and 
thirdly, that part of the cause of action on 
which, jurisdiction is sought for, must affect 
the defendant or defendants against whom 
relief is asked for. In this case, the aver- 
ments made in paragraph 2 of tlie plaint 
have been made to establish that the defen- 
dant has ■written, signed and published the 
impugned letter containing the alleged defa- 
mation at Mainpuri. That malces out a good 
cause of action for the purpose of proceeding 
against the defendant in a suit The cause 
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of acb'on for damages is complete but that 
part of the cause of action would not confer 
jurisdiction on this Court because that has 
arisen ■ outside the iiuisdiction of this Court. 
Therefore, the plaintiff has to 'make some 
more averments whereby the defendant would 
bo made liable to the plaintiff. 

10. Each publication of the defamatory ^ 
matter would mve rise to a separate cause 
of action. Publication in Calcutta of the 
said letter is a distinct cause of action. It 
may be done by the defendant or by any 
body else. It may be done by some body 
at tlie instigation of the defendant which 
facts are necessary to be pleaded for the pur- 
poses of making out the cause of ach'on to 
confer jurisdiction on this Court. Merely 
to sav, that the said letter was published and 
circulated in Calcutta within the jurisdiction 
of this Court would not make the defendant 
hablo rmless it is specifically pleaded that 
the defendant is responsible for such publi- 
cation in Calcutta. In my opinion, in the 
absence of such pleading in paragraph 8 of 
the plaint the plaintiff cannot be allowed to 
rely on the said averments for the purposes , 
of conferring jurisdiction . on this Court to 
recover his damages against the defendant 
who alone has been impleaded as the defen- 
dant in this suit. 

11. Mr. Chatterjee wanted me to read 
paragraph 8 along toAi paragraph 2 of the 
plaint. But those two averments constitute 
separate and distinct causes of action which 
are independent of each otlier. In my opi- 
nion, both the solicitor’s letter as also para- 
graph 8 of tlie plaint could not be interpreted 
to suggest at this stage that die defendant 
was responsible for the publication of the 
said letter in Calcutta within die jurisdiction 
of this Court. It appears to me that para- 
graph 8 of die plaint has been intentionally 
and purposely &amed in that vague manner 
because it is not the plaintifTs case diat the 
defendant was responsible for publishing tho 
said letter or the copy thereof to any body 
in Calcutta. Had it been odierwise, there 
could Tie no reason why die samo would not 
bo pleaded in a definite manner cidicr in 
the said letter of the solicitor or in paragraph 
3 of the plaint, 

12. It follows therefore that tho aver-' 
ments made in paragraph 5 of the plaint 
also cannot bo relied on for die same rea- 
son as above for .dio purposes of conferring 
jurisdiction on this Coiut to make tho defen- 
dant hablo. 

IS. ' There remains the question to deter- 
mine whether tiio plaintiff can bo called a 
creditor for the said sum of Es. 80,000/- 
which the plaintiff says is, duo and payable 
at die .plaintiff’s address in Calcutta within 
the jurisdiction of diis .Court so as to confer 
jurisdiedon on diis Court on the said aver- 
ments. Tlio 'principle that ’the debtor must 
■find out the creditor to pay his debt, has 
been applied, in cases arising out of contracts 
or where a sum is payable as. a liquidated 
.amount or debt from, die defendant to tho 


plaintiff, hi siich cases, applying that prin-, 
pie Couris ; have assumed jurisdiction where 
moneys would be payable at a place . within 
the Court’s . jurisdiction. , That- is not tho 
case here. The plaint proceeds on the ba^ 
of damage alleged to have been suffered- by 
the plaintiff from the defendant.- It is the 
plaintiff’s estimate that the said sum is' pay- 
able by the defendant to the plaintiff as 
damages suffered by the plaintiff,. Until the 
figure is agreed to by the parties or Until 
the Court determines the said amount or 
finds any other amoimt, it is not possible' for 
die defendant to pay the amount. The claim 
remains unascertained and cannot.be called a 
debt due to the plaintiff, 'Under those cir- 
cumstances, in my opinion, ’this is not a 
cause of action and cannot -be relied on by 
the plaintiff as a part of the cause of action ■ 
for the, purposes of vesting this Court with 
jurisdiction. 

14. Under those circumstances, I should 
revoke the leave , already granted on the 
ground that the causes or action showing the 
jurisdiction of, this Court. as pleaded in the 
plaint do not amount to causes of action for 
the purpose of vesting jurisdiction in tbi.s 
Court. 

• 15. The nert point that has . been argued 
before me is about die balance of conveni- 
ence, On behalf of the defendant it is con- 
tended that the balance of convenience is 
overwhelmingly in favour of the suit being 
tried in the ' Uttar Pradesh Court where ad- 
mrttedly the letter was written and published 
md specirhy when the proposed defence as 
mdic^ted in this appheation would be justi- 
ficadon. It is contended that the letter com-, 
mained^ of spealcs of failure on die part of 
the plamtiff to render accounts in respect of 
the charitable trust for quite some time past 
and the said letter was written by the de- 
fendmt ^ the auditor of the said trust and 
or the plaiiitiff who was the treasurer diere- 
of. According to the defendaiit he was duty- 
bound to crill for such accounts specially 
when persons interested in tile trust were fek- 
ing him to audit such accounts and to place 
them before them, Tlie registered office of 
the said trust is in Uttar Pradesh; tho books 
of accounts are aU in Uttar Pradesh. The 
Plaiptiff might be living in Calcutta and doing 
busmess in Calcutta but in the matter of 
the said trust the plaintiff was acting as a 
rteasurer in tho said distant place at UttaJ 
iraaesh, The pemons who were asking the 
defendant to cml for such accounts from the 
piamtili and lyho have to be called as wit- 
nesses in support of the plea of jurisdiction, 

- arc all residents of Uttar Pradesh.- Tho 
mspector of Schools to whom die letter was 
sent and published was at Uttar Pradesh and 

* 1 • of said Inspector of Schools 

wludi would be necessary at the trial are all 
at Uttar Pradesh, 

On behalf oT the plamtiff it Is con- 
tended that the plaintiff has dio choice of 
forum and die plaintiff would have to call 
all those persons of the, Jain Community whq 
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are r^'dents b£ Cdcutta to establish, how 
and in what manner and to what extent the 
plaintiff had been lowered in their estinia-« 
tion.- . The plaintiff has also to prove the pub- 
lication of the letter in Calcutta to one Babu- 
lal-Saraogi who resides at premises No. 196, 
Jamunalal Bajaji • Street, Calcutta, by calling 
him to give evidence in Calcutta. The pl^- 
tifiPs other witnesses are in ' Calcutta parti- 
cularly one Chakresh Kumar Jain and one 
Lalchand, Asofa who have filed affidavits in 
support of the plaintiff on 30th April, 1968. 
T find that the said two affidavits have little 
evidentiary value. ■ 

17. In support of his contention Mr. ' 
Chatteijee has relied on an old decision in 
the case of Geffert v. Kuckchand Mohla, re- 

orted in (1888) ILR 13 Bom 178. That 
ecision was based on an application under 
the then Section 20 of the Code of Civil 
Procedure (Act XEV of 1882) which provid- 
ed as follows: — 

“Section 20. If a suit which may be insti- 
tuted in more than one Court is instituted in 
a Court within the local limits of whose juiis- 
dicfa’on the defendant or all the defendants 
does not or do not actually and voluntarily 
reside, or carry on business, or personally 
work for gaitrr the defendant or any defen- 
dant may, after giving notice in writing to 
the other parties of his intention to apply to 
the Court to stay proceedings, apply to the 
Court accordingly; 

and if the Court, after hearing such of 
the parties as desire to be heard, is satisfied 
that justice is more likely to be done by 
the suit being instituted in some other Cou^ 
it may stay proceedings either finally or till 
further order, ‘ and make such order as it 
thinls fit .as to the costs already incurred by 
the parties or any of them. 

In such case, if the plaintiff so requires, 
the Court shall return the -plaint with an en- 
dorsement thereon of the order staying pro- 
ceedings. 

Every such application shall be made at 
the earliest possible opportunity, and in all 
cases before the issues are setued; and any 
defendant not so appljdng shall be deemed to 
have acquiesced in the institution of the 
suit.” 

18. That was also a case of defamafa’on. 
The plaintiff who was a dismissed employee 
charged the defendant with having defamed 
him in Bombay by publisliing in the Bombay 
Gazette a notice or his dismissal from the 
office of the Secretary md agent to the Com-, 
pany. The defendant was the Chairman of 
the said Company. There also the defence 
was justification. Before the filing of the 
said suit for defamation the plaintiff filed 
a suit against the said company claiming 
damages for wrongful dismissffi. That suit 
was ffied in tlie Court at Wardha, The defen- 
dant who was the chairman of the said com- 
pany contended in the said application under 
.Section 20 of the Code of Civil Procedure 
1882 that the plaintiff should not be permit- 
ted to bring the present suit in Bombay and 


that it could be more, convem'ently tried at 
Wardha. The Court proceeded on the basis 
that the plaintiff had the right to file the 
suit in_ the Bombay Gomt where the libel 
complained of by the. plaintiff was published, 
' and refused to make an order on the said 
summons and accordingly discharged the 
same. From a careful study of .me said 
case it ■null appear that the said case was 
decided on the basis of the provisions of the 
ften Section 20 of the Code of 1882 where 
it was prowded that the Court might malce 
such an order if it was satisfied that justice 
was more likely to be done by the suit being 
instituted in some other Court. There is no 
equivalent provision in the present Code of 
1908. Accordingly, in my opinion, the case 
reported in (1888) ILR 18 Bom 178 cannot 
be cited as an authority in an application 
for revocation' of leave under clause 12 of 
the Letters Patent. 

19. In my opmon, the averments in the 
petition make out a case whereby the Court 
can corqe to a conclusion that the balance 
of convenience would be overwhelmingly m 
favour of the defendant in having the suit 
heard in the Uttar Pradesh Court and the 
prejudice which will be suffered by the de- 
fendant would amount to injustice if the 
suit is allowed to be proceeded with in the 
Calcutta Court. 

20. The next point that has been argued 
on behalf of the plaintiff is that if at this 
stage the leave is revoked then the plaintiff’s 
suit if instituted at this stage at the Uttar 
Pradesh Court would be barred by limitation.- 
It is necessary here to set out certain dates 
in order to appreciate the correct position. 
The suit was filed on 4th January, 1968, the 
writ of summons was served on 3rd Febru- 
ary, 1968 and the present application was 
taken out on 18th March, 1968. It appears 
that the affidavit-in-opposition on behalf of 
the plaintiff was filed as late as on 7th May, 
1968, and the affidavit-in-reply was filed on 
4th June, 1968, and since thereafter no at- 
tempt was made by either party to have this 
application disposed of. The question is, 
should the plaintiff be heard to say now that 
injustice would be caused to the plaintiff if 
leave is revoked at this stage when the plain- 
tiff himself has failed to expedite the hearing 
of this apph'cation and allowed the time to 
expire ? The further question is would the 
Court fetter its own hands on this point 
when otherwise the Court finds that the case 
is one where leave should be removed (re- 
voked?)? 

21. Reliance has been placed on a deci- 
sion of this Court in the case of Shalimar 
Paints ’Ltd. v. OmproJcash Singhania, reported 
in AIR 1967 Cal 372 where it was held that 
if there would be any possibility of the 
claim being barred by limitation if the claim 
was to be referred to arbitration on a stay 
of the suit, that fact would be a, relevant and 
material consideration in exercising the dis- 
cretion conferred on the Court under Sec- 
tion 34 of the Arbitration Act This point 
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also came up recently for considCTation 
before a division bench of this Court in the 
case of Union of India v. Promode Kum^ 
AgarwaUa in Appeal No. 234 of 1966 (Ca^, 
where the Division Bench considered the 
said case of Shalimar Paints Ltd., amongst 
many other cases and lield that the possibi- 
lity of the claim' being barred hy limitation 
before the arbitrators was not a relevant con- 
sideration for the exercise of discretion under 
Section 34 of the Arbitration Act. In fact, 
this very point was previously considered by 
this Court as early as in the year 1949 in the 
case of Basantlal Jagatramka v. Dominion of 
India, unreported judgment D/- 4-5-1949 in 
Suit No. 2743 of 1948, (Cal), where S. B. 
Sinha, J., allowed an application for stay of- 
a suit pending the arbitration proceeding 
even tlrough me consideration of the suit 
being barred by hmitation was raised and 
considered by him. There was an appeal 
from that order of S. B. -Sinha, J., in the. 
ease of Basantlal Jagatramka v. Dominion of 
India reported in AIR 1952 Cal 340 where 
the Division • Bench of this Court observed 
ns follows: — 

"On the last day of limitation, the appel- 
lant brought a suit for damages for breach 
of contract. The respondent applied for a 
stay of the suit pending arbitration. The 
appellant objected to the stay being granted 
firstly on the ground that if a stay was grant- 
ed his claim would be barred by limitation. 
Tlie learned Judge very rightly pointed out 
that by filing the suit on tlie very last day of 
limitation the appellant took a very grave 
risk. It appears tliat tire respondents were 
prepared to tmdertake not to raise this ques- 
tion of limitation before the arbitrators. But 
whether tliat undertaking is a valid one or 
not I need not consider.” 

22. J[n my opinion, tlie Court’s hands can- 
not be fettered, if the Court is otherwise in- 
clined, on die facts of the case before it, I 
hold tliat leave should be revoked, by 
reason of the consideration that to do so 
would result in tlie plaintilFs case being bar- 
red by limitation. In my opinion, in an ap- 
plication for revoking leave under clause 12 
of the Letters Patent the possibilid' of the 
suit being barred by limitation .should not be 
of any consideration for the Court if it othet- 
wosc comes to tlie conclusion tliat such leave 
sliould.be revoked. 

23. The last point that has been argued 
on behalf of the petitioner is that the suit 
is wholly mala fide. There are prewous dis- 
putes behveen the parties -for which litiga- 
tions are still pending as between the defen- 
dant’s father on the one. side and the plain- 
liif and Ms uife on the other. It is con- 

■ tended tliat to satisfy the old mudge and to 
harass tlie defendant this suit has been filed 
parlicularly in Calcutta where it svould 
put tlie defendant into serious difficulties in 
die matter of prosecub'ng tliis .suit. Mr. 
Cliatteqce relies on tlie case of Pariisram Har- 
nandrai y, Chctaiidas, reported in 55 Cal 


%VN 585=(AIR 1952 ‘Cal 82)' where it \yas 
observed that 4e Court - could not decide 
the question of mala fide of the plaintiff in , 
institutiag the suit in a particular forum ex- • 
cept at the trial of tlie . action. That observa- 
tion was taken from the judgment of Ridh- 
Icaran Kabra v. A. Karamally & Sons, un- 
reported judgment of the Division Bench of 
this Court D/-' 19-II-I948 -in Appeal Nos. 
83 and 84 of 1948 (Cal.). ‘ 

24. That being the position I am bound 

by tlie said observation even though on the 
facts and circumstances of tliis case I was 
indined to come to the conclusion and to 
hold that tlie plaintiff’s intention to file this 
suit in Calcutta evinced a mala fide motive 
on his part to satisfy" the old -grudge against 
the defendant. . ' - 

25, By conridering all these points, I 
have no hesitation to come to the conclusion 
that leave under Clause 12 of the Letters. 
Patent which was already granted at the 
time of the institution ^of the suit should bo 
revoked and I revoke ‘the leave accordingly. 
It is recorded that Dr. Das appearing ' on 
behalf of the defendant has given an under- 
taking that the point of limitation -will not 
be taken if the suit -would' be filed within 
a reasonable time from the date hereof at 
the proper Court in Uttar Pradesh. I need 
not consider tlie effect of such undertaldng 
but it is recorded in the manner it was 
©ven. The plaintiff wall bear the costs of 
this application and would pay the same to 
the defendant, 

Order accordingly. 


AIR 1970 CALCUTTA 398 (V 57 C 74) 
K. L. ROY J. . 

In tlie matter of, the India' Electric Works 
Ltd,, Petitioner. . 

Company Petn. No. 261 of 1967, D/- 
27-8rl968. . . . ^ 

(A) Companies Act . (195G), Section 443 
Winding^ up — Several creditors ^oppo.sing 
the petition — Petition filed by secured cre- 
ditor whose claim exceeded the claim of 
otlier creditors put togctlicr — "Rfiicthcr com- 
pany should be wound up — Test for deter- 
mining. 

\'\Ticre several creditors oppose the petition 
for -winding up filed by a secured creditor 
whose claim exceeds the claims of -the other 
creditors put together, tlie test for deter- 
mining whether a company should be 'wound 
up is whether the company is commercially 
inOTlvent at tlie date of the petition, for 
winding up. The expression commercially 
insolvent mc.ans tliat the existing assets and 
L'ahilitics of the company are such as to 
make it reasonably certain tliat tlie existing 
and prohahlo assets would ho in.sufficient 
to meet the existing liabilities. Tiio otlicr 
test is whether at the {late of the presenta- 
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tion of the winding up petition there was 
any reasonable hope that the object of trad- 
ing at a profit wth a view to which a com- 
pany was formed would be attained. AIR 
1936 PC 114 and AIR 1942 Bom 231, ReL 
on. ~ (Para 8) 

So where it is not disputed that the com- 

E any was not only commercially insolvent 
ut hopelessly insolvent at the date of the 
petition for winding up and there is no rea- 
sonable hope that the object of trading at 
a profit, \vith a view to which the company 
was formed, would ever be attained, then, 
an order for winding up should be made ex 
debito justitiae. ^aras 9, 33) 

■ (B) Companies Act (1956), Sections 439, 
529 — Petition under Section 439, for wind- 
ing up by secured creditor — Maintainability 
— Not necessaiy for the secured creditor 
to give up security or to prove for balance 
after valuing the securitj' as prowsions of 
banlvruptcy are not applicable to peddon 
for winding up. (Para 12) 

(C) Companies Act (1956), Secdon 439 — 
Winding up petition by secured " creditor — ■ 
Maintainabilitj' of, challenged by other cre- 
ditors on tlie ground tliat all assets of com- 
pany are mortgaged to the petitioner — ■ 
Assets. ,of company not sufficient even to 
satisfy die claim of seciued creditor — 
Petition is maintainable. , (Para 12) 

(D) Companies (Coiirt) Rules (1959), R. 21 
Form 8 — Petition for ivinding up to be 
affirmed by Principal officer of petitioning 
company under Rule 21 — Rule is not 
mandatory — Petition verified by responsible 
officer — Provisions of form 3 not applicable 
to such case — Petition cannot be rejected 
in limine, (Paras 14, 20) 

(E) Companies Act (1956) Ss. 443 (1), 293 
(1) (d). — Petition for winding up ■ — Assets 
of comapny mortgaged for an amount ex- 
ceeding the limit prescribed in Section 293 
(1) (d) — Court wall not refuse to make, 
winffing up order only on that ground 

(Para 15)' 

(F) Industries (Develonment and Regula- 
tion) Act (1951), Section 18E (1) (c) — 
Management of coinpany taken over by 
Government — Petition for winding up of 
company — , Dispute regarding validity of 
sanction imder die section — Shareholders 
or creditors of such company are not enti- 
ded to challenge the validity of liquidation 
proceedings on the ground of validitj' of die 
sanction as ' the section does not give any 
right to them. (Para 26) 
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on of fte wio&g Bp p^Sla tjrest due on the aforesaid said notice the company failed and neglect- 
ay remaWe Iwce ftal m by the company in.favom: ed to pay the petitioner the amounts afore- 
le at a pfofif mi a vw» * aer. By way of further secu- mentioned. The petitioner further states 
any ™ 'fed -hpany, on the same date, ' that the company had been incmxing heavy 
PC 114 and AT^ed its stock-in-trade and various losses year &er year and such losses for 
n ,oods and also created a first charge the' years ending 80.9.62, 80.9.63 & 30.9,64 

(. 1 ...jok debts, outstandings, claims, bills, amounted to Rs. . 13,62,000, Es. 9,05,000 
. - '25htracts etc. by . an agreement for Cash and- Rs,. .12,67,000 respectively. The peti- 
^ Credit Account Hypothecation of Debts and tioner claims that the company is hopelessly 
Assets. By a further a^eement entered into insolvent and it is just and equitable that 
in January, 1963 the petitioner agreed to the. company should be wound up; 
advance monies or grant accommodation to 

the company • by way of Cash Credit called 8. hhr. Subrata Roy Choudhury, the 
tile Second Cash Credit Account, to the ex- learned counsel; for the petitioner, submitted 
tent of Es. 55,00,000 and the said limit was that the petition was based on two grounds, 
subsequentiy raised upto' Rs. 70,00,000 namely, (1) that the compmiy is unable to 
during the year 1966. The amounts ad- pay its debts and (2) that the company is 
vanced or’ to be advanced to the company rmable to earty on its business due to re- 
under the Second Cash Credit Account were, current losses in the past years. Apart from 
secured by an equitable mortgage by depo- the creditors supporting and opposing this 
sit of title deeds bn the 4th January, 1963 petition, various othef creditors have filed 
in respect of the lands and buildings com- suits in this Court as well as other court 
prising the factory, fiited plant and machi- against^ the company, the total amount of 
nery belonging to the company with intent claims in such suits being over Rs. 19,17,756. 
to create a first mortgage on the said lands. The creditors opposing the winding-up as 
buildings, factory, plant and machinery as well _ as the shareholder Eohatgi contest the 
continuing security for payment of all moneys petitioners ri^t to a vidndkig-up order' 
due in respect of Ae said accoimt No, 2. ma^y on two grounds, namely, (1; that the 
The company also ■ executed an on-demand petitioner is- a secured creditor whidh has 
promissory note for Rs. .70,00,000 on 5th not given up its security and as such it is 
April, 1967 payable to the President of India not entitled to proceed with the winding-up 
which was in turn duly assigned to the - and (2) that the Central Government^ whicu 
petitioner and the President of India also had been in actual control- of the company 
executed a deed of guarantee on the Bth ' for 4e last seven or eight years, had by its 
April, 1967 in favour of the' petitioner for negligence,^ malfeasance and misfeasance 
Rs. 70,00,000. The petitioner advanced created this huge bruden of debt and the 
various sums to the company in the said State Bank, wmch is another rmdertab'ng 

two Cash Credit Accoimts and the said Ac- controlled by the said Government should 

counts were at all material times maintain-, not be allowed to present this application, 
ed as mutual open current and continuous Another point taken is that the sanction 
accounts according to the English calendar, given by the Central Government under 
As the company failed to abide by the terms Section 18E (1) (c) of the Industries (Deve- 
of the said Cash Credit Account agreements, lopment and Regulation) Act is neither valid 
the petitioner by two letters both dated the uor bona fide and as such the petition is 
18th April, 1967 informed the company that not maintainable. The last two points have 
the company would not. be allowed to draw been elaborated by Mr, S. C. Sen, the 
on the said two Cash Credit .Accoimts after learned counsel appearing for the share- 
the close of business on the 22nd April, holder Rohatgi and will be dealt with later. 
1967. On April 22, 1967 the petitioner Mr. Roy ChouiRiury objected to the admis- 
stopped further operation of the said two sion of the affidavit filed on behalf of the 

accounts by. the company and after adjust- employees’ association as neither the Secre- 

ing the said two accounts the outstanding lary nor the Association could claim to be 
debit ■ balance vnth' interest on that date in a creditor of the compan)'. Though strictly 
the said Cash Credit Accounts Nos. 1 and the Association, is not entitled to take part 
2 were Rs. 85,29,768 and Rs. 69,17,632.53 in these proceedings for winding-up, the 
respectively. The petitioner duly notified affidavit filed, on its behalf gives some mate- 
i the company that the said two amounts had nal facts which are^ to be taken into consi- 
become due in respect of tie said two ac- deration in detennining whether com- 
counts. According to the petitioner upto pany is solvent or is able to pay its debts, 
the 5th November, 1967, a total of Apart from mentiom’ng that an amount of 
Es. 1,61,30,623 became due and owing by about Rs. 29,50,000 is due to the members 
the company to the petitioner in respect of the Association tirom the company on 
' of the said two accounts. On the 22nd account of provident fund and arrears of 
September 1967 the petitioner’s solicitors dearness allowance, the affidavit points out 
demanded the repayment of the said amount that even prior to 1960 the company was 
of Rs. 1,59,72,953 then due on account of working at a loss and^ ite habiliries to tiie 
principal and interest and the said notice Punjab National Bank Ltd. and other credi- 
of demand was received by the company on .tors were to the extent of Rs. 1,07,85,000 
the 23rd September, 1967. In spite of the upto September 30, 1960. This liability had 
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farther increased during the * .penod Ae 
company - was under the management or the 
Government nnd the affidavit makes certain 
suggestions as to the way -the company 
could be put up on its. feet again, But for 
that purpose another sum of Rs. 80 lakhs 
was required as . working capital over and 
above its various other liiibilities. There 
was no liquid working capital available and 
the production had practically, come to a 
stand-stilL - , ' 

4. It has been nobody’s case before this 
Court tliat the company was solvent or that' 
it could in any way pay its liabilities or that 
it could carry on its production. Every- 
body is agreed that it is only the Central 
Government who can keep the company go- 
ing. That die company is hopelessly in- 
'soivent has not been denied by anybody. 

.5. Mr. Boy Chowdhury referred to the 
well-known cases of Moor v. Anglo-Italian 
Banlq (1879) 10 Ch D 681 and in- Be: 
Borough of Portsmouth Tramways Co., 
(1892) 2 Ch D 362 where it had been held 
that a secured creditor is not debarred from 
presenting a petition for winding-up without 
giving up liis security or witliout valuing 
tlie security and proving for the balance. A 
similar view was also taken by the Madras 
High Court in K. V. O. Refineries Ltd. v. 
Madras Industrial Investment Corporation 
Ltd., AIR 1955 Mad 582 where, following 
the decision in (1879) 10 Ch D 681 (supra), 
it was held that the rule in bankruptcy, 
that before a secured creditor could file a 
petition for •winding-up he had to ^ve up 
his security or to vmue the security and 
aver that after giving credit to such value 
there would be a balance due and payable 
to liim, did not apply to a uonding-up. It 
was tlicrefore submitted that tlie fact tliat 
tlie State Bank was a secured creditor did 
not disentitle it from presenting the petition, 
G. Several dedsions of the English Courts 
were cited by Mr. Roy Chowdliury for the 
proposition Uiat though the order which the 
petitioner for die winding-up seelcs is not 
an order for his individual benefit but for 
die benefit of a class of which he is a 
member, yet die mere fact that die majority 
of die creditors oppose die petition does not 
by itself make it incumbent on the Court 
to refuse an order for winding-up. As has 
been obsen'cd in Re: Great Western Coal 
Consumers Co., (1882) 21 Ch D 769 that 
in determining whether regard should be 
paid to< die •vvi.shcs of die creditors who 
oppose the making of a ivinding-up order, 
die Court ought to consider not only the 
number of creditors and the amount of their 
debts, but also the reasons which they 
assign for their conclusion. If the opposing 
. creditors do not give a satisfactorj' reason 
for their opposition or it is not shown diat 
die petitioner would gain nothing if the 
company was wound up, the Court would 
be justified in making an order for winding- 
up Even where all the assets are charged 


in favour of the secured creditors and there 
were ho assets available for the unsecured 
creditors a winding-up order should be 
m.ade in order that the unsecured creditors 
might be represented . - before the OflScial 
Receiver. It has also been observed that 
an order, when there is nothing at all to 
be wound up, mi^t at times be Justified as 
ihe means of brin^g to an end a "vicious 
career. (Crigdestone Coal Co’s case, (1906) 
2 Cb D 32'^. The ■view that the Court 
has a discretion whether to grant or to 
•withhold the order and the bare fact that 
the opposing creditors are a majority is not 
sufficient of itself to entitle them -to have 
the order refused is also home out by "the 
decision of the English Court of Appeal in 
Re. P. and J. Macrae Ltd., (1961) 1 All ER 
302. In my opinion these cases have no 
application to the facts of the present case, 
as, assuming that the petitioner bank,, though 
a secured creditor, is entitled to present this 
petition, its claim would undoubtedly exceed 
the claims of all . the . other creators put 
together. 

7. The test to be applied hi such cases 
has been laid down by the Privy Council 
in Davies and Co, Ltd. v. Brunswick (Austra- 
lia) Ltd., (1936) 1 All ER 299 = (AIR 1936 
PC 114) thus:— 

“Holding an even hand between the two 
conflicting interests in the present case, their 
Lordships are of the opinion that , "flie - deci- 
sive question must be the question whether 
at the date of the presentation of the wmd- 
ing-iip petition there was any reasonable 
hope that the object of trading at a profit, 
•with a view to which the company "was 
formed, could be attained.” 

8. In Re Cine Industries and Recording 
Co. Ltd., AIR 1942 Bom 231, Chagla, % 

r was, enunciated tlie principle to 

be followed ia such cases in the following 
words; — 

"The test for determining whether a com- 
pany should be wound up is whetlier the 
company is cornmercially insolvent at the 
date of the^ petition . for winding-up. The 
expre^ion, ^ commercially insol"vent’ means 
tliat the c-xisting assets and h'abilitics of the 
company are such as to make it reasonably 
certain mat the eiasting and probable assets 
would be insufficient to meet the existing 
habihUes. 

otlier test is whether at tlie date 
of the presentation of, the rvindhag-up peti- 
tion there was . any reasonable hope that 
the object of trading at a profit with a 
view to which a company was formed would 
be attained." ' . ' 

Dn tlie facts of the present case there 
can be no dilute that tiie company was 
commercially insolvent at the date, of the 
petition, for winding-up and ft ere is ho rea- 
sonable hope that -the object of trading at 
a profit, -with a- view to which the company 
was formed, .woiild ever be atiained. Ac- 
cordingly, un order for winding-up, should 
be made ex debito justitiae. 
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10. Mr. Ganguly, the learned solicitor 
for one of the supporting creditors, Anwar 
Ali and Bros, supported the 'petitioner and 
submitted that if there ' 5 vas some surplus, 
the unsecured creditors might be paid some- 
thing. He submitted further that if' the 
petitioning creditor is held not to be enti- 
fied to present this petition,* tlie supporting 
creditor should be substituted • in its place 
under Rule 101 of the Companies (Comrt) 
Rules. 'A similar prayer was also made by 
Mr. N. C. Roy Choudhury, the learned coun- 
sel for the other supporting creditor Steel 
Distributors to be substituted for the peti- 
tioner ■under the said Rule 101. He also 
submitted that the only other alternative was 
framing a scheme under Section 391 after 
a compromise with the creditors. Even if 
such a scheme was sanctioned, it would be 
found unworkable and a ^vinding-up order 
would follow in terms of Section 392 (2). 
As the company itself had not appeared and 
opposed the application, the allegations made 
by the opposing creditors ancf the share- 
holder Rohatgi of mismanagement by the 
Central Government would be an additional 
reason for dissolution of the company. 

■ 11. Mr.- Rajat Ghose, the learned coun- 
sel for one of the opposing creditors, James 
Finlay and Co. submitted that no order 
should be made on the petition though it 
is not disputed that the company could not 
go on. The proviso to Section S29 of the 
Companies Act makes the rules of insol- 
vency applicable to a petition for winding 
up. Accordingly, a secured creditor, in 
order to* continue' the winding-up proceed- 
ings, if he is not prepared to give up the 
security, • could only -prove for the bmance 
after vmuing the security and setting it off 
against his claim. No such, valuation of the 
assets of the company charged or mortgaged 
to. the petitioner has been given in the peti- 
tion. So ■unless the seciirity fell short of 
the claim of the secured creditor no peti- 
, tion could be maintained. The mortgage 
gives the petitioner the right to appoint a 
receiver of the assets in case of default of 
payment. The petitioner has not taken any 
steps to recover its dues. Mr. Ghose relied 
on certain decisions under, the Insolvency 
Acts which, in my opinion, have no appli- 
cation -to the facts of the present case. klr. 
Ghose tried to distinguish the ratio laid down 
by Sir George Jessel in (1879) 10 Ch D 681 
on the ground that the decision was based 
on the fact that in English law there was 
no rule of bankruptcy forfeiting the peti- 
tioning creditors debt. 

12. I am entirely unable to accept this 
contention. The said decision is a clear 
authority for the proposition that the rules 
in banfeptcy are not applicable to a peti- 
tion ' for winding-up presented by a secured 
creditor and this ■view has also been accept- 
ed by the Courts of this Country,. Mn 
Ghose then submitted, that as all the assets 
fire mortgaged to the petitioner it can realise 


• 

its _ security •without a winding-up. The 
petition . was an abuse of the process' of 
the Court. I am also imable to accept this 
contention as there cm be no doubt that 
the Company is hopelessly insolvent and 
the assets are not sulBcient even to satisfy 
the claim of the secured creditor. Mr. 
Ghose also wanted to raise an issue that as 
there is no affida-vit from the Central Gov- 
ernment, the sanction under Sec. 18E (1). (c) 
of the Industries (Development and Regu- 
lation) Act 1951 had not been proved to 
have been duly granted and as such tire 
winding-up proceedings had not been validly 
initiated. In' his 'view the interlocutory pro- 
ceedings for the production and inspection 
of the written sanction by the Centrm Gov- 
ernment at the instance of the shareholder 
Rohatgi have no relevance so 'far as the com- 
petency of the petition was concerned. There 
is no substance in this ' contention also as 
the production and inspection of the 'written 
sanction was directed by the Court. 

13. Mr, S. C. Sen, the learned counsel 
for the shareholder Rohatgi, made no attempt 
to prove that the company was solvent. He 
fairly and frankly adinitted that unless the 
Central Government took up and continued 
the management of the company, it would 
not be possible to keep the company alive. 
He, however, urged two grounds for reject- 
ing the petition. 

14. His first objection was against the 
maintainability of the apph'cation, in tifiat 
the petition has been verified by an affida- 
vit afSrmed by one Samindra Kumar Gupta 
describmg himself to be the Superintendent, 
Advances Department of the State Bank of 
India and as such a principal officer of the 
petitioner. Mr. Sen submitted that under 
the Rules of this Courts which are manda- 
tory, all pleadings and affida'vits on behalf 
of a Company are to be affirmed and sign- 
ed by a principal officer of the company. 
A principal officer is a person holding a sub- 
stantial post in the company. Rule 21 of 
the Companies (Court) Rules, 1959 pro'vides 
that a petition, indudhig a petition for wind- 
ing up by a company, shall oe verified either 
by a Director, Secretary or other principal 
officers of the company. It would, there- 
fore appear that even a Seeretary of a 
company is not its principal qfficer. Mr. 
Sen referred me to Buckleys Companies Act 
12th Edition at page 1028 where the learn- 
ed author sets out 'Rule 30 of the English ‘ 
Rules which is 'more or less in the same 
terms as the aforesaid Rule 21 of the Com- 
panies (Court) Rules, and points out tiiat 
where the petitioner is a company, its assis- 
tant secretary cannot be regarded as a prin- 
cipal officer under the said Rule. Mr. Sen 
fruther submitted that ‘principal’ is defined 
in Jowett’s Legal Dictionary, 'VoL H page 
1404, as “a head, a chief” and therefore the 
Superintendent of one of the numerous 
departments of the State Bank of India 
could not be said to be a principal officer 
thereof. But on the same page in Buckley’s 
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aforesaid Commentary there appears the fol- 
lowing note: — “For the rule is only 
oryj and does not say' that no. other a^da- 
vit is admissible. If 'the petib'oners athda- 
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is not maintainable as there is no proper 
sanction by tire - Central . Government miaer 
Section 18E (1) (c) of the Industries (Dwe- . 
lopment'and Regulation) Act, 1951. As such' 


cepted.” The authority cited for the above 
note is Re: African Farms Ltd,, (1906) 1 Ch 
640.' The learned autlior also mentions 
a case w'here . the Court allowed the 
affidavit to be made by a clerk or 
the solicitors of the petitioner who 
had full Imowledge of the proceedings where 
tlie petitioners were resident' abroad. It 
would, therefore, appear that the above rule 
is not mandatory, as claimed by Mr. Sen 
and even assuming that Samindra Kumar 
Gupta could not be said to be a principal 
officer of State Bank of India, the petition 
verified by his affidavit could not be reject- 
ed in limine. 

15. The second argument advanced % 
Mr. Sen was that the alleged loan given 
by the Petitioner to the Company was ultra 
vires the Companies Act in as much as the 
said amount exceeded tlie aggregate of the 
paid-up capital of the Company and its re- 
serves and no consent of the members in a 
general meeting had been obtained as pro- 
vided in Section 293 (1) (d). Under Sec- 
tion 18E (1) (c) of the Industries (Develops 
ment and Regulation) Act, 1951 the person 
authorised under Section 18A of that Act 
to take over the management of an industrial 
undertaldng, which is a company, shall for 
all purposes be the director or tlie company, - 
duly constituted rmder the Indian Compa- 
nies Act and shall alone be entitled to exer- 
cise all the powers of the Director. It is, 
therefore, submitted that by borrowing the 
amounts in excess of the limits prescribed 
by Section 293 (1) (d) of tho Companies 
Act, the authorised person has exceeded the 
authority conferred on him by the Indus- 
tries (Development and Relation) Act and 
, as such tiro loan is not binding on the com- 
pany. TIrat the members of a company 
whose management has been taken over by 
the Central Government rmder the Indus- 
tries (Development and Regulation) Act are 
not debarred from holding meetings , and 
passing resolutioh is apparent from the pro-, 
visions of Section 18E, In my opinion, 
tlrcre'is not much substance in this conten- 
tion. Under the proviso to Section 443 (1)' 
tlie Coirrt w-ould not refuse to make a wind- 
ing up order only on the ^imd that tiro 
assets of the company had been mortgaged 
for an amount exceeding the limit prescri- 
bed in Sccrion 293 (1) (d). Further, in view 
of tire provisions of the Industries develop- 
ment and Regulation) Act no resolution of 
die members of the company 'wotdd be bind- 
ing orr the Government or on the authorised 
person. 

16. Tire more substantial grormd of ob- 
jection raised by Mr. Sen is tirat tho petib’on 


Mr. Sen submitted that the sanction alleged 
to have been granted by, the Central Gov- 
ernment to the petitioner is already mder 
challenge in proceedings under Article 226 , 
of the^ Constitutioii and this Court has al- . 
ready issued a rule on the 5th April, 1988 . 
arid the hearing of the apph’cation is pend- 
ing. The OTOimds talcen in. .the said appli- 
cation are (1) that the Industries (Develop- 
ment) and Regulation) Act, 1951 is ulto 
vires as if imposes uirreasonable restrictions 
on the subject in carrying on its business and 
(2) that the alleged consent purported to 
have been given by the Central Government , 
under Section 18E (1) (c) of the said Act 
was illegal, inoperative, without jurisdiction, 
arbitral, capricious, mala fide and void. In 
the said application Very serious allegations , 
of malfeasance, misfeasance and, non-feasance 
by the - controlling authority have been al- 
leged, Mr. Sen submitted that in view of 
the rule issued by this Court no order should 
be made on the winding-up petition until, the., 
writ petition was heard and determined. Mr. 
Sen pointed but that in the event of a wind- 
ing-up order, the winding-up proceedings 
would be conducted; by the Official Liquida- 
tor, who is an officer of the Central Gov- 
ernment and his client apprehends - that the 
various allegations of misconduct against the 
controlling authority would not be properly 
investigated. Mr. Sen further submitted 
that both in England and in this country 
winding-up proceedings have been adjourhe'd 
when there had been any doubts as to the 
competency of .'the petitioner to present a 
petition for winding-up. In Ex parte Len-. 
nox, In Re Lennox, (1885)' 16 QBD 815 
it was held that on a petition by the judg- 
ment creditor for a receiving order, even 
thougli the debtor had consented to the judg- 
ment, if at the time of the hearing of the 
petition facts are alleged by the debtor, 
wffich if proved, . would show that not- i 
witlistanding the judgment, there v/as by 
reason of fraud or otherwise no real debt 
tho Court ought not to make a receiving 
order .wdtiiont^ first enquiring into tiro truth 
of tho debtors’ allegation, This was a deci- 
sion of the Court of Appeal consisting of 
Lord Esher M. R., Cotton L. J. and Lind- 
ley L. J. and tire ohsen'ations Of Lindloy 
L. J. at page 829 are apposite: -‘Tt means, 

I think, that, although the judgment debtor. 


1 m bcction 293 m Jn wew could not go behinri the juagment, the 

tire provrsrons of the Industnes (develop- Court of Bankruptcy will riot allow itself 
int and Rcrolahon) Act no r^olution of jq ^ motion at tiro instance' of a 

5 mcinbet^of the company vrould be oind- person, who. is not a real creditor. Ilio - 
r on ihe Govenrment or on the authorrsed ^ bankruptcy proceedings 

, to be -had rreoourse to for the purp’ose of 
16. The more substantial grormd of ob- enforcing debts, which are fictitious and not 
:tion raised by Mr. Sen is tliat tho petition real even although they are in the form of . 
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judgment deBts.” This case was cited by 
Mr: Sen for the proposition that in winding 
up proceedings the Court could go hehina 
the transaction to find out the toie natoe. 
thereof and is not bound by the, assertions 
which are apparently proved. The next 
case cited by Mr.' Sen is a decision of a 
Di-vision Bench of this Coiirt in Mahammed 
Amin Bros. Ltd. v. Dominion of India, S4 
Cal WN 514 = (AIR 1952 Cal , 323). In 
that case very hea-vy demands were made 
on the company for arrears of income-tax 
and corporation tax and some assets of the 
company were attached in execution of such ’ 
demand. Thereafter the company passed 
a resolution for voluntary winding-up and 
appointed a Liquidator. Subsequently, an 
application was made by the Revenue Autho- 
rities for the compulsory -winding-up of the 
company and the Company Court admitted 
the petition and gave dL"ection for advertise- 
ment and also appointed a Provisional liqui- 
dator. At the hearing, the company 
posed the application, inter alia, on the 

g round that the claim of the revenue Vas 
eing disputed and the appeals filed by the. 
company, against the assessment orders were 
still pending, before the Appellate Tribimals, 
and as such the amount or the claim of the 
revenue authorities were disputed; Sinha, J., 
passed an order for the -winding-up of the 
company. On ajpeal the Division Bench 
held, inter alia, that an order for winding- 
up should not be made when the company 
wants to challenge or impeach a judgment 
in proper proceedings and where there is 
a reasonable doubt as to whether a valid 
debt exists or not. In a case where the debt 
is' disputed the Court has first to see whe- 
ther -the dispute is on -the face genuine or 
merely a cloalc for the company’s real inabi- 
hty to pay its debt and that winding-up 
proceedhigs should not be utilised for reco- 
very of a disputed debt. Chatteqee, J., ob- 
served that in that, case there was no doubt 
that the debts claimed by the Dominion of 
India , were disputed and that the disputes 
with regard to these debts were bona fide 
and serious, But 1^ Lordship felt some di£B- 
culty as to the form of the order to be passed 
by the Court of Appeal and observed that 
in his -view the Court should not accede to 
the extreme, contention raised by the appel- 
lant that the petition should be dismissed but 
should see that justice was done to both the 
parties and tire only way in which justice 
could be done in that case was to set aside 
the -winding-up order but to keep the ap- 
plication for winding-up on the file and to 
refuse to pass any feal order thereon unless 
and until there -was a determination of the 
assessment proceedings and until the adju- 
dication by the proper forum determining 
what was the debt justly due to the Domi- 
nion of India. Mr. Sen submitted that in 
this case also the hearing of the petition for 
winding-up should be kept pending until the 
feposEd of the writ petition determining the 
v^dity of the consent required rmder Sec- 


tion 18E (1) (c) of the Industries (Develop- 
ment and Relation) Act, 1951. 

17. The next case relied on by Mr. Sen 
was another Division Bench decision of this 
Court in Bengaluxmi Cotton Mills Ltd. v. 
Mahaluxmi Cotton Mills Ltd., 58 Cal WN 
689= (.AfR 1955, Cal 273) where the ratio 
of the decision in Amin Brothers case was 
further enlarged and it was observed that 
when a debt was disputed on a substantial 
ground and .the dispute was bona fide, the 
■winding-ujp court would not proceed further 
and decide the dispute itself and determine 
whether or not a debt existed and had be- 
come payable. In such a case the Court 
would either dismiss the petition for winding 
up or keep it pending till the creditor 
has. established ms claim in a regular action. 
In that case the creditors of the respondent 
company were entitled to certain payments 
under a scheme framed by the Coiirt and 
on failure of the respondent to make such 
payments four of such creditors made an 
aplication for -winding-up of the respondent 
company. The respondent company admitted 
that the claims by the creditors were due 
but contended that the scheme prowded 
that the debts were to be paid out of the 
profits and inasmuch as the respondent com- 
any had not made sufiBcient profits, the 
ebts had not yet become payable. The 
Court observed that the scheme presented 
a substantial problem of construction and 
there being bona fide dispute as to the matu- 
rity of the appellants’ claim and as to the 
company’s liability for immediate payment, 
no winding-up order would be made till 
the dispute was decided. In that case also 
the appeal was kept pending tfU the disposal 
of the sm’t -which had been brought for the 
construction 'of the scheme. In Re, Bharat 
Vegetable Products Ltd., (1952) 56 Cal WN 
29, Bacha-wa^ J., made a further extension 
of the principle enunciated in Amin Bros, 
case and held that even if a part of a debt 
was admitted, but if a sufficient part was dis- 
puted, the Court would not proceed with 
the petition for winding-up and would stay 
further hearing of the petition. In Amalga- 
mated Commercial Traders (P) ,Ltd. v. A. 
C. E. Krishnaswami, (1965) 85 Com Cas 
456 (SC), the Supreme Court held that it 
was well settled mat a winding-up petition 
was not a legitimate means or seeking to 
enforce payment of a debt which was bona 
fide disputed by the company. A petition 
resented ostensibly for a winding-up order 
ut really to exercise pressure be dis- 
missed. Mr. Sen submitted ,that in this 
case also the shareholders were challenging 
the loan under Section 293 (1) (d) of the 
Companies Act and also the factiim and vali- 
dity of the alleged consent given by the Cen- 
tral Government for the commencement of 
winding-up proceedings against the company. 

■ 18. Mr. Sen then referred to various 
decisions of^the Supreme Court where pro- 
visions of various Acts had been struck down 
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on the ground that such provisions conferred something for the. dehentoe-holders. '^e 

an unfettered and unrestricted discretion, and collie^ was lease-hold and liable to forfei- 

were as such invalid and unconstitutional, tore if the company was wound up. A holder 

Even where the statute itself, was not. held of; debentures to a small , amount presented 

to be ultra vires the orders purported to be a petition to wind-up the company v^ch was 

made thereimder were, in some cases, held opposed by a larg^majority of ,Ae other 
to be ultra vires. Mr, Sen also pointed out debenture-holders. _The Judge in the Chan- 
that for violation of the principles of nabiral eery Division dismissed the application and 
justice, for instance, . where no notice of an the order of dismissal was upheld by- the, 
intended proceeding is given to the party Court of AppeaL Cotton, L. J., observed 
j^ected thereby, the proceedings would be that in his opinion a petitioa ought not to be 
struck down and submitted that the nde in presented when it was clear that, the com- 
the Avrit petition in this Court was obtained pany could not pay any of its debts and the 
on the aforesaid grounds challenging the mam ground on which he decided the case 
vires of the' Act and also the validity of the was that nothing . could be got for anybody 
alleged consent given by the Central Gov- by a winding-up order. Bowen, L. J., ob- 
emment under the provisions of the Indus- served that it did not follow that if the ma- 
trias pevelopment and Regulation) Act. chinery provided by the Act could not pos- 
19. Mr. Sen next submitted diat thou^ sibly avail itself for the purpose of paying 
a secured creditor could apply for liquida- debts, the creditor was still entitled to put 
tion, the Court has always -a discretion not that machinery m motion for his own deleo- 
to ^ow such a creditor to put tlie company tation. It was an abuse of the procedure 
in hquidation without enforcing his security to set it in motion when it was shown that 
and for this proposition he relied on the it could not accomplish the purpose for 
decision of the Madras Hi^ Court in AIR which it was established by the Xegislature. 
1955 Mad 582 but in that case the High Mr. Sen submitted tliat in the present case 
Court qualified the aforesaid, observation by ' also ^e assets of the company would not be 
sa 3 ung that where the secured creditor had sufficient even to meet the claim of the peti- 
ample security for hiS debt and there w'as no tioner who is the mortgagee pf all the move- 
averment tirat his security was insufficient, able and immovable properties belonging to 
no useful piupose would be served by an Hie company. There would, therefore, be 
order of uanding-up at his instance except nothing left for the other creditors and the 
the reahsation by him of his security. In general body of creditors would not be bene- 
Ramkumar Agarwal v. Buxar Oil & Rice "ted by the winding-up order. The peti- 
Mills Ltd., AIR 1960 Cal 764 a Division tioner cotdd enforce its clairn against the 
Bench of this Court held that where there company by a suit and realise whatever it 
v/as a serious dispute as to the claim of the could from the sale of the assets belonging 
alleged creditors, tire Corurt would not make to the company. The procedure of windihg- 
an order for winding-up. In that case the PP was not the proper procedure for enforc- ' 
trustees .for lire debenture-holders presented hig claim , of tire petih'oner. Mr. Sen.ac- 
a petition for rvinding-up on the lailrue of cordingly submitted that the petition should 
the company to pay interest on tho deben- be dismissed or in the alternative the appli- 
tures, The petition rvas opposed by tire un- ^tion for winding-up should be Icept on the 
secured creditors who raised serious dispu- me and any finm order tlrereon ^oiild be 
tes as to the validity of the debentures and refused until and rmless tlie determination of 
the debenture trurt deed. The Company rhe writ pelifa’on pending in this Court as 
Court dismissed the apph'cation and tlie suggested oy Chatteqi, J. in Amin BroUiers' 
Division Bench upheld the decision of the 514= (AIR 1952 Cal 323) 

Court below. Bachawat, J., who was a mem- .(Supra). 

ber of die Bench, observed that die dispute 20. _ Mr. Ajoy Ghose, appearing for tho 

could not be resolved on the affidavits and in opposing creditor Messrs. Narayan ChoAV- 
the ciraimslances the Avinding-up order ouglit miury Bros. Pvt._ Ltd., ’ elaborated two of 
not to be made. The debenture trustees me grounus against the maintainability of 
AAPuld be at liberty to enforce their rights me petition raised by Mr. Sen. Mr. Ghose’s 
by odier means. Mr. ’Sen finally cited tho contention Avas that -io person who had af- 
dccision of tlie Englisli Court of 'Appeal in f^ed the affidavit • in support of the , peti- 
In Re, Chapel House Colliery Co., (1883) 24 d'en was not competent to affirm such an 
Ch D 259. In that case all die assets of the affidavit and the affidavit has not been pro- 
company had been assigned to trustees upon pcrly verified. He referred to Rule 11 ^5), 
trust for its debentures and the colliery Avas Rule 21 and Form No. 3 in the Companies 
also mortgaged for a large amount payable (Court) Rules and rabmitted that Form No. 
in instalments. The colheiy W'as not Avorth which is the form prescribe^ inter alia, 
the amount of the mortgage but it aa'us work- for applications for vrinding-up, provide 
ing at a profit and the instalments of the that in the case of .such an application by 
mortgage debt w'crc being paid but nothing a corporation the petition must be allied by 
Avas left to pay interest to the debenture- a director, the secretary, or a principal offl- 
holders. There appeared to be reason to think cer of the Company and if not a principal 
diat if the business Avas continued and tho. officer of the company, the person affirming 
collier)'' trade improved, there would be the petition has to declare that ho is duly 
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authorised, to make the aflSdavit on behalf of 
the company. It was accordingly submitted 
that the petition not being in the proper 
form and properly ‘ verified, the application 
should be dismissed and this Court should 
not grant leave to the petitioner to cure the 
defect by re-verifying the petition. He relied 
on a decision of this Court in Star Textiles 
Engineering Works . Ltd. v. Gava Textiles' 
Pvt. Ltd., 70 Cal WN 852= (AIR 1988 Cal 
388) where it was observed as follows: — f 
'TBut it cannot, be overlooked .that the pre- 
sent petition is a petition fpr winding up of a 
company , and the winding-up relates bade 
to the date' of the presentation of the wind- 
ing-up petition. If on the date when the 
petition was presented there was no proper 
verification according to law, then there was 
no petition at all on which the Court could 
issue directions for advertisdnent. Secondly, 
if leave is granted to cure the' verification 
today, then a proper petition for winding-up 
of the company would come into existence as 
from -to-day and in that event the question of 
dealings by the company with its assets 
"between die date of presentation of the 
winding-up petition and the date when the 
Court grants the company leave to re-verify 
the petition would also create a good deal of 
confusion.” 

In' the circumstances the Court re- 
fused to allow the petitioner to re-verify 
the petition. In my opim'on, Mr. Chose is 
not right when he contends that Form No. 3 
of the Companies (Court) Rules require that 
in the case of a petition by a company, inter 
aha, for an order for winding-up, such a 
petition must contain an averment that the 
person affirming the affidavit is duly autho- 
rised by the company on their behalf. The 
said provision only applied to a case where 
the petition is affrmed/ by a person who is not 
an officer of the company. As in this case the 
petition was affirmed by an affidavit of the 
Superintendent of one of the departments of 
the State Bank it could not be said that the 
petition was not affirmed by an officer of 
the petitioner-company. I have already ex- 
pressed my opinion as to the contention that 
Mr. Gupta was not a principal officer of the 
petitioner. 

21., Mr. Ghose next argues that the loans 
given by the petitioner had exceeded the 
limits prescribed by S. 293(l)(d) and as such 
such borroudngs were ultra vires the Com- 
panies Act and void, altogether. No rights 
or privileges could accrue in favour of the 
State Bank from the aforesaid transactions 
and for this proposition the learned Counsel 
relied on the fmmving passage in Gowers 

Company Law 2nd Edition page 88: — “ 

or if the Company has no power to borrow 
or has only power to borrow up to a certain 
sum, the activity vdll be ultra vires whether 
the other party realises it or not and when 
the transaction is ultra vires, the other party, 
speaking generally, has no rights at all; the 
transaction being completely void, cannot 
confer rights on the third party nor duties 


on the company. . Even recovery of judg- 
ment on the ultra vires contract will not 
create an enforceable obligation, unless the 
Court specifically adjudicated on the ultra 
vires issue or unless there waS a bona fide 
compromise of it.” Mr. Ghose referred me 
to the decision of the House of Lords in the 
Ashbury Railway Carriage and Iron Co. Ltd, 
V. Riche, (1875) 7 HL 653 where it was held 
that a contract made iby the directors of sL 
company upon a matter not included in the 
Memorandum of Association was ultra vires 
of the . directors and is not binding on the 
company, Mr. Ghose cited another decision 
of the House of Lords in Baroness of "Wen-i 
lock V. River Dee Co., (1885) 10 AC 354, 
In that case the company was a statutory com- 
pany for the purpose of recovery and pre- 
serving of the river Dee. .The Constituent 
Act was amended by subsequent Acts, but 
none of them expressly authorised or forbade 
the company to borrow. Section 24 of Act 
14 and 15 Viet. c. 87 empowered the com- 
pany to borrow at interest upon bond or 
mortgage of the lands recovered and inclos- 
ed by them, a sum not exceeding £25000 
and also a further sum not exceeding £25000 
upon mortgage of the tolls, rates and duties. 
It was' held that under the. statute the com- 
pany was prohibited from borrowing except 
in accordance with the provisions of that 
statute and the decision in Ashbury Com- 
pany’s case was re-affirmed. This aspect of 
the matter would be dealt with along with 
the similar objection by Mr. Sen after con- 
sidering the reason given by Mr. Roy- 
chowdhmy in his reply. 

22, Mr. Somnath Chatteijee, the learned 
Coimsel for Tulsi Chatteijee, an employee of 
the company opposing the petition, also sup- 
ported the contention of Mr. Ghose that if 
the petition was defective then if could not 
be looked into for any purpose whatsoever. 
He reh'ed on the decision of this Court in 
In re, Sulekha "Works Ltd,, AIR 1965 Cal 98. 
But that decision only reiterates the .principle 
enunciated by Chagla, C. J., in AIR 1942 
Bom 231 that the winding-up petition must 
contain all the. grounds on which an order 
was being sought. Mr. Chatteqee referred 
to Section 18E (2) of the Industries (Deve- 
lopment and Regulation) Act and submitted 
that once the management of a company was 
taken over under the Act, neither the share- 
holders nor the directors of the company 
could interfere with the management and 
control . of the company without the sanc- 
tion of the Central Government. Undoubted- 
ly, the share-holders are free to hold meet- 
ings 'but any resolutions passed in such a' 
meeting would not be binding on the autho- 
rised person. An order under Section 18A 
therefore is a serious encroachment on the 
riglits of the shareholders and directors of 
the company and the principle of natural jus- 
tice would apply in such a case and where 
the Act confers on the executive arbitrary 
owers the doctrine of equality of law would 
e violated and in such a case the Act 
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and any action taken thereunder would be 
liable to be set ; aside, by Ae Courte.' 
point bad also been urgdd by Mr. Sen, but 
Mr. Cbatterjee referred me to some or the 
recent decisions of the Supreme Court deal- ■ 
ing with this aspect of the case. In S^e m 
Orissa v. Dr, Binapani Dei, 1967 bC 

1269, it was observed tibat. if there was 
power to decide and determine to the pre- 
judice of a person, duty to act judicially w^ 
implicit in the e.xercise of such power. If 
the essentials of justice be ignored and m 
order to the prejudice of a person was made, 
the order was nullity; That was a basic con- 
ception of the rule of law and the import- 
ance thereof transcends the significance of a 
decision in any particular case.” It _ was 
therefore observed that even 'an administra- 
tive order which involved civil consequences 
must be made consistently with the rules of 
’ natural justice after giving an opportuniW to 
the respondent of being beard arid explain- 
ing or meeting the evidence. In Satwant 
Singh V. Assistant Passport Officer, New 
Defiii, AIR 1967 SC 1836 it was observed 
as follows: — “This doctrine of equality 

before the law is a necessary corollary to 
the hi^ concept of the rule of law accept- 
ed by our Constitution. One of the 'aspects 
of rule of law is that every executive action, 
it is to operate to the prejudice of any 
person, must be supported by some legisla- 
tive authority Secondly, such a 

law would be void, if it discriminates or ena- 
bles an authority to discriminate between 
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aforesaid toee paragraphs were based on in- 
formation derived from relevant records 
which' are believed to be true. It would 
ffierefore appear, that Mr. Gupta was the 
person most suitable for afiummg this, peti- 
tion. Mr.' Roy Chowffiury also pointed out 
drat in 'Form No. 3, prescribed under the 
Companies (Court) Rules the provision for a 
declaration that the person ailuming the peti- 
tion was duly authorised on behalf of the 
company applied only to . the case where - 
the petition is not afEinned ^ such ,an offi- 
cer. As in this case the affidavit verifying 
the petition was affirmed by Mr. Gupta, who 
was an officer, and in the submission of Mr. 
Eoychowdhtuy a principal officer of the peti- 
tioner, the petition could not be said to ha 
defective. • Mr. . Roychowdhmy further sub- 
mitted that under the corresponding provi- 
sions of the Ci\^ Procedure Code (Previous 
Section 435, at present Order 29, Rule 1) 
the Privy Council in Delhi and London Bank 
Ltd. V. Oldham, (1893) 20 Ind App 139 
(PC), has held that a person who was exer- 
cising all die powers of management was 
principal, officer for the purpose of Sec- 
tion 435. It was also submitted that the 
term 'principal officer’ was very wide and a 
responsible officer with knowledge of the 
facts would come under that category. 

24. Mr. Roychowdhury’s rejoinder to ihe 
argument that the loans made by the peti- 
tioner to the Company were ultra vires the 
provisions of Section 293 (1) (d) and as 
such the transactions were void ab initio and 


persons without just classification do rights accrued therefrom to the petitioner 


While in the case of enacted law one knows 
where he stands, in the case of imchannel- 
led arbitrary discretion, discrimination is writ 
large on the face of it Such m discretion 
patendy violates the doctrine of equality, 
tor the difference in the treatment of per- 
sons rests solely on tho arbitrary selection 
of die executive,” Mr. Chatteqi therefore 
submitted that in this cas.e the alleged con- 
sent by the Central Government under Sec- 
tion 18E(I)fc) of die Industries (Deve- 
lopment and Regulation) Act, without any 
notice to die persons affected, violates the 
principles of natural justice and exposes the 
provisions of diat Section to the risk of be- 
ing struck down on the »ound of allowing 
the executive imcontroUed arbitrary discre- 
tion. 

23. Mr. Roy Chewdhuxy^ in his reply, 
submitted firstly diat the petition was not 
defective and llie proxusions of eitlier R. 21 
or Form No. 3 of die Company (Court) 
Rules bad not been wolated. Mr. Gupta 
the person who had affirmed the petition 
was die Superintendent of the Advances De- 
partment of the Slate Bank of India and as 
such ho is the officer who is conversant with 
an the facts relating to the loans made to 
the company. The petition consists of 27 
paragraphs and Mr. Gupta has affirmed that 
the statements in all the paragraphs except 
paragraphs 2, 5 aiid 23 were true to iSs 
imowlcage and that the statements in tho 


was to produce, under subpoena, the minutes 
of the extraordinary generm meeting of (he 
share-holders of the company held on April 
30, 1956, authorising the Board of Directors 
to borrow any sum exceeding the aggregate 
of the paid-up capital and its fixed reserx'^es. 
Mr. Roychowdhmy also contended that as 
the advances made by die State Bank were 
mder cash credit- agreements payable on 
demand, diey xx^ere temporary loans obtained 
by the company from its hankers in die ordi- 
nary course of business and Section 293 (1) 
(d) had no application to this case. He also 
lefeixed me to Explanation II to. the said 
section.^ Mr, Eoj'chowdhury submitted diat 
as Section 293 (1) (d) did not apply to Uiis 
case or even ff it applied diere xvas sanction 
by die members, the autliorities cited by 
Mr. Ghose had no application. 

25. In ansxx'er to Mr. Sen’s contention 
that the hearing of the petition for winding- 
up should be stayed pending die - decision . 
of_ tlie Writ Cour^ Mr. Roycnoxx'dhuiy sub- 
mitted diat under tlic Companies Act tiio 
Court could stay an application for winding- 
up only under die proxusion of -tvro sections, 
namely. Sections 443 and SecLioa 446, Under 
Section 443 (1) (b) the hearing of tlie peti- 
tion may bo adjourned conditionally or un- 
conditionally, xx'liile Section 466 provides for 
a stay of the xvinding-up order after the 
order is made. The object of both the Sec- 
tions is to see xx'hclher the company could 
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be rebabilitated. TTie contention of the res- 

g ondents is that the issue, of the validity .of 
le sanction under Section 18E (l)'(c) of the 
Industries (Development. and Relation) Act 
is pending before this Court in its Writ 
jurisdiction and- so ■ the Company Court 
should not pre-judge that issue by .holding 
that the sanction was properly _ given. Ac- 
cording to Mr. Roychowdhiiry it. woiild not 
be proper for this reason to stay the hear- 
ing of this petition pending the disposal of 
the Art. 226 — matter as it may take years 
for a final decision to be arrived at. Even 
the : rule that has been issued has not yet 
been served on the respondents rio that ap- 
plication. Though there was a prayer in 
tile petition for injvmction restraining the 
State Banlc from proceeding with the wind- 
ing-up petition, no such injimction has been 
granted by the Writ Court. It was there- 
fore submitted that, the power of stay which 
this Court rmdoubtedly possesses should be 
-exercised in veiy exceptional circumstances 
and this is hot a fit case for its exercise. 

26. The decisions of the Appeal Court 
in 54 Cal WN 514= (AIR 1952 Cal 323), 
58 Cal WN 689= (AIR 1955 Cal 273) and 
the, decisions of the Single Judge in the 
Company’' Court in (1952) 56 Cal "VW 29 and 
(1967) 71 Cal, WN 88 were aU cases of dis- 
puted debts. The company was strenuously- 
•contesting the claim of the petitioning cre- 
ditor and it was in those circumstances that 
the Courts held that the dispute should be 
decided in an appropriate Coiut of law and 
the Company Court should not itself proceed 
to decide the disputes. In this case the dis- 
pute is regarding the validity of the sanction 
under S^tion 18E(l)(c) or the Industries 
(Development and Regulation) Act. Such a 
sanction would prejudice the Company most- 
ly and the . company was not appearing and 
challenging, the sanction. Further Sec. 18E 
(1) (c) of the aforesaid Act restricted the 
ri^t of the petitioning creditor to wind up 
the Company, it did not affect the rights of 
the company or the share-holders tiiereof. 
The "provisions in- the aforesaid section are 
more or less in the nature of a notice of 
the claim to the Central Government in the 
case of complies managed and controlled 
by it, so that' the Central Government may 
have an opportunity of settling the dispute 
and are similar- to the provisions of Sec- 
tion 80, of Civil Procedirre Code. The res- 
’ trictions imposed by the said section - are 
that no petition for mnding-up or a:pplica- 
tiohs for receiver should be instituted against 
a company under the control of the Central 
Government without notice to and consent 
of the Central Government. Such a provi- 
sion does not give any right to, the share- 
holders or tlie creditors of such a company 
and as no such rights. are affected, the res- 
pondents, are not entitled to challenge the 
vahity ' of tire liquidation proceedings. 

: 27. Mr. Roychowdhury strongly relied 
. on tiie observations of Chagla, C. J,, in 
Bachharaj . Factories Ltd. v. Hiraji Mills 
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Ltd., ILR (195^ Bom 550= (AIR 1955 
Bom 355). The' facts in that case are some- 
what similar, to the facts in the present .case. 
The petitioners were holders of debentures 
issued by Hiraji Mills which contained a 
covenant to pay the amount of the deben- 
tures with interest thereon. The Mills failed 
to pay: the interest which became due and 
thereupon the amount of the debenture 
became payable. The petitioners filed a peti- 
tion for the winding-up of the Mills, alleg- 
ing, as the facts were, that the liabilities of 
the Mills, which amounted to Rs. 1,41,50,000, 
far exceeded the assets which were not worth 
more than Rs. 60,00,000 and that it was im- 
possible to carry on the business of the Mills 
except at a loss. The Trial Court ordered 
tile petition to stand over to a later date. 
On appeal it was observed: — “So now we 
come to the real merits of the matter and 
we are afraid that there is not much that can 
be said on the merits. The two grounds on 
which a -winding-up is sought by the peti- 
tioners are that the company is imable to 
pay its debts and it is just and equitable 
that the company should be wound up. 
Now, I took the -view in AIR 1942 Bom 231 
that the insolvency contemplated by the 
Companies Act was that the company should 
be commercially insolvent not in any tech- 
nical sense, but plainly and commercially 
insolvent that is to say, that its assets and 
existing liabilities must be such as to malce 
the Court feel satisfied that the existing and 
probable assets will be insufiScient to meet 
the existing liabilities. It is difiScult to con- 
cei-ve of a stronger, case than this where the 
Mills are not only commercially insolvent, 
but hopelessly insolvent, howsoever the expres- 
sion ‘insolvent' may be construed or inter- 
reted. There was not even a suggestion 
efore the learned Judge below as to how 
the Company proposed to meet its liabili- 
ties of Rs. 1,41,50,000. with assets at &e 
the most aggregating to Rs. 60,00,000. No 
scheme was proposed, no suggestion was 
made, no financier came to salvage the 
Miffs.” It was further observed ‘Tt is hardly 
necessary to point out what serious conse- 
quences a decision refusing to pass an order 
of winding-up may have in certain circum- 
stances. A company may go on functioning, 
it may go on frittering away its assets, it 
may go on adding to its liabilities and serious 
and irreparable damage may be caused to cre- 
ditors and even to shareholders.” The Allaha- 
bad High Court in Mohanlal v. Grain Cham- 
ber, Ltd., AIR 1959 All 276 cited %vith ap- 
proval the following passage from Palmers 
Company Precedents 17th Edn. Vol. 2 at 
page 81. ‘The Court will not, except in 
special circumstances, order a petition to 
stand over for a long period. It' will either 
make an order or dismiss the pefa'tion; for 
if, after adjournment, a \vinding-up is made, 
the order would date back to tlie presenta- 
tion of the petition and avoid, therefore, or 
imperil, anything, done by tlie company in 
the meantime,” and held on the facts of the 
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case before it that an order for holing up 
the winding-up proceedings till the' disposal 
of the civil suit would be very much against 
the interests of the company, and therefore 
should not be made. ; 

28. Mr. Roychowdhury also, referred' to 
similar passages as quoted from Ralmer^s 
Company Precedents . in the’ Allahabad deci- 
sion "from Palmers Company Law at page 
706 and also from Buckleys Companies Act 
.13th Edition page 468. 

29. Mr. Roychowdhury tlien referred to 

certain passages from Basu’s Comment^ 
on the Constitution of India 5th Edition 
Vol. 1 for establishing certain presumptions 
arising from the exercise of executive power 
by the State. The first of such presumptions 
is that officials %vill discharge tlieir duties 
honestly and this presumption is hei^itened 
when the law vests a discretion in high offi- 
cials or authorities as distinguished from 
minor officials, or in the Government itself. 
The second presumption is of legality of offi- 
cial acts, in otlier words, .when an adminis- 
trative act is challenged as ultra vires, it is 
-presumed, rmtil the contrary is shown, -that 
it has been done according to tlie formali- 
ties and conditions laid down by the sta- 
tute and the onus lies on tire 

party who challenges its vires to establish 
the contrary. The autliorities for these pro- 
positions are also given in the said volume. 
Mr. Roychowdhury submitted that there has 
been no attempt by any of the respondents 
to establish the contrary, namely, that tire 
sanction has not been given according to the 
prowsions of Section 18E (1) (c) of the In- 
dustries (Development and Regulation) Act. 
Mr. Roychowdhury furtlier submitted that 
as tire aforesaid provision was for the bene- 
fit of neither the creditors nor tire share- 
holders it w’ould be preposterous to suggest 
fliat the notice of the proceedings for grant- 
ing such a sanction should be given to the 
shareholders or the creditors of the com- 
pany.- The learned counsel relied -on the 
foliowring observations in Basu’s Commen- 
tary on tlie Constitution: — "Administrative 
orders are not, generally renewable unless 
and until tliey impose an obh’gation, deny 
a right or fix some legal relationship as a 
consummation of the administrative process. 
Wliere a corjroration is primarily affected by 
the administrative action, a stockliolder can 
challenge it only if he has a “substantial 
financial or economic interest distinct frorh 
that of the corporation which is directly and 
adversely affected’.” Mr. Roychowdhury 
subniilled that as the consent granted did 
not affect any substantial financial or econo- 
mic interest of the shareholders or of the 
creditors as distinct from those of tlie com- 
pany such a sanction could not be constitu- 
-tionally challenged. The decision of the 

Supreme Court in Radhesyam v. Slate of 
M. P., AIR 1959 SC 107 has been referred 
by Mr. Basu in his aforesaid work for the 
proposition that the doctrine of natural ius- 
tice is apphcable only to judicial and quasi- 


judicial proceedings and not to pturely ad- 
ministrative proceedings. It was according- 
ly submitted that tiie respondents could not . 
make any mevance pf the fact that ho notice 
of the order granting sanction rmder Sec- 
tion 18E (1) (c) of the Industries , (Develop- ’ 
ment and Regulation) Act was . given to them. 
Mr. Roychowdhury referred to the scheme 
of the Industries (Developpient and Regula- 
tion) Act 1951 and pointed out that the 
provisions of Ch; HI-A of that Act applied 
only to scheduled industries or other Indus- 
trie undertakings, which fulfilled tire condi- 
tions laid down in Section 15. The power 
of the Central -Government to take over 
control of such industries was to be exer- . 
cised only in cases where the industry was 
being run detrimentally • to the interest of - 
the industry or the ^are-holders or the pub- . 
lie. Section 18-E provides that when the 
management of an industrial undertaking is 
talcen over by the Central Government nei- 
ther the Board, of Directors nor tire share- 
holders could interfere with tlie management 
of the conmany, tliough there is no prohi- 
bition to the share-holders holding general 
meetings and passing resolutions. Such reso- 
lutions would not be binding on the autho- 
rised parson. As the industries are being 
managed and controlled by tlie Centrm 
Government it .is necessary that the Central 
Government should have notice of any con-' 
templated action against the company^ either 
by -way of wrindmg-up or by an action for. 
appointment of receiver. Such proceedings 
could be instituted only with the prior con- 
sent of the Central Government. In this 
case complaint against the manner in which 
the sanction has been made is by a single 
share-holder, and by a few creditors. There 
is no allegation by the company or by the 
share-holders in a general meeting that the 
formalities required for tlie granting of such 
sanction had not been observed. The cases 
cited by Mr. Somnath Cliatterii, in AIR. 
1967 SC 1269 and AIR 1967 SC 1836 were 
cases where the enquiries without notice 
caused serious prejudice to tlie npplicants 
or where* a fundamentaL right was involved. 
Mr. Roychowdhux}' furtlier submitted that 
nothing was shown in any of the affidavits 
in opposition tliat in the case of this com- 
pany, which was in a hopelessly insolvent 
condition, tlie granting of the sanction was 
an arbitrary use of authority. Mr, Roy- 
chowdhury finally contended tiiat this was 
a case eminently suitable for an order for 
the winding-up of the company, 

30, Mr. Sen, in reply, pointed out that' 
tne resolution of the company in general 
meeting produced under subpoena was pass- 
ed m the year 1956, The Companies Abt 
was amended in 1960 and the Central Gov- 
emmmt took over this company in 1981.- 
So the loan transactions by the company 
with the State Bank- after 1960 could not 
be validated under Section 293 by such a 
resolution. Mr. Sen further submitted that 
under Order 27-A of the Civil Procedure 
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Code suits involving a substantial question 
of law as to flie inteipretafion of the Con- 
stitution cannot, be heard, by the Court 
without notice to . the Attorney-General of 
India or to the Advocate-General of a State 
as the case may be. Section 141 of the 
Code makes the provisions applicable to suits 
also applicable to all proceedings in any 
Civil Comi:, It was submitted that a smt 
challenging a statute as ultra vires or in- 
consistent with a mandatory provision of the 
Constitution has been- hela to involve a 
question of Constitutional interpretation and 
accordingly these proceedings cannot conti- 
nue without the notice required rmder 
Order 27-A. , 

31. I am entirely tmable to' appreciate 
the last point urged by Mr. Sen. By no 
sfretcb- of imagination could it be said that 
the petition for winding-up of India Electric 
Works Ltd., involve any question of law as 
to the interpretation, of the Constitution. 
There can be no application of the principles 
of O. 27-A of the Civil Procedure Code to 
tihe present proceedings. v. 

.32. I am also unable to a^ee with the 
contention raised on behalf or' the respon- 
dents that the present proceedings should 
be stayed rmtil the final determination of the 
proceedings rmder Article 226 of the Consti- 
tution pending in this Court. As I have al- 
ready pointedT out, there is no dispute that 
the company 'is hopelessly insolvent and 
cannot carry on the object for which it was 
incorporated, I have been informed by the 
learned counsel appearing for the employees 
of this company that the production in the 
workshop had completely stopped and that 
on the State Bank ceasing to provide the 
company -with credit accommodation the af- 
fairs of the company are at a stand-still. 
The authorised person in management on 
behalf of the Central Govement is paying 
the salary. and remuneration due to the em- 
ployees and also making provisions for con- 
tribution to the provident fund. Thereby 
the company is incurring further liabilities 
and the longer the. company is kept alive the 
larger would be such liability without any 
hope of ever repaying it. This is a case 
where the observations of Chagla, C. [f., in 
Hiraji Mills case, ILR (19550 Bom 550= 
'(AIR 1955 Bom 355) (Supra) apply with 
even greater force. In this ,case also the 
company is not only commercially insolvent 
but hopelessly insolvent and there is no sug- 
gestion as to how the company proposes to 
meet its huge liabilities. No scheme has 
been suggested and no suggestions have 
been made as to how finance should be ar- 
ranged for salvaging the company. To allow 
this company to go bn functioning would 
be to allow it to go on adding to its liabili- 
ties and serious and irreparable damage may 
be caused to the creditors and even to the 
share-holders. 

.33.- The serious allegations made by 
some of the respondents in their affidavits 


against the manner in which the company 
has been managed during the seven years 
.it ■was tmder the control and management of 
th© .CGntral Goveninient is, in my view, not 
germane to the decision in this petition as 
it is quite evident that the company was 
hopelessly insolvent even before the Central 
Govemnieht took up its management. If 
there have been any acts of mal-feasance, 
mis-feasance or non-feasance by anybody 
they can be properly investigated in the 
'wiuding-up proceedings and the persons res- 
ponsible . therefor might be made to make re- 
parations to the Company. No useM pur- 
pose would be served by allowing the com- 
pany to go on in its present state. It is 
not a happy decision to make as it would 
(mprive a large number of employees ofl 
company of the means of their liveli- 
hood. I have racked my brains to find out 
a suitable solution and also requested the 
learned counsel appearing for the different 
parbes to suggest some practical means of 
keeping the company going. Everybody is 
agreed that it is only the Central Govern- 
ment who can revive the company and 
make it a going concern. I am given to 
understand that there is no lack of orders 
or demands for the products of the company 
and ff a further initial capital outlay of 
Rs. 60 lacs to 80 lacs could be made, the 
company could be turned into a profit mak- 
privatfe financiers would be 
wiUmg to ui^ertake such a big risk and it 
K only the Government -who can bear this 
bmrden. - I am also not unimpressed bv the 
fact that the State Bank of India, though 
a secured creditor, has not proceeded to 
realise its security, but proceeded by way of 
an application for the ■winding-up of the 
jnn’Enny, . I would therefore make an order 
tor the winding-up of .the company, but the 
- o^erahon of this order would be stayed till 
me 15th October, 1968 to allow for negotia-' 
■pons ivith tlie Central Government as I am 
mformed that such negotiations are aheady 
gomg on. 


34. The petitioner and the supporfa'ng 
creditors would be entitled to add the coste 
^ ^PP^^cation to their claim while the 
other parties ivould bear their cwn costs. 

85. Liberty to apply. 

Order accordingly.' 
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competent to declare .ministerial servants —* 
Senior Injector of Station Accounts Dec- 
laration excluding him from list of ministenal 
servants — Conclusive — Not entitled to be 
retained in ser\’ice till age of sixty. 

(Paras 6, 7 and 8 ) 

A. P. Cbatteriee with A. P. Sarkar, for 
Petitioner; A. K. Basu, for Respondents. 

OBDER; — The petitioner, Pran Krishna 
Chatterjee, v/as born on December 19 1909 
and entered service under the Bengal Namur 
Railway Limited on April. 7, 1930 as Clerk 
Grade H and was confirmed in that post on 
April 7, 1931. ' In October 1944, the sm*d 
Bengal Nagpur Railway was taken over by 
die State, and at present is, designated os 
the South Eastern Railway. On i^ril 5, 
1956 the petitioner was promoted to the post 
of a Clerk Grade I in the- said Rail-way .Ad- 
ministration. The petitioner passed the Ap- 
pendix HA and IIIA Examinations held in 
December 1957 and on August 6, 1959 was 
promoted to the post of a Junior Inspector 
of Station Accounts (hereincuter referred to 
as T. I. A.). He was pro\TsionalIy confirmed 
as a Senior T. I. A. in April 1965 and finally 
confirmed in that post on August 29, 1966. 

2. By a notification in the South' Eastern 
Bailway Gazette No, 3 dated the 1st Febru- 
ary 1967, a list of the employees of the 
said Railway due to retire during the calen- 
dar year 1967 was published and in serial 
No. 29 of that list the petitioner was shown 
as due to retire on the 19th December, 1967. 
Thereafter the petitioner made various re- 
presentations to the Railway Board against 
me said notification contending tliat as he 
was a ministerial servant who had entered 
sendee before the 31st March, 1938, he was 
entitled to be retained in sendee till the day 
he attained tire age of 60 years, that is, till 
the IQth December, 1989. Tire petitioner 
rvas finally informed by the Deputy Chief 
Accoimts Officer of tiro said Railway by a 
memorandum dateti the 9th November, 1967, 
tliat the petitioner’s representations have been 
rejected as the Railway Board by its letter 
dated the 22nd September, 1969, has con- 
firmed that the benefit of tiro amended. 
Rule 2046 (2) (b) R-H is not admissible 
to the T. I. As. who do not come under 
the category of staff declared as ministerial 
for the purpose of the said Rule. The rele- 
vant extract from tire aforesaid letter of the 
Railway Board was also annexed to the said 
letter. By a notification dated the 5tii 
December 1967, described as “Staff Office 
Order”, the said Railway Administration dec- 
lared tiiat the petitioner would finally retire 
from Railway service with effect from the 
19th December, 1967, on attaining the age 
of supenmnuation. 

3. Tliis Rulo was obtained on the ISth 
December, 1967, requiring the respondents 
— the Union of India, Ihe Railway Board 
and \^arious officials of the South Eastern 
Railway — to show cause why the order 

.or the notice compulsorily retiring the peti- 
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tioner on and from tiie 19tii December, l^S”^ 
should not be cancelled and/or recalled and 
for anciUiary reliefs. Along . with tbe Rule , 
an interim injunction was obtained which 
was vacated on the 2nd May, 1969. 

4. In - tire affidavit-in-opposition filed on , 
behalf of the respondents rmerence. has been 
made to Rule 136 of the Indian Railway 
Establishment Code Vol. 1 (hereinafter refer- 
red to as the Code) for the definition of a 
ministerial service. It also refers to the let- 
ter of tbe Railway Board dated the 1st 
August^* 1951, defining the categories of staff 
to be treated as ministerial for the purpose . 
of Rule 2046 R-H showing that the T. I. As. 
are not included in any of the said , catego- 
ries. It also points out that the caption 
“Ministerial Staff (Accounts Department y’ in 
paragraph 48 of Chapter I Section B (Hi) 
of the Indian Railway Establishment Manual 
(hereinafter referred to as the Manual) pub- 
lished in 1960 was subsequently corrected 
by the Board’s letter dated the 14th May, 
1962, to read, "Ministerial and Non-Minis- 
terial Staff (Accounts Department).” The 
affidavit furffier refers to various directions 
^ven by the Board and particularly to that 
dated the 22nd September, 1967, to the 
effect that T. ' I, As. Inspectors of Stores 
Accounts and Stock Verifiers in the Accounts 
Department do not come under the category 
of Staff declared as Ministerial for tihe pur- 
pose of Rule 2046 (b) R-H, It is pointed 
out that tlie Subordinate Accounts ' Depart- 
ment of the Railway consists of both indoor 
and outdoor staff. Tire indoor staff is divid- 
ed into two mam classes viz., Accountants 
and Clerks, while the outdoor staff consists . 
of the T. I. As., tbe Inspectors of Stores 
Accounts, the Stoclc Verifiers. It is submit- 
ted that the petitioner is not entitled to the 
benefit of Rule 2046 (b) R-H as he did not 
belong to the category of Ministerial Staff 
at the material tirne. when he attained the - 
age of 58 years, 

. 5. Prior to its substitution as hereinafter 
referred to Rule 2046 (2) ^) (F. R. 56) of 
tbe Code provided, inter alia, that a Minis- 
terial Servant who had entered Government 
Service on or after the 1st April, 1938 but 
did not hold a hen or. a suspended hen on 
a permanent post on that day shall ordi- 
narily be required to retire at tiro, age of 
55 3 'ears. In exercise of tire powers con- 
ferred by the pro-viso to Article 309 of tifie 
Constitution the President of India, was 
pleased to direct that Rule 2046 (F. R. 56) 
of the Code be substituted by a new Rule, 
tbe material provisions of which, are as fol- 
lows: 

“2046 (F. R. 56). (a) Except as, otherwise 
prowded in this rule, every railway servant 
shall retire on -the day he attains the age 
of fifty-eight years. 

'(b) A ministerial railway .servant ^vho en- 
tered Government service on or before the' 
Slst March, 1938 and held on that' date — - 
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(ij a. lien dr a suspended Ken on a per- 
inanent post^ or 

. ± . X ■ s X X ■ 

sKffl be retained in service tiU the day he 
attauK the age of sixty years. 

Note: For the purpose of this clause, the 
expression “Govemrhent Service” includes 
service rendered ■ in ex-company and ex- 
State Railways, and, in a former Provincial 
Government. - 

' X X X X xf* 

6. In clause (17 of Rule 2003 (F. R, 9| 
of. the Code a Ministerial Servant is defined 
to mean a Railway servant of a Subordinate 
Service whose duties are entirely clerical and 
any other class of servants specially defined as 


such by special or General Order of a coih- 
petent authority. In respect of this defini- 
tion the President has -decided that those 
members of Glass If services whose duties 
are predominantly clerical shaK be classed as 
Ministerial Servants for the pmpose of 
Clause (17) of Rule 2003 (F. R. 9), See 
Appendix XXX at page 160 of the Code 
(Srd reprint) 1958. The other provisions to 
he noticed is the aforesaid paragraph 48 of 
the Manual which is as follows: 

IX Ministerial and Non-Ministerial Staff 
(Accounts Department) 

“48, The dass^ included in this group and 
the normal chaimel of their promotion are 
as under: — 


Clerha Grade H (Es. 60—180) 
Clerks Grade I (Es. 80 — 220) 


1 

Suh-Head jEs. 160—260) 
Senior Suh-Head (Es. 200-800) 

I 

Junior Accountant 
(Es. 200-850) 


Senior Accountant (Es. 860 — 500) 


Stock-Verifier (Es. 160-260) 

Stock Veirifier (Es. 200 — 800) 

Junior Inspector of 
Station Accounts/ 

Stores Accounts (Es. 200-850) 

Senior "Inspeetor of 
Station Accounts/ 

Stores Accounts (Es. 850-500.)” 


ff ts . te' 

7. The controversy in this appKcation is- 
whether the T. I. As. are Ministerial servants 
within the meaning- of Rule 2046 (2) (b) R-II 
revised as aforesaid. ■ Mr. Chatterjee for the 
petitioner submits that imder paramaph 48 
of the Manual a grade-I Clerk who has pass- 
ed the prescribed d^aitmental examinations, 
has the option to choose the line for pro- 
motion either to the rank of Accountants or 
Inspectors of Station Accounts or Inspectors 
of Stores Accmmts, Both the Accountants and 
the Inspector of Station Accounts perform 
the same functions, namely, the checldng and 
auditing of accounts, me only difference 
being tiiat the departmental Accountants do 
their work in. office while the T. I. As. have 
to go to the different stations to do the same 
job, If, therefore,- the Accountants or the 
Clerks in the Accounts Department do cleri- 
cal work and are Ministerial Servants it 
could not be said that the T, I. As. are not 
Ministerial Servants. The main contention 
of the respondents is that under Rule 103 
of the Code the Subordinate Accounts Sec- 
tion of the Railway consists of both indoor 
and outdoor staff. The indoor or office staff 
is again divided into Accountants and Clerks 
while the outdoor staff comprises T. I. As;, 
inspectors of Stores Accounts and Store 
Verifiers. The Board had reason to consider 
the question of classifying the Railway Ser- 
vants as Ministerial Staff for the purpose d£ 
the said Rule 2046 (2), (b) R-H and publish- 


ed a Kst of categories of Staff which may 
be declared as Ministerial for the above pur- 
pose, This list circulated by the Board’s 
letter dated 1st August, 1951, includes 
Senior/Junior Divisional Accountants, Sub- 
Heads and Clerks (Class I and II) but does 
not include the T. I. As., or the Inspector of 
Stores Accounts or Stock Verifiers. Though 
this list has been subsequently added to 
from time to time, the T. I. As. have never 
been included in the said list. It is pointed 
out that under clause (15) of the aforesaid 
Rule 2003 of the Code, the competent au- 
thority in relation to the exercise of any 
power under these Rule means the President 
or any authority to which such power is 
delegated in Appendix XXXII of the Code. 
In Item No. 1 of the said Appendix XXXIt, 
fuU power to declare a railway servant to be 
a Ministerial or Non-ministerial servant is 
delegated -to the Railway Board. It worJd, 
therefore, follow that if-- the Railway Board 
has made a declaration excluding the T. I. As. 
from the Kst of the Ministerial Servants, tiiat 
would be conclusive of the matter. There 
is no dispute that the Board issued such a 
list by its circular dated the 1st August^ 
1951 as a copy of the same as circulated on 
the' 13(h March, 1959 has been annexed to 
the affida-vit-in-reply filed by the petitioner. 
The further contention that by a further cir- 
cular dated, the 20th February, 1959, the 
Board has declared Telephone Operators to 
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■he Ministerial Servants and as . sucli the di^- 

inction sou^t to be made 

Sid outdoOT staff is not .tenable, is also not 

relevant. ■ , x/r 

, 8. An argument was adviced by 
Ghatteriee that imder lie, new 
^ crucial date was the 81 st ^ 

on that date a raffway , servant l^^ld Lea or 
suspended Hen on a 


said Rule, iu uy p j 

no substance.' The two teste to be satisfied 
are that the servant held a Hen on a perma- - 
:Snt post on the 31st March 1938 or yjzs 
a Ministerial servant on the day he attained 
the age of 58 years. As the pehhoner <Muld 
not be said to be a Ministenal servant on 
the day he completed liis 
not entitled to me benefit of Rule 2046 (2) 

,(b) R-n. . ^ , 

9. This Rule is, accordingly, discharged. 
Thire will be no order as to costs. 

Rule discharged. 


Municipal . Commrs., How:^ y. C. E. S. Corph:- A. 1; R* ; 

Satya Charan Pain, for Appellants; S., E. 
Banerjee and Soumendranath Mukherjee,; for 

MTOOKERJEE, J.; This appeal is by 
the • Municipal . Commissioners , of How]^ 
against a decision, of, the lower appellate Co^ 
holding inter aHa that the assessment of Hold- 
ing No. 433/1, G. T. Road for the period 
in Quezon is void and illegal and decreeing 
the plaintiffs suit for such declaration and 
temporary injunction, restraining tlie appel- 


Posb, he was ’ entitled to benefit of temporary injunction, — -f-i--- 

hr my. opinion this ar^mein aas MunicipaHty from realising taxes on the 


AIR 1970 CALCUTTA 414 (V 57 C 76); 

P N. MOOKERJEE AND A. K, 
MOOKERJI, JJ. 

Munidpal Commissioners of Howrah, Ap- 
pellants V, Calcutta Electric Supply Corpo- 
ration Ltd., Respondent. 

A F. A, D. No. 807 of 1960, D/- 9-2- 
1970. 

(A) Qvil P. C. (1908), Section 11 Expla- 
nation 4 — Constructive res judicata — 
Suit for declaration tliat assessment of hold- 
ing was void and illegal — EarHer judgment 
inter partes — Finding therein that im- 
pugned assessment in regard to holding had 
tip^ninp -final — Findinc intecral part of 


become -final — Finding integral part 
said judgment — Operates as constructive 
res judicata — AIR 1964 SC 1013 and AIR 
1965 SC 1150, Disting. (Para 3) 

(B) Constitutioa of India, Article 2G5 — ‘ 
'Applicability — Suit for declaration _ tliat 
assessment of holding was void and illegal 
barred by constructive res judicata •— Bar 
appHes to prevent appHcation of article to 
invaHdate assessment. (Para 5) 

Cases Referred: Clmonological Paras 

(1965) AIR 1965 SC 1150 (V 52) = 

‘ 1965-1 SCR 686, Devilal Modi v. 

Sales Tax Officer, Ratlam 
.'(1964) AIR 1964 SC 1013 (V 51) = 


a 


(19'63) Supp (1) SCR 172, Amalga- 
mated Coalfielas Ltd. 


V. Janapada 

Sabba, Chbindwara 
(1958) 62 Cal WN 293 = ILR (1959) 

2 Cal 1, Administrator Howrah 
hfunicipality v. M/s. Calcutta Electric 
Supply Corpn. Ltdl _ 

(1926) 1926 AC 94 = 95 LjPC S3, 
Broken Hill Proprietary Co. Ltd. 

V. hfunicipal Council of Broken 
Hills 




8 
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basis of the said impugned assessment. 

■ 2. The suit was dismissed by the learn- 
ed trial Judge but, on appeal, fliat, decision 
was reversed and the . plai n tif f s suit was 
decreed, as aforesaid. 

3. On the materials before us, we are 
in agreehaent with the learned court of ap-‘ 
peal below in regard to its conclusion that 
the impugned assessment was in contraveri- 
tion or Section 134 of the Calcutta Muruci- 
pal Act, as applying to Howrah and, prima 
facie, therefore, apart from the question of 
the bar of res judicata, which we will, discuss 
hereinbelow, the said assessment would have 
been void and illegal. The difficulty, how- 
ever, of the respondent before us is by rea- 
son of the judgment of this Courts reported 
in Administrator ' Howrah MunicipaHty v. 
M/s. Calcutta Electric Supply Corporafion 
Ltd.; (1958) 62 Cal WN 293. That wai 
a jud^ent inter partes, where .the. assess- 
ment of Holding No. 433, with .which the 
amalgamation or the present Holding No 
433/1 w’as overlooked or ignored by th< 
Mum'cipaHty in the matter of making of the 
impugned assessment, was in question. Ii 
dismissing tlie respondent’s appeal on tha 
occasion, in regard to the said Holding 433 
this Court proceeded upon the firm view tha 
the present impugned assessment in regan 
to Holding No. 433/1 had become fina] 
That was an integral part of the said deci 
sion and, \vi(hout the said finding, the deci 
sion of this Court on the said occasion couli 
not have been made. In the above stat 
of thin^, whatever be the position if tb 
matter had been or be considered res inlt 
gra, the decision, in the instant case must g 
against the re.sppndent on account of th 
bar of constructive res judicata. The lean 
ed District Judge, in allowing tire -respoi 
dent’s appeal and decreeing, its suit, appea 
to have missed fins aspect of - the matt< 
and, accordingly, his decision cannot be uj 
held. We would, tlierpfore, hold that tl 
instant suit of the respondent for a declar; 
fipn that the impugned assessment is tdfa 
vires, void and illegal and for a peifnanc: 
inju.ncfion, even though it -might have othe 
w'se succeeded on -merits, must fail on tl 
ground of constructive res judicata by re 
son of the above decision, of this Cou 
(1958) 62 Cal IVN 293. ’ 

4. Mr. Baneq'ee, appearing on behalf < 
the respondent, drew our attenfion in th 
conneefion to two decisions of the Supron 
Court, reported in Amalgamated Coalfieic 
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Ltd. V. Janapada . Sabha Chhindwara, AIR 
1964 SC 1013 and Devilal Modi v. Sales 
Tax Officer, Ratlam, AIR 196S SC 1150, to 
impress upon us that the bar of res judi- 
cata would not apply in the instant case on 
the above authorities. We are, • however, 
unable to accept the said submission, as the 
said cases are obviously distinguishable, 
they being founded on the well-known prin- 
ciple (vide Broken Hill Proprietary Co.’^ 
case, 1926 AC 94) that the assessment for 
a particular ■ year may noi^ \mder certain 
circumstances, be res judicata for assessment 
in respect of a different year, In the in- 
stant case, the period in question is the same 
and those decisions would be distinguishable 
on that grormd apart from the fact that the 
above cited Supreme Corufc decisions were 
decisions ■ given in the Writ jurisdiction. 

5. Mr. Baneqee also drew our attention 
to Article 265 of the Constitution. But 
whatever might have been the position under 
the said Article otherwise or. had the matter 
been res integra we do not think that the 
said Article would be sufficient to override 
tlie bar of res judicata and, in oru opinion, 
the bar of res judicata in the instant case 
would apply to prevent application of the 
said Article' to invalidate the impugned 
assessment. 

6. We would,, accordingly, allow this 
appeal set aside the decision of learned 
District Judge, decreeing tlje plaintiff-respon- 
dent’s suit and restore that of the learned 
Munsif, dismissing the ''plaintiff s suit. 

7. The parties will bear their own costs 
in' all the courts. 

8. A K. MOOKERJI, J.-. I agree. 

Appeal allowed; 


AIR 1970 CALCUTTA 415 (V 57 G 77J 
A. K. SINHA, J. 

Wazir Brothers, Petitioners v. Commercial 
Tax Officer, Burdwan and others. Respon- 
dents. 

•Civil Rule No.- 1841 (W) of 1964, D/- 
22-8-1968. 

(A) Constitution of- India, Article 226 ^ — 
Power of High Court to issue -writs — Inter- 
ference -^-vilh question of fact — Question 
whetlier notice of demand of tax was served 
on assessee or not, is a question of fact — 
Concurrent findings by Appellate or revi- 
sional authorities will not he interfered -with 
when there is nothing in their findings wliich 
involved any question of jiuisdictioh or error 
apparent on face of record. 

(Paras 8 and 9) 

(B) Constitution of India, Article 226 — 

Power of High Court to issue -writs — Ap- 
peal allowed to be time barred — Subject 
matter of appeal cannot be agitated in writ 
petitio n. (Para 12) 
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(C) Sales Tax — West Bengal Sales Tax 
Rules (1941), Rule 84 — Service of notice 
of demand — Presumption as to, under i 
Rule 84 (2) is a rebuttable one — Sub- 
rule (2) of Rule 84 is. not inconsistent -with 
sub-section (1). (Para 11) 

K. B. Roy, A. B, Bhunia, for Petitioners; 
Ram Mohon Bhattacharjee, D. C. Mukheq'ee, 
for Respondents. 

ORDER; This Rule is directed against an 
order passed by the Additional Member, 
Board of Revenue, We_st Bengal, rejecting 
the petition of revision of the petitioner 
dated 24Jh July, 1964 affirming the succes- 
sive orders passed in appeal from an order 
of assessment made by the- Commercial Tax 
Officer. 

2. The facts set out^ briefly, are as fol- 
lows; 

The petitioner was miming a railway can- 
teen at Burdwan and Bandel Stations, Dis- 
trict Hooglily and he had his head office 
at 147, Faithfulganj, Kanpur, Uttar Pradesh. 
It was registered as a deader under ffie 
Bengal Finance (Sales Tax) Act, 1941 (here- 
inafter referred to as the Act) having regis- 
tration certificate number BN/55B under the 
Commercial Tax Officer, the Respondent No. 1 
in respect of its business in West Bengal 
While carrjnng on the above business the 
petitioner submitted return for four quar- 
ers ending 31st July, 1956, showing 
Rs.^ 72,347-1-4-0 as gross turnover out of 
which Rs. 45,019-4-0 was claimed as deduc- 
tion on account of sales on tax-free goods 
under Sec. 5 (2) (a) (i) of the Act and the tax . 
amounting to Rs. 1,223-6-3 was paid on 
taxable balance of Rs. 27,328-10-0. 

3. The respondent No, 1, Commercial 
Tax Officer, started an assessment case being 
No. A-285/56-57 for the above period wHch 
after several adjournments was fixed for 
hearing on 16th July, 1958. On this date 
the petitioner filed an application praying 
for another adjournment on the ground that 
its Accountant was on leave. This petition, 

.it .is stated, was rejected and a hest judg- 
ment assessment’ was made in absence of 
the petitioner on this score by the respon- 
dent No. 1. 

4. With effect from 1st January, 1959, it 
is alleged, tlie petitioner’s contract with the 
Eastern Railway was terminated and the 
petitioner wound - up its establishment at 
Burdwan and. did not hear anything about 
the assessment case for 1955-56 imtil 23rd 
October, 1959, when the petitioner's Ac- 
countant appeared and produced the books 
of accounts for 1955-56, 1956-57 and 1957- 
58 though assessment of 1955-56 was al- 
ready completed on 16tli July, 1958. On 
the very date, that is, on 23rd October, 1959, 
the petitioner’s representative from Brudwan 
informed the petitioner at Kanpur that such 
an assessment was made for the year 1955- 
56. It is alleged that the petitioner did 
not receive any notice of demand or inUma- 


416 CaL [Prs. 4-9] Wazdr Brothers v. CommrL Tax Officer (A* K. Sinha J.) 


A*I.R. 


tioD. in regard, to the inapugned assessroent , 
after 16th July, 1958 andT for the first tune 
on 23rd October, 1959, he came to le^ 
about such ex parte assessment through Jus 
representative, 

5. Thereafter tiie_ petitioner^ tooh steps 
for filing appeal against the said assessment 
order in respect of 1955-56 and an appe^ 
could not actually . be filed before 1/th 
November, 1959 which was registered as 
Appeal Case No. 261 of 1959-60. This ap- 
peffi' was heard by the Assistant Conrmis- 
sioner. Commercial Taxes, Asansol Circle, 
the respondent No. 8, V/ho dismissed it on 
the ground of limitation, by his order dated 
8th February, 1961. Against this order 
passed in appeal, the petitioner preferred a 
revision petition before the Commissioner of 
Commercial Taxes on 25th May, 1961, be- 
ing Bevision Case No. 92 of 1961-62 which, 
equally, was dismissed by the Additional 
Commissioner thus affirming the decision of 
the First Appellate Authority. As against 
this, the petitioner preferred a further Revi- 
sion petition to the Board of Revenue being 
Revision Petition No. 23 of 1963 but the 
learned Member of the Board of Revenue 
by his order dated 24th July, 1964, dismiss- 
ed the said petition. The petitioner still 
felt aggrieved and came up to this Com± and 
obtained the above rule and an interim order 
of jiuisdiction on terms, 

G. Upon these facts several grounds were 
token but the learned Advocate for the peti- 
tioner at the hearing raised only 2 points. 

7. His first point was that there was no 
service of notice of demand as required 
under the Act upon the petitioner and there- 
fore the view successively ' talcen up to the 
Board of Revenue that the appeal was bar- 
red by limitation was bad in law. The 
second point was that the provisions of 
Ride 84 of the Bengal Sales Tax Rules, 1941 
Oiereinafter referrecl to as the rule) as- con- 
tained in the proviso to ' sub-rule (1) of 
Rule 84 is invalid and ultra rdres. 


the issuing authorities to show that such ,: 
a notice was in fact served personally' upon ■ 
the petitioner as provided in the rule. , In. 
the facts and- circumstances of the pr^ent- 
case, it could not be presumed that ,, the 
notice must have been served upon the ad- 
dressee on the expiry of the period normally 
taken by a registered letter in transit unless 


the contrary was proved. I am afraid,^ 
cannot amee. Whether or not the notice 
was served, upon the petitioner in accordance 
widi the rule is a question of fact which 
has been decided successviely by. the appd- 
late or the revisional authorities. There is 
nothing in the findings either of the appd- 
late authority or' the revisional. authority 
which involves any question of .j'urisdictionj 
or an error apparent on the fece of the 
record. Admitt^y in this case, the peti- 
tioner was staying at Burdwan and the 
notice was sent by registered post !and nor- 
mally it must have reached the addressee' 
within die time as found by the appellate! 
authority. Even if the acknowled^ent re-! 
ceipt did not come ba(^ -that by no means 
could establish that the notice was not , ser- 
ved. However, I cannot enter into the 
merits of such findings as I am not sitting 
p an appellate authority. As I have already! 
indicated that the finding is tiiat the notice 
was served by registered post and, even 
thou^ the acknowledgment receipt did not 
come, back, it was presumed under sub- 
rule (2) of Rule 84 that tie notice was 
served. So, there being 'a positive finding 
to this effect the question as to whether 
there was sufficient cause for condoning the 
delay is a matter exclusively to be consider-] 
ed not by this Court but bv the authorities 
concerned. There was a delay of more than 
a year in filing the appeal and that the 
petitioner’s only case made out before tlie 
authorities that no notice was served, but] 
that he for the first time came to know 
from his own representative on 23rd Octo- 
ber, 1959 about tbe ex parte order of assess-, 
ment, was not • believed. 


8. In elaborating the -first poitit, it was 
contended tliat the petitioner came to know 
about the aforesaid order made on 16th July, 
1953 only on 23rd October, 1939 throuf^ 
his own representative and thereafter he 
referred an appeal althou^ the notice of 
emand as contemplated under sub-sec. (3) 
of Section 11 of llio Act was not received 
by him. Therefore, according to the learn- 
ed Advocate, sufficient cause was showa to 
the satisfaction of the authorities concerned, 
that tlie appeal could not be preferred with- 
in tlie period of limitation on receipt of the 
notice. It was argued that, admittedly, the 
aclmowlcdgment receipt of the registered 
notice was not forthcoming. Only on a pre- 
sumption it was concluded by die successive 
authorities, cither in appeal or in revision 
that this notice under Section 11 (8) must 
have been served upon the petitioner. It 
was contended that since tlie acknowledg- 
ment receipt did not come back it was for 


9>. Then again, from a reading of the 
petition itself, I think that -the petitioner is 
extremely lacking in bona fides. He made 
an application before the Commercial Tax 
Officer for adjournment on 16th July, 1958 
and thereafter he did not care to take any 
infoiroation as to what had happened to his 
application or whellier the impugned assess- 
ment was made or not. It is equally un- 
natural for an assessee to remain silent by 
«mply putting a petition for -adjournment. 
This conduct on the part of tlie petitioher 
goes ver>’ seriously against him. Be that 
^ it may, die question of condonation of 
delay is a matter, as I have, already . indi- 
cated, ^ to he considered by the successive 
authorities concerned and die satisfaction' to 
be derived must be the satisfaction of diese 
audiorides and not of this Court, These 
successive audiorides were not satisfied as 
to s^iciency of the cause shown and re- 
fused to condone the delay. That being 
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Ex piurte order D/- 25-il-1953 declaring 
appellant as evacuee and her property as 
evacuee property passed after . .service of 
notice under Section 7 by afiBxatioh — Noticei 
under Section 7. is confirmed by the ex parte 
order and not exhausted", or discharged — ? 
Ex parte order set aside by -an order D/- 
■28-6-1955 on appeal and case remanded to 
'Assistant Custodian (Judicial) for decision 
on merit — Setting aside of ex parte order 
only removes decl^tion of property as 
evacuee property biit does not remove fetters 
that had been damped on property on issue 
of notice under Section 7 by virtue of Sec- 
tion 7 (2) — Proceedings were pending on 
7th May, 1954 within the proviso ' to Sec- 
tion 7A — Order D/- II 7 I-I 956 of Assistant 
Custodian (Judicial), on remand, declaring 
appellant as non-evacuee owner of property 
can be set aside in exercise of revisions 
powers and even if it results in declaration 
of property to be evacuee property that 
would not conflict with Section 7A as 'that 
declaration would be as a consequence of 
the notice issued before November, 1953 — < 
Setting aside of order D/- 11-1-1956 would 
merely bring the case back to the order 
D/- 28-6-1955 according to which the. in- 
vestigation which had started with the notice 
under Section 7 was to be proceeded with 
and no new proceedings were to be initiat- 
ed. LPA No. 92-D of 1961, D/- 13-1-1965 
jpPimj), Dish (Paras 17 and 18 and 22) 

(H) Administration of Evacuee Properly 

Act (1950), Section 27 — Power of revision 
of Custodian-General — • Suo motu revision 
in order to find out fraud and suppression 
of material facts — Enquiry cannot be con- 
fined to the record as it is and evidence can 
be talcen on question of fraud and suppres- 
aon of facts. . (Para 23)' 

(I) Administration of Evacuee Properly 
'Act (1950), Section 27 — Power of revision 
of Custodian-General — Order of Assistant 

■ Custodian (Judicial) declaring a person as 

non-evacuee — Review of the order in- order 
to find out fraud and suppression of material 
facts by' sucb person not barred by princi- 
ple of res judicata — Once fraud is establish- 
ed there would be no bar to the exercise 
of re-visional powers. (Para 24) 

(P Civil P. C. (1908), Section 11 — Res 
juicata — . Order of Assistant Custodian 
(Judicial) declaring person as non-evacuee — ■ 
Re-view of order . in exercise of re-wsional 
• powers by Custodian-General in order to 
find fraud and suppression of material facts 
by the person not barred by res judicata. 

(Para 24) 

■ Cases Referred: Chronological Paras 

(1968) Civil Appeal No. 671 of 1966, 

D/- 2-4-1968 (SC), Jagjit Distfflmg 
and 'Allied Industries v. Deputy 
Custodian 21 

■(1966) AIR 1966 SC 573 (V 53) = 

, (196'6) 2 SCR 158, Bishamhhar Nath 
Kohli V. State of U. P, 8 

1970 Delhi/ll IX G— 23 


:(i965) L. P. A. No. 92-D of. 1961, , 
D/- 18-1-1965 (Punj), Custodian of 


Evacuee Property v. Jamil-ur- 
Rehman . . 1, 18 

1963) AIR 1963 Punj 494 (V 50) = ■ 

65 Pun LR 328, Jagjit Distilling 
and Allied Indusliies- Ltd. y. Deputy 
Custodian-General India 1, 20 

1961) AIR 1961 SG 1312 (V 48) = 

(1962) 1 SCR 239, Mahomed Shar-^ 
fuddin v. R; P. Singh 8 

1961) Am 1961 SC 1371 (V 48) = 

(1962) . 1 SCR 297, Purshotam Lai ' 
Dhawan v.' Diwau Chaman Lai ‘ 8 

1957) AIR 1957 Punj 173 (V 44) = 

ILR (1957) Punj 873 (FB), Kapur 
Singh v. Union of India 14 


A. N. Aurora, for Appellants; Brijbans 
Eoshore with J. P. Gupta, Raushan Lai,- S. P. 
Aggarwal, H. K. L, Sabharwal and Y. K. 
Sabharwal, for Respondents, 

P. N. KHANNA, J.s This is an appeal 
under Clause 10 of Letters Patent by Mst. 
Fatima Bi and her husband Mohd. Sayeed 
against the order dated May 27, 1966, of 
the learned single Judge who dismissed the 
appellant’s petition under Articles 226 and 
227 of the Constitution of India. It came 
up for hearing before the Di-vision Bench 
consisting of my Lord the Chief Justice (I, D. 
Dua, C. J. as he then was) and my learned 
brother S. Rangarajan, J. .As it was con- 
sidered desirable to re-examine two bench 
decisions of the Punjab High Court -viz., 
Jagajit Distilling and Allied Lidustries l4td. 
V. Deputy Custodian General India, AIR 
1963 Punj 494 and Custodian of Evacuee 
Propei-ty V. Jamil-ur-Rehman, L, P. A. No. 
92-D of 1961, D/- 13-1-1965 (Punj), tlie 
appeal was directed to be placed for hear- 
ing before a larger bench. It was under 
these circumstances that this bench was 
constituted. 

2. Briefly stated the facts of the case 
are that die appellants Mst. Fatima Bi, 
the owner of Property No. 1053/2283, •'Ward 
No. Ill situate in Gali Hinga Beg, Phatak 
Habash Khan, DeUii, claims to have been 
residing in India after the partition of tire 
country in the year 1947. Some time be- 
fore November 25, 1953, a notice under 
Section 7 (1) of the Administration of Eva- 
cuee Properly Act, 1950, hereinafter refer- 
red to as “The Act”, was Issued to her. As 
personal service was not effected, service by 
affixation was considered sufficient. It vas 
stated that she had mi^ated to Paldstam 
By an ex parte order dated November 25, 
1953, the Assistant Custodian (Judicial) de- 
clared her evacuee and the above property- 
evacuee property. On May 25, 1955, she 
filed an appeal against the said ex parte 
order, which was accepted and the ex parte 
order was set aside, by the Authorised 
Deputy Custodian, who by his order dated 
'June 28, 1955, remanded the case to the 


162 DclM ■ fPrs. 2^7] Fatima Bai v. Dyr Ci^odian General ' ^anria J.)- - A. L B. ' 


Assistant CustodiM ■ (Judicial) to decide on , 
merits after hearing- the appell^t. iSy^an 
order dated January 11, 19o6, the i^sistant 
Custodian (Judicial) • held that as the appel- 
lant, Mst. Farima Bi was : a ' non-eracuee . 
owner of the' said property, the notice issued 
earlier -under Section 7 w^ discliarged, 

3. It appears -that on some complaint 
being made, tibe local police investigated her 
‘case arid moved the Custodian General for 
tlie grant' of sanction under Section 195, 
Cr. P. G. for prosecuting: Mst Fatima Bi 
and others for having played fraud rmd 
deceit on die Department and for hairing 
obtained release orders of her prope^ by 
suppressing real facts of her migration to 
Pakistan in 1947, A photostat copy of her 
application dated August 14, 1939, for the 
gr.ant of visa on die basis of a Pakistaru 
Passport, purporting to having been signed 
by her, widi her photograph pasted thereon, 
another photostat copy or which has been 
placed on tills record also, was filed before 
die Custodian General, wherein Mst. Fatima 
Bi had declared that she had migrated to 
Pakistan on or about November ■ 10, 1947. 
On April 29, 1964, a notice v'as issued to 
the appellant, Fatima Bi, by the Custodian 
General of Evacuee Property infonning her 
that he intended to suo motu revise under 
Section 27 of the Act, the order dated 
January 11, 1936, passed by the Assistant 
Custodian (Judicial) vrith a view to examine 
die propriety and legalify of the said order. 
She was asked . to show cause as to why 
the said order should not be revised and 
proper orders passed on the foUoiving 
amongst other grounds: — 

“1. That Smt. Bi had left for Pakistan in 
1947, and it was fraudulently averred that 
she was a non-evacuee and was residing at 
Calcutta widi Shri Mohd. Sayeed. 

2r That in order to establish her non- 
evacuee status as well as to secure the release 
of the property forged documents and per- 
jured evidence was tendered before die 
Assistant Custodian (J), 

3. That die impugned order is illegal and 
improper and is against facts and is liable 
to DO set aside.” 

4. The appellant, Mst. Fatima Bk in re- 
ply controverted the allegations of fact and 
raised certain preliminary objections ques- 
tioned the jurisdiction of the Custodian Gene- 
ral to review the order of the Assistant Custo- 
dian and to declare her propertv' as evacuee 
property. ‘ On September 2S, 1961, the ap- 
pellant filed an application before the 
Deputy Custodian Genera) praying Ibat her 
preliminary objections raised certain issues 
of law which should be decided first as 
preliminaiy' i.ssues. This prayer was grant- 
ed. Before the Deputy Custodian General 
die following three objections were pressed: 

1. As the Department did not file any 
appeal against the order dated 11-1-1958 
passerl by the Assistant Custodian (Judicial) 
die same had become final and could not 


be re-operied by virtue of Section 28 of fhe 
, Act'. , ■ " ■ - ■ ■- ' ■' 

.■2. Fresh proceedings were barred, under ^ , 
Section 7-A inserted in pursuance of the 
Amendment Act .42 of 1954. , : 

3. The proceedings under ■ Section 27 ‘ 

the Act were barred by time. , d : > 

5. The learned Deputy’ Custodian Gene- 
ral by his order dated Februaty, 1, 1965, 
decided . tlie said objections .against The a^ 
pellant holding that at any 'rate die pounds 
on which suo motu. powers , were being in- 
voked were hot •within tile knowledge of the 
Department earlier and, therefore, diere •was.- . 
no force, according To . him, in the preli- 
minary objections. He, therefore, directed 
the Audiorised Deputy Custodian , to record 
evidence in die' case and submit his report . 
expeditiously. It was against this order- 
diat the appellant filed a petition under Arti- 
cles 226 and 227 of the Constitution and 
prayed that die said order dated February 
1, 1965, of the Deputy Custodian General 
of Evacuee Property he quashed and he be 
restrained from' interforing in any manner 
ivridi die rights of the petitioner in the pro-- 
perty’. The diree preliminary objections 
raised before the Deputy Custodian General 
were again pressed before the learned single 
judge who by his order dated May 27, 1968 
dismissed the petition as already stated. 
Aggrieved by this order the present appeal 
■was filed. - ’ 

G. Mr. A. N. Arora, die learned counsel 
for the appellant has urged mainly the same 
objections before us. He submitted that the 
order dated January 11, 1956, of the Assis- ' 
tant Custodian Gudicial) declaring .die ap- 

f iellant npn-evacuee had becoirie final. The, 
earned counsel conceded that as held by 
the Supreme Court in Sliarfuddin’s case, AIR 
1961 SC 1312 die Assistant Custodian can- 
not be said to be agmieved person and, 
dierefore no appeal by him 'vfas competent. 

All die same, the order dated January 11, 
1956, of die Assistant Custodian (Judicial) 
must be deemed to have become final, a(> 
cording to the learned counsel, in terms of 
Section 28 of the Act whicli reads as fol- 
lows: — ■ . 

“Save as otherwise expressly provided in 
this Chapter, every order made by the 
Custodian-General, Custodian, Additional 
Custodian, Authorised Deputy Custodian, , 
Dojiuty Custodian or Assistant Custodian, 
shall be final and shall not be called in 
question in any court by way of appeal of 
revision or in any original suit, application 
or execution proceedings.” 

_ 7. The very opening words of the Seo- 
tiori, however, expressly save the power of 
revision under Section 27 (which .occurs in 
the same Chapter) vested in the Custodian 
General. Although the seal of finality attaches 
to the order passed by the Assistant Gusto- 
clian, tlie power of revision vested in the 
Custodian General tinder Section 27 is not • 
ousted. Tlie argument raised, therefore, is}< 
of no avail to tbe appellant. . . , , . ' t 
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8. Mr. Aurora, then submitted that the 
issue of notice for the intended exercise of 
suo motu . revisional .powers after- a lapse 
of about nine years was clearly unreasonable 
and arbitrary. The argument of the learned 
counsel, howsoe^'er attractive,- lacks merit; 
Section 27 of , the Act confers on the Custo- 
dian General the absolute discretion- in the 
matter of ^entertaining an application for 
revision , or moving in the matter by way of 
suo motu revision, Tliis power is- not in- , 
tended to be curtailed by time. - In this con- 
nection reference may be made to S. 56 
of the Act, which apart from conferring 
general rule-maldng ' powers on tlie Centrm 
Government for carrying out the purposes 
of the Act, gives, (vide sub-section (2)) a 
list of particular ^heres, where the said 
rule-malmg power is specifically permitted 
to be exercised. Significantly enough, time 
■within which applications for revision^ may 
be preferred has been particularly mention- 
ed in Clause (r), but not the time wtliin 
which suo motu revisional powers are to'be 
exercised. Rule 31 (5) of the Rules framed 
by the Central Government under the said 
rme-maldng po-wer . merely , lays down, as 
held by the Supreme Court, in Purshotam 
Lai Dhawan’s case, AIR 1961 SC 1371, a 
rule of guidance for preferring an applica- 
tion for revision. Even tliere it leaves the 
matter still in the discretion of the Custo- 
dian General. Mr. Aurora, however, contend- 
ed that in Purshotam Lai Dhawan’s case, 
AIR 1961 SC 1371 the Supreme Coiut^ 
while holding that Section 27 of the Act 
confers a discretionary power of revision on 
the Custodian General and empowers him 
to exercise such powers either suo motu or 
on an application made in that behalf at 
any time, and although the powers of the 
Custodian General were held to -be uncon- 
trolled by any time factor and the period of 
60 days for riling of application for revision 
by the aggrieved party was ruled to be only 
a rule of guidance, observed that the powers 
under Section 27 were not intended to be 
uxercised arbitrarily. Being a judicial po-vr’er 
he had to exercise his discretion judiciall}^ 
The learned counsel, on the basis of this, 
argued tliat in tlie instant case, the issue of 
notice for tlie intended exercise . of tire suo 
motu revisional powers \yas unreasonable. 
,But these powers, have by the Act, been 
left, uncontrolled and even rules have (not) 
been framed for imposing limitations of time 
for the exercise of suo motu powers. The 
discretion of the Custodian General in such 
, matters, (e. g. -what is reasonable) therefore, 
cannot be called in question while the matter 
.is being dealt with by this court in exercise 
of its writ jurisdiction, more especially, 
when allegations of fraud and suppression' 
of facts supported by prima facie documen- 
tary evidence (in reject of which we are 
not expressing any opinion) are made, as- 
has been done in this case. It 'wiR be ob- 
served that if principles enshrined in Sec- 
tion 17 of the Limitation Act "are applied 


the period of limitation does not begin to' 
run until the other party discovers the feud 
or -with reasonable diligence could have dis- 
covered the same. The chaRenge against 
the exercise of the suo motu powers by the 
Custodian General, therefore, is hitile. Mr. 
Justice J. G. Shah, . speal-ting for the Supreme 
Court in Bishambhar Nath KohR v. State of 
Uttar Pradesh, AIR 1966 SC 573 while 
dealing vnth the question of limitation in 
connection TOth the case of an application 
filed by an aggrieved party ' about twelve 
years after the property was declared eva- 
cuee property, observed thus: — 

“Whetlier in a given case, the . Custodian- 
General may entertain a petition against an 
order passed by a subordinate authority, not- 
•witlistanding ^oss delay in instituting tlie 
- proceeding, is a - matter -within his discre- 
tion. We do not -think tliat in exercise of 
the_ appellate jurisdiction of this Court under 
Article 136 of the Constitution, we would 
be justified in interfering -with the order of 
the Custodian General in a matter which is 
essentiaRy within his competence and relates 
to the exercise of his discretion, however 
much we may disagree.” 

9. In that case before the Supreme Court 
the revisional jurisdiction was invoked at the 
instance of the aggrieved part}' (the State 
of Uttar Pradesh). Here the matter has beep 
taken up suo motu by the Custodian Gene- 
ral. It, therefore, cannot be urged that 
ftese powers were being exercised in die 
instant case after the lapse of an unusual 
time or that tlie discretion proposed to be 
exercised by' the Custodian General which 
piima facie appears to be not unreasonable, 
could be intOTered -with in these proceed- 
ings. 

10. The appeRant's learned counsel next 
contended that it -was the order of the 
‘Custodian’ which could be revised under 
Section 27 and not of the Assistant Custo- 
dian, which was sought to be revised in the 
present case. The contention has no merits 
in view of Section 2 (c) of the Act, which 
defines the expression ‘Custodian’ as includ- 
ing any Addition^, Deputy or Assistant 
Custodian. 

11. Mr. Aurora then urged that the revi- 
sional powers cannot be exercised in this 
case as they would, if aRowed to be exer- 
cised, come in conflict -with Section 7-A of 
the Act. The argument of the learned 
coimsel is that in case the order dated 
Januaty 11, 1956 of the Assistant Custodian 
(Judicial) is set aside in revision it would 
amount to declaring the property evacuee, 
which under Section 7-A of me Act cannot 
be done after May 7, 1954. The relevant 
portion of Section 7-A of the Act runs as 
foRows: — 

“Notwithstanding -anything contained in 
this Act, no property shaR be declared to ho 
evacuee proper^ on or after the 7th day 
of May, 1954; 

Prowded that nothing contained in this 
section shafl apply to — ‘ 
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■(a) any property in xespect^of winch pro- 
ceedings are pending on the 7th May, 1954, 
for declaring such ; property to he evacuee; 

and ■ „ ' , ' . 

(b) the property o£ any person wno, on 
account of the setting up of the Dorniinons 
of India and Pakistan or on account of Cnul 
disturbances or the fear of such disturbance 
had left on or after the, 1st day of Ma^ 
1947, any place now forming part of India, 
and who on the 7th day of May, 19 d 4, was • 
resident of Pakistan: 

Provided further that no notice under 
bon 7 for declaring any property to be era- 
cuee property with reference to ^Clause (b), 
of the preceding proviso shall be issued after 
the expirj' of sm months from the commence- 
ment of, the Administration jif Evacuee Pro- 
perty (Amendment) Act, 1954” 

12. The learned counsel for the appel- 
lants submitted that the case is not covered 
by the exception incorporated in proviso (bl • 
to Section 7-A of the Act and proviso (a) 

• was not applicable to this case, as was held 
by the learned single judge, as no proceed- 
ings were pending on May 7, 1954, for. de- 
claring sudh property to bo evacuee pro- 
perty. It was, therefore, a case, ruged tire 
the learned counsel, v/here the absolute bar 
created by Section 7-A operated and the 
property could not bo declared, to be eva- 
cuee property even by setting aside the order 
dated January 11. 1956, of the Assistant 
Custodian Gudiciai) in revision. 

13. The argument of the learned coun- 
sel, however, cannot survive a close exami- 
nation. Prowso (a) to Section 7-A of tire 
Act speaks of proceedings which were pend- 
ing on May 7, 1954, for declaring the pro- 

e ' to be evacuee property. It is, diero- 
necessary to examine tire position as 
it rvas on the said iuucial date (May 7, 1954). 

14. It would be worthwhile, at this stage 
to be clear about the import of the word 
'proceedings’. The ‘instituting or carrying 
on of an action at law,' and nny step taken 
in a case by eillrer party’ would' according 
to the Shorter Oxford English Dictionary be 
included within tire meaning of the word. 
In a Full Bench decision of the Punjab 
Higli Court in ICapur Singh’s case, AIR 
1957 Punj 173 it was observed: 

“Tlut what n civil proceeding is may be 
defined as a judicial process to enforce a 
right and includes any remedy employed to 


Sabharwah the learned counsel for respbn- : 
dent No; 2, urged that even before the israa:' " 
of the notice rmder Section 7, the Custodian , 
has to form an opinion that the , property is ; ' 
an evacuee property within the meaning of 
.the Act. This, according to liim, would be 
the first step and a start of the proceedings. ■ 
In any case, there can be’ no doubt that by 
the issue - of the notice at least, tire proceed- 
ings get started and continue tffl the matter . 
is finally decided. 

16., Mr. Aurora contended that the pro- 
ceedings carmot be deemed' to have been 
started with the . notice under Section 7 
issued before November, 1953, as tire said' 
notice was not served on the appellant. 
Rule 28 of . the Administration of Evacuee 
Property (Central) Rules prescribed the 
marmer of service of notice and lays down 


^undicate llrat right It covers every' step 


in an action and is equivalent to an action. 
It is a pre.scribcd cortrso of action for en- 
forcing a legal action and embraces tho 
requisite steps hy which judicial action is 
invoked-”, 

15. Tho word 'proceedings’ thus covers 
^evoy step taken in a cause, and the act of 
'instituting or initiating’ would be a step in 
a cause. In tire instant case tho first step 
for declaring tho property to be evacuee 
property, was taken by the issuance of a 
notice under Section 7 of ' the Ad:. Mr, 


that service may be effected in one of four 
given modes. 'Tire fo.urth mode reads : — 

“by affixing the notice, srunmons or order 
on some conspicuous part of the premises 

concerned or ” 

Service in this case being effected by affixa- 
tion on the premises concerned, was suffi- 
cient. The ex parte order dated' November 
25, 1953, was set aside not because ser- 
vice was not complete but because it was 
considered, that in the absence of personal 
service, the appellant was not perhaps 
aware of it, and it was considered just to 
have_ the decision made on merits after 
hearing her. Moreover, a reading of Sec- 
tion 7 under ^ which tlie notice was ^issued 
makes it clear that it is the issue of notice 
and not its service, which is material for 
the purposes of tiro section because under 
pb-section (2) of this section, it is on the; 
issue of the_ notice that the property con- 
cerned pending the determination of the 
question whether it is evacuee property or 
otherwise, becomes incapable or being 
tr^sferred or charged in any way, except 
with the leave of tire Custodian. It is, 
therefore, the issue of the notice and not 
its service, which sets in motion tire pro- 
ceedings in respect of the property con- 
cerned. 

17. Tho order dated January 11 1956, 
of the Assistant Custodian (Judicial) dis- 
charged the notice under Section 7 of the 
Act, which was no other than the one, 
issued before November 25, 1953, and' 
whereby, as already stated, the proceedings 
for declaring the property concerned as 
evacuee property, v/ere initiated and in 
pursuance or which the ex parte order was 
made on November 25, 1953, According 
to Mr. Aurora the said order dated Novem-- 
her 25, 1953, declaring the appellant’s pro- 
perty as_ evacuee property, had the effect of, 
dis^axging the notice under Section 7, 
whicli should be considered tO’ have been 
exhausted. 'This is a totally unacceptable 
argument. The said order did not discharge 
the notice. On the • other hand in ' the 
absence of cause being shown against the 
intended action, which the notice had call- 
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ed npon the appellant to show, the proposal 
to declare the appellant evacuee had 
become absolute - and confirmed. The 
■notice was confirmed by . the said order and 
not . exhausted or discharged. If t!ie_ smd 
order is to be taken as final and terminatiori 
of the proceedings started by the notice, 
then the property remains evacuee property, 
but the appellant herself challenged the fina- 
lity of the said .order and moved to set it 
aside; arid' it was set aside." ..As a 
result the notice under Section 7, 
which had not been discharged continued 
to. hold the field. Oh May 7, 1954, in any 
case the appellant’s property was an eva- 
. cuee property. The setting aside of that 
ex parte order removed the. declaration of 
the property as evacuee property, but did 
not remove the fetters that had been clamp- 
ed on the property on the issue of the 
notice under Section 7, , by virtue of Sec- 
tion 7 (2) of the Act, Ihe proceedings _ in 
respect of the appellant’s property which 
ultimately came to an end by the order 
dated [January 11, 1956, of the Assistant 
Custodian Qudicial) had thus been on the 
rim from before November, 1953, and were 
pending on May 7, 1954. The learned single 
judge, therefore, was ‘ in error , when he ob- 
served that no appeal was pending on the 
specified date and that “the case maj' not 
thus fall under proviso, -(a) to Section 7-A”. 
The case on the other hand, was actually 
covered by the proviso (a) to Section 7-A 
of the Act. The declaration of the property 
as an evacuee property even after May_ 7, 
1954, was thus not barred. In this view 
of the matter the setting aside of the order 
dated January 11. 1956 'of the Assistant 
Custodian (Judicial), if it be set aside and 
even if it ultimately results in the. declara- 
tion of the property to be. evacuee property 
would not conflict with Section 7-A of the 
Act, as that declaration would be as a conse- 

g uence of the notice issued before Novem- 
er, 1953. s . 

18. The setting aside of the order dated 
January 11, 1956, even otherwise cannot be 
said to ' have the effect of declaring 
• Mst. Alunad Bi, an evacuee or non-evacuee. 
It will merely bring the case back to the 
order dated June 28, 1955, according to 
' which the, investigation which had started 
with the notice under Section 7 issued before 
November, 1953, was to be proceeded with. 
■ No new proceedings are to be initiated. 

19. The learned counsel then submitted 
that under the garb of -exercising reyisional 
powers, a fresh enquity cannot be institut- 
ed to admit new evidence. Support was 
sdu^t firom the Bench decision of the 
. .Circuit Bench of the Punjab ' High Court 
at Delhi in (L, P. A. No. 92rD of 1961, 
D/- 13-1-1965 (Punj)). One Jamil-ur- 

Eehman the respondent in that case, had 
been declared non-evacuee_ in 1951. 
The notice issued under Section 7 of the 
. Act was discharged by the order of Asris- 
tant Custodian made on 26th March, 1951, 


and the properties were resumed by the res- 
pondent. It was then in March, 1955^ that 
the Authorised Deputy Custodian issued a 
fresh notice presumably under Section 26 
informing -him that the order of the 
Assistant Custodian was liable to be revis- 
ed and . set aside. A second notice dated 
April 6, 1955, was issued presumably imder 
Section 7 to the effect that the respondent 
was an evacuee and was called upon to 
show 'cause why he should not be declared 
as such: and his property be declared as 
evacuee. It was under tifiese circumstances 
that the Bench held that there was no pro- 
ceeding for declaring the property to be 
evacuee property wldch was pending when 
the said tw'o . notices were issued. The 
argument that the power to review could 
be “used to reopen the proceedings con- 
cluded long before May 7, 1954, so as to 
evade the provisions of Section 7-A” was 
repelled, by the learned Sin^e Judge 
before whom the case came first for hear- 
ing and whose decision was approved and 
u^eld by the Bench. It was held that thig 
would “amount to ignoring the open- 
ing words of that section that notwith- 
standing anytliing contained in this Act, no 
property shall be declared to be evacuee 
property on or after May 7, 1954'.” The 
teamed single judge did not consider that 
“under SecBon 26 anything more than ■ a 
review of the case on record as it stood was 
intended and it was never intended . to 
start_ altogether new inquiry under this 
provision.” Falshaw, C. J., delivering the 
judgment of the Bench quoted this passage 
from the judgment of the single judge with 
^proval. The ratio of their Lordsliips’ 
decision was -that “property in dispute 
could not be declared to be (evacuee pro- 
pe^ in proceedings instituted in 1955 in 
ite of the ban imposed by Section 7-A on 
e declaration of any propert}’^ to be eva- 
cuee property after May 7, 1954, the case 
not falling under either of die excepfions (a) 
or ■ (b).” In the case before us, , the notice 
issued before November, 1953, unlike the 
case before the Pimjab Bench was not dis- 
charged before January 11, 1958. Proceed- 
ings. were, therefore, not instituted after 
May 7, l954, but were pending on the said 
cmcial date and exception in proviso (a) 
to Section 7-A prevented the said Sec, 7-A 
from creating the bar to the declaration of 
the appellant as an evacuee. In the case 
of Jamil-ur-Kehman, the propertj’- was not 
evacuee and has been resumed by him and 
nothing fuither was required to be done 
on May 7, 1954. In the case before us, 
however, the property concerned was not 
free from the mischief of Section 7 of the 
Act. The said judgment of the Punjab High 
Courh therefore, has no application to the 
facts of the present case. 

20. In AIR 1963 Pimj 494 certain land 
had been transferred to the petitioner-com- 
pany by the Custodian of Evacuee property 
under the provisions of Kapurthala State 
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1948, and in pursuance of an a^eement be- 
tween the petitioner and tiie Government of 
His Hi^mess the Maharaja of Kapurlhala, , 
by wbich the Governinent lisd agreed to 
acquire and transfer to the petitioner-com- 
pany full proprietary ri^ts in the land. After 
the merger or the State with the Patiala and 
East Punjab States Union, the Authorised 
Deputy Custodian (Judicid) of Evacuee Pr^ 
perty Pepsu served a notice dated April 30, 
1953, under Section 7 (1) of the Act calKng 
upon the company to snow cause why tiro 
hmd be not declared evacuee property. By 
order dated November 8, 1953, the Deputy 
Custodian Qudicial) discharged die notice 
and held diat tlie land had already vested in 
the company under orders of me govern- 
ment of Kapurtliala and the Custodian. On 
July 13, 1959, the Custodian General sensed 
a notice on the petitioner-company, to show 
cause why the order dated November , 8, 
1953, of the Deputy Custodian discharging 
the said notice under Section 7 (1) be not. 
set aside. By order dated October 9,. 1961, 
the Deputy Custodian General declared that 
the land had not been properly transferred 
to the company and directed tlie Additional 
Custodian to enquire into the proper value of 
tlie land; and if the deficiency in price, 
winch may be discovered, was made with- 
in the prescribed time, the transfer of the 
land was ordered to be considered valid, 
oflierwise the order of the Deputy Custodian 
(Judicial) was to be set aside. Tlie High 
Court came to the conclusion that the sme 
of land to the company w'as not proved to 
have been made in accordance of the then 
prevailing law and, Uierefore, the order of 
tlie Deputy Custodian General was not 
wrong. Considering the effect of Section 
7-A of the Act, A. N. Grover, J„ (as he tlien 
wa<;) spoke for die Bencli and observed: — 

" No fresh declaration or proceed- 

ings wore being initiated for -declaring it to 
be evacuee and all that the Deputy Custo- 
dian General had to decide on the revisional 
side was whether the order made by tlie 
■ Deputy Custodian (Judicial) was legal or pro- 

I ier. Once the finding w'as set aside, the 
and had to be treated as evacuee property, 
but by so doing die Deputy Custodian Gene- 
ral w’as not maldng any order contrarj' to 
Section 7-A. Ho was only deciding that 
die sale or transfer was not valid, rvith die 
result that die order of the Deputy Custo- 
dian (Judicial) releasing the properly stood 
reversed.'’ 

21. Against die aforesaid order of the 
High Court, the petiUoner-company took up 
the matter to die Supreme Court in appeal; 
and die order of the High Court w’as set 
aside, wde judgment D/-' 2-4-1968 in Jagat- 
jit Distilling Allied Industrias v. Deputy 
Custodian, Civil Appeal No. 671 of 1966 
(SC), The effect of Section 7-A of the Act, 
however, was not considered. Their Lord- 
sliips of die Supreme Court on the other 
hand reviewed the. evidence and held that 


.Custodian General. (Khaima - ■ ArX..R»;' -‘ 

die' Custodian of Evacuee Property m w'bom ; . v 
the land stood vested in 1948 had validly .. . 
transferred it to die company. ; The' _Deputy 
Custodian General, therefore, was held to 
have no jurisdiction to call upon the company . 
.to pay the price of land as assessed by the - 
Additional Custodian. Nothing was said 
about die observmtioa of A. N. Grover, J., 
cited above regmrding the applicability or 
non-applicabihty of Section 7-A of the Act. 

22. It is thus manifest that Sectioii 7-A 
of the Act imposes a ban bn the initiation 
of fresh proceedings for declaring a given 
property' as evacuee property. It does not 
come in die way, if -such proceedings , had '■ 
been initiated prior to May .7, 1954. The 
case before us, therefore, remains unaffected 
by the provisions of Section 7-A. 

23. ' Regarding fresh- evidence at the stage 
of revision, Rule 31 (9) of die Administra- 
tion of Evacuee Property Central Rules, al- 
lows admission of additional evidence in a 
case where powers of revision are being exer- 
cised on an application for revision by an 
aggrieved party. It does not deal with the 
case of suo moto rewsions. In the present 
case the evidence has to be led not direedy 
on the merits of die case, but in- order to 
find out if a fraud had been committed and 
material facts have been suppressed. The 
enquiry, by its verj' nature therefore, can- 
not be confined to the record as it is. The 
facts which have been suppressed and kept 
away from record by fraud, have to be prov- 
ed and for diis purpose evidence has to be 
led which is not already on record; and there 
is no bar to the admission of such evidence. 
The Custodian General on certain facts com- 
ing to his notice, has. to satisfy himself as 
to the legality or propriety of the order 
intended to be revised. For this purpose, 
observing the principles of natural justice, 
he has to call upon tlie appellant to show 
cause against the proposed action. The pro- 
viso to Section 27 of the Act, specifically 
enjoins upon the Custodian General not to 
pass any order prejudicial to any person 
without giving him reasonable opportunity of 
being heard. For that , purpose show cause 
notice under Section 27 was issued to the 
appellant in tliis case. She put in appear- ' , 
ance before the Deputy Custodian General 
and as is mentioned in tiie order dated 
August 20, 1964, of the Deputy Custodian 
General of Evacuee Property,, both parties ^ 
made a request to 'be permlttra to produce 
oral as well as documentary evidence in . sup- 
port of tlieir raspective contentions,. Permis- 
sion having been granted, evidence has to bo • 
recorded. Tliere is nothing wrong, -in the 
circumstances of this case, therefore; to ad-, 
mit 'cwdence for deciding the question w’he- 
flier tliere was any justification for tlie excr-. • 
cise_ of suo moto rew’sional powders. The ob- 
jections of the learned counsel for the ap- 
pellant, tlierefore, cannot be sustained. . 

24. The learned counsel for the appelr . 
lant then contended that declaration tyhich ■ 
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was once made about the appellant being 
a -.non- evacuee, prevented any fresh trial 
being conducted in order to upset the said 
finding. The earlier order, according to 
him was binding and conclusive in all sub- 
sequent proceedings between the parties. 
This objection, however, was ne\fer urged 
before the learned single Judge and for that 
reason it is not permissible to go into that 
question at this stage. Even otherwise if. the 
allegations of , fraud and of suppression of 
facts by the appellant are proved and esta- 
blished, the earlier order, if any, would be 
vitiated. The, question of the applicability 
of principles ’ of res judicata in this case 
would- not arise. , The deciding factor has 
to be established whether fraud has or has 
not been committed. Once fraud is esta- 
blished there would .be' no bar to tire exer- 
cise of the revisional powers conferred on 
the Custodian. General -under Section 27 of 
the Act. 

25. The learned Single Judge was, under 
die circumstances right in reaching the con- 
clusion which he did although on somewhat 
different grounds; The appellant has not 
been able to establish her case. The ap- 
peal, therefore, fails and is dismissed with 
costs. 

. Appeal dismissed. 


Am 1970 DELHI 167 (V 57 C 85J 
HARDAYAL HARDY AND V. S. 

PESHPANDE, JJ. 

The Birla Cotton .Spinning & Weaving 
MiSs lAd., iBnla Mills Ltd., Appellant v. 
The Employees State Insurance Corporation, 
Respondents. . ' 

. F. A. F. O- No. 57-D of 1958, D/- 23- 
12-1969, from order of Judge Employees 
' Insurance, Delhi, D/- 10-1-1958. ' 

(A) Employees’ State Insurance Act (1948), 
Section 2 (9) — Employee’ — Workers in 
administrative departments etc. of . manufac- 
turing Company — Their work connected 
with work of factory — They are employees 
-witliin Section 2 (9). - 

The workers employed by. a textile manu- 
facturing Company to work outside the fac- 
tory hut in close connection with the work 
carried on in tlie factory are employees with- 
, in .the meaning of Section 2 (9) of the Act, 
Tire work of employees in administrative 
Offices of tlie- Company together with tlie 
manufacturing, process constitutes the work 
of production in which the Company is en- 
gaged. \lfiien the manufacturing process car- 
ried on in the factory cannot in itself result 
in the production of goods without the help 
of these persons, the work done in the office 
■ of the factory must be said to be connected 
-with the work of the factory. AIR 1967 SC 
1364i FoU. Case law discussed. 

(Paras 8, 14) 
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(B) Civil P. C. (1908), Preamble Inter- 
pretation of Statutes — Employees’ State 
Insurance Act (1948) being a welfare le^is- 
ladon it should be liberally construed. 

(para 9) 

Ceses Referred: Chronological Paras 

(1970) AIR 1970 SC 488 (V 57)= 

Ci-vil Appeal No. 1644 of 1966, D/- 
9-10-1969, Works Manager, Central- 
Railway Workshop v. 'Vishwanath 13 
(1967) AIR 1967 SC 1364 (V 54) = 

(1967) 3 SCR 92, Nagpur Electric 
Light and Power Co. Ltd, v. Em- 
ployee’s State Insurance Corporation 

9, 12 

(1964) AIR 1964 Andh Pra 291 (y 51) = 
(1964) 1 Andh WR 1, Sirsilk Ltd. V. 
Employees State Insurance Corporation 11 
(1963) AIR 1963 Mad 361 (V o0) = 

(1963) 2 Mad LJ 77, K. Thiagarajan - 
Chettiar v. Employees State Insu- 
rance 11- 

(1963) AIR 1963 Punj 422 (V 50) = 

ILR (1963) 2 Punj 11, Chanan Singh 
-v. Employees’ State hosurance Corpo- 
ration, Amritsar II 

(1962) AIR 1962 SC 29 (V 49)= 

1962 (1) Cri LJ 99, -Ardeshir H. 
Bhwandiwala v. State of Bombay 0 

(1961) AIR 1961 Mad 176 (V 48)= 

ILR (1961) Mad 228, ' Employees' 

State - .Insurance Corporation v. 
Canpathia Pillar 10 

(1960) AIR 1960 SC 569 (V 47)= 

1960 Cri LJ 750, State of U. P. 

V. M. P. Singh 7, 11 

(1960) AIR 1960 Madras 248 (V 47) = 

ILR (1960) Mad 322, Employees’ 

State Insurance Corporation v. Sri- 
ramulu Naidu 7 

(1957) 1 Lab LJ 267= (1956-57) 11 
FJR 462 (Bom), Employees’ State 
Insurance Corporation v. Raman 9 

. Dalip K. Kapur, for Appellant; Dipak 

Choudharj' with P. D. Sharma, for Res- 
pondents. 

V. S. DESHPANDE, J.:— Birla Cotton 

Spinning and'Wea-ving Mills Limited (here- 
inafter called the Company) is engaged in the 
manufacture of cotton textiles. As sho'-vn by 
die plan filed in the Court below, the pre- 
mises of die (Company are enclosed b}' a 
compound wall, -Inside tin’s compound, there 
is the main factory' building shown inside tire 
red border. Separated from die main fac- 
tory building by open spaces or roads are 
other buildings such as godownas, offices, etc. 
"The Company ’ applied to tire Employees 
Insurance Court under Section 75 (1) (a) of- 
tiie Employees State -Insurance Act, 1948 
(hereinafter called the Act) for the determi- 
nation of the question, whether the employees 
enumerated in the statement at the end of 
the -record of this appeal are covered by 
the definition of an “employee” in Section 2 
(9) of the Act. The Company had pleaded 
that these persons were not working in the 
factory nor were they doing work connect- 
ed wth the work of the factory and, there- 
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fore, they were not “employees” under the 
Act The claim of the Company was resist- 
ed by the Employees' State Insurance Cor- 
poration and by certain employees. The Em- 
ployees' Insurance Court held that these per- 
sons were employes under the Act Hence 
this appeaL 

2. The sole question for .decision, there- 
fore, is whether these persons are “em- 
ployees” under the Act 

3. None of these employes is worldng 
in the main factory building. They are 
worldng either in the administrative oSices 
or on other work of. the company outside 
the main facto:ty building and sometimes out- 
side the premises of the Company enclosed 
by the compound wall. The Unit of pro- 
duction is the Birla Cotton Spinning and 
Weaving Mills. It has two main divisions. 
The vast majority of its employees number- 
ing about 5000 are worldng inside the fac-. 
tory where the roanufactuiing process is car- 
ried on. The minority of the workers with 
whom we are concerned numbering about 
178 are working outside the factory, but in 
close connection ■with the work carried on 
in the factory. Most of these 178 persons 
are worldng in administrative ofBces-of the 
Company the work of which together with 
the manufacturing process constitutes the 
work of production in which the Company 
is engaged- The oiSce work consists of 
keeping accounts, preparing bills, maintain- 
ing record of attendance, coiT<^ondenc6 
etc., while the outdoor work consists of the 
watdi and ward department^ taking debVery 
of goods from die Railway station and des- 
patching goods to the Railway Station, swee- 
pers, drivers, cleaners and peons. The 
manufacturing process carried on in the fac- 
tory cannot in itself result in die production 
of goods widioul the help of these 178 per- 
sons. 'Ilio factory workers and the outsiders 
together produce the goods. 

4. ' The relevant portion of the definition 
of die word “employee” which governs the 
present case is contained in Section 2 (9) of 
the Act, as it stood before it w^ amended 
by Act No. 44 of 1960. It is necessary to 
read the said definition carefully- It is as 
follows: 

“"employee” means any person emplo)’ed 
for wages in or in connection with tlie work 
of a factory or estabh'shment to which this 
Act applies and — 

(i) who is directly employed by , the prin- 
cipal employer bn any work, or incident'll 
or preliminary to or connected iritli the' 
work of, die factory or establishment whe- 
ther such work is done by the employee in 
-the factory' or establishment or elsewhere”. 
The above definition covers the following 
two types of persons, namely: — 

(a) Those working in the factoiy'; and 
Those worldng elsewhere but em- 
ployed for .wages in connection wth the 
work of a factory or on any work or of ind- 
dental or preliminary to or connected wlh 
the work of tlie factory'. 


E. St I. Corpu. (Deshpande J.l A. 1.18* : 

■5. The first aspect of , the question' for,, 
decision, therefore, is ,whether any of the-- 
persons described in the attached statement 
are working in the fectory- Tlie definition,' 
of the word “factory” for the purposes of 
the Act, is to - be found in Section 2 (12) 
thereof and is as follows: . , 

““factory” means any premises iriduding 
the precincts thereof whereon twenty, or 
more persons are employed or were employ- 
ed for wages on- any day of the preceding 
twelve months, and in any part of wliich a 
manufacturing process is being carried on 
with the aia of power or is ordinarily so ■ 
carried on but does not include a mine sub- 
ject to the operation of the Mines Ach 1952, 
■or a railway running shed”, 

6. As wa have stated above, none of 
tibiese persons is working in the main factory 
building. The definition of “factory” how- 
ever means any premises including the pre- 
cincts thereof. The same expression has 
been used to define a “factory" in Section 2 
(m) of the Factories Aot which was also en- 
acted in 'the same year, namely, 1948, in 
which this Act was enacted. In construing 
the word "premises" as ttsed in Section 2 
(m) of the Factories Act 1948, the Supreme 
Court observed in Ardeshir H. Bhiw'andiwala 
V. State of Bombay, AIR 1962 SC 29 in 
paragraph (5) tliat “the word ‘premises’ • has 
now come to refer to either land or build- 
ings or to both, depending, on the context” ’ 
ba paragraph (6), their Lordships further ob- 
served that: 

_“The expression ‘premises including pre- 
cincts’ does not necessaiily mean that the 
remises must always have precincts. Even 
uildin^ need not have any precincts. The 
word including is -not a term restricting 
the meaning of the word ‘premises’ but is a 
term which enlarges the sebpe of the word- 
premises’ ' 

In our view, the precincts would be the ad- 
juncts of tlie premises. The premises could 
ttemselves be either the main factoiy build- 
ing alone or the whole complex of buildings 
inside the compbund-wall of the premises of 
tile Company. As the main factory building 
dominates the area inside the compound, it 
appe^ to us tliat tlie premises of the factory 

? Ml- whole . complex of the 

buildings mside the compound-wall of the 
Itemises oE the Company, in a part of which 
the actual manufacturing process is carried 
on, 'Whether the main factory building 
alone is to be regarded as the premises of 
the factor^' or all tiie buildings inside the 
compound are to bo so regarded depends on 
tile sense of proportion in U'hich tlie main 
factory biiilding stands to tlie other 'biiild- 
mgs inside the compound. As the factory 
building is by far the biggest and the most 
irriportant building, it is arguable that the 
oUicr buildings are attached parts of the 
factory. On (his siew, the persons dccrib- 
cd in tlio statement would ho working in the 
factory. ,• 
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. 7. Even, if the whole inside the 

compound-wall is .'not regarded as the fac- 
tory, tlie area outside the main factory , 
building is capable of being regarded; as the 
precincts of the factory.. For, the open spar 
ces and the buildings around the main fac- 
tory building but inside ,tiie compound-wall 
are subservient to the main factory building. ' 
They have ho other purpose except to serve 
the needs of the factory. Here again, the 
precincts are not independent buildings in 
memselves as they caimot exist independent- 
ly but only as -serving the needs of 'the fac- 
torj^ They are, therefore, inevitably attach- 
ed to the factory, and may justly be said to 
form- the prCcincts of the factory. In State 
of U. P, V. M. P. Sin^ AIR 1960 SC 569, 
the fields in which sugar plants were grown 
for being consumed by the sugar factory 
could not be regarded as being within the 
precincts of the factory or in uie premises 
of the factory. Presumably, the fields could 
not be in the same compoimd in which the 
factory was situated and the area of the 
fields must have been too large to be re- 
garded as being vdthin the precincts or the 
premises of the factory. On the otlier hand, 
in the present case, the area arovmd tlie mriin 
factory building, but inside the compound- 
wall is not so iMge that it could not be said 
to fall within tihepremises or the precincts 
of the factory. This is why in Employees’ 
State Insurance Corporation -v. Sriramulu 
Naidu, AIR 1960 Mad 248, it was held that 
a number of departments situated in sepa- 
rate buildings but engaged in work cormect- 
ed with the manufacture ^thin tire' same 
cornpound as the main factory building was 
situated constituted .a factory. • While we are 
inclined.. to hold that the whole area inside 
the compourld-wall of the preiriis^ of the 
Company .amounta to the premises and the 
precincts of the factory, we drink that we ' 
would not lilce to give a final decision on th?g 
aspect of the question inasmuch as this ap- 
peal is capable of being decided finally by 
considering the second, aspect of the ques- 
tion. . 

8. The second aspect is whether .the per- 
sons enumerated , in the , attached statement 
are employed for wages , "in connection unth 
the- work of the factory or on any work of or 
incidental or preliminary . to or connected 
with the work of the factory”. 

9. As to what work can be said to be 
connected with the work of the factory^ is 
mainly a question of degree. There may be 
various degrees as to the closeness or the 
directness, of the coimection between the work 
of the factory and the work done elsewhere 

’ in cormecdon with the work of the factory. 
It is possible to take either a strict or a 
liberal view of such cormecdon. On a survey 
of the case-law dealing wath this aspect of 
the quesdon, it appears to us that the trend 
of the ju^cial opirrion has definitely been to 
abandon the former strict view and to ac- 
cept‘a more liberal view in view of the fact 


, diat the Act is a piece of welfare legislation 
■ which should be hberafiy construed. . In the 
Employees’ State Insurance .Corporation v. 
Raman, (1957) 1 Lab LJ 267 (Bom), the 
chemicals were actually manufactured by the 
Eastern Chemicals Compariy. The sales of 
the products manufactured by them were, 
however, looked after by the J, K. Chemi- 
cals, Ltd. It was not the case of the Em- 
ployees’ State Insurance Coloration' that the 
Eastern. Chemicals Company, as one com- 
pany, ’ran two departments in one of which 
chemicals were mmrifactured and in the 
other, they were. sold. On the contrary, the 
work of the factory' proper was confined only 
to the manufacture while the work , of the 
sales was done by another company. Their 
Lordships observed that: 

‘Tf we were dealing with the case of fac- 
tory which, as one unit, mils "two depart- 
ments, perhaps different conside- 

rations may have come into playr”. 

On the special facts of the case, therefore, 
the decision was that' the employees doing 
the work of sales in the J. K. Chemicals Ltd. 
were not the employees of the factory of the 
Eastern Chemicals Company. It is precisely 
on these special factors that this decision 
was distinguished later by the Supreme Court 
in Nagpur Electric Light and Power Co., 
Ltd. V. Employees’ State Insturance Corpora- 
tion, AIR 1967 SC 1364 which will be re- 
ferred to later. 

10. In the Employees’ State Insurance 
Corporation v. Ganpathia Pillai, AIR 1961 
Mad 176 the persons employed in the 
Managing Agents office were not doing any 
work connected with the work of the fac- 
tory which was regarded as die actual manu- 
facturing process, Apparendy the connec- 
tion insisted upon was a direct or imme- 
diate connection which ■ was foimd to be 
wanting. It will be seen that this strict 
view has not found favour with subsequent 
decisions. 

11. In AIR 1960 SC 569 referred to 
above, while the field workers employed in 
the sugar-cane fields could not be said to be 
employed in' die precincts or the premises of 
the factory', they' had been held by the High 
Court to be employed “in work connected 
with the subject of the manufacturing pro- 
cess”. Tills finding of the High Court was 
not varied by' the Supreme Court in para- 
graph (6) of the decision. This shows the 
trend of the Hberal view of the word “con- 
nection”. In K. Thiagamjan Chettiar v. 
Employ'ees’ State Insurance Corporation, AIR 
1963 Mad 361 even the gardners, budding 
workers, office attender, watchman etc., of a 
textile mill were held to be “employ'ees” on 
a liberal ■view of the e.xpression “work con- 
nected ■with the work of the factory”, Jh 
Chanan Singh v. Employees’ State Iiisuranco 
Corporation, AIR 1963 Punj 422 a person 
working as Accountant and doing work con- 
nected -widi the sale and distribution of the 
products of the factory was also held to be 
an “employee” as his work was connected 
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vnth the work of the factory. In Sirsilk Ltd. reforms, Tlie 'enactments with which wa' 
V Employees’ State Insurance Corporation, are concerned, in our view, belong to this 
ATB 1SG4 Andh Pra 291 worlanen in the can- category and, therefore, demand an mterpre- 
teen attached to the factory were, held to be 'tation liberal , enou^ to: achieve tire legisla- 
employees inasmuch as their work was also tive purpose, without doing violence to the 
connected with the v/ork of . the factory since - language.’ . ; „ 

they fed and entertained persons'actually eii- Therefore, the ■ time-keepers who prepare fire 
gaged in the irianufactufing procesk . pay sheets ■ of the ' workshop stafi, maintain 

12. This process of liberalising the con- ^^ave account, dispose of semernent „ cases 
cept of “work connected wath the work of maintain recoi;ds for stafasteal purposes 

the factory” reached its final phase in AIR ;yere held to be workers . The obser^- 
1967 SC 1364 in which the work of the fol- *ions mf tiieir Lo^hips are applicable to .&0 
lorving persons was held to he “in connection constructron _of tire word employee in the 
with fte work of the factory of incidental Act which is , also an enactment rnore xes- 
or preliminary to or connected with the Ponsive to rm urgent socid deniand and m 
worl; of tlie factory”, namely, engineers, the same ^tegory as the Factones Act. . 
supen4sors, electricians, and overseers en- , • A look at the duties of . the persons 
gaged in the erection and maintenance of listed in the stateinent would show lliat. ^ 
tlie electricity supply lines, cable Joiners, of tliem are intimately concerned with , the 
mistrics, linemen, coolies and iviremen em- work of the factory. '- They are all emploj'ed 
ployed for inspection of tire supply lines, by the same Comply which is ranning the 
digging pits, erecting poles for lying distri- ■facto^}^ They rme, tlierefore,- difiefent de- 
bution mains etc., masons, motor drivers and partments of tire same Company, the object 
cleaners, clerks, draughtsmen and main office of which is to manufacture textiles. _ The 
peons, store-keepers, meter superintendents, manufacturing process cannot be earned on 
meter mechanias, accountants and even . the without tire help of these office workers. It 
telephone operators. It is to , be noted that would be too artificial a view of a work in 
tliis decision is not based on an extended ^ factory' to say tliat only the ' actual manu- 
definition of the word “factory”. In para- facturing staff should be regarded as doing 
graph (8) of the report, their- Lordships stat- the work of a factory. For, the manufac- 
cd that they did not accept tire proposition innng staff would be, unable' to function un- 
that wherever the manufacturing process was the other connected work ,_is done by 

carried on, there -vvas the factory. On the other persons. Tire -work done in the office 
contrary, tlieir Lordships approved of the of the factory must, tlierefore, be said to be 
prono.sition tliat "a factory must occupy a connected with the work of tlie foctory andi 
fixed site” in 17 Halsbury’s Laws of England therefore, the office workers must also be said 
n. 15, Iliis shows that the decision cannot to be “employe^” under the Act, It is true 
, be explained as being _due to tlie special “lat tlie preamble of the Act says .that -tire 
nature of the electric supply work. The Act was to provide ior certain benefits to 
work of the electric supply is spread over employees in c^e of sickness, maternity and 
a large area and is not confined to a factory employment injury. It may also he that the 
building. Tlie basis of the decision is that ^ifk of employment injury may be greater 
the work of persons working outside tire fac- ^d a worker, actually capryang on the manu- 
torj' building over a large area v.-as connect- facturing process, as compared to the office 
cd walh the work of the factory and, there- worker.. But sickiicss and maternity are 
fore, all these persons were .“employees” common to bom . tire manufacturing workers 
under the Act. • ■ ^ind the, office workers. Tlie Act deals com- 

' T n 1 . t c +1 c prehensively • with all these risks. This is 

13. In the latest decision of the why tlie . definition of an “employee" under 

Court in Uie Works Manager Cento Rly. Oie Act covers riot only, the manufacturing 
^\o,|.shop V. ^ ishwanalh (Civil ^ppeal Lo. workers but also persons doing work conncct- 

if*? manufacturing work. On llirs- 

in AIR 19r0 SC -.88) their Loidshins were the. office workers are “employees” 

.consKlc-nng the. dcfmuion of 'vojer « ^he Act. Wc find so.. Incidentally,- 

section stated that the amendment of tho 

vvhich .is more restricted than tire defimbon definition of "employee” in .Section 2 (9) ol 
of omp oyee under Ore Act . The expres- Uie Act by Act No. 44 of 1966, confirms 
Sion wiUr,which their Lor Jlups were con- ^ic liberal view of tlie “connection” behvecn 
cerned was work incidental to or connect- ^le manufacturing process carried on in tho 
ed with Ac manufacturing process or the .factory and the work done in tire office ol 
subicci. ,Oi the Tnanufactunug process . Tlieu: fnctoiyn The libera! constniction ad- 

Lordships observed tliat: opted by ns in this decision is, therefore, 

“It is probably .trae that all legislation in shown to' have been in accordance .vritli the 
a w'clfare state is enacted with the object of intent of the le.gi.slature. 
promoting genen-il welfare; hot certain types 15. Tlie appeal is, therefore, dismissed 
of enactments are more resiionsis'C to some but -ivithout any. order as 16 costs, j _ 
urgent social demands and also have more , , Appeal dismissed, 

iiiiniediafe and visible impact on social wees ■ , , , 

by operating more directly to achieve social ^ 
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y. S, DESHPAiSnDE, J. 

’ Labh Singh Atma Sin^, ' Petitioner v. 
Union of India and others, Bespondents. 

Civil Writ No. 834rD of 1963, D/- 18-9- 
.1969. : ' 

(A) Displaced Persom (Compensation and . 
Rehabilitation) Act (1954), Section 33 — 
Residuarj’ powers of Central Government _ — 
Application under Section 33 to set aside 
order of Chief Settlement; Commisaoncr 
Rejection by Deputy Secretary — r Legalit 3 \ 

Where an application, tmder- Sectibn 33 of 
the Act made to the Central Government for 
■setting aside the order of the Chief Settle- 
ment Commissioner is rejected b}' the Deputy 
Secretary who acted for the Central Gov- 
ernment under the rules of business, tire 
order is not liable to be set aside on tlie 
ground that the Deputy Secretary was not 
higher in Status than the Chief Settlement 
Commissioner or that he was not authorised 
under Section 34 to e.xercise the powers of 
. Central Government. y (Para 7), 

The decision of the Central Government 
under Section 33 being an institutional deci- 
sion any authorised officer may deal wth the 
business in question on behalf of the Gov- 
• emment. The fact tliat a particular case was 
dealt with by him cannot be challenged on 
the ground that the decision under appeal 
dealt with by him was ^ven by an Officer, 
who was higher in rank. For, every officer 
acting for the Government mider the Rules 
of business is acting not for himself, but for 
the Government who is tie highest autho- 
rity. , ; (Para 6) 

(B) Displaced Persons (Compensation and 
Rehabilitation) Act (1954), Section 34 = — 
Delegation, of powers by Central Government 
, — Word 'also’ in Section 34 v(l) indicates 
that delegation of powers is in addition to 
usual macliinery established by rules of busi- 
ness to act for Government — AIR 1962 
Punj 164,. Rel. on. (P.ira 7) 

, (C) Constitution of India, j^rticle 77 (3) — 
Executive power of Union — Transaction of 
Business Rules made by President — Power 
of Deputy Secreta^ , to tr.insact business 
without separate authorisation. 

Under tire- Transaction of Business Rules 
made by the President under Article 77 (3) 
the business of the Government is authorised 
to be done by various officers on behalf of 
^ tlie Government. Unless a certain item of 
business is specified to be done by the Minis- 
ter himself or by the Secretary himself, the 
rest of the business can be done by any of 
tire Officers of tlie usual hierarchy in tlie 
Ministry, starting at the bottom with the 
Under-Secretar}’^ and ending at the top vuth 
the Secretary. The Deputy Secretary being 
an Officer in this hierarchy, is entitled to 
transact tlie business of tlie Government 
under the Transaction of Business Rules. It 
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is not, therefore, necessary^ for the Govern- 
ment to issue any separate- authorisation to 
these officers for transaction' of ■ any particu- 
lar business on behalf of the Government. 

(Para 6) 

(D) Displaced Persons '(Compensation and 
•Rehabilitation) Act (1954)^ Section 33 — 
Residuary power of Gentrrd , Government — ^ 
Nature of • — Distinction between reiisional 
power of Chief Settlement Commissioner 
imder Section 24 (1)’ and that of Central 
Government under Section 33 — Procedure 
to be followed in ' dealing nith application 
under Section 33 — Petitioner cannot claim 
oral hearing. 

Though the power e.xercisable imder Sec- 
tion 33 by the Central Government may in 
some respects be similar to the power exer- 
cisable by tlie Chief Settlement Commis- 
sioner under Section 24 (1), in fact^ it is only 
the nature of the two powers tliat is similar. 
Everjdhing else regardiig them is different. 
While power under Section 24 is exercised 
in every case, the power under Section 83 is 
a residuary power which is hardly, if ever, 
exercised. It is not exercised as a- matter 
of course. The power under Section 24 is 
exercised by a definite officer appointed 
under the Act but the power under Sec- 
tion S3 is just kept in resen'e for the Cen- 
tral Government as a last resort if needed in 
any special case. It is exercised by an in- 
stitution and not by any particular person. 
As the proceeding under Sec. 83 is neither 
an appeal nor a reidsion within the 
meaning of the Act and tlie Rules, Rule 105 
does not apply to it and, therefore, an oral 
hearing could not be claimed by tlie peti- 
tioner under Section 83 by reljung upon 
Rule 105. (Para 9) 

(E) Displaced Persons (Compensation and 
. Rehabilitation) Rules (1955), Chap. XVIH 

Procedure for Appeal, Review and Revi- 
sion — Cliapter cannot apply to residuary 
powers of Central Government under Sec- 
tion 33 of Act — Hence Rule 105 cannot 
apply to proceeding under Section 33. 

(Para 9) 

(F) Ciril P. C. (19 OS), Pre. — Intc^reta- 

tion of Statutes — Same word occurring in 
statute is to be construed in same sense un- 
less context, othenrise indicates — IVords 
used in Act to be construed also in same 
sense when used in Rules framed there- 
under. (Para 9) 

(G) Constitution of India, Article 226 — 
Natural justice — r Principles of — No nde 
that at every stage a person is entitled to 
a personal hearing — Right to personal hear- 
ing is not a necessary part of audi alteram 
partem rule — Case law Ref. 

(Paras II to 13) 

(R) Displaced Persons (Compensation and 
Rehabilitation) Act (1954), Section 33 — 
Residuary power of Central Government — ^ 
In absence of any provision in Act or Rules 
giving of oral hearing to petitioner is discre- 
tionary — Order not ritiated merely because 
it was passed without giving oral hearing to 
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pelilioncr.. AJR 19G6 SC G7i; Rel. on; and by Shri I. D. Cbaud^% ^tant Selllexnehr : 
C W. No 367 of 1967, D/- 29-10-196S .. Commis^oner, on 11-1-1960, per ^ex- 
{D-’lhi) Dist ' ■ (Para -15) ure ‘C’ whereby the ord^ of Sbn MilM \vas 

m t -T ynn-mnoncniinn ond Set aside and the case .was remanded for UiQ 

T, 33 ^ determination of. the, eligibaity of tlie pro- 

«ehahihiabo^ r:«vprnment for set- -perty for division by die Settlement Com- 

Apphcalion g?' ^sioner under the then existing Rule 80 of 

teg aside order^of Cbef Se tlem^^^^^ tie Displaced Persons (Compensation and 

missioner winch was a weU-reasonea oioer ^ ■R,doc 70^=; TKa -npHHnnpr ' 

Order of dismissal by Central Government Rehabiiitabon) Rules, lOSo.- ■ ihe pehuoner 
Mt bad for not repcadng reasons ^vith. which Contends ihat Ins ongmal appheation for &e 
•. tTR loR-r sir iRnfi ArsnliVd division of the propertj’- Was revived, but 

it agreed. AIR 1967 SC 1606, Applm^ petitioner di5 not make any fresh , appU- 

- . _ , _ I ■ . i T 3 cation for tlio partition. The Regional Setde- 

Referred: Chronmo^cm Paras, Commissioner widiout . issuing any 

Pi nYn’ notice to the petitioner ordered on 16-1-1962 

29-10-1968 _ (Delhi), Smt. Bishan adjustment of part value of the property 

imw c^QRi nr . against compensation payable to respondent 

^ petitioners appeal against the 

^ Bhar^ Barrel _ order dated 16-1-1962 was disposed of by 

nor' 7 i^TR“iQr^ 7 '<^'TfinR‘ W ^ 4 ?= Parshotam Samp, Deputy Chief Settle- 

V • Commissioner on 21-7-1962 as per an- 

(1967) 3 SCR S0_, Bhagat Raja v. nexure 3D' to the writ petition. He accept- 

/lorrwTO TORR cn R71 '/V ed the -appeal, set aside, the order dated 

P 16-1-1962 and remanded the 'case vith the 

l^^'^fries direcHon that the question of divisibility and 

noril* fi 4 R nr ehgibility of the properly qua parties may 

cpp orS ;; determined after h4rkig Aem. The 

^ ijayantilal v, order ^ter such hearing vras passed by Shri. 

/ 1 AC 01 ATO^iQRo p „• iR/f nr /iQV " A* R- Pehl, Settlement Officer, wili.. the 
p^^ ''rr powers of the Regional Settlement Commis- 

nofim ATR^ ^IqS 471-- sioner, on 6-11-1962, as per annexure ‘K to 

<;rp t;ro cT r petition, holding that the property 
(1960) 2 SCR 569, S. Kapur Singh ^^3 divisible. ' a 

/lORfiV a’tr icii^ rp RPR (V 4 n— Teiosion of the petitioner, to the Chief 

Settlement Commissioner under Sec. 24 (1) 
S I TTnS? nf ^ T 4 '’f Displaced Persons (Compensation and 

rv 441— ■ Rehabilitation) Act, 1954 (hereinafter called" 

?S>sSk Co! ual*” 10 lira ” per ^Tv io t£o S 

110571 AIR 1957 SC 648 CV 44')—' petition, firetly on tlie ground that no. pro? 

Cnllrpinr of Cncinme: IP On 31-12-1960 aud, therefore, the 

119501 AIR 1950 SC 27 CV 871 — applicable to the. case, of tlie parties ; 

51 Cri O 1883 A K Gonial V amended Rule 30, which .did not 

SHtA^f ^ ‘ -jo provide for partition of tfio property; .second- 

n9151 1915 AC 190= 84 T TTCR 79 ■ even if it \yas assumed that a partition 

^ T oial Cn-<riSiSRoar 8 V 18 PTOCceding wos, pending on. 31-12-1960 and 

/imD^\^T^AC^179— ”^0 1*1^^798 unamended Rule SO was applicable, then 

18 on merits the Chief Settlement Commissioner 
Board of Education y. Bice 13 ^cld that foe learned Counsel for the peti-' 

Bhawam Lai with Miss Santosh Gupla, for Uoner had not been able to convince him 
Pehlioner; S, L. Pandlu, for Respondent that there is a case on" merits for tlie parti- 
4. . . ^ lion of tlie house. Ihere was concurrent 

ORDER:— The petitioner and respondent ■ fading of two_ officers holdiog that foe pro- 
No. 4 are occupants of acquired evacuee perfo was indivisible and Shri Bahl’s order 
property being House No. . 324/20, Suman explained why it is so in detail. , Die Gliief 


Bazar, Bliogal, New Delhi. The petitioner Settlement Commissioner saw no reason to 

' - i. Jiff ^ — r — — _■! • XT _ ml _ f* - 


is a hou-daimant, while respondent No, 4 
was a claimant Dio petitioners applieiliou 
for foe division of the properly was reject- 
, ed by Sliri K. K. Mittal, , Managing Officer, 
who ordered in June, 1959, as per annexure 
33’ to the writ petition, that Qio Assistant 
Settlement Commissioner bo asked to afousl 
foo amount out of foe claim' of respondent 


differ from their condusion. Ho, therefore, 
held , that foe property could not be' parti- 
tioned and ordered tliat it should bo .trans- 
ferred to respondent No, 4. 

S. Tho petitioner foen applied to foe Cen- 
tral Goveniment rmder Section 33 of foo 
Act for setting aside the , order of foe Chief 
Settlement Commissioner, The Central 


No 4 (by transferring foo property to. him). , Government, however, dismfesed this applica- 
The appeal of foo petitioner against tho tion on 17-7-1963, as per annexure ‘G’ to 
order of Shri E. K. 'Mittal was accepted . the writ petition pn foe ground that it saw 
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no reason to interfere with tire order of tbe 
•iCMef Settlement Commissioner. , . 

S. In iiiis writ petition, the orders of the 
Central Government at annexure ‘G’ of the 
Cluef Settlement Commissioner at annexure 
TT' and of the Settlement Commissioner with' 
the powers of the.Eegiohal Settlement Com- 
missioner, at annexure ‘E’, are chaEehged on 
the’ following grmmds, viz.: — ' - 

(a) That the order of the Central Gov- 
ernment dated 17-7-1963 at annexure ‘G’- 
was void for three reasons. Firstly, the 
Deputy Secretary piirported to dismiss the 
ap^catioh of the petitioner against an order 
.of the Chief Settlement Commissioner, who 
was a Joint Secretary, The Deputy Secre-. 
tary was not authorised to deal with the ap- 
plication on behalf of the Central Govern- 
ment. Secondly, no personal hearing was 
given to the petitioner by the Gentral Gov- 
ernment before dismissing the application by 
the order at anne.xure *G’. Lastly, the said 
order gave no reasons for the dismissal of 
the application. 

(b) The order of the Chief Settlement 
Commissioner at annexure T', was challeng- 
ed on the ground of an error of law patent 
on the face of the record, inasmuch as he 
held that no proceeding for partition was 
pending on 81-12-1960 in reject of the pro- 
perty in dispute, though such proceeding 
was, in fact, pending. The Chief Settlement 
Commissioner also did not give any reasons 
for his order. 

(c) The order of the Settlement Commis-' 
sioner with the delegated powers of the 
Eegional Settlement .Commissioner, >vas also 
wrong. . He did not talm into account the 
considered opinion expressed by Shri ' 
Parshotam Sarap after' inspecting the house 

■ personally.' ; 

...4. . Eespondents' Nos. 1 to 3, viz., the- 
Union of India, The Chief Settlement Com-' 
missioner and the Settlement OIBcer did not 
defend the writ petition. Eespondent No. 4, 
however, contests the %vrit petition and points 
out that the impumed orders v,;ere valid 
because the order or the Central Government 
was passed by an authorised oiBcer and that 
it was not necessary that it should have re- 
peated the reasons given by the Chief Set- 
tiement Commissioner or that it should have 
been passed' after giving an oral hearing to 
the petitioner. The order of the Chief Set- 
tlement Commissioner was right in holding 
that no partition proceeding was pending in 
respect of the house on 31-12-1960', Further, 
the Chief Settlement Commissioner decided 
'on merits that the property was not divisible. 
He vahdly adopted the. reasons for this con- 
clusion given by Shri Bahl. The order pass- 
ed hy Shri Bahl was reasoned order and was . 
correct. 

5. The questions for decision, therefore, 
are as follows: 

(1) Whether the order of the Centrd Gov- 
ernment under Section 33 of the Act is_ liable 
to he set aside on the grounds that it was 


passed by an officer not authorised to do so 
under Section 84 of the Act, because it was 
passed widiout giving an oral hearing to the 
petitioner and because he did not give rea- 
sons for the order ? . ; 

(2) 'Wbether. the order of "the Cliief Set- 
tlement , Commissioner passed under Sec- 
tion 24' (1) of the Act was bad for an error 
of law apparent on the face of the record 
and because he did not give reasons ? 

(3) Whether the order of the Settlement 
officer, xvith the delegated powers of the 
Eegional Settlement Commissioner, dated 
6-11-1962, w^ wrong? 

6. The communication' of the order of 
the Central Government to the petitioner 
was by tte. letter dated 17-7-1963 at an- 
nexure ‘G’ , to the ■writ petition. It says that 
the petitioners application -under Section 83 
has 'been rejected by the Deputy Secretary 
■vide his order dated 12-7-1963. Apparently 
the order of the Deputy Secretary was pass- 
ed on the ffle dealing with the application 
of the petitioner. The communication to the 
petitioner is signed by a subordinate officer 
for the Under-Secretary to the Government 
of India. The order passed by the jDeputy, 
Secretaiy was a quasi-judicial order by an 
administrative authority. The functions ' of 
tire Government are generally classified into 
three divisions, viz., executive, legislative and 
judicial. 

In Jayanti Lai v. F. N. Eana, AIE 1984 
"SC 648, the majority of the Supreme Court 
observed at the end of para^pn (lOj of the 
judgment that “functions \TOich do not fall 
strictly within the field of legislatiye or judi- 
cial, fall in the residu^’ class and must be 
regarded as executive”. Strictly, judicial 
functions being performed only by tiie 
Courts, Ihe Constitution pro'vides for the 
performance \ of only the executive and legis- 
lative functions by the Government. There- 
fore, the quasi-judicial functions performed 
by the Government or the administrative au- 
thorities would be regarded as an exercise 
of the executive power of the Government 
inasmuch as the_ authority exercising such 
powers are administrative authorities. The 
functions are quasi-judicial only, in the sense 
that the rules of natural justice have to be 
followed before deciding the matter. The exer- 
cise of these functions b}' the Central Gov- 
ernment is dealt by Articles 53, 73 and 77 
.of the Constitution. Article 53 (1) says that 
the executive power of the Union shall be 
vested in the President and shall be exer- 
cised by him either directly or ttuough the' 
officers subordinate to him in accordance with 
the Constitution. Article 77 (3) enables the 
President to malce rules for the more con- 
venient transaction of the business of the 
Government of India. These Eules are call- 
ed the Transaction of Business Eules. Under 
these Eules the business of the Government 
is authorised to be done by various officers 
on behalf of the Government. Unless a cer- 
tain item of business is specified to be done 
by the Minister himself or by the Secretary 
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himself, the rest of the business can be done 
by any of the officers of tire usual hierarchy 
in the Ministry, starting at the bottom -rvitli 
the Under-Secretary and ending -at the top ^ 
witli die Secretary. The Deputy - Secretary 
is an Officer in this hierarchy. He is, the^' 
fore, entitled to transact the business of the 
Government under die Transaction of Busi- 
ness Eules. It is not, therefore, necessary 
for -the Government to issue any separate 
authorisation to diese officers for transaction 
of any particular business on behffif of the 
Government, In view of' diis established con- 
stitutional position, it was not necessary diat 
the application of the petitioner under Sec- 
tion S3 of the Act should have been heard 
either b)’’ the President liimself or by any 
particular officer. Tlie decision of die 
Central Government is what may be called 
an institutionar decision as distinct from_ a 
personal decision, as I had occasion to point 
out in an Article entitled. “The one who 
decides must hear”, published in 2 Journal 
of the Indian Law Institute, pp. 423-433 
(1960). In such an institutional decision any 
authorised officer may deal ivith the business 
in question on behalf of die Government. 
The fact that a particular case was dealt 
until by him cannot be challenged on the 
ground tiiat tiic decision under appeal dealt 
svilli by liim was given by an Officer, who 
was hifpier in rank. For, every officer acting 
for die Government under the Rules of busi- 
ness is acting not for himself, but for tlie 
Government, The Government is the highest 
authority. It %vas higher tiian the Chief 
Settlement Commissioner, who ivas an officer 
of the status of a Joint Secretary. It is im- 
material if a Deputy Secretary happened to 
decide tiiis particular case on behalf of the 
Government. The decision is still of the 
Goveniment and is, tiierefore, by an autho- 
rity which is superior to tlie Chief Settle- 
ment Commissioner. 

7. Tlie Deputy Secretary, who decided 
die application of die petitioner under Sec- 
tion 33 was apparently not an officer to 
whom the rcsiauarj’’ power of the Central 
Government to act under Section 33 had 
been delegated by any notification in the 
official Gazette issued, under Section 34 (1) 
of the Act. As pointed out in Beli Ram v. . 
Union of India, AIR 1962 Punj 164, the . 
use - of .the word “also” in Section .34 (1) 
shows that this provision of delegation is in 
addition to the usual macliineiy. establish- 
ed by the mlas of business to act for the 
Government. It is clear, therefore,, that the 
Deputy Secretary who rejected ' the peti- 
tioner’s application was acting for die Cen- 
tral Government under die rules of business 
and it -was not nccessarj'’ that he should have 
been cidier higher in status dian the Chief 
Settlement Comnussioner or that he should 
have been notified under Section 34 (1). The 
mrst ground; of attack on the order at an- 
nexure 'G’ of the .wit petition, therefore,' 
fails. ■ , • 


8. Was the Central Government bpuiid 
to ave an oral , hearing to' the petitioner in 
dealing with his application under Section 33? - 
The answer to this question must be prima-r 
rilysou^t in the provisions of the Act it- 
self., Chapter W of tlie Act is entitled “Ap- 
peal, revision and powers of the officers 
under tlie Act.” Sections 22 and 23 deal 
with, appeals to the' Chief Settlement Com- 
missioner. Section 24 (1) deals wath_ the 
ordinary power of rewsion of the- Chief Set- 
tiement Commissioner, Section 24 (2) deals 
until the special power of tlie revision of 
the Chief Settlement Commissioner in parti- 
cular cases involving fraud or misrepreseuta- 
tion. Section 24, (Sj expressly states that no 
order which prejudicially affects any person 
shall he passed under Section 24 without 
giving such a person a reasonalile opportu- 
nity of being heard. Section 24 (4) provides 
that a person aggrieved by tiie order of a 
Cliief Settlement Commissioner, under Sec- 
tion 24 (2) may make an application for tlie . 
revision of the said order to tiie Central 
Government. "Sectioh 24, therefore, pro'vides 
for a revision. by the Chief Settlement Com-' 
missioner as also for a revision by the Cen- 
tral Government. Chapter IV does not give 
any other power of revision to the Central 
Gov'emment. Chapter V of the Act is entitl- 
ed “Miscellaneous”. . Section 83 occurs in 
this Chapter and it is entitled “Certain resi- 
duary power of the Central Gover^me^t’^ 
It enables the Central Government to call 
for tiie record, of any proceeding under tlie 
Act and to paSs any such orders as are not 
inconsistent witii any prolusions of the Act 
or Rules made thereunder, 

9. Tlie contention of the petitioner is 
that the power of the Central Government 
to act under Section S3 is a 'power, of revi- 
sion inasmuch as it enables the . Central 
Government . to call for the record of any .■ 
proceeding under, the. Act just as Sec- 
tion 24 (1) enables the Chief Settlement 
Commissioner to call for the record of any 
proceeding under the Act. He says tiiat the 
nature of the power of tiie Central, Govern- 
ment under Section 83 being similair to the 
nature .of the powur of the Chief Settle- 
merit Commissioner under Section 24 (1), tho 
power of the Central Government should be . 
regarded as a power of revision. , If the 
question merely w'as. regarding the nature of 
this power, tiiere would be no difficulty in 
regarding the nature of .tiie power of the 
Central Government as being llie ' same as 
that of the power of the Chief Settlement 

, Commissioner under Section 24 (I). But tiia 
question before us, is not that; of tlie nature ' 
•of Ills power, hut of- the procedure which 
tlie Central Covemrhent has to follow in 
dealiiig with an application under Section 83. 
In tliis respect, the ppwer of the Chief Set- 
tlement, Commissioner under Section 24 (1) 
and that of the Cenlxal Government under 
Section S3 are distinct and different from 
each other. This w'ould be shown by llio 
.followng reasons: 
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(a) Section ,24 (8) itself . provides .for the 
grapt of opportunity to a person before the 
order tiiereunder is passed against him. Seo- 

.. tion'33 does not make any such provision. 

‘ The limitation oh the power of the Central 
Government , that its order -should not be in- 
conh'stent with the provisions of the Act and 
the Rules must be understood tO' mean such 
provisions of the Act and die Rules as would 
govern -and apply to .the order passed under 
Section 33. For instance, it cannot be said 
that the order imder Section 33 cannot be 
passed without complying wdth the provisions 
of Rule 105 of the Dismaced Persons (Com- 
pensation arid' Rehabilitation) Rides, 1955, 
inasmuch as Rule 105 does not apply to an 
order to be passed imder Section 33 as will 
be shown later. 

(b) The power given to the Chief Settle- 
ment Commissioner and to the Central Gov- 
ernment under Section 24 is expressly call- 
ed the power of revision. On the other hand, 
die power of the Central .Government under 
Section 33 is called “certain residuary 
powers” and is not called a power of revi- 
sion. There are sound reasons for Ais dis- 
tinction. A full right of appeal on questions 
.of law ^d fact having been given to the 
Ghief Setdement Commissioner, the power 

• of revision to the Central Government was 
restricted only to the cases of payment of 
compensation obtained by fraud or misre- 
presentation under Section 24. These revi-' 
sional remedies were thought to be sufficient 
inasmuch as ' the Act also provides for full 
hearing by the Officer passing the orders 
and also by die appellate Officers. The hear- 
ing' provided to a party before the Officer 
passing the order and before the appellate 
authorities and the revisional authorities was 
apparendy thought to be sufficient by the 
legislature. This was why no hearing was 
provided for imder Section 33. 

(c) Chapter X\TII of the Displaced Per- 
sons : (Compensation and Rehabilitation) 
Rules, 1955 is entitled ‘Trocedure for Ap- 
peal Review '.and Revision”. It is an ele- 
mentaiy^ principle of die construction of 
statutes diat the same word is used for the 
statute in die. same sense .unless the context 
indicates otherwise. On the same princi- 
ple die words used in die Act are deemed 
to be used in die same sense in the Rules 
framed diereunder. 

Chapter XVIU of the Rules, therefore, 
fi would apply onl}'- to the appeals, review 
and revision in 'the sense in which ’these 
words are used in die Act. It would follow, 
therefore, that Chapter XVIII would not 
apply to “certain residuary power of the 
Central Government” exercisable under Sec- 
- . tipn 33 of the Act. When, therefore, R. 105 
applied the procediue of Order 41 of the 
Code of Cml Procedure to' die appeals- and 
re-visions under the Act, it must be under- 
stood that Order 41 was made applicable 
only to the , proceedings under Sections 22, 
23 and 24. . The proceedings under Sec- 


tion .33 were neither appeals nor revisions 
and Rule 105 could not, therefore, be under- 
stood to have applied Order 41 of the Coda 
of Civil Procedure to those proceedings. It 
would be against all canons of • interpreta- 
tion of statutes to hold that Section 33 deals 
with proceedings in appeal .or in revision 
when the Act specifically restricts the ap- 
peals to Sections 22 and 23 and revision 
to Section 24, The very' fact that -the legis- 
lature thought it fit to -use the words appeals 
in Sections 22 and 23 and revision in Sec- 
tion 24, while .using the words “residuary 
powers” in Section S3 is sufficient to show 
that tlie legislature wanted to call these 
three different powers by tliree different 
names and to keep them distinct and differ- 
ent from each other.' We are not entitled, 
therefore, to apply Rule 105 to tlie proceed- 
ings under Section 33 merely because the 
power exercisable thereunder by the Central 
Government may in some respects be simi- 
lar to the power exercisable by. the Ghief 
Settlement Commissioner under Sec. 24 (1). 
In Tact, it is only the nature of tlie two 
powers that is sirnilar. Everything else re- 
garding them is different. Wffifle power 
under S. 24 is exercised in every- case, the 
power under Sec. 33 is a residuary power 
which is hardly, if ever, exercised. It is 
not exercised as a matter of course. The 
power under Section 24 is exercised by a 
definite officer appointed under the Act but 
tlie power under Section 83 is just kept in 
resen'e for the Central Government as a 
last resort if needed in any special case. It 
is exerdsed by an institution and not by any 
particular person. As the proceeding under 
Section 33 is neither an smpeal nor a revi- 
sion within the meaning or the Act and the 
Rules, Rule 105 does not apply to it and, 
therefore, an oral hearing could not be 
claimed by the petitioner under Section 33 
by. relying upon Rule 105. 

10. It may be next considered whether 
apart from the provisions of the Act, natu- 
’ ral justice requires that an oral hearing must 
be dven by tlie Central Government to an 
applicant under Section S3. In Bharat 
Barrel and Drum Mfg. Co, v. L. K. Rose, 
AIR 1967 SC 361, the Supreme Court ob- 
senud in paragraph (9) of the judgment 
that 

“while considering the question of breach 
of principles of the natural justice, the Court 
. should not proceed as if tliey are inflexible 
Rules of natural justice of universal appli- 
cation. The Court has to consider in each 
case whether . in the ligjit of the facts and 
circumstances of that cases, the nature of 
the. issue involved in tlie inquirj', die nature 
of the order passed and die interests affected 
thereby, a fair and reasonable opportunity 
of being heard was furnished to the person 
affected." 

A similar approach to the question was made 
in die New Prakash Transport Co., Ltd. v. 
New Suwama Transport Co. Ltd,, AIR 1957 
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SC 232, where ihs Court laid down the fol- 
lowing guiding criteria: . , 

"Rules of natural. Justice , .vary, wi& the 
varying circumstances of statutory bodies 
and the rules ■ prescribed by the legislature 
under which they have to act and the ques- 
tioh whether in a particular ^e they have 
been contravened must be judged not by^ 
any preconceived, notion of what they, may 
be put in the li^t of, the provisions of the 
relevant Act” 

11. Let us examine the circumstances ol 
ttiic: particular case in the light of the above 
observation. Firstly, the petitioner in this 
case had a full hearing by two officers and 
thereafter by the Chief Settlement Commis- 
sioner under Section 24. It is well establish- 
ed that if oral hearing has once been given 
to a party it is not necessary that it should, 
be repeated at the subsequent stage of the 
proceeding. In S. Kapur Sin^ v. Union of 
India, AIR 1960 SC 493, the appellant had 
been given an oral hearing during the de- 
partmental inquiry. On consideration of the 
report of the Inquiry Commissioner, the 
Presideirt of India gaye tihe appellant notice 
to show cause why he should not be dis- 
missed from the Government service. The 
appellant submitted written representation to 
the President in response to the show cause 
notice, but was not heard orally by the 
President. ‘When he complained that the 
denial of an oral hearing by the President 
was a breach of natural justice, the Supremo 
Court repelled the contention by the fol- 
lowing words at the end of paragraph (23) 
of &e judgment:— , 

“An opportunity of making an oral re- 
presentation not being in our view a neces- 
sary postulate of . an opportunity of showing 
cause within the meaning of Article 311. of 
the Constitution, the plea that the appel- 
lant Avas deprived of the constitutional pro- 
tection of that Article because he was not. 
given an oral hearing by. the President carr- 
■ not be sustained.” 

12. Section 188 of the Sea Customs . Act, 
1878 provided for- an appeal to tire Chief 
Customs Authority mrd Section 191 of the 
said Act provided for a revision to the Cen- 
tral Government In F. N. Roy v. Collector 
of Customs, AIR 1937 SC 648, the peti- 
tioner complained that he was not ' given a 
personal hearing in, the appegl under Sec- 
tion 188 and in the . revision under Sec- 
tion 191. The Supreme Court negatived the'' 
contention- in paragraph (11)' of lire j’udg- 
ment in the following words; — 

“There is no rule of natural justice that 
at every stage a person is entitled to a per- 
sonal hearing." 

13. Right from tire inception there has 
been a complete consensus of judicial deci- 
sions That a right to a personal heating, is 
not a necessary part of audi alteram partem 
rule, In Board of Education v. Rice, 1911 
AC 179, tire House of Lords held that the 
Board having followed tiro procedure indi- 


cated by the rales framed tmder 'the statute;, . 
in question, there was no further •.obligation ;• 
on the Board to hear tihe appellant: eiffier ' 
personally or throu^ his represeiifc^ve, or-, .; 
counsel because there' ykes , no . indication 'iix'-.J': 
the statute to that effect. In Local ..Govern- , . 
ment Board v. Arlidge, 1915 AG 120,' The ' 

S rocedure in the appeal was to be rach ai 
le Board might' by rules determine. The 
House of Lords, observed that 'whatrthat , 
procediure is to .be in. detail- must depend , 
on the nature of the TfibunaL "The. Mir^to 
is at tihe head of tihe Local Government : , 
Board. The volume of work entrusted to 
him is very great and he caninot do the 
great hulk of it himself. , When, therefore, 
the Board is directed to dispose of an ap- ; ; 
peal, it does not mean that any. particular 
official of the Board is to dispose of it.-, la 
these circumstances. Lord Haldane, .L.. C.,;T 
concluded by the words ‘T do not think ffie 
Board was bound to hear the ; respondent 
orally provided it gave him the opportiinity 
he actually had,” These bvo Houses of 
Lords decisions have been quoted, with ap- 
royal by the Supreme Court in numerous • 
ecisions beginning with A. -K. Gopalan V. • 
State of Madras, 1950 SC £7. In para- . . 
graph (3) of the jud^ent in Gopalan's case 
Kania, C. J., observed as follows: — ' ‘ 

'T am not. prepared to raccept die conten-- 
tion that a right to be heard oraUy is .an - 
essential right of procedure even according., 
to the rules of natural , justice. The ri^t. 
to make a .defence may be admitted, but.' 
.there is nothing to support' the contention ■ 
that an ord interilew is compulsory.” 

14. It is to be furtlier noted that Dis- 
placed Persons (Compensation and Rehabi- 
Etation) Act, 1934 and the Rules framed 
•thereunder .have established .the authorities 
. and officers acting thereimder all over India, 

In respect of the orders passed by all of 
them,, the Central Government alone can act; 
under , Section 33. This is,- similar to the 
arrangement under tlie Mines and Minerals 
(Regulation and Development) Act, 1948 and 
the Rules made tliereunder by which , the 
Central Government has been given the 
power of review against the orders passed . 
by all State Governments. In' Shivji Natliu- > 
bbai v. Union of India,. AIR 1960 SC '606, ... 
die counsel for the appellant had argued in . 
ara (3) of the judgment diat it Avas inciini- ' 
ent on die Central Government to .“hear” , . 
the appellant before' deciding the reAlew ap- 
plication. The Supreme Court, however, ^ 
held in paragraph (9) of die judgment tliat 
it Avip incumbent on the Central GoA'emment 
to give a reasonable opportunity to die ap- ^ 
pellant to represent his case. ■ It is signifi- 
cant Aat the Court did , not use tiio word ’ 
'hear”, but only used the words “a reason- 
able opportunity to represent his case”. It,: 
Avas apparent diat the Court was not. em- 
phasising the oral hearing, but merely die 
necessity of an opportunily, Avhich may mean 
an opportunity to, make a representation in _ 
writing, but without an oral hearing. There- 
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What , can be corrected by a writ has to be 
ah error of law; but it must ’be such an error 
of law as can be regarded as one which is 
apparent on the face of the record. 'WTiere 
it is manifest or clem: that the' conclusion of 
law recorded by an inferior Court or Tribu- 
nal is- based on^ an obvious mis-interpretation 
of the relevant statutory provision, or' some^ 
times in ignorance of it, or may. be, even 
in disregard of it, or is expressly foimded 
on reasons which are wrong in law, the smd 
conclusion can be corrected by a writ of cer- 
tiorari. _ In all these cases, the impugned 
conclusion should be so plainly inconsistent 
with the relevant statutory provision that no 
difficulty is, experienced by the High Court 
in holding that the said error of law is ap- 
parent on the face of the record, It may 
dso be that' in some , cases, the impugned 
error of law may not be obvious or patent 
on the face of the record as such, and the 
Court may need an argument to discover 
the said error; but there can ' be no doubt 
that what can be corrected by a \TOt.of 
certiorari is an error - of law and tlie said 
error must, on the whole^ be of such a cha- 
racter as would ■ satisfy the test that it is 
an error of ‘law apparent on tlie face of the 
record. If a statutory provision is reason- 
ably capable of two constructions, and one 
construction has been adopted by' the infe- 
rior Court or Tribunal, its conclusion may 
not necessarily or always be open to correc- 
tion by a writ of certiorari. In our opinion, 
it is neiffier possible nor desirable to attempt 
<jither to de&e or to describe adequately all 
cases of error which can be appropriately 
described as- error of law apparent on the 
face of the record. Whether or not an im- 
pumed error is an error of law and an error 
of law which is apparent on the face of the 
record must always depend upon the facts 
and circumstances of each case and upon 
the nature and : scope of the legal pro'<nsion 
which is alleged to have been misconstrued 
or contravened.” ' - 

In Gangadhar Narsingdas . v. ,Asst. Colleo- 
tor. Customs, AIR. 1968 Goa 105, cited by 
-Mr.' Bautista, the case-law on this topic is 
reviewed, at some length. It was said in that 
case, relying- on the observations of Lord 
Denning' M. R. in R. v. Paddington Valua- 
■ tion -Officer, (1965) 2 All .ER 836 at, p. 842, 
that when an error goes 'to the very root of 
determination because of WTong approach, 
decision given by "quasi-judiciar authorities is 
amenable to certiorari. The law is well settled 
that the findings of fact reached by the in- 
ferior tribunal are not to be reviewed even 
if they are erroneous. 

8. T shall now address myself to the rival 
contentions urged at tlie Bar on this point. 
The appeal in this case was dismissed on 
- the preliminary ground without going, into 
the merits. The right of appeal being a crea- 
ture of the statute, its scope has to be de- 
termined by reference to Section 22 of tlie 
Act and Rule 25 of the Rules. Mr. Bhablia 
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invoked the pro-visions of Order HI, Rules 1, 
3, 8 (1) and 4 (1) of the Indian Ci-idl Proce- 
dure Code in support of his argument that 
the recognized agents were competent to 
prefer the appeal on behalf of the petitioner- 
company. In this coimection he relied on 
Satyanarayana v, Venkata, AIR 1957 Andh 
Pra 172 (FB) and on Srinivasachariar v. 
Chairman, T. A. Committee,' AIR 1964 Mad 
'235. Order m, R. 1 provides that any appear- 
. anoe, .appheation or act in or to any Court, 
required- or authorized by lavz to. be made or 
done by a party in such Court, may, except 
where otherwise, expressly provided by any 
law for the time being in force, be made or 
done by the party in person, or by his re- 
cognized agent, or . by a pleader appearing, 
applying or acting, as the case may be, on 
his behalf. 

Rule 2 refers to recognized agents. Clause 
(a) postulates that the recognized agents of 
parties by whom such appearances, applica- 
tions and acts may be made or done are per- 
sons holding Powers-of-Attomey, authorizing 
them to make and do such -appearances, ap- 
plications and acts on behalf of such par- 
ties. Clause (b) is not relevant for the pre- 
sent purpose. Rule 3 (1) pro-vides for service 
of process on recognized agents as if the 
same had been served on the parties in per- 
son, unless the Court otherwise directs. 
Rule 4 (1) says that no pleader shall act for 
■ any person in any Court, unless he has been 
appointed for the purpose by such person 
by a document in writing signed by such 
person or by his recognized agent or by 
some other person duly authorized by or 
under a Pow'er-of-Attomey to make such ap- 
poiutment. In the Andlira Pradesh case it 
was concluded: (1) that the presentation of 
an application for execution is an act re- 
quired or authorized by law to be done by 
a party in person, by his recomzed agent 
or by a pleader duly appointed by him in 
that behalf; (2) that acting includes applying 
and a pleader who malces an application on 
behalf of litigant acts for him and cannot do 
so unless he is duly authorized in that be- 
half; and (3) that tlie presentation of an ap- 
plication by a pleader to. whom the autho- 
■rify in the prescribed manner under Rule 4- 
of Order 3; Ci-vil Procedure Code, was not 
given is only -an irregularity which could 
be cured at a subsequent stage. 

In the Madras case the facts were that 
in an appeal against the order of the Reve- 
nue Officer filed before the Taxation Appeal 
Committee the appeal memo was signed by 
the Advocate of the assessee and not by the 
-assessee himself, wthout any vakalat having 
f been filed along with the appeal petition, and 
the Committee rejected tlie appeal on the 
date of hearing on the ground tliat the advo- 
cate had no authoritj’- to sign the appeal des- 
pite tlie Advocate’s ha-ving offered to pro- 
duce a vakalat. It was held that the appeal 
should not have been rejected. It was not 
necessary tliat the vakalat should have ac- 
companied the appeal petition. If a person 
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purporting to be the authorized agent , of the 
appellant files an appeal and. if he has the 
necessary authority to so file a petition, it 
cannot be regarded as defective in any way. - 
If the appeal petition was defective in any . 
manner it was the elementary duly of the 
body entrusted with the hearing or the ap- - 

E eals to have intimated the appellant and to 
ave permitted the defect to be rectified. 

Mr. Baptista refuted the above argument 
of Mr. Bhabha by stating that reliance can- 
not be placed on the Code of Civil Proce- 
dure, as it is not applicable to the proceed- 
ings before the Custodian and tire Adminis- 
trative Tribunal constituted as the authori- 
ties imder the Act. Assuming it applies, 
even tlien Section 3 of the Act \vill exclude 
its application. This submission of Mr. 
Baptista, it seems, is not without substance. 
The Admim’strative Tribunal is an authority 
of limited jurisdiction. It can exercise only 
such powers as are conferred on it in ex- 
press terms or by necessary implication. The 
Court would interfere when it docs not act 
within die ambit of the powers conferred 
upon it by the statute to which it owes 
its existence or when it transgresses the 
limits placed on its powers by die Legisla- 
ture or when it does not act in conformity 
with the fundamental principles of judicim 
procedure. (G. D. Labour Union v. Govt, 
of Goa, AIR 1969 Goa 17 at p. 29). It can- 
not, for example, exercise inherent powers, 
as in the case of a Civil Court under Sec- 
tion 151 of the Code of Civil Procedui'e. 

Order 3 being inapplicable, we have to 
turn to Section 22 of the Act read with 
Rule 25 and then decide whether diere is 
an error of law apparent on die face of the 
record, I shall confine myself at diis stage 
to die situation as op 12di December, 1966, 
when Dr. Fernando Jorge Colaco filed die 
appeal widiin the period of 60 days prescrib- 
ed by Rule 25 (1). The situation diereafter, 
in my opinon, is not decisive. Section 22 
spcalcs of “any person aggrieved by an order 
under Section 5 may pre- 

fer an appeal”. 

It is conceded by the Administrative Tri- 
bunal diat the petitioner-company is a per- 
son aggrieved within, the meaning of this 
Section and, therefore, is a proper authority, 
but it is said dial die appeal is not prefer- 
red by it but by its recognized agents and, 
therefore, it is not according to law. The 
recognized agents are not aggrieved by the 
order. Tlie word 'prefer’, in its dictionary 
sense, means “to bring, to apply,' to movo 
for” (Webster’s I'hird New International Dic- 
tionaiy and Dictionary' of English Law by 
Earl Jowill). Rule 25 ^(1)» speaks of filing 
appeals. The word ‘file’ means “to perform 
die first act of (as a law suit); to deposit at 
an office or in Court.” .It implies something 
more than ‘presented’ for adinission. It im- 
lies that a plaint or memo of appeal has 
ecn admitted and put on die file of the 
Court (K, J. Aiycr’s Manual of Law Terms 
and Plirases). Rule 25 (2) speale: of pre-' 
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sentation of appeals. The fact that the ap- 
peal was presented by Dr. Fernando Jorge , ' 
Colaco and later filed in the office of the Aa- • 
ministrative Tribimal is not in dispute. _ The 
requirements of Rule 25 are thus satisfied. ., 
The words ‘file’ and ‘prefer do not seem . 
to have the: same meaning used in the subr 
ordinate legislation. The question arises whe- 
ther the appeal -yvas preferred or brought by . ■ 

a competent person. . • 

Neither Section 22 nor Rule 25 contem- 
plates - that an appeal must necessarily be . 
brought by the party aggrieved in person. 

'If this were the intention of the Legislature, 
it would have said so in express terms. The 
object of this rule is to afford greater faci- 
lity to a party or his recognized agent or 
his pleader to perform certain acts which _a 
party would odieiwise be required to do in 
person, as in die , case of an application by 
an applicant to sue or appeal l3y, an appelr 
lant in forma_ pauperis, winch are to be pre- 
sented to the Court in person, ■ unless they 
are exempted from appearance in Court (see 
Order 33, Rule 3 and Order 41 Rule 1 of the 
Code of Civil Procedure). It is argued by 
Mr. Baptista that the recognized agents, in 
this oase, cannot be “any person agmeved” 
unthin the meaning of Section 22. This may 
be so. 

It is conceded by Mr, Baptista that an ap- 
eal can be filed and presented by them, 
ut he hastened to add that they cannot 
prefer an appeal on behalf of their princi- . 
pjd. This also seems to be die trend of 
thinking of die Administrative Tribtmal. hfr. 
Bhabha, on the other hand, contended that 
the Administrative Tribunal having held that ' 
M/s. V. S. Dempo & Co, (Pvt!) Ltd. are . 
the recognized agents and that die petitioner- 
company is a person aggrieved by die order 
of the Custodian within die meaning of Sec- 
tion _ 22, arid further having accepted the 
posidou diat the principle of Order 8, , - 
Rule 1 is embodied in Rule 25, it commit- ! 
ted ex facie a patent error of law when it 
held diat there was no appeal in accordance 
with law. This contention seems to be sound. 
The physical acte of filing, presenting and , 
preferring the appeal in the present case . , 
could be performed by the recognized agents 
who were competent to represent the ped- 
tioner company before the local official au- 
diorifcics. It is not tiie stand of, the Admi- 
nistrative Tribunal that the recognized. agents 
had no instructions to prefer die appeal on 
behalf of die petitioner-company. They were 
not unauthorized persons. 

’The appeal was preferred only on behalS 
of die petitioner-company . and in its name . 
by die recognized agents through advocate 
Dr. Fernando Jorge Colaco. - The latter had 
the audiority to prefer die aiipeal, The dis- 
tinction drawTi by die Administrative Tribu- 
nal in para 6, submitted Mr. Bhabha; is a . 
distinction without substance. I agree. Mr. 
Bhabha also submitted that assuming for die 
sake oE argument that die vakalatnaraa. in. ' 
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favour of Dr. Fernando Jorge Colaco should 
have been by the petitioner-company and not 
by the recognized' agents, in that case. Dr. 
Fernando Jorge Colaco . should have been 
^ven an opportunity to produce it. 

Mr. Bhabha also" said that the bringing of 
•an appeal only an irregularity which was 
curame at a subsequent stage. The Adminis- 
trative Tribunal may have acted more rea- 
sonably if tins action had been taken, but 
for the present purpose, . I would 'judge the 
order of the Administrative Tribunal in the 
light of the situation . as it existed on 12th 
December 1967 when the petition of appeal 
signed by Dr. Fernando Jorge Colaco • was 

E resented and filed. The error of law is to 
e discovered with reference to this situation. 
It may be added that the ‘show cause’ notice 
' under Section 5 (1) was served on the re- 
cognized agents as representing the, peti- 
tioner-company. An amount of more than 
one lakh of 'rupees due to the petitioner-com- 
pany and. lying with the recognized agents 
was also recovered from them as recognized 
agents. In a manner of spealting what is 
sauce for the goose is also sauce for the 
gander. The finding of the Administrative 
Tribunal that recognized agents can present 
an appeal, - but they cannot themselves bring 
an appeal on behalf of the petitioner-com- 
pany ^scloses an error of law al)parent on 
the face of the record. ■ 

, . It is a ‘spealdng’ order which could be 
corrected by a -writ of certiorari. It has not 
'the inscrutable face of the' “sphinx” as was 
pointed out by Lord- .Sumner in his classic 
decision in R. v. Nat Bell Liquors Ltd., 
(1922) 2 AG 128. Section 22 and Rule 25 
obviously have been misconstrued. They 
have to be given natural and literal mean- 
ing unless there is an ambiguity or anomaly,' 
Tltis error goes to the very root of determi- 
nation because of the -wrong approach. The 
reasons for rdecting the appem are '\OTong 
in law. This finding, it appears, is so “plain- 
ly inconsistent” -with tire scheme of Sec- 
tion 22 and Rule 25 that no difiGculty is ex- 
perienced in holding that an error of law is 
manifest on the face of the record. The 
duty of bringing to tire Administrative Tri- 
bunal an appeal by any person aggrieved can 
be performed either by the principal or his 
recognized ■ agents, or his meader. .These 
provisions do not seem to bar this action. 
They are enabhng previsions and not ab- 
solute pro-visions. The general rule is that 
an absolute enactment must be obeyed or 
fulfilled exactly, but it is sufficient if a direc- 
tory enactment is obeyed, or fulfilled sub- 
stantially. It is well settled tliat the statutory 
authority must address itself properly on the 
exercise of its statutory functions. I am in- 
clined to agree with Mr. Baptista that the 
Power of Attorney executed afterwards on 
16th Januarj’-, 1967, by the petitioners in 
favour of Dr, Ataide Lobo %vith power to 
delegate cannot render the appeal vahd if 
otherwise defective in substance. - The power 


of attorney has prospective and not back 
effect. , 

9. Mr. Bhabha next argued that harting 
regard to the general scheme of the Act the 
petitioner-company cannot be declared an 
evacuee and - its properties as evacuee pro- 
perty. What can he so declared, according 
to him, is a, natural person but not an arti- 
ficial legal person like the petitioner-com- 
pany. In this connection he drew my atten- 
tion to the definition of “evacuee property” 
in Section 2’ (f) (ii) of the Administration 
of Evacuee Property Act 1950 by way of 
comparison. Mr. Baptista, in his turn, also 
relied on this scheme in support of his con- 
tention that a company can be declared an 
evacuee and its properties evacuee propertJ^ 
■Mr. Bhabha invited my attention to Clause 2 
of the Goa, Daman and Diu Administra- 
tion of Evacuee Property (Amendment) Bill 
1969, which defines person ’ as includmg an 
association of persons or a body of indi-vi- 
duals whether incorporated or not. This 
amendment according to the Statement of 
Objects and Reasons appended to tire BiU, 
is clarificatory. The Bill^as not yet become 
law in this territory. I do not -wish to ex- 
press any cminion on this question. 'Ihe Cus- 
todian decimed the petitioner-company an 
evacuee by an ex parte order. The Adminis- 
trative Tribunal, an Appellate Authority, dis- 
posed of the appeal not on merits but on 
the above teclmical ground. The powers of 
superintendence over aU Courts and Tribu- 
nals cannot’ be limited by finality of orders, 
as in Section 22. They can be corrected 
when the statutory provisions are misread, as 
in this case. It is for the Administrative 
Tribunal to entertain and adjudicate tliis 
question in the first instance, and, in this con- 
nection, Section 37 (a) of the Act is not 
-without significance. This Court need not 
take qpon itself the task of adjudicating it 
in this petition. The Act creates special 
remedies ancL therefore, the parties are 
necessarily limited to those remedies. This 
aspect of the case need hardly be elaborated, 

10. In the -view taken of tlie matter that 
there is an error of law apparent on the face 
of the record, it is just and proper to direct 
that the order passed by the Administrative 
Tribunal dated 6th July, 1967, rejecting the 
appeal should be quashed. A \vrit of cer- , 
tiorari may accordingly issue. It may be 
emphasized that as in life so in law there- 
is no -virtue in short puts. The Administra- 
tive Tribunal is vested -svith a discretion to 
decide whether the order passed by the Cus- 
todian is right or -wrong, but this discretion, 
if I may say so, is to know through law what 
is just. (Discretio est discemeri per legem 
quid sit justum). It is of the utmost im- 
portance that where a quasi-judicial function 
is being exercised, as in tlie instant case, 
■with the result of Hepri-ving persons of their 
property, tlie persons aggrieved -whether citi- 
zen or foreimer should be satisfied that they 
have been dealt -with according to law and 
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sons mentioned, above. In the special cir- • ■ Govt. Pleader, for Respondents. 


cumstances of the case, there vriH be no order 
as to costs. Order accordingly. 

Petition allowed. 


Am 1970 GOA, DAMAN & BIU IIG 
(V -57 C 20) 

V. S. JETLEY, J. C. • . 

Sri Ananta Datta Gaundalkar, Petitioner 
V. P. V. Sinari Dy, Supdt. of Police, Margoa 
and others, Respondents. 

Writ Petn. No. 35' of 1969, D’/- 13-3- 
1970. 

(A) Constitution of India, _ Article 226 — ‘ 
Writ of certiorari — Principles ' of . natural 
justice. 

In proceedings before a quasi-judicial au- 
thority material relied upon by the authority 
for its decision must be supplied to tlie peti- 
tioner even without his asldng to enable him 
to make an eifective representation — Failure 
to do so amounts to violation of principles 
of natural justice and the resulting order is 
void ab initio. (Para 3) 

(B) Motor Vehicles Act (1939), Section 83 

(1) (b) — Suspension of registration A1-. 
leged use of vehicle for hire without valid 
permit ■ j;..- f—y'icate of registra- 
tion a i j ■ ! — Principles of 

natural justice must be followed. 

YTierc the show cause notice did not give 
names of passengers carried and petiboncr 
was not supplied copies of check report and 
statements of the passengersAvitnesses record- 
ed in his absence it was held that the sta- 
tutory obligation under Section S3 (l)_io give 
an eifective opporhmity to make representa- 
tion was not properly discharged by tho 
prescribed authority carrying out a quasi- 
judicial function of suspending certificato of 
registration and tliat the pebtioner was de- 
nied tlie right to cross-examine the xvitnesses, 
AIR 1965 Mad 403, Foil. (Paras 3, 4) 

(C) Motor Vehicles Act (1939), Section 35 

— Appeal against order of suspension of 
registration > — Appellate Authority also a 
quasi-judicial authority — Aulliority must fol- 
low principles of natural jush'ce — ^The appel- 
late authority . should have remedied the de- 
fects in procedure follovied by the.^ original 
outliority. (Para G) 

Cases Referred: Clironological Paras 

(1965) AIR 1985 Mad 403 (V 52)=- 
ILR (1965) 2 Mad 211, Ramaswami 
V. Regional Transport Officer 4- 

(1965) ^\IR 1965 Raj 149 (V 52)= 

ILR (1965) 15 Raj 100, Bhagatpura 
M. T. Co-operative Society v. K. 

S, jjhala i 
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, ORDER: — The short , question for consi- 
deration in this petition under Articles 226 
and- 227 of the . Constitution is whether ’ there 
was comphance xvitli the provisions of Sec- 
tion -83 (1) (b) (ii) of the Motor Vcliicles 
Act, 1939, before tlie certificate of registra- 
tion of the car belonging , to the petitioner 
was suspended for the maximum period of 
120 days. 

2. The material facts leading to the pefi-r 
tion may be briefly stated: On 14th August 
1969, at about 10.30 a. m, the car of the 
petitioner (GDL 1018) driven* by his driver' 
Murlidhar Redcar was checked by Margao 
Police on Margao-Colva road and was found 
carrjdng 7 passengers illegally. A ‘show 
cause’ notice dated 21st August, 1989, was 
issued to Qie petitioner requiring him to 
show cause as to why the certificate of re- 
gistration granted to him should not be sus- 
pended. On 1st September, 1969, the peti- 
tioner, in reply to this notice, ivrote tliat on 
enquiry from his driver Redcar he under- 
stood that a few persons including 3 to 4 
fishenvomen beggeci of him to give them ■ a 
lift. The driver, on hum.anitarian grounds, 
seeing that it was heavily raining, gave tli'emi 
a lift. The driver’ had been asked by . him 
to contact a mechanic of the petitioner 
before these persons were carried in the car. 
The petitioner denied that tlie driver car- 
ried them for any fare. Tlie respondent' 
No. 1, after considering the representation of 
the petitioner, found tliat the driver had car- 
ried 7 passengers in the car not on. liuma- 
nitarian grounds' but for hire. In this wevr 
of the matter he. passed an order suspending 
the certificate of registration for the maxi- 
mum period mentioned above, llie peti- 
tioner felt aggrieved by this, .decision and 
preferred an appeal to the respondent No. k 
This respondent did not' accept the version 
of the petitioner ^that 7 persons v/efe carried 
on humanitarian grounds. He. agreed with 
the respondent No. 1 that lliey were carried 
for hire. He, therefore, upheld the order 
passed by the respondent No. 1 suspenA’ng 
the certificate of registration and dismissed 
tlie appeal. The petitioner then approached 
this Court for relief in the exerciso of its 
writ jurisdiction. 

3. Section 33 (1) of tho Motor Vehicles 
Act. 1939, to the extent it is relevant for 
tlie present purpose, reads thus: — ’ 

"If any registering autliority or other pres- 
cribed authority' has reason to believe that 
any motor vehicle witliin its jurisdiction — . 

(b) bas .been, or is being, used for Lire or 
reward .without a valid permit for being 
used as such, 

the authority may, after giving tho oivner 
an opportunity of making any representation 
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he may wish to make (by sending^ to. the 
owner a notice by registered post acknow- 
ledgement due at his address entered in the 
certificate of registration), for reasons to ' be 
recorded in writiag, suspend the certificate , 
of registration of me vetiicle — 

(ii) in- any case falling under clause 
'for a , period not exceeding four months.” 
(hereinafter referred' tO as “the Act”). . 

The respondent No. 1, a Deputy Superin- 
tendent of Police, is the “other prescribed 
authority”, within the meaning of this sec? 
tion read with Rule 3 (20) of the Goa, 
Daman and Diu Motor Vehicles Rules, 1965 , 
made under the Act. He was therefore 
competent to act rmder the section. The 
words ' “reason, to believe"; “after giving the 
owner an opportunity pf makihg representa- 
tion”; and “for reasons to be recorded in 
writing” imply that the function of suspend- 
ing the certificate of registration is quasi-judi- 
cial and not administrative. The words “rea- 
son to believe” mean that the prescribed 
authority’’ should have sufficient cause to be- 
lieve. Did the driver carry 7 passengers in 
the car for hire or reward ? As the respon-' 
dent No. 1 is invested with legal authority 
to determine and decide tliLs question ob- 
jectively, he is under a duty to act judicially, 
not like a judge but something analogous to 
the duties of a Judge, in suspending the cer- 
tificate involving civil consequences. He is 
thus required to observe the principles ofi 
natural justice. The words “after giving the 
owner an opportunity of making his repre- 
sentation” are positive words reqiming that 
these -principles should be observed, but 
even when there are no such words in a sta- 
tute, yet justice will supply the omission of 
the Legislature where rights of parties are 
affected: Ridge v. Baldwin j (1963) 2 All ER 
66 (HL). - No one is' to be condemned un- 
heard. What the, section envisages is an 
effective opportunity and not a nominal op- 
portunity. Audi alteram partem is one of the 
first principles of justice. 

. 4. The material part of the order of the 
respondent No. 1 reads thus: — 

“From the facts of the case it is found 
that the 7 (seven) persons who were carried 
in the car were passengers. The contention 
of the owner that tliey were tfficen on huma- 
nitarian grounds as they were -stranded on 
the road is not at all supported by the pas- 
sengers who on the contrary have categori- 
cally stated that they boarded the- taxi at 
the Comunidade building Margao on the in- 
vitation of tire driver. One of the passen- 
gers has even reiterated that on earlier occar 
' sions also she had. travelled in the same car 
and had paid the fare. Furtliermore none 
of the passengers are either related or ac-^ 
quainted rvith the driver so as to give them 
■ a free lift. AH this goes to prove beyond 
doubt that the vehicle No, GDL-1018 was 
used illegally for hire.” 

TTiis order is assailed by Mr. S. IC. Kakod- 
kar, learned counsel for the petitioner, on 


the ground that it does not comply with tho 
requirements of Sec. 33 (1) Q^), - According 
to him, in absence of the check report or 
the statements of 7 passengers, the petitioner 
had no effective opportunity to represent his 
case and, in support of this contention, he 
relies ori Ramaswami v. R.. T.- Officer, AIR 
1965 Mad 403. : The ;facts of this case are 
on all fours vidth the facts of, the present 
case. The learned Single Judge of the 
Madras High Court constaied this section, 
in the context of the facts foimd, thus; — 

. “Such an opportunity must be an effective 
one and in order that it may be effective it 
is necessary that the owner must be mven a 
copy of the check report or he must be told 
in soine form tho material on which the 
registering authority has formed its belief, 
so that he may have the opportunity of coun- 
tering it, if he can. The requisite of gi'vdng 
an opportunity is -not merely a formal thing, 
but it is a matter of substance, more espe- 
cially when an elaborate enquiry, notwith- 
standing the fact that the charge will be of 
criminal nature, is not contemplated by the 

statutory provision 

'. In this case, the register- 

ing authority merely referred to the expla- 
nation of the petitioner denying the use oS 
the car as a taxi and declined to accept it on 
the ground that the check report of the Sub- 
Inspector gaye clear details. The Collector, 
the appellate, authority, also referred to the 
check report as containing details furnishing 
the- reason why the petitioner’s explanation 
slioffid not be accepted. It is, therefore, 
ob-vious that both the authorities below re-' 
lied on the check report, without furnishing 
a copy thereof to the petitioner. Tliat clear- 
ly is a deniffi to the petitioner of the oppor- 
tunity required by the law, to malce his re- 
presentation 

'■ It is sufficient to say that fail- 

ure to furnish a copy of the check report 
containing such information is cdntrai-y to 
the procedure prescribed by Section S3 (1).” 

The justification for this passage is that it 
effectively rebuts the arguments of Mr. Dias, 
learned counsel for the respondents, that 
there was compliance with this section. Did 
the petitioner 'have an oppoitunity to repre- 
sent effectively in absence of tlie check 
report or the statements of the 7 passengers? 
This was the material in support of the be- 
lief of the respondent. No. 1 that these pas- 
sengers had been carried for hire, and not 
on humanitarian grounds. Did they really 
state that they were carried for hire? Did 
ffie woman passenger in particular say what 
is attributed to her? What she is stated to 
haye said, has, indeed, serious consequences 
for the petitioner. This section does not 
make the respondent No. 1 the sole judge 
to determine these facts on the basis of ms 
own personal opinion. Mr. Dias, states that 
the -‘show cause’ notice served on the peti- 
tioner gives sufficient information for the pur- 
poses of .representation. This is not cor- 
rect. -All that it intimates is that the driver 



118 Goa [Prs. -4^6] A. Datta v. Dy. Supdt of Police C.) , A.i.iL 


had carried these passengers ' illegally and 
that is all. The names of the passengem are 
not mentioned. The substance of what they 
are reported to have said is also not men- 
tioned. \Vhat the prescribed authority did 
was to merely refer to the explanation of the 
petitioner den 3 ?ing the use of the car ■ for 
hire. This explanation he declined to accept 
on the ground diat it was, not borne out by 
the statements of the passengers. In Bhagat- 
pura M. T, Co-op. Society v. K. S. Jhala, 
AIR 1965 Raj 149, this section also came up 
for consideration and the learned Judges of 
the Rajasthan High Court observed: — 

"Now the opportunity of maiding die re- 
presentation can, by no means, become effec- 
tive unless there is the opportunity to make 
good that representation and in a fit case 
where evidence can alone make good the r^ 
presentation the opportunity to adduce evi- 
dence will have to be afforded. The. deci- 
sion diat the authority has to reach is not 
contemplated to be a capricious or an arbi- 
trary one, but should only be reached in a 
reasonable manner after the required oppor- 
tunity of making the representation to the 
owner of die veliicle is given.” 

5. It is next argued by Mr. Dias that 
the petitioner could have asked for die check 
report and the statements of diese passengers 
and since he did not do so therefore the res- 
pondent No. 1 was not under a duly to dis- 
close this material. This approach is whoUy 
misconceived. It is a legal duty of a quasi- 
judicial authority to disclose to the party 
affected the material ,^^ich forms the basis 
of Ills decision. The principles of natural 
justice require performance of this duty. It 
is not for the party affected to ask for it. 
It is a prejudice to any man to be denied 
justice. It is also said by Mr. Dias that 
the result would not have been different if 
die check report or the substance of die 
statements of die passengers had been sup- 
plied to the petitioner. In other words, it 
may be said that nodiing die petitioner could 
have said could .have made an)' difference. 
It is doubtful if this argument can be re- 
garded as a valid excuse for not giving an 
effective opportunity to die petitioner to re- 
resent his case. What his defence would 
ave been need not be speculated. A simi- 
lar argument, in a different conte.xt, was ad- 
vanced at die Bar in (1963) 2 All ER 66 
(Supra), at p. 61 and it was negatived by 
Lord Reid in the following words: — 

“I need not consider what the result would 
have been if the Secretary of State had 
heard the case of the appellant and then had 
given his own indeiiendent decision that 
the appellant .should be dismissed. But the 
Secretary of State did not do dial. He 
merely decided “that diere W'as sufficient 
material on - which the w'atch comr 
mittee could properly exercise their power 
of dismissal under Section 191 (4)” of the 
Municipal Coiporations Act, 18S2. So the 
• only operative decision is that of die watch 


committee and if it was a nullity, I do not . 
see how ^s statement .by the Secretary of 
State .call make it vaUd,” ,, ; . 

This . ivas a case where in exercising the . 
power of dismissal of die Chief Constable , 
conferred under the Municipal Corporations 
, Act IBS?, . there was infraction of the prin- 
ciples of natural justice. , In , State v. Onkar 
Nath, AIR 1960 Punj 8, cited by Mr. Kakod- 
kar,' while considering a siinilar argument in 
the light of Article 311 of the Constitution, 
that die Government sen'ant did not ask for 
reasonable opportunity, Grover, J., (as he 
then was) said: — 

^ "The requirement of reasonable opportu- 
nity does not depend upon the Government 
servant aslcing for it. It is a statiitor)' pro- 
tection that is afforded to the servant and a 
statutory obhgation cast upon the State and 
it is for die State to disdiarge that obliga- 
tion irrespective of whether the, protection is 
claimed by die . servant or not. If the. Court 
holds that reasonable ' opportunity was not 
given the order of dismissal must be set 
aside and the Court cannot be influenced by 
the consideration diat die dismissed servant 
did not ask for a reasonable opportunity.” 

There is a statutory obligation under Sec- 
tion S3 (1) (b) imposed on die prescribed 
authority to give the owner an opportunity 
of making any represeritation he may wish to 
make. This obhgation has to be discharged 
by the State, and in the absence 'of the 
• check report or the statements of the wit- 
nesses, it cannot be said diat an effeedvo op- 
portunity was given to the petidoner to sub- 
standate his representadon. The statutory 
protecdon AviU be rendered ineffeedve if 
the statutory obligadon is not discharged. In 
the h^it of diese decisions, Mr. Dias was 
left with no altemadve but, to concede diat ' 
the check report should have been supphed 
and since this \vas not done, there W’as vio- 
ladon of the principles of natural justice, 
but he repeats his earlier argument that the 
‘show cause’ notice satisfies die requirements 
of this Section. This does not call for 'any 
further comment. In. the counter-affidavit it 
is affirmed that the petitioner did not ask 
for an oral hearing or an opportunity to 
cross-examine the passengers. ' It was not 
possible for the petitioner to ask for tliis , 
opportunity in absence of the dieck report - 
or the statements of the passengers. It was 
for the respondent No. l*to have performed 
the statutory duty imposed upon him. 

C. The next question for consideration is 
whether the serious defects noticed in' die 
order of die respondent No. 1 were reme- 
died, in an appeal under Section 35 (1) of die 
Act, by die respondent No.' 2. Ilie respon-r 
dent No. 2 also is a quasi-judicial authority. 

It is true that he is not required to admi- 
nister justice as a Court of law but he is 
undoubtedly required to apply his mind to 
the facts of the case and then decide the, 
appeal on merits. The appellant . aiid the 
respondent No. 1 appeared before him in 
accordance with the provisions of Sec. ,85 (2) 
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of the Act, and placed' their respective 
points ' of view before him, I shall oriefly 
examine the order passed by him and en- 
deavour to show that he did not seriously 
apply his mind. The first part of the order 
sets. out the rival contentions of the parties. 
The second part deals with the arguments 
urged before the respondent No. 2 and the 
third part, mves reasons. In the memo of 
appeal prererred, it was pleaded that, the 
petitioner was not given an opportunity of a 
personal hearing; he xyas not shown the state- 
ments of the passengers which were recorded 
in his absence; and the respondent No, 1 re- 
lied upon these statements and the check re- 
port which were not recorded in the presence 
of the driver of the petitioner. It was further 
leaded that the petitioner is a well-to-do 
usinessman in Margao, having an establish- 
ed firip and that “the very charge of Tiire’ 
is something which degrades his prestige in 
the business market”. Section 33 (1) (b) 
was inserted to check the growing abuse 
, on the jjart of the owners of private cars to 
carry passengers for hire without a valid- 
permit^ but cases for suspension of certifi- 
cate of registration are to be decided on 
the basis of the evidence and hot oh irrele- 
vant considerations. , They affect the right 
of the car owners to ply their, vehicles. The 
respondent No. 2 may not.be xvrong when 
he speaks from experience that “carrying 
passengers on hire unauthorisedly is a lucra- 
. tive business”. The fact that the car had 
carried seven occupants or passengers when 
it was ^intercepted is not in dispute, but 
what is seriously disputed by Mr. Eakodkar 
is the conclusion recorded by the respon- 
dent No. 2: — 

“It is difficult to believe that such , a large 
number of" passengers were being carried by 
the driver purely on humanitarian grounds. 
The collection of these' passengers from a 
point only about 50 yards from the regular 
taxi stand and the destination at Colva, lend 
weight to the contention of the Sub-Divi- 
sional Police Officer.” . . 

Mr. Kakodkar submits that the petitioner 
was not even informed that his driver had 
collected these passengers in the manner 
pointed out -by uie respondent No, 2. This 
is so. . According to the respondent No. 2: — > 

“One of "the passengers is said to have 
stated before the Sub-Divisional Police Offi- 
cer that she had travelled in the same car 
on earlier occasions on payment of fare”. 

As an appellate authority, the respondent 
No. 2 should have IcQOvm that it is not fair 
to the petitioner that he .should be acting 
on the basis of the information given by the 
passenger whose name and address are not 
disclosed to the petitioner.' This is an ele- 
mentary principle of law. He should have 
called upon the respondent No. 1 to furnish 
to the petitioner a copy of tliis information 
^nd also the statements of the other oc- 
cupants before deciding the merits _ of the 
appeal. It may be said that the inquiry con- 


templated by this section is broad-based, but 
even so, the elementary pmciples of law are 
to be^obseryed. He also committed the same 
error as the respondent No, li It need hard- 
ly be emphasized that as an appellate autho- 
rity he should not have acted mechanically in 
upholding the order of the respondent No. 1, 
He could have remedied the defects of the 
respondent No. 1 pointed out earlier, at the 
appellate stage, but he failed to do so. One 
thmg more. It is also stated by him while 
considering the question -of the status of the 
petitioner that:— 

"No certificate of payment of income-tax 
has been adduced on behalf of the appel- 
lant to show his status”. 

This requirement was a common feature 
during the British regime but not thereafter. 
A party is jiot necessarily respectable because 
he pays a large amount of tax. Payment of 
tax is not an index to respectability. A care- 
ful perusal of the order passed by tlie res- 
pondent No, 2 would seem to show that as 
an appellate authority he failed in his sta- 
tutory duty to correct the errors of the res- 
pondent. No. 1, which go to fire root of the 
matter. The respondents acted on the basis 
of information not disclosed to the petitioner 
This they could not. 

7. To sum up: there was no compliance 
by the respondents with the requirements of 
Section 33 (1) (b) as rightly stressed by Mr. 
Kakodkar on behalf of the petitioner, and, 
therefore, the order passed by the respon- 
dent No. 1 suspending the certificate of 
registration of the petitioner, and upheld in 
appeal by the respondent No. 2, is void ab 
imtio, for want of observance of the prin- 
ciples of natural justice, and, therefore, must 

-be quashed. This case is far too clear for 
any argument by Mr. Dias. "What is void 
ab initio cannot be quashed any more than 
it can be upheld, Tms was also the view of 
the Executioner in ‘Alice In Wonderland’ 
when, he refused to execute the Cheshire Cat 
on the ground that "you can’t cut off a head 
unless there is a body to cut it off from”. A 
direction in the nature of certiorari may issue 
quashing the orders • passed by the respon- 
dents. The petition is accordingly allowed 
with costs. Mr. Kakodkar on bdialf of the 

, petitioner does not press the allegations of 
mahce against the respondents. 

8. It may be stated that the concerned 
department is not prevented from starting 
another inquiry in accordance witla the pro- 
cedure prescribed by law, but it would be 
in the ends of justice tlial tliis inquiry is 
dealt with by persons other than the respon- 
dents. This is because the respondents have 
expressed their views in clear terms. It is 
a well settled principle of law tliat justice 
must not only be done but should mani- 
festly be seen to be done. It is also a mat- 
ter for consideration by the Government 
whether a police officer should be exercising 
a quasi-judicial function as in tliis case under 
Section 33 (1) (b). Rule 3 (20) also enables 
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any persons otiier a police oiEcer to 
exercise this function^ . , ' 

* . , • Petition allowed. 



MR 1970 GOA, DAMAN & DIU 1£0 , 
(V 57 G 21) 

C. M. BAO, ADDL. J. G, 

Mukund Porobo Golvalkar, Petitioner v. 
Union of India and another, Bespondehts. 
Writ Petn, No. 21 of 1969, D/- -2-2-1970, 

(A) Land Acquisition Act (1894), Sec- 
tion 5-A — Hearing of objections — Decision 
On land owner’s objections not communicated 
to him — Non-communication per se is no 
proof of lack of bona tides or absence of 
public purpose — Govt, is, not bound to com- 
municate or even decide on tlie objections. 

(Para 5) 

(B) Land Acquisition Act (1894), Section 6 
— Declaration of requirement for public 
purpose — Questionability — In cases' of 
lack of bona tides and other colourable exet- 
dso of power, tire declaration is justiciable. 

(Para 5) 

Cases Referred; Chronological Paras 

(1963) AIR 1963 SC 151 (V 50) = 

1963-2 SCR 774, Smt. Somawanti 
V. State of Punjab 8, 6 

(1954) AIR 1954 Assam 81 (V 41), 
Sarairuddin Sheikh v. Sub-Divnl. 

Officer S 

(1952) AIR 1952 All 752 -(V 39) = 

ILR (1953) 1 All 251, Ramcbaran 
Lai V. State of U. P. G, 5 

(1952) AIR 1952 Trav-Co. 522 (V 39) = 

ILR (1952) TC 4S8, Mohammed 
Noobu V. The State of Trav-Co. S, 5 
Ataide Lobo, for Petitioner; Joaquim Dias, 
Govt. Pleader, for Respondents. 

OPDER: — Tins is a petition filed under 
Article. 226 of the .Constitution of India to 
quash the notification dated 5-5-69 issued -by 
me Government of Goa, Daman and Din 
under Section 6 of the Land Acquisition Act 
(hereinafter called ‘the Act’). The facts 
stated in the petition are these; 

In December 1967 the Municipality of , 
Panjim called the petitioner to appear in its 
office on 15-12-67 to deal with tlie matter 
of amicable acquisition of the land destined 
for widening of a road -which passes through 
‘Carmichem-Bhat’. The petitioner and 65 
otliers represented to the Minister for 
P. W. D. and Education, Government of 
Goa, Daman and Diu, on 14-12-67 stating 
tliat tlicre was no need to acquire the land 
and tliat by acquiring the land a number of 
fruit bearing trees would be destroyed. Tbo 
representation was forwarded by the Minister 
to tlie Municipality for necessarj’. action. 
The petitioner attended the meeting hold at 
the Municipal office at Panjim on 15-12-67 
and expressed that he was not agreeable 
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to the acquisition proposal. The Municipa- , 
lity informed the Government about the talk 
in "the committee, called for tenders for as- 
phalting tire proposed road and accepted the 
tender of contractor, Mr. Jerv'ajo Fernandes. 
The said contractor worked for 15 days and , 
then stopped the work. A£ter,.hc Expended, 
the work,' representation was made iDy tlie 
petitioner to the Chief, Minister of tliis. Union . 
Territory oh SO-S-68 stating that it was not. 
at all necessary to acquire tiie land to widen 
the road. Representation, to that effect was 
also -made to me Lt, Governor on 14-6-1968. 

In spite of all tliese representations notifica- 
tion dated 19-6-6S under Section 4 of the. 
Act was published in -the -Gazette .'dated 
27-6-68. The petitioner then submitted , his 
objections under Section 5-A' of the Act to 
the Dy. Collector, North Sub-Division, Pan- 
jim. Thht officer was dealing with tire matter 
of acquisition of the land in question, and 
be issued notice to iho petitioner that ho 
W'ould inspect the, land on ,24-9-68 at 
10.30 a. m. . It was mentioned in that notice 
that the petitioner should be present at the 
time of the inspection and ' should provide 
the relevant information regarding the diffi- 
culties, if any, that were likely to bo ex- 
erienced by me landowners and other- people 
y the Government acquiring tlie land. The 
Dy. Collector, North Sub-Division, Panjim, 
inspected the land in question on M-9-68 in 
the presence of tlie representative of the 
petitioner and otiiers, took necessary measure- 
ments, heard the parties and opined that ac- 
quisition of the land was not necessary. In 
November, 1968 tlio Sub-Divisional* Officer 
and Land Acquisition Officer wanted to ins- 
pect tlie land .in dispute but lie did not ins- 
pect. Die petitioner has no knowledge whe- 
ther any other enquirj^ was held by any other 
officer but notification under Section 6 of tho 
Act was issued by the Government on 3-5-69, 
which was published in the Government 
Gazette dated 22-5-69, to tho efiect that tho 
Government is satisfied after considering tho 
report made under Section 5-A of tlie Act 
that the' land specified in the schedule ap- 
pended to the notification is needed to be ac- 
quired for the public purpose, viz,, for con- 
struction and ividening of the Municmal 
road. Die petitioner is the oivner of plots _ 
8 and 9 mentioned in the schedule appended 
to the notification dated 3-5-69. Notice 
under Sections 9 and 10 of tho Act was 
served on tlie petitioner on 26-5-69. The 
notification dated 3-5-69 issued , under Sec- 
tion 6 of the Act was made with ulterior ' 
motive and is mala finle as the land- propos- 
ed to, be acquired is not necessary lor any . 
public purpose. There are number of pabn 
trees, mango trees and other fruit beaiing 
trec.s on the land proposed to bo' aequired 
and all of them ■ v.nll liave to be destroyed 
if the land, is acquired and tlie Government 
will have to pay lot of compensation. Tho - 
road proposed to be widened is not Muni- 
cipal- road but it is a private road; Dio. 
report of tlie Sub-Divisional Officer of Goa, 
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, North Division (Shri M. R. Patel) is against 
the necessity mentioned in the notification, 
so the Government coiild not be satisfied 
that the land was needed for public purpose. 
Due to the notification issued' by tire Govern- 
ment rights of the petitioner under Articles 
19 and 31' of the hrdian . Constitution have 
been ' affected. The notification dated 3-5-69 
issued under Section 6 of the Act is fit to 
be quashed and . set aside for the reasons 
mentioned in the petition, 

2. Counter-affidavit has been- filed on 
behalf of the respondents opposing .the peti- 
tion. They say that no right of the peti- 
tioner has been affected in any way, that the 
principles of natural justice were observed, 
that me land was acquired for the- purpose 
mentioned in the - notification, tliat the noti- 
fication is hot mala fide, that the road pro- 
posed to be widened is a Municipal road and 
that the petition is fit- to be dismissed. 

8. Even though number of grounds have 
been stated in the petition in support of the 
contention that the impugned notification is 
mala fide, illegal and unjust, the learned ad- 
vocate for . the petitioner argued before me 
only the following points and prayed to al-. 
low the petition. He relied on the decisions 
reported in AIR 1963 SC 151, AIR 1952 
All 752 and AIR 1952 Trav-Go 522. 

(i) . The Government has not given decision 

about the objections of the petitioner sub- 
mitted to the Dy. Collector, North Sub-Divi- 
sion, Panjim so the provisions of Section 5-A 
of the Act have been violated and the 
notification issued tmder Section 6 of the 
Act is invalid; ■ ■ * 

(ii) The Government had no material 
before it to hold that the land was needed 
for public purpose because the Dy. Collec- 
tor had reported that there was no neces- 
sity to acquire the land; ■ and 

(iii) The -road proposed to be widened is 
not a Municipal road as in the survey held 
in 1905 it was mentioned that no road ex- 
ists in the land proposed to be acquired. 

4. I have now to decide whether there 

is any force in the contentions of the peti- 
tioner and whether the notification issued 
by the Govt, of this Union Territory is in 
accordance with law. . • 

5. It is a settled point of , law that (he 
declaration made by Govt., -under Section 6 
of the Act that a particular land is needed 
for public purpose or, for a. company is con-, 
elusive evidence that 'the land is needed for 
a public purpose or for a company but if it 
appears that die declaration that die land is 
needed for public purpose or for a company 
is a colourable exercise of.- power it can be 
[held that the declaration is- not a conclusive 
evidence that the land is needed for pubhc 
purpose or for a. company, as the case may 
be. Vide decision. of die .Supreme Court in 
Smt. Somawanti v. State of Punjab, AIR 
ll963 SC 151 and the decision of the Hi^ 
Court of Travancore-Cochin in Mohd. Noohu 


V. , State of Trav-Co, AIR 1952 TG 522, In 
this case the petitioner contends that the 
road proposed to be widened is not a Muni- 
cipal road but that contention does not ap- 
pear to be con'ect because he himself stated 
in E^. ‘B’ i.e., the representation made on 

- 1-4^12-67. to the Minister for Education and 
P. W. D. Goa that the Panjim Municipality 

•had already constructed metal road of 3 to 
3.50^ meters wide at -Merces, ‘Carminchem 
Bbad about a month ago, that it was felt 
after consulting the owners of the land and 
residents of Merces that only 3 meters wide 
road was quite sufficient and accordingly the 
Municipality ordered to construct the road 
and that tiie metalling work of that road 
was completed a month ago. When in the 
representation made to me Minister for 
P,_ W. D. .and Education the petitioner ad- 
mitted in December 1967, that the road is 
a. Municipal road his contention now that 
the road is not a Municipal road cannot be 
considered correct. When the road proposed 
to be widened appears to be a Municipal 
road and when the Government by issuing 
a notification under Section 6 of the Act and 
acquiring the land wants to widen that road 
tliis Court cannot accept the allegations of 
the petitioner that the land is not needed for 
widening the Municipal road and cannot 
hold against the declaration made by the 
Government. Vide the decision of Assam 
High Court in . Samiruddin Sheilch V. Sub- 
Divisional Officer, AIR 1954 Assam 81. Un- 
doubtedly the Dy. Collector after maldng 
enquiries under Section 5-A of the Act, 
opined that the proposed acquisition would' 
not be in the interest of the larger public 
but the Govt, was not bound to accept hisj 
opinion. The petitioner has said in hisj 
petition "if the Govt, considered any other 
information the Govd:. acted beyond the scope 
of Section. 6 and such an information was 
not based on tlie true facts of the case.” 
The Govt, was not bound to inform the, 
land o\vners on what basis it declared tliati 
the land was needed for public purpose, 

' -viz., for la}Tng' the Municipal road and 
widening that road. It is for the petitioner; 
to prove that the Govt, had not acted bona 
fide. The only ground on wbich the peti- 
tioner urged befpre me that the Govt, acted: 

- illegally or its notification dated 3-5-69 is not 
bona fide is that no decision was given by 
the Govt, about the objections raised by tbe 
petitioner under Section 5-A of tlie Act 
before .the Dy. Collector. The decision in 
Ram Charan Lai v. State of Uttar Pradesh, 
AIR 1952 All 752 was cited on bebalf of the 
petitioner in support of his contention tliat 
if ' provisions of Section 5-A of tlie Act 
have been violated then the notification issu- 
ed under Section 6 of the Act becomes with- 
out jurisdiction. Tliat decision was based 
.on the fact that the petitioner was not given 
an opportunity of being heard in support of 
his objections under Section 5-A of the Act 
by the Collector, In this case it is not said 
that such an opportunity was not given to 
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iiie petitioner. The petitioner admitted in 
para 10 of his petition that the Land Acqui- 
sition OIBcef inspected the land in question,- 
made necessary measurements, heard the 
parties and opined that it appeared to him 
that the acqtiisition was not necessary. 
\^^en the Land Acquisition OfiBcer gave the 
petitioner an opportuiiity of being heard in 
person about, his objections raised under 
Section 5-A of the Act, made further en- 
quiry and submitted liis report to the Go-vt. 
it cannot be said that no proper enqu^ was 
made under Section 5-A or that principles 
of natural justice have been violated. It is 
nowhere mentioned in Section 5-A of the 
Act that' tire Govt, should give in writing 
decision about the objections raised by the 
persons interested in the land. .It is men- 
tioned in sub-section (2) of that section tliat 
the Collector would submit his report to the 
appropriate Govt, and the decision of that 
Govt, on the objections raised , shall be finah 
The Govt, need not write its decision after 
perusing the report of tire Collector. If it 
comes to the conclusion after perusing the 
report of tire Collector .that the land should 
be acquired it wiU issue rrotification rmder' 
Section 6 of the Act and otlrervvise it rvill 
drop tire proceeding. I find practically no 
strength in the contention of the petitioner 
that the notification issued in this case under 
Section 6 of tire Act is invalid for the Govt, 
not giving decision about the objections of 
the petitioner raised under Section 5-A of 
the Act, because in my opinion the Govt.’s 
decision is the notification issued rmder Sec- 
tion G of tire Act. 

6. Widening a public road is public pur- 
pose. Merely because the petitioner alleges 
tlrat the Govt, will have to pay very much 
compensation it cannot be said that the land 
should not have been acquired. The rights 
of the petitioner either under Article 19 or 
Article 31 of tire Constitution of India have 
not in any way been affected because follow- 
ing proper law and principles of natural 
justice notification dated 3-5-69 had been 
issued. 

' 7. I find no reason to allow this peti- 
tion. The petition is dismissed. 

Petition .dismissed. 
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Gulablrai Vallabhbhai Desai, Applicant v. 
H. A. Klran, Collector of Daman, and others. 
Respondents. 

Civil Mlsc. Appln, No. 35 of 1969, D/- 
18-2-1970. 

(A) Constitution of India, ' Article 133 — • 
Civil Proceeding — Final order, in cirni pro- 
ceeding — Final Order is to be correlated 
to facts in dispute' — Dispute disposed of 
in original ciril proceeding under Article 226 


involving assertion and , enforcement of ci-vil 1 
riglrts ■ — Requirements of — Article 133 (1) 
held satisfied. AIR 1966 SC 1445, Foil. . . 

(Para 2] . 

(B) Constitution of India, Article 133 (1) . - 

(a) — : Value of subject-matter — Value en- 
visaged is of the subject-matter of dispute. 

The petitioner in . proceeding under Arti- 
cle 226 claimed that he was entitled to retain 
90 acres of. grass lands held by him, by virtue 
of Section 4 (b) of Daman (Abolition of Pro- - 
prietorsliip of Villages) Regulation 1962. as 
they were not grass and pasture lands. The 
High Court came to - the conclusion that 
the revenue autliorities had arbitrarily classi- 
fied those lands as grass lands and issued 
a mandamus requiring them to act accord- 
ing to law and not to .treat the lands as such 
till there was a quasi-judicial enquiry unde? 
Section 12-A of Regulation. 

Held, that the value of . the lands could 
not be taken into consideration for puip)Oses 
of valuation -under Article 133 (1) (ah There 
was a dispute in relation to tlie lands in peti- 
tion under Article 226 when it was filed but 
it could not be said tliat at the time of tho 
final order it was “still in dispute on appeal” 
for the purpose of sub-clause (a). 

(Para 8) 

(C) Constitution of India, Article 133 (1)' 

(b) — “Property” — Meaning of. 

■ Expression “property” in sub-clause re- 
lates to property other than which is the 
'subject-matter of proceeding in which there 
is a final order passed. This sub-clause is 
alternative and independent of sub-clause (a). 
AIR 1965 SC 1440, Relied on. (Para 5) 

* (D) Constitution of India, Article 133 (1)' 

(c) — Certificate of fitness for appeal — - 
Substantial question of la^Y. 

'This sub-clause has been designedly word- 
ed in wide terms. Discrefa’on conferred tliere- 
under has to be judicially exercised along well 
■ settled lines. Sub-clause (c) may take in 
cases where the pecuniary value of the pro- 
perty concerned is less than Rs.'20,000/- but 
the questions involved are of general public 
or private importance. The requirement of 
fitness has no bearing with tlie requirement 
of a substantial question of law oeing in- 
volved. This later requirement is decisive 
when there is a dberee, judgment or final 
order of affirmance and not variance. 'Iliis ' 
sub-clause may not apply even tlipugh sub- 
stantial questions of law are involved, 

(Para - 61 

(E) Constitution of India, Article 132 (1} 

— Substantial question , of law. 

Questions of law finally and authoritatively ■ 
decided by- the Supreme Court arc no more 
substantial questions of law. They are only 
questioni of law. AIR 1947, FG 37 fc AIR . 
1958 SC 325, Foil. , (Para 7) 

Ca.scs Referred! Chronological Prims ■ 

(1967) AIR 1967 SC 1110 (V 54)= 

1967-1 SCR 602, Gidab Bhai. v. 

Union of. India ,4 

.(1966) -AIR 1966 SC T 445 (V 53) = 

.1966-3 SCR 198, Ramesh v, Gcndalal 2 
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UOeS) AIR 1965 SG 1440 (V 52) = 

‘ 1965-2 SCR 751, Chittarmal v. 

. Pannalal ' .6 

(1965) AIR 1965 SC 1818 (V 52)= 

1965-1 SCR 190, Narayan Row v. 
Ishwarlal Bliagwandas S 

’(I960) AIR- 1960 SC 356 (V 47) =■ 

1960-2 SCR 346, State of J. & K. 

. V. Ganga Singh ' 7 ' 

'(1958) AIR 1958 • SC 825 (V 45), _ 

State of Mysore v. H. L. Chablani 7 
’(1953) AIR 1953 SC 210 (V 40) = 

1953 SCR 1144, Election , Comniis- ' 
sion V. Yenkata Rao R 

(1947) AIR 1947 EC 87 ’(V,34)=' 

■ 1947 FLJ 70, Erishnaswami V. 

Govemor-General-in-Council 7 

’(1945) AIR 1945 FC 47 (V 32)= ’ 

' 1945 FCR 103, Secy, of State v. 

1. M. LaT. 7 

’(1944) AIR 1944 FC, 23 (V 31)=- 
‘ 1944-6 FCR 51, Jagannaih Baksh 

V. United Provinces 6 

:(1901) 28 Ind App 11= ILR 23 All 
22'7, Banarsi Prosad v. Kashi Krishna 
Narmn - 6 

R. J. Joshi, for Applicant; J. Dias, Govt. 
Pleader, for Respondents. 

ORDER; — In his application dated 9th 
December, 1969, the petitioner — Gulabhai 
VaUahhbhai Desai — seeks a certificate for 
leave to appeal to the Supreme Court under 
Article 132 (1) and sub-clauses (a) to (c) of 
Art. 133 (1) of the Constitution, The propos- 
ed appeal is against tlie final order passed 
by this Court on 17th October, 1969 in a 
petition ffled by the petitioner, tmder Arti- 
cle .226 of the Constitutioh. The material 
facts are explained at length in that order 
and therefore they need not be repeated. 
The following questions were decided by this 
Court in the said petition: — 

“(1) Whetlier. the petitioner is the pro- 
perietor of &e village “Regunwada”, within 
the meaning of Section 2 (h) of the Daman 
(Abolition of Proprietorship of Villages) Regu- 
lation, 1962; (2) if the petitioner is not the 
proprietor as defined under the said Sec- 
tion 2 (h), whether the Damaii (Abohtion of 
Proprietorship of Villages) Regulation (Amend- 
ment) Act, 1968, in so far as, it ^retrospec- 
tively defines the word "village” in Sec- 
tion 2 (d) as including a part of a village, 
is invalid. Article -SIA of the Constitution 
being inapplicable; (3) if the petitioner -is the 
proprietor as defined -under the said Secb'on 
2 (h), whether the 90 acres of land classified 
as the grassland arid the 20 acres of 
classified as the pasture land, on behalf of 
the respondents, are reaUy grass and pastme 
lands as understood under the Regulatioiy (4) 
whether the view taken by tire respondents 
1 and 2 that they are the mass and pasture 
.lands is in violation of the principles of 
natural justice; and (5) whether the propos- 
ed action of taking over the said lands is m 
violation of Article 14 of the Constifotion, as 
similar action is not contemplated -by mese 


respondents against other persons similarly 
situated.” ^ 

Question (No. 1) was . answered in the 
affirmative. . Questions (Nos. 2 and 5) in the 
negative. Question (No. S) in the affirmative 
in relation to 20 acres of land classified as 
pasture lands. Question No. 4 in the affir- 
mative in relation to 90 acres of land classi- 
fied as grasslands. 

2. In support of the application, Mr. R. 
J. Joslii, learned counsel for the petitioner, 
submits that the case of the petitioner falls 
under sub-clauses (a) and (b) of Article 133 
(1) of tlie Constitution and, therefore, the 
Court is bound to grant the certificate ap- 
plied for. The petitioner has a right to the 
certificates applied for provided his case falls 
under these sub-clauses. Sub-clause (c) con- 
fers no such right. Article 133 (1) of the 
Constitution may be read: — 

"An appeal shall lie to the Supreme Court 
from any judgment, decree or final order 
in a ci\m proceeding of a High Comt in 
the territory of India if the High Court cer- 
tifies — (a) that the amount or value of the 
subject-matter of the dispute in the court 
of first instance and still in dispute on ap- 
peal was and is not less than twenty thou- 
sand rupees or such other sum as may be 
specified in that behalf by Parliament by 
law; or (b) that die judgment, decree or fin^ 
order involves direcdy or indirecdy some 
claim or question respecting property of the 
hlce amount or value; or (c) that 
the case is a fit one for appeal to 
the Supreme Court; and, where the judg- 
ment, decree or final order appealed from 
afiBrms the decision of the Court immediately 
below in any case other dian a case refer-i 
red to in sub-clause (c), if the High Court 
further certifies that the appeal involves 
some substantial question of law.” 

As -will appear from the final order pass- 
ed, the disputes between the parties were 
finally disposed of in so far as this Goiut 
is concerned. The final order is to be corr 
related to die facts in dispute. The disputes 
, were disposed of in an original civil proceed- 
ing -under Article 226 of the Constitution in- 
volving the assertion and enforcement of. 
civil rights. The words “civil proceeding’’ 
are not defined in the Constitution nor in the 
General Clauses Act. IVliat is meant by 
“ci-vdl proceeding’ is explained by the Supreme 
Court in Ramesh v. Gendalal, AIR 1966 SG 
1445. HidayatuUah, ff., (as he tiien was), 
spealdng, for the Supreme Court said at 
page 1447: — 

"The term ci-vil proceeding has been held 
in this Court to include, at least aH pro- 
ceedings affecting civil rights, which are not 
criminal. The dichotomy between civil and 
criminal proceedings made by the Civil Law 
■Jurists is appafendy followed in Articles 133 
and 134 and any proceeding affecting civil 
i.e., private rights which is not criminal 
in nature,’ is civil. This -view was expressed 
recently by this Court in- Narayan Row v. 
Ishwarlal Bhap^andas, AIR 1965 SC 1818 
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Shah, J., spealdng for the majority, first really -no dimute and therefore for ihe pufi 
summarises all the provisions in the Consti- poses of valuation . in sub-clause - (a), .' their 
tution bearing upon mpeals to tliis Court value is not to be taken into consideration., 
and after -analysis, holds that the words "civil The value envisaged is. of the subject-matter ., 
proceeding” are used in the 'widesf sense, ', of the dispute.' There has to be- a difterence . 
that in contradistinction to criminal proceed- or_ an isme , between the parties before the 
ings they cover all proceedings which affect “dispute”, could arise. The finality has to be 
directly civil rights. A proceeding under in relation' to the dispute. According to Mr. 
Article 226 for a vait to bring up a proceed- Joshi,. the petitioner is interested in getting ' 
ing for consideration must be a civil pro- a decision from this Court that they are real- 
ceeding, if the original proceeding concern- ly not- grasslands. This may be so, but as' 
ed civil rights.” rightly submitted by Mr. Bhabha, this Court . 

The additional requirements in sub-clauses is not the proper forum to decide the charac- 
(a) and (b) are also to be satisfied before the ter of these lands. There was a dispute in 
petitioner could claim the certificates applied relation to these lands in the petition lunder 
for as a matter of right. In relation to these Article 226 when it was filed, but it cannot 
sub-clauses, the relevant facts may be broad- ■ that at the time of the final order it is 

ly stated. ' . “sbU in dispute on appeal”' for the purposes 

3. In February, 1930, during the Portu- of sub-clause (a). ^ 
guese .regime, the petitioner purchased the regard to 20 acres of pasture lands , . 

village ‘Rengunwara^ measming 320 acres of finding of this Court was: — 
land for Rs. 50,051/-. As wdU appear from . As regards 20 acres' of pasture lands in- 
para 8 of the final order, the disputes be- viev/ of the clear admission made by the peti- - 
tween tlie petitioner on the one hand and tioner in ihe petition before the Supreme 
the respondents on the other after hbera- Court that tliey are “no doubt pasture lands 
tion in December, 1961, related to 90 acres the same were used by the petitioner for 

of grasslands and 20 acres of pasture lands, the purpose of grazing his cattle”, it is not 

There was no dispute regarding remaining now open to the petitioner to. turn round 

acres of land purchased by the petitioner. that this admission is not correct. 

According to the petitioner, these 90 acres of to abide by that admission. In . the 

grasslands and 20 acres of pas toe lands are result these lands are to be regarded as pas- 
not grass and pasture lands and, therefore, Imds included in the definition 61. 

he is entitled to claim them under sub-sec- estate” under Article 31 (2) (a) (iii) of -the 

tion 4 (b) of the Daman (Abolition of Pro- Constitution, and, therefore,' they have the 

prietorsliip of Villages) Regulation 1962 protection of this ^ticle. Their taking over 
(hereinafter referred to as the “Regulation”), cannot _be questioiied on the ground of con^ 

Under that provision, a proprietor is per- travention of Articles 14, 19 and 81, The con-', 
mitted to retain land in his personal culti- tention . of Mr. Joshi that this Article^ talces • ' 
vation except grass and pasture lands. The ha opty public pasture lands and not privately 
respondents classified these lands as grass pastime lands ^ does not irnpress me.- 

and pasture lands. In regard to 90 acres of 1®^2^ ®f ^ticle indicates that, ivith- 

grasslands the conclusion of this Court was in its wide sweep, it does take , in privately 
that they had been arbitrarily classified as ®y’h®d estates including lands for pasture, 
•grasslands: — The . petitioner has no case in so far as this 

wew taken by the respondents that catc^ry of I^d is concerned: It vested in 
they are grasslands on the basis of an exe- ^® ,, ®®hral Government under the Regula- 
cutive inquiiy witliout conforming to the j • • r i. ' 

principles of natural justice and also in con- ■ j decipon of the Supreme Court refer- 

ti-avention of Article 31 (1) of the Constitu- is Gulabhai v. Union 

tion, has not the support of law. It is not India, AIR 1967 SC llip. The petitioner 
binding on the petitioner. This question now not mentioned the , value , of 90 acres .of 

has to be decided by the Mamlatdar and tlie grasslands and _ 20 acres of pasture lands 
Collector according to law. Mr. Bhabha proceeding under . 

submits — and rightly — tliat this Court is An®/® , . omission was not even . 

not tlie proper forum to decide the character- rectoed m the application for the certificate 
of these lands. Evidence may have to be applied tor except for the statement in gene- 
led and fact investigated.” ral terms- m para 4 “that the amount or value 

In this view of the matter, a direction in of th® simject-matter of the dispute in this 
the nature of mandamus v.'as issued to the Court and stiff in dispute in appeal to tlie 
respondents requiring them to act according Supreme Court, was and is. not less than 
to law and not to treat these lands as grass- Bs. 20,000/-". It is argued by Mr, Joshi 
lands, unless, as a result of a quasi-judicial that considetog the fact that the" above vil- . 
inquiry emnsaged in Section .12-A of the Inge measuring 320 acres of land v.'as,pur- 
Eegulafa'on,- as amended by the Daman (Abo- chased as early as February 1930 for Rupees 
hb’on of Proprietorship of Villages) Regulation 50,051, its_ value at the time of tiie petition 
(Amendment Act 1968, these lands are re- under Article 226 and also at the time of 
garded as -gras.slands (hereinafter referred to the final order ought to be much more and, 
as die "Amendment Act”). It will thus be on that basis, it should be held that the 
clear that in regard to these lands, there is value of these 20 acres is Rs. 20,000/- or 
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more. : 1 am afraid this basis is not a safe 
criterion for ibe purposes of the certificate 
applied.for under ^sub-clause (a). A number 
of factors, for example, situation, produce, 
etc., are to be talren into account for the pur- 
poses of valuation. The case of the peti- 
tioner has to be brought withiii the four 
comers of this sub-clause. I would concede 
that the question of valuation is not to be 
considered in a narrow sense for, the pur- 
poses of an appeal, but, at the' same time, 
I would not resort to surmises and conjec- 
tures. The test of valuation in sub-clause (a), 
in my opinion, is not satisfied. 

5. Sub-clause (b) also, it appears, will 
not be attracted. . ;In .Chittarmal v. Pannalal, 
AIR 1965 ,SG 1440 Shah, J., ^ealdhg for 
the Siroreme Court construed this sub-clause 
as under: — ' 

■‘"To attract the application of Article 133 
(1) (b) it is essential that there must be — 
omitting from consideration other conditions 
not material — a judgment invol^g directly 
or indirectly some claim or question respect-, 
ing property of an amount or value not less 
than Rs. 20,000/-. The variation in the 
language used in clauses (a) and- (b) of Arti- 
cle 133 (1) pointedly higlilights the condifa'ons 
which attract - the application of the two 
clauses. Under clause (a) what is decisive 
is the amount or value of the subject-matter 
in the Court of first instance and “stiU in 
dispute” in appeal to the Supremo Court; 
under clause (b) it is the amount or value 
of' the property respecting which a claim or 
. question is involved in the judgment sought 
to be appealed from. The expression “pro- 
perty” is not defined in the Code, but hav- 
ing regMd to the use of the e.xpression 
“amount” it would apparently include money. 
But the prope^ respecting which the claim 
or question arises must be property in addi- 
tion to or other than the subject-matter of 
&e dispute. If in a proposed appeal there 
is ■ no claim or question raised respecting 
property other tlian the subject-matter, 
clause (a) -will apply; if there is involved in 
tire appeal a claim or question respecting pro- 
perty of ah amount or value not less tiian 
Rs, 20,000/- in addition to or other than 
the subject-matter of the dispute clause (b) 
tyill apply.” ' _ 

This decision is relied upon both by Mr.- 
Joshi for the petitioner and Mr. Dias for the 
respondents. Mr. Joshi is ashed as to how 
the principle -emmeiated by the Supreme 
Court really helps the petitioner. • He con- 
tends that what is challenged in the petition' 
’.is the vahdity of the orders made under the 
Regulation, which are made applicable to the 
lands of the petitioner valued, according to 
the petitioner, for more than Rs. 20,000/- 
and, therefore, sub-clause (b) applies. It is 
somewhat difficult to appreciate this con- 
tention. The final order passed by this 
Court does not involve direcuy or indirectly 
/any claim or question resjjecting property 
of the like amount or value”, in addition to 


or other than the subject-matter of -.the dis- 
pute and consequently sub-clause (b) will 
not apply. The expression “property” in this 
sub-clause , would seem to relate to property 
other than that which is . the sub- 
ject-matter of the ; proceeding under 
i^tide 226. Beyond -the, subject-matter of 
me ^dispute in relation to 20 acres of pasture 
•lanos, there is no other property in regard to 
wliich claim or question arose apart from the 
fact that it is not proved fhat the value of 
these lands_ is Rs. 20,000/- or more. Sub- 
clause (b) is alternative and independent of 
sub-clause (a). In the proposed appeal there 
is no ■ claim or question raised respecting 
property other than these 20 acres. Assum- 
■ ing for the salce of argument that the subject- 
matter of the dispute is the validity of the 
orders^ made under the Regulation and not 
these lands, even then there is no claim or 
question respecting them or any otlier land 
vdued at Rs. 20,000/- or more. The test 
of vduation for the purposes of sub-clause 
(b) also is not satisfied. 

6. Sub-clauses (a) and (b) being inappli- 
^ may now turn to sub-clause (cj 
which, as the phraseology, shows, is desig- 
nedly worded in very wide terms, A discre- 
tion conferred thereunder has to be e.xer- 
cised jufficially along well settled lines. In 
me words of the Federal Court in relation 
*^*^°*^ Constimtion Act 

X935, providmg for leave to appeal to His 
Majesty m Council it was said: — 

‘The question of grant of leave to appeal 
to H:s Majesty in Council must be dealt 
With on the facts and circumstances of each 
case. It is neither possible nor desirable to 
ctystalhse the rules relating to the exercise 
- or me Court s discretion in the matter.” 
yagannath Baksh v. United Provinces, AIR 
1944 ' FC 23). 

Sub-clause (c) may take in cases where 
me pecuniary value of me propertj' concern- 
ed is less man Rs. 20,000/-, but me ques- 
tions involved are of general pubhc or pri- 
vate importance. The requirement of fitness 
has’ no bearing with ihc requirement of a 
substantial question of law being involved. 
Tffiis later requirement is decisive when tliere 
is a decree, judgment or final order of affirm- 
ance and not variance. It is possible to 
conceive of cases where this sub-clause may 
not apply m^en mough substantial questions! 
of law are involved. This would, depend 
upon me facts and circumstances of each 
case,- In Banarsi Prosad v. Kashi Ki-ishna 
Narain, (1901) ILR 23 All 227 (PC) Cl.-(c) 
ot Section 109 of me Civil Procedure Code 
similar to sub-clause (c), was construed by 
me Privy’ Coimcil. mus: — 

“That is clearly intended to meet me spe- 
cial cases; such, for example as mose in 
which me point in dispute is not measur- 
able by money, mough if may be of great 
public or private importance. To certify that 
a case is of mat kind mough it is left en- 
tirely in- me discretion of me Coint, is a 
judicial process which could not be perform- 
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ed ’i\ithout special exercise of that discretion, 
evinced by the fitting certificate.” , 

A question which does not affect a large ’ 
number of persons cannot be regarded as 
one of great public importance. This pro- 
position is well settled. Does , the’ issue in ' 
r^ard to these 20 acres of pasture lands ' 
affect a large number of persons ? Is it likely 
to affect numerous cases ? Mr. Joshi is rm- 
able to satisfy the Court bn these points. 
The fact is that it concerns the 'petitioner 
and none else. Mr. Joshi, however, states 
that as the question of interpretation of the 
Regulation and retrospective operation of the 
Amendment Act is involved in this case, 
therefore, this is a fit case for the certificate . 
applied for rmder tins sub-clause. Tins con- 
sideration, by itself, is not enough. The 
Legislature has power to legislate protec- 
tively and retrospectively. The retrospec- 
tive operation is clear from the language of 
the . Amendment Act. This has not been 
construed so as to have greafer retrospective > 
operation toan its language renders it neces- 
sary. The Amendment 'Act was enacted by 
the State Legislative Assembly. Is this issue 
of private importance? According to Mr. 
Joslii it is. Mr. Dias is of tire contrary view. ' 
By "private importance”, submits Mr. Dias, 
what is meant is importance to the petitioner 
and the respondents and not merely to one 
of them. I agree. For my part as I see 
diis matter, the issue in relation to 20 acres 
of pasture lands does not survive in view of 
the clear admission made by the petitioner 
in the Supreme Court, apart from the fact 
that from the point of view of the respon- 
dents it has no importance, The petitioner 
is interested in keeping this issue rnive, but 
not the respondents. I agree with Mr. Dias 
that this is not' a fit case for involdng this 
sub-clause. 

7. The petitioner has also applied for a 
certificate under Article 132 (1) of the Con- 
stitution. This Article reads: — 

"An appeal shall lie to the Supreme Court 
from any judgment, decree or final order of 
a High Court in the territory' of India, whe- 
ther in a civil, criminal or otlier proceeding, 
if the High Court certifies that tire case in- 
volves a substantial q^uestion of law as to 
the interpretation of tins Constitution.” 

It is w’ell settled that the construction of 
a statute and its scope and effect is a ques- 
tion of law. - As will appear from the final 
order. Article 31 A of the Constitution came 
up for consideration in relation to 90 acres 
of grasslands and 20 acres of pastmre lands, 
and it was held by tliis Court, relj'ing.upon 
various decisions of . the Supreme Court, that 
tlio Regulation and the Amendment Act re- 
late to agrarian reforms, land temircs and 
the elimination of intermediaries, and, there- 
fore, they have the protection of tliis "Article 
and consequently challenge on tlie ground 
of contravention of Articles 14, ,19 or 31 . 
cannot prevail. It may be said that a ques- 
tion of law is not the same thing as a sub- 


stantial iquestion of law. ■ A substantial ques- 
tion of law, , in its turn, is not the same thing 
as a substantial question of law as to the • 
interpretation of the Constitution. Consti- - 
tutional appeals are placed in a special cate- 
gory irrespective: of the nature of the pro- ; 
ceedings in which they , may arise and the 
right of appeal of the widest amplitude is : , 
allowed in cases involving , such questions ' 
(Election Commission v. Venkata Rao, AIR 
1953 SC 210). By merely invoking consti- , 
tutional provisions appeals not othenvise con- 
stitutional will not partake of the character of 
constitutional appeals. In .State , of J. , & 'Iv, 

V. Canga Singh, AIR 1960 SC 856, Subba 
Rao, J., (as he then was), spealdng for ' the . 
Supreme Court, while construing similar' 
words in Article 132 (2) of the Constitu- 
tion, in the context of Aiticle 14, observed 
at page 860; — , ■ 

“The interpretation of Article. 14 in the 
context of classification has been finally , set- 
tled by the highest Court of this land and 
under Article 141 of the Constitution that 
interpretation is binding on all the Courts 
within the territory of India. "What remained 
to be done by the High Court was only to 
apply that interpretation to the facts before 
• it. A substantial question of law, therefore, 
caimot arise where that law has been finally 
and authoritatively decided by this Court.” 

Applying the aforesaid observations to 
Article SIA in the light of various decisions 
of the Supreme Court, what remained for, 
consideration of this Court was to apply the 
general principle declared therein to ihe facts 
of the present case'. In Krishnaswami v, Cov- 
emor-Ceneral-in-Council, AIR 1947 FC 37, 
the , only question involved in the appeal to- 
the Federal Court was whether the appel- 
lant;'had been given S' reasonable opportu- 
nity of showing cause against his . dismissal 
from service -within Section 240 (3). The 
Federal Court observed: — 

‘Tt was urged before us that the case in- 
volved a question relating to the interpreta- 
tion of sub-section (3) of Section 240 of the 
Act; To the extent to which any guidance 
might have been needed for * the purposes 
of this case on the interpretation of that sub^ 
section tirat guidance was furnished so far as 
this Court is concerned 'in its judgment in 
1945 FCR 103= (AIR 1945 FC 47)., The rest 
was a simple question of fact. In our judg- 
ment no “substantial question of law” as to’ 
the interpretation of tire Constitution Act was 
involved in. this case, wliich could have form- 
ed the basis of a certificate under Sec. 205,(1) 
of the Act.” 

In State of Mysore v. H, L; Chablani, AIR 
1958 SC 325 a similar view was taken in 
relation to Article 311 of tire Constitution. 
Questions -of law finally and authoritatively 
decided by lire Supreme Court, afo no more 
substaiitial questions of law. They are ques- 
tions of law, and .tliat is -all. ‘VWrat is true 
of Articles 14 and 311, in my opinion, is 
equally true of Article 31A, There- is suffi- 
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cient guidance from die Supreme Court on 
Article 31A. The law is -in some respe^ a 
stream that gathers accretions with time from- 
new circumstances and conditions, but even, 
so, like all mundane matters, it has its limits. 
I ain unable to agree with Mr.VjosM that 
this case involves a substantial question or 
law as to the interpretation of Article 81. 
I have nothing more to say on Article 132 

, -u 

8. To sum . up: the conclusion is that the 
case of the petitioner does not fall mder 
sub-clauses (a) to (c) of Article 133 (1) and 
• Article 132 (1) of the Constitution and, there- 
fore, the prayer for the certificate applied 
for on behalf of the petitioner cannot be 
entertained. Order accordingly. t 

Leave to appeal rejected. 
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M/s. Chowgule and Go. Pvt;, Ltd., Ap- 
pellants v. Smt. Felicidade Rodrigues, Res- 
pondent. 

First Civil Appeal No. 2 of 1969, D/- 11- 
' 4-1970. 

(A) Worlcmen’s Compensation Act (1923), 
Section 80 (1), Proviso 3 . — Appe.d by em- 
ployer under clause (a) — Certificate of 
deposit of compensation not attached to 
memorandum of appeal nor filed within the 
period of limitation ~ Appeal^ is uicompe- 
tent under Proviso 3 to sub-section (p which 

, is mandatory — Omission due to mistake in 
Counsel’s, office and not due to negligence 
of. party — 'Sufficient cause exists and delay 
can be condoned under Section 5, Limitation 
Act (19G3). Case, law discussed. 

(Paras' 4, 5) 

(B) 'Vl''orkmen’s Compensation Act (1923), 
Section 3 — Arising out of and in tlie course 
of his employment — Death of workman > — 
Onus is on .claimant for compensation to 
prove accident arose out of and in the coruse 
of, employment — Proof may be by direct 
e'sddence or from inferences dra.wn from facts 

"found. ■ ' . (Pata 8) 

(G) Civil P. C. (1908); Pre. — Judicial 
precedents — A case is an autlioritj' for 
what it decides. (Para 10) 

(D) Woricmens Compensation Act (1923), 
' Section SO — Appeals — Powers of the 
High Court — Findings of fact — Coin- 
missioner is judge of facts — Uidess his 
■findings are perverse, not based on evidence 
dr are influenced by irrelevant considerations 
High Court will not interfere — Held his 
findings in the case that the deceased work- 
man died by an accident arising out of and 
in die course of his employment was sup- 
ported by evidence. Case law discussed. 

' ^ (Paras 10 and 11) 
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(E) Worlonen’s Compensation Act (1923), 
Section 30 — “Substantial question of law 
is involved” — Commission to take plea in 
memo of appeal — Not serious, provided ap- 
pellant is able to satisfy Court from facts 
found that appeal involves a substantial 
question of law. - (Para 6) 

Cases Referred: Chronological . Paras 

(1969) Civil Appeal No. 850 of 1967,, 

D/- 14-8-1969= 1969-2 S. C. C. 607, 
Macldnnon Mackenzie and Co, Pvt. 

Ltd. V. Ibrahim Mahommed Issak" 8, 9, 12 
(1966) 1966-1 All ER 97'G. A.= ' 
1966-2 WLB. 91, R. v. Industrial 


Injuries Commr. ' 8, 11 

(1964) AIR. 1964 SC 193 (V 51) = 

1964-3 SCR 930, B. E. S, T. Under- 
taking Co. v. Mrs. Agnes 8 

(1962) AIR 1962 SC 1314 (V 49)= 

65 Bom LR 267, Chunnilal V, Mehata 
v. C. S. and M. Co. Ltd. 12 

(1960) AIR 1960 Orissa 39 (V 47) = 

ILR (1959) Cut 464, C. E. Corpn. 

V. Dorai Raj 4 

(1959) AIR 1959 Pat 112 (V-46) = 

1958 BLJR 726, Bihar Journals Ltd. 

V. Nityanand 4 

(1958) AIR' 1958 SC 687 (V 45) = 

, 1958 Sej 680, Kamraj Nadar v. 

Kunju Thevar , 4 

(1958) AIR 1958 SC 881 (V 45) = 
(1958-59) 14 FJR 351, S. S. Manu- 
facturing Co. V. Bai Valu Raja 8 

(1958) AIR 1958 All 564 (V 45) = 

1958 All LJ 269, Jawh v. Babulal 12 

(1957) AIR T957 Him Pra 26 (V 44), 

Sada Ram v. Chhotu Ram 4 

(1956) AIR 1956 Pat 299 (V 43)= 

1956 BLJR 288, Bhurangya Coal 
Co. v. Sahebjan 4 

(1954) AIR 1954 SC 411 (V 41) = 

1955 SCR 150, Dinabandhu v. 
'Jadumoni' 5 

(1954) AIR 1954 Cal 435 (V 41) = 

58 Cal WN 488, Nandy v. G. M. E. I. 

Ely. 4 

(1951) AIR 1951 Pat 260 (V 38), 
Ramniwas v. Mariyan 4 

(1949) AIR 1949 Bom 134 (V 36) = 

50 Bom- LR- 744, Kaikhushroo Piroj- 
sha V. C. P. Syndicate Ltd. 12 

(1942) AIR 1942 Bom 175 (V 29) = 

ILR (19-42) Bom 225, Vishram Yesu 
Haldanhar v. Dadabhoy Hormosji 
and Co. - 10 

(1940) 1940-2 AH ER 383= 1940 
AG 583, Noble v. Southern RIy, 11 

(1940J 1940-3 AU ER 157= 1940 AG 
955, Weaver v. Tredegar Iron and 
Coal Co. Ltd. 8 

(1938) 1938-4 All ER'S31= 55 TLR 
302, Harris v. Associated Portland 
Cement Manufacturers Ltd. ' 8 

(1935) AIR 1935 PC 5 (V 22) = 

1935 AU LJ 44, Ohene Moore v. 
Akessch Tayee § 

(1933) 1933 AG 494= 148 LT 532, 

Rosen v. S. S, Quercus (Owners) 9, 10 
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(1931) 1931 AG 351= 144 LT 730, 

Simpson v. L. M. and S. Rly. Co. 9, 10 
(1929) 1929 . AG 570=141 LT 300, . 

Stephen V. Cooper 

^(1918) 1918 WC Rep 345= 12p LT 3, . . 
Lancaster v. Blacinvell Colliery . Co. 

Ltd. ■ 10 

(1917) 1917 AC 352= 116 LT 767, 
Lancashire and Yorkshire Ely. Co. 

V. Highley ' ' 8 

(1917) 1917-2 Ir Rep 318=51 ILT 

158, Rourke v. Holt and Co. 9 

(1915) 1915 AC 217=111 LT 875, 

Kerror Lendrum v. Ayr. Steam Ship- 
ping Co. Ltd, 9, 10 

(1912) 1912 AG 238, Rice v. Owners. 

of Ship Swansea Vale 9, 10 

(1910) 1910-2 IR 561, Gatten v. 

Limerick Steamship Co. 9, 10 

(1909) 1909-2 KB 41= 78 LJKB 533, 

Bender v. Owners of S. S. Zent 8, 0 
(1909) 1909-2 KB 46, Marshall V- 
Owners of S. S. “Wild Rose” 9, 10, 11 
Ataide Lobo, for Appellants; S. K. Kakod- 
kar, for Respondent. 

JUDGMENT: — The appellants — M/s, 
Chowmle and Co, (Pvt.) Ltd. — prefer this 
appeal against the order passed by the Com- 
missioner for Worlcmen’s Compensation 
awarding compensation of Rs. 9,630/- in- 
clusive of interest to the respondent widow 
Smt. Felicidade Rodrigues, 

2. The material facts leading to this ap- 
peal may be stated before the rival conten- 
tions raised at the Bar are considered. The 
deceased — Santana Rodrigues — was in 
the employment of the appellants for about 
15 years as a barge engine driver. On 22nd 
May, 1967, he left his home for. duty on 
barge' No. 20 belonging to the appellants. 
This barge loaded wth iron ore left Sirigao 
at about 9 p. m, for Marmagoa. The dura- 
tion of the iommey was about SVz hours. 
The deceased after starting the en^ne, went 
to attend to other work in the engine-room. 

When the barge -reached Britona at about 
10-30 p.m., Waman Shambu Porob, . Tindel, 
\’ 7 as at the wheel and deck-hand ffahardhan 
was .in. charge, of lighting .work. W^aman 
Shambu Porob then saw. me deceased leav- 
ing the wheelhouso. He thought the deceas- 
ed was going to the engine-room. The sea 
was slightly rough at that time. Waman 
Shambu Porob' asked Janardhan to call the 
deceased, so that they, may decide whether 
the barge should proceed on its way ' to 
Marmagoa, Tire barge was slowed cIo\yn. 
Janardhan reported- tliat tlie deceased was- 
missing. Waman Shambu .Porob turned the 
barge back in search of the deceased. The 
crew of barges . Nos. 14, 22 and 23, follow- 
ing this barge, were also asked to. help in 
the search. 

The crew of tlie barge No. 12 found the 
corpse of tiro deceased next day at, about 
4 p.m. at Penha de Franca. There ^vas post- 
mortem of the corpse at Paniim. The ap- . 
pedants were afterwards called upoii to pay 
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coiripensation, but they disorvned their lia- 
ibility. , The respondent thereafter moved the . - 
Commissioner by an application •with a prayer: ; ■ 
that the appellants, be .directed to (deposit ' 
the compensation' due to her. The learned 
Commissioner after recording evidence. -ad- ' 
duced bn behalf of . the parties caihe to the • ^ 
conclusion that the accident arose out of , 
and in the course of the employment of the 
deceased TOthin the. meaning ,bf Section 3. of 
the .Worlonen’s Compensation Act ,, 1923 
(hereinafter , referred to - as “the Act”), and, : 
therefore, the , appellants were liable ..and - 
accordingly they w^ere asked , to . pay com- ■ 
pensation of Rs, 9,630/-, to the deceased’s 
. widow. The . appellants felt aggrieved and 
moved this Court in appeal under Section SO. 
of the Act. , " ' . 

3. The crucial question for decision is 
■(vhether the death of the deceased arose out 
of and in the coiuse of his employment yrith- 
in the meaning of Section- 3 (1) of the Act. 
This question would be . considered after 
preliminary objections to the maintainability 
of tire appeal raised by Mr.'S- K. Kakod-, 
kar on behalf of the respondent are consi- 
dered, The first prehminary objection is 
that the- appeal under Section '30 is barred .- 
by limitation. Section 30 (1) (a), to the 
extent it is material for the present ' pur- 
pose, .reads thus: — - 

“An appeal shall- Be to the Hi^ Court 
from the following orders of a Commis- 
sioner, namely: (a) ani order awarding as 
compensation' a lump sum whether by way 
of redemption of a half-monthly payment or 
■otherwise .or disallowing a claim in full or 
in part for a -lump sum” 

It E common groiind that compensation - 
awarded by . the Commissioner • is a ‘lump 
s^ and, -therefore) Clause (a) appBes, .The 
mird proviso and sub-Sections (2)' and (3) of 
^ction 30 have also materials bearing for 
the present purpose. Tho-thii'd proviso' 
reads: — , - ’ 

“Prowded further, that- no appeal by an 
CTnpIpyer under Clause (a) shall lie -unless 
me memorandum of appeal is accompanied 
^ certificate by the Commissioner to tire 
enect that tlie appellant has deposited with 
him the amount- payable under the order ap-— 
pealed against." . ‘ • . ‘ 

Sub-section (2) provides that the period of 
imitation for an appeal under this Section 
shall be 60 days. Sub-section (3) sLites 
mat the provisions of Section 5 of the Indian 
Limitation Act 1908 shall be apjilicable to 
appeals under, this Section. .Tliis, Act is re- 
by Section 32 of . tlie Limitation ^Act 
1963. Section 5 of the repealed Act is re- 
enacted^ on the modifications and by virtue 
^ General •. Clauses Act, 

1897,- what is now applicable is' the 1963 
'Act and not the 1908 Act. ' 

The order passed . by the Corhmissioner 
awarding compensation is dated 2nd January 
1969. Tlio memo of appeal v.'as received 
in tiiis Court on 6th February, 1969, within 
tire aforesaid period- of limitation. This vvas 
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5, That leaves the last point raised on 
behalf of the petitioners. In Hiralal v. 

■ State, (1964) 5 Guj LH 924, the same point 
came to be considered and it was observed 
that under Section I7i(l) and (4) of the 
Act, before an appropriate , Government can 
'direct that Section 5-A is to be dispensed 
with, the Government has to be satisfied 
: that it is a case of urgency,, and that &e 
land in question is either waste or arable 
land. Thou^ the satisfaction Tuider Sec- 
tion 17 (1) and (4) is a subjective one and 
is not open to cnallenge before a Court of 
law, ■ it must’ be the satisfaction -of the ap- 
propriate Government and that satisfaction 
is in r^pect of an objective fact namely, the 
ejdstence of an urgency and the fact that 
the land in question is either waste or ara- 
ble land. It is obvious that such satisfac- 
^tion can only be arrived at by. the appro- 
priate Government applying its i^d and 
taldhg into account relevant considerations 
as to whether the land is waste or arable 
and without such application Of mind there 
can clearly be no satisfaction which is, a 
condition precedent to the dispensing of an 
inquiry.and a report by the Collector under 
Section 5-A. 

6. Relying upon this decision, Mr. Mehfa 

has urged that in the present case there is 
nothing in the impugned notification to show 
that mind was applied by the authority 
issuing -the notifications as to whether the 
petitioners’ lands were waste or arable 
(tends. It is true that the notification 

on the face of it may not indicate any such 
application of mind, it would be open to 
'the Government to' establish that as a rnat- 
ter of fact before the notifications were 
issued, and the urgency clause vras intro- 
duced in Section 4 notification, mind vras 
applied by the authority and thereafter the 
notifications were issued. For that purpose, 
Government , may rely upon any documrats 
in their possession to satisfy the. Court 
hhout the application of mind to these re- 
levant facts. In the present case, we find 
that no such documents have been pro- 
duced on behalf of the respondents. How- 
ever in the affidavit in reply filed on behalf 
of the respondents by S. H. Pradhan, Under 
Secretary to the Government of ' Gujarat, 
Revenue Department,, it is stated that the 
Commissioner of Ahmedabad Division, Mr. 
0:. D. Kapadia had issued the notifications 
under Section- 6 of the Act without urgency 

. clause oil die 21st February. In 1964 the 
office of the Commissioner of Divisions was 
abolished by the Government of Gujarat. 
The closed file of the Commissioner whidi 
also contained the two notifications under 
Section 4 could not he located in spite of 
t hew efforts and, ther^ore, their inability is 
pleaded and that under the circumstances 
it was not possible, to state at this stage on 
what material the former , Bombay Govern- 
ment was satisfied as to the. nature of the 
land. But at the same time it is stated that 
. a strong presumption arises that the Goy- 
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ernment was satisfied as to the nature of the 
land because on the same date two notifica- 
tions 'under Section' 4 were issued and pub- 
lished, one -without urgency clause and one 
-with urgency clause. We arenof satisfied that 
any such presumption would arise mereh’’ 
from the fact, of publication of two notifi- 
cations, one -with the urgency clause and 
the other 'without the urgency, clause. It is 
a condition precedent to the application of 
this extraordinary power of depri-ving the 
subject of the advantage of an inquiry under • 
Section 5-A that the . subjective satisfaction 
by the authority issuing the notification must 
be reached and in any case such a satisfac- 
tion cannot be presumed from such flimsy 
matenal. We are, , therefore, not prepared 
to'Jaise any such presumption in mvour of 
the Government in this case. It may be 
that because of circumstances, the C^vem- 
ment would not be able to place before 
the Court for its satisfaction, mat the pre- 
requisites to, the use of the urgency clause 
were complied -with. But tor whatever 
reasons if no such evidence can be placed 
before the Court, the result can he only 
one that it cannot be held that the require- 
ments of law were complied with by the 
authorities. Under the circumstances, the 
Jesuit is . that the 4th contention raised on 
behalf of the petitioners has to be upheld. 
The question, liowever, arises as to what 
extent. We are clear in onr mind tihat para 
'8 of the notification under Section 4 
whereby the direction was given under sub- 
sectidn (4) of Section 17 that the provi- 
• sions of Section 5-A of the Act shall not ap- 
ply, is distinctly severable from the rest of 
me notification under Section 4." Taking 
out of para 8, in no way, would mutilate - 
the remaining part of Section 4 notification 
so as to hold that it becomes a useless piece 
of paper. This being so the only part of 
Section 4 notification which has to be struck 
down ispaxal 3 and we shall order accord- 
ingly. The remaining part oF Section 4 noti- 
fication remains intact to be enforced if at 
aU available to the Government to do. so 
under law. 

7. As regards Section 6 notification dated 
5th of August 1958, the whole of that noti- 
fication is invalid as Section 5-A inquiry 
has not been held. 

8. In the result, the petition succeeds. 
RsCra 3 of Section 4 notification dated 19lh 
December 1957 is quashed u-ithout affecting 
the rest of the Section 4 notification, so far 
as it affects the lands of the petitioner and 
Section 6 notification dated 21st February 
1959 is also quashed so far as it affects the 
lands of the petitioners. No order as to 
costs.- . 

Petition allowed. 
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Ghanchi Vora SaxDSuddin Isabhai, ;- Ap- : 
pellant V. State of Gujarat, Respondent 

Criminal Appeal No. 895 of 1968, D/- 
11-2-1969, against judgment of , S. j., 
Surendranagar, in Sessions Case No, 28 
of 1968. . , 

(A) Evidence Act (1872), S. 35 — 
Entry of birth date in non-Goyemment 
School’s General. Register under Statu- 
tory Rules — Entry admissible under 
Section 35 — However, its evidentiary 
value depends on other factors — Kid- 
napping case — Parents of girl not exa- 
mined as to her age ■ — Entry held could 
not be held to have proved the age. 
(Penal Code (1860), S. 366); (Bomhay 
Primary Eduction Rules, 1949, Rr. 129 
and 130). AIR 1961 Pat 21, Distinguished. 

(Para 3) 

(B) Criminal P. C. (1898), Ss. 236, 237 
and 342 — Accused charged under S. 361, 
Penal Code for kidnapping — On facts 
disclosed' he could also have been charg- 
ed imder S. 360, Penal Code for abduc- 
tion — Explanation under S. 342, Crimi- 
nal P. C. also sought in connection with 
facts constituting offence under S. 366, 
LP.C. — Age of victim not being proved, 
accused could be convicted for abduction 
under S. 366. (Penal Code (1860), Ss. 361 
and 38G). AIR 1955 SC 574 at p. 576 & 
(1957) 58 Cr LJ 674 at p. 676 (Orissa), 
Bist.; AIR 1942 Bom 71 (FB) & AIR 1956 
SC U6 & AIK 1965 SC 706, FoU. 

(Para 4) 

Cases Referred : Chronological Paras 


(1965) AIR 1965 SC 706 (V 52) = 

1965 (.1) Cri LJ 630, Sunil Kumar 
Paul V. State of W. B. ^ 

(1961) AIR 1961 Pat 21 (V 48). Bhim ' 
Mandal v. Magaram Gorain -3 

(1957) 58 Cri LJ 674 = ILR (19571 
Cut 53. Bhagaban Mahakud i i • 

V, State • S 

(1956) AIR 1956 SC 116 (V 43) =« 

1956 Cri LJ 291, Wniie fWUliam) 

Slaney v. State of M. P. 5 

(1955) AIR 1955- SC ; 574 (V 42) =< . 

1955 Cri LJ 1296, Smt Ram Dev5 . 

V. State of U. P: 4 

(1942) AIR 1942 Bom 71. (V 29) .»=s 
44 Bom LR 27 . (FB). Emperor v, .. 
Kasamalli MirzaRi ' . 4, 


Ni N. Gandlii; for Appellant and J. U. 
Mdrta, AG.P., for Respondent-State. 

hlEHTA, J. 1-2. x x ' x . x 
3. Mr. Gandhi - for ,the accused raised 
til e most important auestion in this ap- 
peal as to tlie age of Sheela and argued 
that this inlportant ingredient in the 
offence of ki dnapping under Section 361 

. * (Only portions' .approved for reporting 
• by the High Court are reported here.) . 


that- Sheela -was under 18 years age. ivas 
not brought home to -the accused. .The 
learned Sessions Judge -has , in; this con- • 
nection relied upon the statement of; 
Sheela at Ex. 9 in her ewdence.that .her -. 
father when he visited at 'Wadhwan be- ■ 
fore this incident fold her that tMs was' ■ ' 
.birth date. This reported statement., 
of the father would he no evidence, when ^ ; 
the father has’ not been examihed;. The 
learned Sessions Judge . further ‘ relied - 
upon the' birth date certificate issued by - 
the Head Master of .the ‘Vikas Vidyalaya, 
Vadhwan, at Ex. 6. which certifies that - 
the birth-date of Sheela -as entered In 
the General Register of the School was 
8th August 1951. The yatness Jayantilal 
Nagardas, the Teacher in the Vidyalaya 
(1^ 12) was examined and according . to ; . 
Mm the certificate was as per . general 
register. Entry Eic 13.- , This entry, in ; 
its turn was made from the. School Leav- 
ing Certificate Ex. 18 issued by Shfehu 
Mangal, Junagadh , by, tlie Head Ma^er 
of the Primary School. • Sheela had prov- 
ed the said School Leaving Certificate 
Ex. 18 wMch also mentions file said birth 
date. On this evidence, the learned Ses- 
sions Judge held that fiiere was satisfac- . ' 
tory proof as regards the age of Sheela 
as the birth date was proved to .be . 8th . 
August 1951. Mr. Gandhi vehemently 
argued that this School Leaving Certifi- 
cate was not .from any . official register , 
and even under . Section ‘35 of the'Evi- - ■ 
dence Act it would not be relevant evi- - 
dence.. As regards the birth date of Bal 
Sheela it is . true that this being not , a 
Govemmerit school, the. document . can go : 
in under Section 35 of i the Evidence Act, , 
if it is shown that the headmaster , .who 
had issued tliis certificate was in the dis- 
. diarge of his duties . specially enjoined 
by law , to make these entries in the , 
school register. The learned Assistant 
Government Pleader. Mr. .Mehta, in this 
connection pointed out -the relevant rules 
from the Bombay Primary Education 
Rules. .1949. Under Rule 129 the school 
leaving certificate has to be issued. Under 
Rule 130, the proviaon is made for the . 
a.ge certificate to tlie effect that every 
child seeking admission for the first time . 
into an approved school diall produce a 
certificate . of age signed ., by its parent. 

In the case of illiterate parents, the certi- : 
ficates shall bear their thumb impression, 
attested by a literate person other- than a 
teacher of the school to which the cliild . 
seeks admission. • The -date of birth given . 
in tMs certificate shall be entered in the 
School General Register. No .subsequent, 
change or alteration therein shall he made , 
except with the sanction of the School 
Board Chairman, In the case of transfer 
of - pupils from one place to another, the ’ 
age given iii the leaving certificate shall . 
he , entered in the register oL the hew 
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other relevant rules, laying down duties 
of the teachers and headmasters to main- 
tain' the relevant registers and making ' 
proper entries therein, Mr. Mehta argued 
ttiat by a statutory provision the school 
authorities were enjoined to maintain 
the General Register and to issue the 
school leaving certificate, Mr. Mehta is 
right in this connection that such duty 
being imposed by law, the entry of ■&e 
birth date in the Sdiool Leaving Certifi- 
cate fronx the General Register would be 
relevant evidence even under Section 35 
of the Evidence Act. The difficulty, ‘how- 
ever, which sIRl arises, is as to the evi- 
dentiary value that can be given -to the 
statement of age in this entry made in 
the School Register. Mr. Mehta pointed 
out that because of Rule 130, a presump- 
tion would arise under Section 114 of the 
i^dehce Act that the parent had given 
this age. In the present case even though 
_ botii the parents are alive and are staying 
' at Ahmedabad and at Surat, none of 
them was examined to prove the truth 
of this entry. The prosecution relied on 
this entry for proving the truth of the 
statement of the age of Bai Sheela. No 
connective evidence was led to show that 
this entr^’- was made on the statemerit of 
the parent No birth register entry or 
vaccination certificate was even ^produced. 
Besides, when both the parents' were liv- 
ing and were not shovm to be incapable 
of giving evidence their reported stat^ 
inent would hardly have any higher evi- 
dentiary. value than hearsay evidence. 
Mr. Mehta in this connection vehemently 
' relied upon the decision in Bhim Mandal 
V. Magarani AIR 1961 Pat 21, by Raj 
Kishore Prasad J, That decision cannot 
help Mr. Mehta for the simple reason tliat 
in that case the statement of the parent, 
proved by the relevant entry in the school 
register maintained under the Bihar and 
Orissa Education Code, could prove the 
. truth of the contents, because the case 
was covered under Section -32(5) of the 
Evidence Act as the concerned _ parent 
was proved to be incapable of giving evi- 
dence and, therefore, the recognised ex- 
.ception to the hearsay rule came into 
play. Therefore, on the evidence on 
irecord in this case, the prosecution has 
failed to prove that Bai Sheela was -under 
the age of 18 on the date of the offence 
and the charge -under Section 366 for kid- 
napping therefore cannot be brought 
home to the accused. The con-victi.on on 
that count of kidnapping must, there- 
fore, be set aside. 

.4. Mr. Mehta, ho-wever, next argued 
that as the offence of abduction would be 
by way of alternative charge to one of 
kidnapping, the case would clearly fall 
-under Section 236 of the Criminal Proce- 
dure Code and in such a case, it is open 
to the Coiurt under Section 237 of the 


Criminal Procedure Code . to conyict the 
accused for _the offence of abduction finder 
■the same Section 366 of the Indian Penal 
Code, if the facts proved established that 
charge, as the accused met that charge 
right from the beginning and his explana- 
tioii -was even sought under Section 342. 
In Smt. Ram Devi v. State of U. P., AIR 
1955 SC 574 at p. 576, the Supreme Court 
had to consider this quesion as to whe- 
-ther. the accused could be convicted for 
abduction under Section- -366, -when the 
prosecution, failed to prove the ingredient 
of age for the offence of kidnapping rmder 
Section 361. Their Lordships • of the 
Suprerne Court held at page 576 that 
apart from the fact that that was not the 
charge under Section 366, the e-vidence 
on record did not warrant the conclusion 
that the concerned lady was either com- 
pelled by force or induced by any deceit- 
ful means to go from her father’s place 
by the accused, nor was any question put 
to the accused in the examination under 
Section 342, Cr. P. C. in That connection, 
. In these drcmnstances, the Supreme 
Court did not accept lliat argumen-t. The 
fact of absence of a specific charge of 
abduction would not be material in this 
case as the accused at the initial stage on 
the facts' disclosed in the charge-sheet 
could have been alternatively charged 
both for kidnapping and abduction under 
Section 366. After the decision in Em- 
peror v. Kasamalli Mirzalli, 44 Bom LR 
27= (AIR 1942 Boni 71) (FB) by the Full 
, Bench consisting of Sir John Eea-umont. 
.Kt. Chief Justice, Wadia J. and Sen J., 
it is weU settled that if the prosecution 
had. been doubtful whether they could 
prove that the girl was xmder the rele- 
vant age they could put up alternative 
• charge of kidnapping and abduction for 
Section 236 of the Criminal Procedure 
Code would be clearly applicable. In 
■view of this specific provision of Sec- 
tion 237, the -want of a specific charge 
could not by itself be treated as any pre- 
3udice to tile accused. The postion of law 
in this connection is also well settled 
after the decision of the Supreme Court 
in Willie (William) Slaney v. The State 
of Madhya Pradesh, AIR 1956 SC 116. In 
the majority judgment,' by His LordsMp 
Chandraselchar Aiyar J.. on behalf of 
himself and Jagaimath Das, J, and -witli 
which Inam, J. agreed, at page 137. it is 
in terms held that there may be cases 
where a trial which proceeds -without 
any kind of charge at the outset, can be 
said to be a trial wholly contrary to what 
is prescribed by the Code and in such 
cases, the trial, would be illegal -without 
the necessity of a positive finding of pre- 
judice, By way of illustration, it is in 
terms pointed out that where the convic- 
■tion is for a totally different offence from 
the one charged and. not covered by Sec- 
Sons ,236 and 237 of -ffie Code, the omis- 
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laon to frame a separate and spedfic 
charge would be an incurable irregularity-' 
amounting to an illegality. When the 
charge is of a minor oSence, there would 
be no conviction for a major offence, eg,, 
grievous hurt or rioting and murder. . 
'iThereforev where a charge is not for dich 
a distinct offence, which would not be 
covered by Sections 236 and 237 of the 
Criminal Procedure Code, the conviction 
for the other charge which could . have 
been made in.the-^temative would al- 
ways be legal, provided no prejudice has 
resulted to the accused. On that prind- 
ple, in Sunil Kumar Paul v. State of West 
Bengal, AIR 1965 SC 706, the Supreme 
Court held that the accused coifld be con- 
victed for the offence under Section 420, 
LP.C., even though he was charged only 
for the offence imder Section 409 because 
that alternative charge could, have _ heen 
framed under Section 236 of the Ciiminal 
Procedxire Code on the bads of the alle-. 
gation in the charge-sheet. Such con- 
viction would be in accordance with the 
provision of Section 237 of the Criminal 
Procedure Code. The Supreme Comrt 
further held at p. 712 that in the circum- 
stances of the case the accused could not 
be said to have heen prejudiced in his 
cdnviction imder Section 420, I:P.C, on 
account of non-framing of the charge, 
and consequent non-trial, under Sec- 
tion 420, I.P.C. Their Lordships further 
observed that in the circumstances of the 
case no question of irregularity in the . 
trial arose. , The framing of the charge 
under Section 420, LP.C. was not essen- 
tial and Section 237, Criminal Procedure 
Code itself justified his conviction of the 
offence under Section 420 if that be 
proved on the findings on the record. 
Mr. Gandlii, in this connection, relied 
upon the dedsion in Bhagaban Mahalcud 
V. State, in (1957) 58 Cri U 674 (Orissa) 
at p. 676 holding that where the charge of 
kidnapping is not proved, the conviction 
could not be had for the offence of abduc- 
tion imder Section 366. That deciaon 
cannot help Mr. Gandhi as in that case 
the accused was held to be prejudiced, if 
he was convicted for abduction,- because 
the original charge of kidnapping was one 
read with Section 149. As the prejudice 
had been duly established, the conviction 
. could not be on- the basis of abduction 
wliidi was foimd on the record. In viev7 
of this settled legal position, as the ac- 
cused had .met the charge right from the 
beginning of abducting Sheela by deceitful 
means, with the same intention with which 
he was charged for Itidnapping, and as the 
explanation under Section 342 was also 
taken in that connection, no question of 
prejudice could arise. Under Section 237 
Criminal P. C. the accused could, there- 
fore, be convicted for the offence under 
tire , said Section 366, I, P. C,, even if in- 


.d:ead of kidnapping, -&e offence of abduc- 
tion with the same intention is proved, ' 
‘ 5-9, ' 3? • x- ' x , X ■ ■ X 
. • . * Appeal dismissed 
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Bachubha Ramsinhji, Applicant v. Shri . 
Shivlal L P, S, Kutch and others. Op- ' 
Ponents. , ' ' 

^ SpL Civn Appin, No. 1038 of 1964, D/- 
26-6-1969. 

Gonstitufion ^ of India, Art. 311(1) — 
Petitioner appointed constable in Gujarat 
by D. S. P. but promoted as Head, Con- 
stable by D. L G. — ^D. S. P. also competent 
toder the Rules to promote petitioner as 
Head Constable — ^ Order of promotion 
amounts to fresh order of appointment — • 
Dismissal from service by D. S. P- violates 
Art. 311(1) — But D. S. P. competent to 
suspend or order departmental inquiry 
against petitioner ■ — (Bombay Police 
Manual (as applied to Gujarat) B. 97). 

In' the light of the different provisions 
bf Rule 97 of the Bombay Police Manual 
(which applies to the Police Force in the 
state of Gujarat) it is clear that whenever 
any constable is promoted from the rank 
of constable to the cadre of Head Const- 
able, a fresh appointment takes place as 
such. Under these circumstances, where 
the petitioner, appointed an ordinary con- 
stable by the District Superintendent of 
Police, was promoted to tlie post of Head 
Constable, by the Deputy -Inspector Gene- 
ral of^ Police, the order dismissing the 
petitioner from service could • only be 
passed by an ofBcer not subordinate , in 
ranlc to Deputy Inspector General of 
Police. The order of dismissal passed by 
the District Superintendent of Police vio- 
lates Art 311(1). It is -true that it was com- 
petent to the District Superintendent of . 
Police to promote the petitioner from the 
rank of constable to the ca&e of Head 
Coj^able; but, under Art 311(1). in order 
to judge as to whether the petitioner was 
dismissed from service by an autliority 
not subordinate in ranlc to the Authority 
that appointed liitn, the facturd of ap- 
Pointment as Head Constable has to be 
looked to and not to the competent autho- 
rity who could have appointed the.peti-- 
tioner as Head Constable. AIR 1956 klad ■ 
419 Si Am 1964 SC 787. Eel on. 

(Paras 7, !()) 

Under the provMpns of Art 311 (1) tt ^ 
is only when at the end of departmental 
inquiry, a dedsion has to be taken regard- 
ing the dismissal or mmoval from service, 
that the question has to he considered as 
to which -was the authority that actually 
as a matter of fact a ppointed that parti- 

ixM/FN/Gm/eg^B/T 
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cular Government Servant So far as the 
order directing that the particular Gov- 
ernment servant be suspended or that a 
particular departmental enqxiiry ^ould 
be held against a particular Government 
Servant is concerned, it is the competency 
of the authority concerned that has to be 
looked at in the light of the rules as they 
stand; and the question does hot arise at 
that stage as to whether the officer who 
appointed the Government servant con- 
cerned was sijipordinate in rank to the 
officer ordering interim su^enrion or 
directing Departmental Enquiry. Under 
these circumstances, the contention that 
the order of suspension passed by the 
District Superintendent of Police against 
the petitioner is vitiated, cannot be sus- 
tained. ' (Para 11) 

Cases Referired: Chronological Paras 

a964) Am 1964 SC 787 (V 51) 

1964-5 SCR -431, R. R. Kapur v. 

Union of India .til 

a956) Am 1956 Mad 419 (V 43) 

1956-1 Lab LJ 537, N. Soma- 
sundaram v. State of Madras 6 

K. N. Mankad, for Applicant; *G. N. 
Desai, Govt. Pleader, for Opponents, 

DIVANi j. : — The petitioner In the 
present case was worlriii^ as an Unarmed 
Head Constable in Kutch District and was 
at -the relevant time attached to Kandla 
Police Station in Kutch District An inci- 
dent took place on April 2, 1963, in con- 
nection with a sailor, by name Jorgenson 
V. Sherman, of S. S. Marine Ranger; and 
it was alleged against P. S. I. Mehta of 
Kandla Water Police Station, the present 
petitioner and against another Head Con- 
stable attached to the Police Station, Head 
Constable Chandgiram that they accepted 
In concert with each other a bribe of 
Rs.'^'BOO/- for not Instituting a case against 
the said Sherman even though he, was 
found drunk in the territories which were 
within the jurisdiction of the Police Station 
and even-lliough he was carrying a bottle 
of liquor with him. By the Order, dated 
July 30, 1963, passed by the District 
Superintendent of Police, Kutch, thd peti- 
tioner was suspended for his alleged part 
in this incident and thereafter by the 
order, dated September 3, 1963, the first 
respondent, the District Superintendent of 
Police, Kutch District, served a charge- 
sheet on the petitioiier in connection with 
the Departmental Enquiry that was in- 
stituted against the petitioner. 'Thereafter 
respondent Ho, 1 held the Departmental 
Enquiry against the petitioner and after 
the evidence was recorded and the 'first 
stage of the enquiry was over, on Febru- 
ary 29, 1964, the petitioner was served with 
a show-cause notice by the first respondent 
asldng the petitioner to show cause why 
he riiould not be dismissed from sendee. 
Originally .the time fixed for submitting ■ 
the reply to the show-cause notice was a 
period of 7 days from the date of the 
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receipt of the , show-cause notice. There- 
after the time for submitting the reply to 
the show-cause notice was t^ce extended 
for a period of 10 days each and the last 
date for submitting tire reply was April 

17, 1964. The reply was presented by the 
petitioner in person on April 21, 1964, but 
the first respondent did hot accept the 
reply on the groimd that it had not been 

' submitted within' the stipulated, time. Ike 
first respondent by his Order, dated April 

18, 1964, disixussed the petitioner from 

* service. Thereafter the petitioner filed an 

appeal to the Deputy Inspector General 
of Police, Rajkot Range, the second, res- 
ponjient herein, and tiie appeal was dis- 
posed of by the second respondent by his 
order, dated August 26, 1964. The second 
respondent confirmed the conclusion of the 
first respondent that the charge against 
the petitioner had been established and he 
also confirmed the order of punishment 
passed against the petitioner by respon- 
dent No. 1 and the appeal filed by the 
petitioner was, therefore, dismissed. The 
present petition has been ffied by the 
petitioner challenging the order of dis- 
miss^ 

2. yarious contentions have been set 
out in the petition challenging the legality 
of the order passed against the petitioner 
but at the hearing of the petition before 
us Mr. Mankad, appearing on behalf of the 
petitioner, has confined arguments mainly 
-to one argument. We must make it clear 
that he has not given up his other conten- 
tions but he has indicated that if we were 
in a position to accept his contention on 
that one point, it is not necessary for us 
to go into other contentions set out in the 
petition. It is possible that if we accept 
that main contention of Mr, Mankad and 
set aside the order of dismissal, another 
Departmental • Enquiry may be held 
against the petitioner and in the course of 
that second Departmental Enquiry some 
thing that we might say or observe re- 
garding the other points set out in the 
petition might prejudice the case of the 
petitioner. The drcumstance whidh has 
induced us to consider this one point, 
which has been mainly ruged before us by 
Mr. Mankad, is that if we come to the 
condusoin that the petitioner is entitled 
to succeed on that one point, we need not 
express any opinion in the comse of this 
judgment regarding any of the other con- 
tentions set out in the petition, 

3. This contention .which has been 
principally relied upon by Mr. Mankad is 
set out in Para 1 of the petition and the 
statement therein that the petitioner was 
appointed Head Constable in Kutch Dis- 
trict Police Force by the Deputy Inspector 
General of Police, Rajkot, Mir. Mankad 
has contended that under Art. 311(1) of 
the Constitution, the petitioner should 
have been dismissed only by an authority 
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not subordinate to that by which he was Government servant could have made that . 
appointed. Mr, hlankad’s contention is .appointment. . . . • ; 


that the petitioner was appointed Head 
Constable in Kutch District by the Deputy 
Inspector General of Police, Rajkot Range 
and. therefore, the order dismissing him 
from service could only have been passed 
by an authority not subordinate to the. 
Deputy Inspector General of Police. The 
contention in this connection is that in- 
asmuch as the - order of dismissal was 
passed in tlie first instance .by the District 
Superintendent of Police,. Kutch, who 
clearly is an ofBcer subordinate in rank to 
Deputy Inspector General of Police,. 
Rajkot, the order dismissing the peti- 
tioner from service violates Article 311 
(1) of the Constitution, In this connec- 
tion, .we may point out that though this 
particular data is not available from, the 
materials on record, it is conmaon groimd 
between the parties that the petitioner 
was appointed in Rie first instance ! as a 
Police Constable by the D. S, P. of Madhya 
Saurashtra District in the dormer State of 
Saurashtra and he was so appointed ' on 
March 8. 1950. It is not iii dispute before 
• us that ■ on May 25, 1957, the Deputy 
Inspector General of Police, Rajkot Range, 
issued an Office order to the following 
effect : — 

"Following -Constables are promoted as 
Head Constable and transferred to Kutch 
District in the interest of public service.” 
And the name of the present petitioner is 
set out in die list of constables who tvere 
so promoted from Madhya Saurashtra 
District and transferred to Kutch Dis-' 
trict. A copy of that order of the Deputy 
Inspector General of Police, Rajkot, is 
annexed to the affidavit-ih-rejoinder filed 
by the present petitioner in these pro- 
ceedings, - . 

4 . It is, therefore, clear that tiiougli 
the original appointment of the petitioner 
as a constable was by the District Superin- 
tendent of Police, Madhya Saurashtra Dis- 
trict the order promoting liim and at the 
same time transferring liim to Kutch 
District was passed by the Deputy Ins- 
pector General of Police, Rajkot This 
order of the .Deputy Inspector General of 
Police is a composite order hy which tliere 
had been hotli promotion and transfer so 
for as tlie petitioner %vas concerned, 

5. Under Article 311 (1) of the Con- 
stitution of' India, it has been prowded 
that no person who is a member of a 
civil service of the Union or an all-India 
service or a civil service of a State or 
holds a dvil post under tiic Union or a 
State shall be dismissed or removed by 
an autlioritv subordinate to that by which 
he ivas appointed- Tlierefore. it .is clear 
that it is the factum of appointment of 
the particular Government servant that is 
-to be considered and the question- is not 
whether any officer lower in rank to 
fliat officer who actually appointed the 


6. . -In N. . Somasundaram v. State of 
Madras, AIR 1956 Mad .419, Rajagopdan J- ; 
has rightly pointed but: — , , ; : - 

. "The competence of the authority to i 
order removal or dismissal will have to he 
determined with reference to the. require- ' 
ments of ■ Art. 311(1) of the Con^tutibnr 
and one of the requirements is that the 
authority that orders the; dismissal or re- 
moval should not be . one subordinate in 
rank to that- by which the dvil servant in 
question was appointed. - 

And the prindple would appear to be 
that it is the factum of tlie appointment of 
the dvil servant, who daims the guaran- 
tee, that determines the scope of the 
guarantee conferred by Art. 311(1). 

Where ah authority, higher.than the one 
entitled under tlie statutory rules to order 
an appointment, in fact orders a valid ap- 
pointment, it is the factum of that ap- 
pointment tliat controls the scope of the ^ 
guarantee conferred by Art. 311(1), of the 
Constitution and if such a dvil servant is 
dismissed or removed from service by an 
authority, no doubt, competent tmder the 
rules to order the appointment and ^ also 
to order dismissal, which however. Is 
lower in ranlc than the authority winch 
in fact ordered, the appointment, sudi an 
order would contravene the provisions of 
Art 311(1) of the Constitution.” 

In the instant case; it is clear that a Dis- 
trict Superintendent of Police is compe- , 
tent under the provisions of the Bombay 
Police Act, 1951, and the statutory rules . 
made thereunder to promote a constable 
to the post of Head Constable and also to 
initiate disdplinaiy proceedings against a 
Head Constable and to dismiss him from 
. service. Thus, so far as a. Police Head 
Constable is concerned, it Is competent to 
a District Superintendent of Police both to 
promote an individual Police Constable to 
the post of Head Constable and also to 
dismiss him after holding an appropriate 
Depai’tmental .Enquiry against him. But 
tlie question at controversy before us is 
whetiier the order passed by the Deputy 
Inspector General of Police in the iri^nt 
case promoting tlie present petitioner from 
Constable to Head Constable and by, the 
same order transferring him to Kutch Dis- 
. trict from. Rajkot Dislxict, amounted to 
an order- of appointment or a mere , order 
of promotion without having an element 
of fresh appointment in it. It is clear tiiat 
if an order promoting a Constable to the 
post of a Head Constable amounts to fresh 
appointment then, in the light of the above 
interpretation, of Art. 311(1) and the above 
decision of the Madras High Court in N. 
Somasundaram’s case. AIR 1956 Mad 419 
(supra), with which we are in agreement, 
it is clear that the order dismissing the 
petitioner- from service ' could have been 
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passed by an Officer -not. subordinate in. 
rank to the Deputy Inspector General of 
Police; and the order in the instant case 
havins been passed by the District 
Superintendent of Police, Kutch, who was 
admittedly an officer inferior in rank, to 
the Deputy Injector General of Police, 
the impugned , order would be clearly 
violative of Art 311(1) of the Constitution 
and would, therefore, be bad, 

7- The learned Government Pleader 
appearing on behalf of the State has con- 
tended that the power to promote a con- 
stable. to the post of a Head Constable 
rests with, the District Superintendent of 
Police in each district and further that 
when an order of promotion in such a case 
is passed, there is no fresh appointment 
but there is a mere promotion from a lower 
post to a higher post We are unable to 
accept this contention of the learned Gov- 
ernment Pleader because we find from the 
Bombay Police Manual, 1959, VoL I, deal- 
ing with administration, that under R. 97, 
at Page 72, provision has been made for 
cadres of Head Constables and Constables 
and sub-rule (1) of R. 97 provides; 

"The cadre of Head Constables is divid- 
ed into three Grades.” 

And thereafter that sub-rule lays down 
tlie proposed percentages for the three dif- 
ferent grades of the cadre of Head Con- 
stables. It is clear from sub-rule (4) of 
Rule 97 and ' also from sub-rule (6) of 
Rule 97 that appointments to the cadre of 
Head Constables can be made either by 
promotion from constables or by direct 
appointment as. Head Constables- of any 
grade (Armed or Unarrried). The appoint- 
ments as Head . Constables under sub- 
rule (4) of candidates either promoted from 
the rank of constables or directly appoint- 
• ed is made for a probation for two years. 
Sub-rule (6) provides that Constables and 
directly recruited Head Constables will be 
confirmed, if found fit by the Superinten- 
dent of Police, at the.' expiration of the 
period of probation; and sub-r. (2) provides 
that the appointment of the Head Con-- 
stables by promotion will be made by 
Superintendent of Police. . Thus, Rule 97 
makes it. abundantly clear that there is a 
separate cadre of Head Constables and the 
appointments in this cadre are from two 
different sources — (1) by promoting con- 
stables and (2) by directly recruiting per- 
sons as jBead Constables and so far as the 
appointments by promotion are concern- 
ed, the power to make such appointments, 
has been conferred on the Superintendents 
of Police in each district In view of these 
pro-visions of Rule 97 of the Bombay Police 
Manual, it is difficult to accept the con- 
tention of the learned Government Pleader 
that when a constable is promoted' to the 
cadre of Head Constable, there is no fresh 
appointment in that cadre. Judging from 
the provisions of Rule 97, which we have 
-set out hereinabove, it is clear that from 


whatever source a candidate is recruited in 
the cadre of Head Constables, every Head 
Constable is to be appointed, as such, 
on probation for a period of ^o -years and 
thereafter if he is found fit by the Super- 
intendent of Police on the expiration of 
the period of probation, he is to be con- 
firmed as Head Constable. In tlie light 
of these different provisions of Rule 97 
providing for a separate cadre of Head 
Constables and providing for recrmtment 
from two different sources, promotion and 
direct appointment and further providing 
for confirmation as Head Constable after 
the probation for a period of two years 
and that every candidate, from whatever 
source recruited as Head Constable, has 
to .imdergo a probationary service in that 
cadre for a period of two years, it is clear 
that whenever any constable is promoted 
from the rank of constable to the cadre of 
Head Constable, a fresh appointment takes 
place as such and under these circum- 
stances, it is clear that the promotion of 
•the present petitioner from an ordinary 
constable attached to the Police Force of 
Madhya Saurashtra District as it then was, 
to the post of Head Constable, Kutch Dis- 
■frict, was a new appointment for him; and 
inasmuch as that appointment was made 
by the Deputy Inspector General of 
Police, Ra.ikot, the order dismissing the 
petitioner from ser\’ice could only have 
been passed by an officer not subordinate 
in rank to Deputs”- Inspector General of 
Polica It is true, as was emphasized very 
strenuously by the learned Government 
Pleader that it was competent to the Dis- 
frict Superintendent of Police to promote 
•the petitioner from the rank of constable 
•to the cadre of Head Constables; but as 
we have pointed out above, under Arti- 
cle 311(1). in order to .fudge as to whether 
the petitioner was dismissed from service 
by an autliority not subordinate in rank 
to the authority that appointed him, we 
have to look to the factum of appoint- 
ment as Head Constable and not to the 
competent authority who could have ap- 
pointed the petitioner as Head Constable, 

8-9. In support of his arguments that 
the promotion of the petitioner from the 
ranlr of constable to -the cadre of Head 
Constables did not involve a fresh appoint- 
ment, the learned Government Pleader 
drew our attention to Section 14 of the 
Bombay Police Act, 1951. Sub-section (IJ 
of that section is in these terms; — 

’'Every Police Officer of tire grade of 
Inspector or below, shall on appointment 
receive a certificate in form provided in 
Schedule II. The certificate shall be issu- 
ed Under the seal of such officer as. the 
State Government may by general or 
special order direct.” 

The provisions of sub-section (2) of Sec- 
tion 14 are not relevant for the purposes 
of this judgment; In Schedule II to the 


1184: Guj. 8-9-111 Bachubha Karo^nhal ,v. SMvM; (Divan . XI . . 


Bombay Police Act, the form of certificate 
of appointment in the Polices Force /has 
been set out It was contended by the 
learned Government Pleader that if in fact 
the promotion of the petitioner from the 
ranlc of constable to the cadre of Head 
Constables amounted - to a ' new appoint- 
ment, a new certificate of appointment ini 
the form set out in Schedule II in accor- 
dance with the provisions of Section 14 
would have been issued to hhn. He fur- 
ther contended that since the petitioner 
did not bring before the Comrt any such 
fresh certificate of appointment as Head 
Constable, the order promoting the peti- 
tioner to the cadre of Head Constables 
should not be considered to be an order of 
fresh appointment. This contention must 
be rejected because even assuming that a 
fresh certificate ' of appointment in the 
form set out in Schedule H had not been 
issued to the petitioner after his promo- 
tion as Head Constable by virtue of the 
order of the Deputy Inspector General of 
Pohce, the omission Jon the part of the 
authorities concerned to issue such a certi- 
ficate cannot be of any assistance to us in 
deciding whether the promotion from the 
raic of constable to the cadre of Head 
Constable is or is not a fresh appointment 
for the purpose of deciding the question 
under Art. 311(1) of the Constitution. If 
in fact in the light of the provisions of 
the statutory rules and regulations, tlie 
order promoting a constable to the post of 
a Head Constable amounts to an order of 
fresh appointment, the mere fact that a 
fresh certificate of appointment in connec- 
tion with such promoted Head Constable 
is not issued can never mean that such an 
order of promotion does not amount to an 
order of fresh appointment. In our 
opinion, the real effect of an order pro- 
mothig a constable to the post of a Head 
Constable has to be decided independently 
of the provisions regarding the issuing of 
certificate of appointment, which is a mere 
documentary evidence of the factum of 
appointment and does not in any way 
elucidate as to what are the legal con- 
sequences of an order promoting a const- 
able to the cadre of Head Constablesi 

10. In our opinion, the only conclusion 
that one can reach in the light of the pro- 
visions of Kule 97 of the Bombay Police 
Manual, which applies to the Police Force 
in the State of Gujarat, is that when any 
person is appointed in the cadre of Head 
Constable either by promotion or irs’- direct 
appointment, there is a fresh appointment 
m that cadre and it cannot be said that' 
amply because out of the tvm sources of 
recruitment to the cadre of Head Const- 
able, one .source, viz.,' promotion, is resort- 
ed to, there is no fresh order of appoint- 
ment as Head Constable. Under these cir- 
cumstances, we have come to the conclu- 
sion that the order promoting the peti- 
tioner from the rank of constable to the 


rank of Head Constable and transferring ; ' 
him from Madhya Saurashtfa District to 
the Kutch - District amounted to a frerii 
order of appointment. We have further ’ 
come to the conclurion, in the, light of the . r 
provisions of Art. 311(1), that since that 
order of appointment of the petitioner as 
Head Constable was passed by the Deputy - 
Inspector- General of. Police, Rajkot, in. 
1957, the petitioner should not have been . . 
dismissed from service by mi officer, sub- 
ordinate in rank to the Deputy Inspector . 
General of Police. It is not in dispute 
before us that in the instant case, the order 
dismissing the petitioner from service, has 
been passed in the -fiLTst instance by the 
District Superintendent of Police, Hutch. . 
The fact that there was an' appeal and 
that appeal was disposed of by the Deputy 
Inspector General of Police. Rajkot, does 
not mean that the order of dismissal passed 
by the District Superintendent of Police, 
Kutch, as the , authority in the first in- 
stance, is not vitiated as being in con- 
travention of Art 311(11. In our opinion, 
since the order of dismissal in the instant 
^e was passed by an officer subordinate 
in rank to the officer who actually ap- 
pointed the petitioner as Head Constable, 
the order of dismissal is vitiated and, 
therefore, it must be set aside. 

11. In R. P. Kapur w. Union of India, 
AIR 1964 SC 787, it has been held by tite 
Supreme Comrt — 

"On gener^ principles the Government 
lilce any other employer,, would have a 
right to suspend a public' servemt in one 
of two ways. It may suspend any public 
servant pending departmental enquiry or 
pending criminal proceedings; this may : . 
be called interim suspension. Or. the gov- 
emmerit may proceed to hold a depart- 
mental enquiry and after liis being found 
guilty order suspension as a punishment 
if the rules so penriit. This ■vdll be sus- 
pension as a penalty. These general prin- 
ciples vdll apply to all public servants but 
thev will be subject to the provisions of 
Art 314. 

The authority entitled, to appoint a 
public servant would, be entitled to sus- , 
pend him pending a departmental enquiry 
into his conduct or pending a criminal pro- 
ceeding, which may eventually result in 
a departmental enquiry against him.- This 
general principle is illustrated. b.y tire pro- . - 
vision in Section 16 of the Gene:^ Clauses 
Act v/hich is in consonance with the gene- 
ral law of master and servant. But what;, 
zimount should be paid to the public ser- 
vant during interim suspensions %vill 
depend upon the provisions of the statute 
or rule in that comiection. If there is such 
a provision the payment during suspen- 
aon vdll be in accordance therev/ith. But- 
if there is no such provision, the public 
servant ,vdll be entitled t6 his full em- . 
oluments during tlie period of suspenrion. 
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This suspension must be distinguished 
from suspension as a punishment which is 
a different matter . ^together depending 
upon the rule in that behalf.” 

It inay be pointed out that imder the pro- 
visions of Art 311(1) of the Constitutidn, 
it is only when at the end of departmental 
enquiry, a decision has to be taken regard- 
ing the dismissal or removal from service, 
that .the question has to -be considered as 
to which was the authority, that actually 
as a matter of fact appointed that parti- 
cular Government servant , So far as the- 
order directing that the particular Gov- 
ernment servant -be suspended . or that a 
particular Departmental Enquiry should 
be held against a particular Government 
servant is concerned, it is the competency 
of the authority concerned that has to be 
looked at in the light of the rules as they 
stand; and the question does not arise at 
that stage as to whether the officer who 
appointed the Government servant con- 
cerned was subordinate in rank to the 
officer ordering interim suspension or 
directing Departmental , Enquiry. Under 
these circumstances, the contention urged 
on behalf of the petitioner that the order 
of suspension passed by the D. S. P. 
Kutch, on July 20, 1963, is vitiated, cannot 
be sustained and that contention of the, 
petitioner must faff. 

12. The result, -therefore,, is that the 
challenge to the order of suspension fails 
but the petitioner succeeds in his challenge 
to the order of dismissal passed against 
the petitioner and confirmed in appeal by 
the second respondent. "We, therefore, set 
aside the order of dismissal passed against 
the present petitioner. We wish to malce 
It clear that we do not egress, any opinion 
regarding any other- point urged in this 
petition; and if the Government are so 
advised, it would be open to them to'' pass 
such order as they may think proper in 
accordance with law. The petition is 
allowed to this extent and the rule is made 
absolute. The respondents v^'pay the 
costs of this petition to the petitioner. 

Exile made absolute. 
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Adam, Ahmed, Appellant v. State, Res- 
pondent. 

r. Criminal Appeal No. 178 of 1966, D/- 
^ , 2-2-1968, against order of City Magistrate 
:a0th Court, Ahmedabad, Dy-15-2-1966. 

Criminal P. C. (1898), S. 539-B — Local 
inspection — Failtire to make memoran- 
dum and keep it on record of case — Trial 
or proceeding is not vitiated unless it has 
resulted in failure of jxistice or caxised pre- 
judice to accused in his defence. (Para 5) 

(fOnly portions approved for reporting 
by. High Court are reported here). , 

CN/DN/G189/69/JHS/C 


N. N. Dave, for Appellant; H. V. Bakshf,- 
Asstt. Govt Pleader, for Respondent, 

JUDGMENT:-^ 

1-4. X x’ X ; X X 

5. Mr. Dave, the learned advocate for 
the appellant, has pointed out that at the 
request of the accxised during the coxurse 
of the trial, the learned Magistrate had 
inspected the place of incident and that 
he'has kept no notes whatever about the 
same on the record of the casa According 
to, him, therefore, he has violated the 
• mandatory provisions contained in Sec-^ 
tioh 539-B of the C rimin al P. C. On that 
basis, ..he fxuther urged that the defence 
of the accused is materially prejudiced and 
the appreciation of the exddence could not 
be made in a proper manner by the learn- 
ed Magistrata It appears no doubt true 
that an application was presented by the 
accused on 20-1-1966 to the Court request- 
ing the Coxut to take local inspection of 
the place of the incident and other places 
referred to in the evidence. TVom the 
order passed therebelow, it appears that 
the learned Magistrate granted that re- 
quest and fixed 22-1-1966 for going for 
local inspection. Prom the proceedings if 
appears that it was on 29-1-1966 that the 
local inspection of the site was taken and 
then he ’ adjourned the case to 2-2-1966, 
The arghments in the case were heard on 
9-2-1966 and the judgment was thereafter 
delivered on 15-2-1966 in the case. From 
the record and proceedings of this case it 
further appears clear that no notes of the 
local inspection made by the learned 
Magistrate have been kept on the record- 
of this case. At the same time he has 
made no reference whatever about the’ 
same in his judgment. Now. S. 539-B of 
the Criminal P. C. provides as xmder: — 

''539B. (1) Any Judge or Magistrate 
may .at any stage of any inquiry, trial or 
other proceeding, after due notice to the 
parties, visit and inspect any place in 
which an offence is alleged to have been 
committed, or any other place which it is 
in 'his opinion necessary to view for the 
pxirpose of properly appreciating the evi- 
dence given at such inquiry or trial, and 
shall without xinnecessary delay record a 
memorandum of any relevant facts ob- 
served at such inspection. 

(2) Such memorandum shall form part 
of the record of the case. If the Public 
Prosecutor, complainant,, or accused so 
desires, a copy of the memorandxim shall 
be furnished to him free of cost 

X X X X x” 

It follows therefrom that if any local ins- 
pection is made by the learned Magistrate 
in relation to any case before him xmder 
Section 539-B of the Criminal P. C., it is 
required of him to record the memorandxim 
of any relevant facts observed at such 
inspection without unnecessary delay and 
any such memorandum made by him 
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would form part of the record of the case- 
The learned Magistrate has, . however, not 
chosen to keep any record of what he db- 
seiwed in the local inspection made by him 
under Section 539-B of the- Code. This 
section, however, does not lay down .the 
eftect that would flow therefrom when no 
such memorandum, has been kept on the 
record of the case. Non-compliance 
thereof cannot have therefore, the efiect 
of vitiating any trial or the proceeding un- 
less it is shown that it has resulted in any 
failure of justice in the circumstances of 
the case. Unless, therefore, any prejudice 
is caused to the accused in his defence, or 
has resulted in failure of justice on that 
account, the decision in the case, other- 
wise arrived on appreciation of evidence , 
cannot be set asida It is not an illegality 
so committed as to vitiate the trial > : 

G. Now it was after the local inspec-., 
tion was made by the learned Magistrate ' 
that the matter was set dovn for argu- 
ments and the arguments were heard. The 
learned advocate appearing for the accused 
in that Court made no request whatever 
to have the notes of inspection placed on 
record. Nor is there any material to .show 
that the learned Magistrate has made use. 
of any observation to the disadvantage in 
appreciating the evidence in the case. It 
is not suggested, arid at any rate it does 
not appear that no cross-examination was - 
done of the witnesses, as the local inspec- 
tion was to be made. On the other, hand, 
the grievance of Mr. Dave is . that the 
learned Magistrate has not at all chosen' 
to appreciate the evidence arid has given 
no reasons in coming to the conclusion 
tliat he arrived at in the case. According 
to him, except narrating tlie facts in judg- 
ment, no reasons have been given which 
led him to accept the evidence led by the 
prosecution and for .coming to the con- 
clusion that he did in the case, .That 
criticism levelled by Mr. Dave cannot be 
said to be. altogether without any. force, 
but that does not in any way aflcct;the 
decision in the case. At any rate, I. am 
not show liow the appreciation of ew- 
dence by the learned Magistrate has been 
so ailccted by reason of his not keeping 
notes of inspection made by him in the 


case. 

X . 


X ' X X 

Appeal dismissed. 
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.Patel Bechar Narsinh, Petitioner v. 
TliC State of Gujarat and another. Oppo- 
nents. 

Criminal Eevn. Appln. No. 145 of 1969, 
B/- 19-8-1D69, , against judgment and 

order of Judicial Magistrate 1st Class, 
Mangrol, in 'Criminal Case No. 2678 of 
1968. . ' 

FN/GN/C797/70/RGD/P. . ■ . 


(A) Bombay Probation of Offenders : 

, Act (19 of 1938). S. 5(1) — "Offence riot : 
punishable 'With death or transportation ' 
for life” — Expression means offence riot 
Pimishable with death or offence riot . , 
puiushable with transportation for life 
tinder S. 53-A, Penal Code transportation, 
for life means imprisonment for life -— 
Accused convicted under S. 326 Penal 
Code cannot be given benefit of S. 5(1). 
Am 1928 Bom 244. Foil. Case law Refer- 
red. (Pairas 7, 8, 14) 

(B) Criminal P. C. (1898), S. 439(6) — 
Right of accused "to show cause against 
enhancement of sentence” — Notice why 
order releasing him on probation of good 
conduct should not be set aside, order 
being illegal and invalid and pass sen- 
tence in lieu of it — This is not a case of 
enhancement of sentence passed by Court 
recording Order of conviction and releas- 
ing accused on probation of good conduct 
— Accused has no right to be . heard in . 
ir^ard to order of conviction against him, 
since there was no sentence awarded 
either under S. 439(6) or under S; 7(1), 
Bombay Probation of Offenders Act. AIR 
1943 Mad 521 & Am 1939 Sind 339 & 
AIR 1950 Raj 28, Rel. on; (1949) 2 Sau 
XiR 48 observations' in dissented from. 

(Para 18) 

(C) Bombay Probation of Offenders 
Act (19 of 1938), S. 7(2) — Accused con- . 
victed and released on probation of good , 
conduct — Appellate Court in exercise of 
powers of revision can set aside order of 
probation and pass sentence in lieu there- 
of not greater than that which trial Court 
could have awarded — It is hot necessary , 
to remand case to trial Court for. passing 
sentence — High Court is not restricted 
to passing non-appealafole scntencfc. . 

, ' . (Pams 27, 28) 

(D) Penal Code GSGO), S. 326 — Of- 
fence imder — In considering sentence to 
be passed, nature of injury, weapon tised 
and part of body on which' injury .was 
«?auscd are important factors to be con- 
sidered — (Sentence of one year’s R. I. 
and fine of Rs. 125 passed — Sentence of 
fine of Rs. l25.was pa^^cd in view of 
the order of the, trial Magistrate for pa.y- 
.ing.tbe amount ;ts compensation to tlic 
victim keeping in view the provisions of 
Section 6 of the Bombay Probation of 
Offenders Act (1938)). (Paras 29, 36) 
Cases Referred : Chronological Paras - 
(1965) AIR 1965 Orissa 106 (V 52) = 

1965,(2) Cri LJ 51, Jogi Nahak 
• V. The State 13 

(1964) 1964 (1) Cri LJ 460 ■ = Um _ . , 

(1903) Mys 929, Slate of Mysore 
V. Saib Gunda 12 

(1959) AIR 1959 Madh.Pra 291 (V 46) 

= 1959 Cri LJ 989. Chetti v.. State . , 
of Madhya Pradosli IS , 

(1956) AIR 1956 All 326 (V 43) = 

1956 Cri 1*1 659, State v, Sheo 
Sharilcar -.10 
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(1950) AIE 1950 Raj 28 (V 37) =: 

- 51 Cri LiJ, 1332, Sarkar y, J^am- 
dngh ,22 

(1949) 2 Sau LR 48, United State of : 

Saurashtra v. Koli Gariga Kana 23 

(1943) AIR .1943 Mad 521 (V, 30) = . 

44 Cri LJ 774i In'xe: Varadaraja . . 
Padayachi 20 

(1939) Am 1939 Sind 339 (V 26) =v 
.41 Cri LJ 187, Rmperdr v. Miro, 
Ghulam Hussain. , ‘ 21 

(1932) Am 1932 Nag 130 (V 19) =■' 

33 Cii LJ 844, Emperor v. Mt, 

Janki • ■ . S 

(1928) AIR 1928 Bom 244 , (V 15) 

29 Cri LJ 901, Naranji Premji v. 
Emperor . . 

(1927) AIR 1927 Rang 205 (V 14) 

28 Cri U 773 (FB), Emperor v. 

Ng’a San Htwa S 

(1926) Am 1926 Rang 51 (V 13) 

27 Cri U 401,, Mohammad Eusoof 
y. Emperor 8 


G; C. Patel, for Petitioner; J. U. Mehta, 
Hon. Asstt. Govt. Pleader, for Respondent 
No. 1-^tate; B. R. Shelat (Appointed), 
for Respondent No. 2. ' 

ORDER: — This is a revision petition 
filed by the original complainant (first 
informant) against the order passed by 
the learned Judicial Magistrate, First 
Class, Mangrol, Mr. R. C. Shah, in Cri- 
minal Case No. 268 of 1968, releasing 
present opponent No. 2, Maiya Dolu Kar- 
pan , who was original accused No. 2, on 
probation of good conduct. Opponent No, 
2 has been convicted of an offence puni- 
shable under Section 326 of the Indian 
Penal Code. ,He was, ordered to be re- 
leased on probation under Section 5(1) of 
the Bombay Probation of Offenders Act, 
1938 (which will be hereinafter referred' 
to as the Act), on furnishing a bond of 
Rs. 1,000/- for a period of one year with 
a solvent surety for the like amount to 
keep anci . maintain peace during the 
aforesaid period and to receive the sen- 
tence when called upon during the afore- 
said period. Tliis order was passed on 
30th December, 1968. 

' 2. Mr. G. C, Patel, learned Advocate 
appearing for the petitioner, submitted 
that the offence under Section 326 of the 
Indian Penal Code is punishable with 
Imprisonment for life or witlu imprison- 
ment of either description for a term 
which may extend 'to 10 years, and is also 
liable * to fine. Maximum puiushment 
provided for such an offence being- im- 
prisonment for life, it was submitted ,by 
Mr. Patel that the trial Court has com- 
mitted an error m giving benefit of Sec- 
tion 5(1) of the -Act to opponent No. 2, 
He, therefore, submitted that the order 
passed by the learned trying Magistrate, 
releasing Opponent No. 2 on probation 
of good conduct, be set aside and in lieu 
of it, proper and adequate sentence be 
pass^ . 


Sheth J.) . [Prs. 1-6] Guj. 187 

3. Mr. J. U. Mehta, the learned Hon,. 
Assistant Government Pleader, who ; ap- 
peared for Opponent No. 1 (State of 
Gujarat), supported the submissions made 
by Mr^, PateL • / 

4- Mr. B. R. Shelat, learned’ Advocate 
(appointed) for Opponent No. 2 (accused 
No. 2) submitted that Opponent No. - 2 
had a right to challenge the order of con- 
viction recorded against liim on facts in 
view of the provisions oL Section 439, 
sub-section (6) of the Criminal Procedure 
Code (which will be hereinafter referred 
to as the Code). It is further contended 
by him that this Court cannot award sen- 
tence and the case should, be remanded 
.to the trying ■ Magi^rate for awarding 
proper and adequate punishment. It was 
further submitted by him that at. any 
rate, the Court should hot award pimish- 
ment which is more than non-appealable • 
sentence. It was also submitted by him 
that the provisions of Section 5(1) of the 
Act have application as the offence under 
Section 326 of the Indian Penal Code Is 
not punishable \vith death or imprison- 
ment, for life; it being punishable with 
imprisonment for life, the provisions of 
Section 5(1) of the Act could be made 
applicable. 

■5. I vill first consider the submission 
made by Mr. Shelat: whether the provi- 
sions of Section 5(1) of the Act could be 
made apphcable in a case where tbe of- 
,fence regarding which the order of con- 
\dction is recorded is punishable with 
imprisonment .for life or imprisonment for 
any other term. The material part of 
Section 5(1) of the Act for our purposes 
reads: 

"Notwithstanding anything contained in 
any enactment for the time being In 
force when — 

(a) any male person is convicted of an 
offence not punishable with death or 

transportation for life, or 

if it appears to the Court by which the 
offender is convicted, that regard being 
had to the age, character, antecedents or 
physical or mental condition of the of- 
fender, or to the circumstances in which 
the offence was committed, it is expedi- 
ent that the offender should be released 
on probation of good conduct, the Court 
may, for reasons to be recorded in writ- 
ing instead of sentencing him at once to 
any punishment, direct that he be re- 
leased on his entering into a bond, with 
or without sureties, to appear and receive 
sentence when called upon during such 
period not b^g less than one year and 
not exceeding three years as the Court 
may direct, and in the meantime to keep 
the peace and be of good behaviour.” 

G. The interesting question that arises 
for considemtion is what is the meaning 
to be assigned to the words, "of an of- 
fence not punishable with death or trans- 
portation for' life,” 
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7. The mateiial part of Section 53-A 
of the Indian Penal Code for our pur- 
poses, reads: 

"(1) Subject to the proviaons of sub- 
section (2) and sub-section (3), any re- 
ference . to "transportation for. IHe"' in , 
any other law for the time bein^ in force 
or in any instrument or order having 
effect by virtue of any such law or of 
any enactment repealed shall be constru- 
ed as a reference to 'imprisonment for 
life’.’’ 

In wew of these prowaons of Sec. 53-A 
we have to read "imprisonment for life” 
for the words "transportation for life” in 
Section 5(1) (a) of the Act, 

8. In Section 4Q7, sub-section (11 ol 
the Code, similar wording in regard to 
this material phrase is found. It reads: , 

"When any person accused of dr sus- 
pected of the commission of, any, non- 
bailable offence is arrested or, detained 
without warrant by an officer in charge 
of a police station or appears or is brought 
before a Court, he may , be released on • 
bail, but he shall not be so released if 
there appear reasonable grounds for be- 
lieving that he has been guilty of an 
offence puihshable with death or. impri- 
sonment for life.” 

These words came to be Interpreted by a 
Divirton Bench of the Bombay High Court 
in Naranji Premji v. Emperor, AIR 1928 ■ 
Bom 244. Fawcett, J., speaking for the' 
Division Bench, made the foUowihg ob- 
servations: — ' . • ' , - 

"The first point taken by Mr. Jinnah 
£n this apphcatioh for bail is that in sub- 
section (1) of Section 497, Criminal Pro- 
cedure Code, the words 

"if there appear reasonable grounds, 
for believing that he has been guilty of 
an offence . punishable , with death or 
.transportation for hfe” 
only cover offences punishable with death 
or in the alternative with transportation 
for life, such as cases of murder and , of 
waging war rmder Sections 302 and 121, 
LP.C., and that they do not include of- 
fences merely punishable with transpor- 
tation for life. Although no authority 
has been referred to in the argument 
before us, there is. in fact, a ruling that 
does support Mr. Jinnah’s contention, viz. 
Mohammad Eusoof v. Emperor, AIR 1928 
Bang 51. But that has been overruled 
by a Fffil Bench of the same. Court in 
Emperor v. Nga San Htwa, AIR 1927 
Rang 205 (FB). In my opinion, this Is a 
construction which carmot be adopted. If 
one refers to the definition 'of "warrant 
case” in Section 4(1), (w). Criminal P. C., 
it wdli be seen that it is defined as a case 
relating to an offence pimisbable with 
death, transportation or imprisonment 
for a term exceeding rix months. The 
legislature obviously does not there mean 
an offence which is punishable with those 


Mnds of different puniriimenfs in the 
alternative, and they do not 'put the y^ord ; 
"with” before •'transportation” or before, 
"imprisonment”. Therefore, I do not at- 
tach any importance lo the argument that ^ . 
in sub-section (1), .' Section 497- the word : 
"with” does not appear before "trans- 
portation for life,” and, therefore, the 
reference is m^dy to an offence whidi, 
is punishable with death or in the alter- : ' 
native with transportation for .life” . 

• 9 . In Empef6r,v. Mt Janld, AIR 1932 ■ 
Nag 130, Grille, Acting Judicial Commis- 
sioner, observes: , . 

"The phrase "punishable with death or 
transportation for life’’ must be inter- 
preted disjunctively and women convict- 
ed of an offence for .Which transportation 
for life is one of the punishments provid- 
ed are eligible for fdease ; on probation 
tmder Section 562. The words "death 
or transportation for life”, must be read 
as referring to offences the penalty for 
which provided by the Penal Code con- 
tains either death or transportation for 
life as one of the pimishments awarded 
and not necessarily both.” 

The learned Acting Judicial Commisrion- 
er has referred to several provisions of - 
the Code like. Sections 4(1) (w), 31 and 34 ' 
in support of his reasoning. I am in res- 
pectful agreement with it 

10. A Division. Bench of Allahabad 
High Court in State y. .Sheo Shanker, 
AIR 1956 All 326, has also taken the . 
same view. The relevant observations 
made therein are: 

"The words "punishable with death or' 
transportation for life”, carmot mean 
"punishable -with death or in the alterna- 
tive with transportation for hfe”. The 
plain meaning of the words "an offence 
not punishable with death or transporta- 
tion for life” is "an offence not punish- 
able wth death or an offence not punish- 
able with transportation for life.” 

Death or transportation for life must 
not be a puniriunent that can be legally 
inflicted for the offence: if dea:th can be 
inflicted or if transportation for life can 
be mflictedi it is not "an offence not 
pimisbable with death or transportation 
for life” regardless of whether any oilier ' 
punishment can he inflicted either in the 
alternative or in addition to the punish- 
ment of death or transportation for hfe, 
as the case may ba Since the offence of 
Section 409, Penal Code Is punishable 
with transportation for hfe or imprison- 
ment and fine, the accused could not be 
released on probation of good conduct.” , 

11. Same view has been taken by a 
Division Bench of Madhya Pradesh High 
Court in Chetti v. State of Madhya Pra- 
desh. AIR 1959 .Madli Pra 291, observing: 

"Seifiion 562 of the Criminal Procedure 
Code and Section 4(b) of the C.P. and 
Berar Probation of Offenders Act axe an 
exception to . the general scheme of 



1970 ^ 


P. B. Naranh v. State (J. iO/L Sheth 


J.S 


[Ers, 11-18] 


Guj. 189 


pumdunmts awardable under the Indian 
Penal' Code and the Criminal Procedure; 
Code. - ^e phrase "not punkhahle , vath 
death. or imprisonment for life” ought to 
be interpreted in its ordinary dis.iunctive 
sense. ' Its scope cannot be permitted 
to be e^manded by gi-wng a strained 
meaning,' by reading it conjunctively. 
AIR 1932 Nagpur 130 was affirmed: AIR 
1927 Rangoon 205 (FB) ■ was relied on? 
AIR 1927, Nagpur 53 was not approved,” 

12. H. Hombe Gowda, Offidating C. J. 
of Mysore TTigb Court, in State of Mysore 
V. Saib Guhda, 1964 (1) Cri LJ 460 (Mys), 
has t^en a s imil ar view, observing: * 

"The provisions of Section 4 are not 
applicable to a case where a person is 
found guilty under Section 326, Penal 
Code, inasmuch • as the maximum sen-' 
tence prescribed ■ for the oSence is im- 
prisonment for life.” 

13. A Single Judge of Orissa High 
Court, in Jogi Nahak v- The State, AlR 
1965 Orissa 106, has taken a similar wew, 
observing: 

"The provision for punishment in Sec- 
tion 394, Perial Code for imprisoiunent 
for life or imprisonment for ten years 
and fine carmot be read conjunctively so 
as to mean that it provides an alternative 
sentence for the offence concerned. Hence, 
■where the accused is conwcted under 
Section 394„ Penal Code, the accused can- 
hot be given the benefit of the provisions 
of Section 4 or 6 of the Probation of Of- 
fenders Act and released on probation of 
good conduct, on the groimd that the 
offence did not provide for punishment 
for imprisonment for life,” 

14. Taking into consideration the 
wording of Sedori 5(1) of the Act and the 
aforesaid decisions, , it. is evident that • the 
learned Magistrate has committed an 
error in giving oppondit No. 2 the bene- 
fit of releasing him on probation of good 
conduct . The reasoning adopted in these 
dedsions, in my opinion, is quite correct 

. Furthermore, I am bound by the decision 
of the Bombay High Court, the decision 
being given before, the date of bifurca- 
tion. 

15. I will now conader the submissioh 
made by Mr. Shelat for opponent No. 2, 
that in "view of the provisions of Sec- 
tion 439(6) of the Code, he hasva right to' 
challenge the order of conviction on facts 
^d he has a right to show , cause against 
his conviction. Section 439 of Ihe Code 
deals with High Court’s ' powers of revi- 
sion. Sub-section (2) of if states: 

■ "No order under this section shall be 
made to the prejudice of the accused .un- 
less he has had an opportunity of being 
heard either personally or by pleader in 
his own defence.” 

Sub-section (1) of it reads: 

"In the case of any proceeding the 
record of which has been called for by 


itself or which' has • been reported for 
■ orders, or which otherwise comes to its 
knowledge, the High Court may, in its 
discretion, exercise any. of the powers 
conferred on a Court of Appeal, by Sec- 
tions 423, 426, 427 and 428 or on a Court 
by Section 338, and may enhance thg 

sentence 

Sub-section (6) of it reads: 

': "Notwithstanding anything contained 
in 'this section, any' convicted person to 
whom an opportunily has , been given 
under sub-section (2) of showing cause 
why. his sentence should not be' enhanced, 
shall, in showing cause be entitled also; 
to show cause against his conviction.” 
liVe have to read these sub-sections "(2) 
and (6) of Section 439 of the Code' in 
conjunction. Sub-section (2) of it con- 
templates issue of a notice to the accused 
before any order to his prejudice is being 
passed. It contemplates that he should 
be given an opportunity of being heard 
either personally or by a pleader In his 
own defence before any order is passed to 
his prejudice. In the instant case, such 
a notice has been given to opponent No. 2 
and the notice has been sensed. An Ad- 
vocate is also appointed for him and £s 
heard. 

16. A short, but interesHng question 
that arises is whether the present case 
will be covered to sub-section (6) of Sec- 
tion 439 of the Code. The wording of 
that sub-section (6) clearly indicates that 
the accused is entitled to show cause 
against his conviction 'when an opportu- 
mty has been given under sub-section (2) 
of showing cause why his sentence .^oiild 
not be enhanced. It, therefore, means 
■that the _ Legislature has given him an • 
opportunity ■to challenge his conviction 
when a notice has been given to him to 
show cause why his sentence should not 
be enhanced. In the instant case, no 
notice has been given to opponent No. 2 
to show cause why his sentence ^ould 
not be eihanced. The notice has been 
given to him as to why this order of ip- 
leasing him on probation of good conduct 
should not be set aside, the order being 
illegal and invahd and pass serd^nce in 
lieu of it, 

17. The mteresting question, there- 
fore, that arises is whether it can be said 
that this is a case of enhancement of any 
sentence passed by the Court recording 
the order of conviction and rdeasing 
opponent No, 2 on probation of good con- 
duct 

18. Section 53 of the Indian Penal 
Code which falls m Chapter HE relating 
to punishments, enumerates different 
punishments provided in the In dian Penal 
Code. It . reads: 

"'Punishments’ — The punishment to 
which offenders are liable under the pro- 
wsions of this Code are. rra 
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■ First Deatii; 

Secondly — Imprisonment for life; 

■ Thirdly — ^ Repealed, by Act No, 17 of ' 

1949; , 

.Fourthly, — Imprisonment, which is of 

two descriptions, namely — 

(1) Rigorous, that, is, . with hard 
labour; 

(2) Simple; 

Fifthly — Forfeittire of property; 

, Sixthly . — Fine.” 

tThat Section 53 of tlie Indian Penal Code 
does not indicate tlrat this order of le- 
[leasing opponent No. 2 on probation of 
[good conduct was an order inflicting any 
’punishment. ' , 

19. We wiU now consider the rele- 
vant provisions of Sections 5 and 7 of the 
Act I have already quoted the material 
part of Section 5(1) of the Act The 
•wording of it clearly indicates tliat w’hen 
the Court, comes to the conclusion that in 
view of the conditions specified in tliat 
sub-section (1) of Section 5 . of tire Act 
the offender should be released on pro- 
bation of good conduct, the Court has to 
record reasons in writing and the Court 
instead of sentencing him at once to any 
punishment, direct that he be released on 
bis entering into a bond •with or without 
sureties, to appear and receive sentence 
when called upon during sucli period not 

being less than one year ...... 

That wording clearly indicates that in 
such a case, the Court, after recording 
the order of conviction, postpones the 
passing of sentence, meaning thereby, 
postpones inflicting of any punishment 
and instead of passing any order of sen- 
tence. the Court directs that he should 
be released on his entering into a bond 
•with or widrout sureties to appear and 
receive sentence when called upon during 
such period not being less than one year 
but not exceedhig three years as the 
Court may direct and in the meantime, 
to keep peace and be of good behaviour. 
It is, therefore, e-vident that when such 
an order of releasing on probation of 
good conduct is passed, there is no order 
of sentence passed. No punislrment is 
%nsited upon him.. On the contrary, that 
order is postponed. It could not, there- 
fore, be said that any order of sentence 
v;as passed or any punishment •was %dsit- 
ed upon the accused as contemplated by 
Section 53 of the Indian Penal Code. 

20. Section 7 of the Act reads; 

''(1) Notwithstanding anything con- 
tained in the code except in cases in which 
tire offender has pleaded guilty, or where 
the order is passed by the High Court, an 
appeal shall lie from an order of convic- 
tion in every case in which an order is 
passed -under Section 4 or 5 to the Court 
to which appeals ordinarily lie under the 
Code." 

A perusal of the •wording of this sub-sec- 
tion (1) of Section 7 of the Act clearly, 
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indicates that by not pasang iah order - of . 
. sentence' and by .'postponing the order of ; . 
• punishment, the accused is not in any way, 
prejudiced. Even though no order of sen- 
tence is passed and he is released on pro- 
bation of good conduct. He has been gh en . 
a right to, appeal from an order of con vie- - 
tion and such appeal is to be filed to the 
Court , to which, sucli appeals ordinarily lie - 
under -ihe Code. , . - 

21. Sub-section (2) of Section 7 of the 
Act reads: — . _ 

"The Appellate Court or . the High , 
Court in -the exercise of its powers of re- , 
vision may pass any such order as it 
could have , passed under the Code, or , 
may set aside, an order imder . Section 4 
or 5 and in lieu thereof pass sentence on- 
such' offender according to law.” 

This sub-scction (2) makes it quite clear 
that this Court is entitled to set aside 
such an order in exercise of its powders of 
revision, and is further entitled in lieu 
■tliereof to pass sentence on such offender 
accordmg to law. No doubt, that power 
vested in ■this Court is circumscribed by 
a pro^viso added to ' it. That pro'viso 
-reads: , ' , 

"Provided that the A-ppellate Court or, 
the High Court in revision shall not in- , 
flict a greater punishment than might ha've 
been inflicted by the Court by wliich the ' 
offender was convicted." 

This Court cannot inllfct punishment 
higher than the puiuslunent that could 
have been inflicted by the Court by 
vvltich the offender was convicted. ' This - 
Is cuaotlier safeguard to protect the into- ■ 
rest of the offender as the powers of tils 
Court are curtailed and this Court can- 
not award' punisluhent higher than the 
punishment that could hhv'e been award- 
ed by the Coixrt by .vv'hich the offender 
was convicted. This Court, in revision, is' 
entitled to set aside such order and in 
lieu thereof, it is empowered to pass ren- 
tence on such offender according to ia-w. 

It furtlier indicates that the order that , 
was passed by the trying Magistrate, 
namely, releasing . Opponent No. 2 . on . 
probation of good conduct was not an 
order of sentence. An order of sentence 
was postponed.' If such an order was not 
warranted by Iavv% this Court can set a^ide 
Hiat order in the exercise of its revi- 
sional povvers and this Court, in lieu • 
thereof, can pass sentence , on such offen- 
ders according to law. Wliat tiris Coui-t, 
therefore, does - is awarding sentence cic- 
, cording to law in lieu of the order passed, 
namely, the order of releasing llie offen- 
der ■on probation, of good conduct. , It 
could not. therefore, be said that this 
Court, while exei’cising this power vested 
in it under .this sub-section (2) of . Sec- 
tion 7 of the Act in the exercise of its 
revlsional powers, is enhancing sentence. 

•As no sentence vv'as awarded by the tiy- 
ing Court, there could not be any, ques« , 
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tioh of enhancement of sentence. What 
this Court does is that the Court finds 
that this order of releasing the offender 
on probation of good conduct is illegal, it 
being not w^anted by law and. in, lieu 
thereof,, passes sentence on the offender 
according to law. No doubty while passing 
that' sentence, the Court has to Keep the 
aforesaid proviso in mind, as the powers 
of this Coiut are curtailed by that pro- 
■viso. There being no question of en- 
hmcement of' sentence, provisions of sub- 
section (6) of Section 439 . of the Code 
cannot be pressed into service. That 
being the position, opponent No. 2 has no 
right to be heard in regard to the order 
of conviction passed against him. 

22. It was contended by- Mr. Shelaf 
that this would be against the principles 
of natural justice. If the accused had 
been awarded even a nominal sentence 
and this Court had issued a notice for en- 
hancement of sentence, the accused would 
.have been in a position to challenge this 
order of conviction in view of the provi- 
sions of Section 439, sub-section (6) of~the 
Code. In. the instant case, the trying 
Coiut did not find necessary , even to 
award a nominal sentence to opponent 
No. 2 and thought th,at it was a fft case 
to release the offender on .-probation of 
good conduct When this Court is trying 
to set aside that order in the exercise _ of 
its revisional powers, and is awarding 
him substantial sentence, he cannot chal- 
lenge conviction. If- the interpretation 
placed by Mr. Patel and Mr. Mehta is 
accepted, the result would be that such a 
person will not have any right to be 
heard against his order of conviction. The 
Legislature could have hardly contem- 
plated such a result. 

In my opinion, this argument is not 
well founded. In a case where this Court 
is exercising its revisional powers under 
Section 439 of the Code, to enhance the 
sentence awarded, the offender has been 
given a statutory right imder sub-sec- 
tion (6) of Section 439 • of the Code to 
ch^enge the order of conviction. - In a 
case lilse the instant case, when this 
Court is exercising its revisional powers 
under Section 439 of the Code,_ in view 
of the provisions -of sub-section (2}. of 
Section 7 of the Act, this Court has got 
power to set aside such an order of re- 
leasing the offender on probation of good 
conduct and it has got further power to 
pass sentence according to law in lieu 
thereol If the legislature really intend- 
ed to give any statutory right to the ac- 
cused that he should be heard against the 
. order of conviction, the legislature could 
have very well made such provision in 
Section 7 of the Act. The legislature has 
not made any such provision. This Court 
has not to make the law. It has to inter- 
pret the law as it is. If there is any such 
grievance, . appeal should be to the legis- 


lature and not to the Court.' In mv opin- 
ion, there being no question of any en- 
hancement of sentence, the provisions of 
sub-section. (6) of Section 439 of the Cede 
cannot be pressed, into service. This con- 
cluaon of mme gets support from several 
decisions which I will presently refer to. 

23. In .re Varadaraja Padayachi, AIK 
1943 Mad 521, Horwill, J.', has observed: 

•"Where an illegal order under Sec- 
tion 562 is passed by a Magistrate and 
on appeal the Sessions Judge affirms the 
conviction but refers the case to the High 
Court as to the sentence, tiie case should 
not be regarded as one for enhancement 
of the sentence, entitling the accused to 
agitaite findings of fact.” 

It is tru.e that detailed reasons are not 
recorded in that decision ’to support the 
aforesaid reasoning. 

24. In Emperor v. Miro Ghulam Hus- 
sain, AIR 1939 Sind 339, the pertinent 
observations made are: 

"The learned Advocate who appeared 
for this Miro, who is a young man of, as 
the Magistrate says, about 25 years of 
age, claimed to be heard on the merits of 
the case, because he said that under Sec- 
tion 439(6), Criminal P. C., he could 
show, in case of enhancement of a sen- 
tence, cause against the sentence itselL 
But we do not see how it can be said 
here that we are enhancing a sentence 
or acting under Section 439(6) because 
the enhancement of a sentence presumes 
there is a sentence to be enhanced, but 
under Section 562, Criminal P. C., it is 
dear that what is done is done in lieu of 
sentence.”- 

After quoting the wording of Section 562 
6f the. Code, which is substantially simi- 
.lar to the wording of Section 5(1) of the 
Act, it is observed; 

^ "So it is dear to us that under Sec- 
tion 562, Criminal P. ,C., when an accused 
5s rdeased on probation of good conduct 
no sentence is passed by tlie Court, 
Therefore, when, as under Section 562(3) 
we are entitled to do, we set aside an 
order and pass a sentence in lieu thereof, 
it cannot be said that we enhance a sen- 
tence witlun the meaning of Sec- 
tion 439(6), . Criminal P. C., and however 
unfair this may ' appear to the learned 
Advocate, we are here to interpret the 
law^ahd not to malm it. Therefore, we 
are "not prepared to hear tiie learned Ad- 
vocate upon the merits of the case, 
tliough we have heard him on all matters 
material to the question before us, that 
is the passing of a sentence of imprison- 
ment in lieu of the order passed by the 
Magistrate under Section 562, Criminal 
Procedure Code.” 

25. A Division Bench of Rajasthan 
High Court, in Sarkar v. Jdnalsingh, 
AIR 1950 Raj 28, has observed: 

"When an accused is released under 
Section 562(1) on probation of good con- 
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duct no sentence is passed by the High 
Cotut. Therefore, "when a case is lefer-* 
red to High Court for passing a sentence 
under. Section 562(3), the case is^ not one 
for enhancement of sentence ■within the 
meaning of Section 439(6) entitling the 
accused to show cause again^ the con- 
■viction.” 

In my opinion, the masoning adopted to 
these dedsiohs is correct, if we bear to 
mind the wording of the relevant prow- 
sions of Section 439 of the Code and tliat 
of Sections 5 and 7 of the Act and "the 
provisions of Section 53 of the Indian 
Penal Code. 

26. Mr. Shelat. in OTpport of his argu- 
ment, relied upon a decision of the Sau- 
rashtra High Court in United State of 
Saurashtra v. Koli Ganga Kana, (1949) 2 
Sau LR 48. That decision lends support 
to my conclusion that the benefit of Sec- 
tion 562 of the Code cannot be given "to 
the accused who has been, convicted of 
an offence which is punishable ■with trans- 
portation for life. So far as the second 
Question is concerned, no doubt, that 
decision lends support to the argument 
advanced by Mr. Shelat, The observa- 
tions made at pages 51 and 52 are as 
xmden — 

t-f .-u 

"The other question, Le., the one tmder 
which the accused-opponent would be 
entitled to show cause ggainst his con'vic- 
tion is a more important ‘ one, and the 
learned Government Pleader has pointed 
out two cases to support of his contention 
that the accused has no such right. He 
refers us to a Sind decision reported at 
page 339 to AIR 1939, Sind and another 
reported at page 521 to AIR 1943 Madras. 
Both the Courts have held that to a case 
tmder -Section 562 accused has no right 
to -show cause agatost his con'viction, 
■^th great deference to their Lordships 
who decided both these cases, "we have to 
observe 'that we are unable to agree ■with 
the narrow ■view of the law that they 
have taken. The ratio decidendi in those 
cases is that the case to question is not a 
case of enliancement of tire sentence ^d 
hence the proTnaons of Section 439 which 
enable the accused to show cause agatost 
his con^viction do not operate, to favour 
of the accused who has not been sentenc- 
ed at aU. Teclmically spealdng, their 
Lordsliips may be right, but such a con- 
struction of Section 439 offends against 
the principles of natxiral justice, and to 
our opinion, such a. construction would.be 
both too technical and too narrow. To 
illuslrale , our point of view it amounts 
to this that a person who has been barely 
con’victod and not sentenced is on a worse 
footing than a person vvho has been sen- 
tenced,' and given an inadequate sen- 
tence; or to be more dear as to v/hat we 
mean, such an interpretation would react 
very unfavourably against tliose persons 


■vvbo are convicted and dealt ■??!& under 
Section 562. The result to such a case 
■will be that a person who has been let off 
with a binding, over order against him,, 
and .who . naturally would; be under a sort . 
of confidence that to case to futxure he 
behaves . better,' there is no apprehension 
of 'any sentence, , whatsoe^ver, would ./he 
■taken by sunrise by an order, from the 
High Court calling .upon him to appear 
. before it and receive conviction. To gi^ve 
an arithmetical illustration if- when the 
xmit of sentence already inflicted is 1, 2, 

$ etc., and if the same is sought , to be 
enhanced to 4, 5, 6 etc., the person has a 
light to show cause, while if the unit of 
the sentence is zero and is’ yet sdught to 
be substituted by any other; arithmetical 
figure, he has no right to show ; cause- 
againd; his conviction. This worlrs .as an 
absurdity. Moreover, on a careful peru- 
sal of Section 439 which has ample safe- 
gua^s for , the benefit of those accused 
agatost whom no order could be passed 
to their prejudice would be naturally de- 
priyed of those benefits whidi do exist to 
their favour as the section stands.” 

With due deference to the learned 
kludges of the Saurashtra High Court, I 
may say that the reasoning . advanced 
does not appeal to me, "When tlie langu- 
age of the relevant sections , does not 
admit of any ambiguity and the language 
dearly indicates that such a right is , 
given to the. offender only when a notice 
has been issued by this Court for en- 
hancement of sentence, it will not be ' 
proper for this Court to take any ' such 
factors into consideration as bias been 
done by the Saurashtra High Court and 
, interpret the provisions of Section 439 of 
■fhe Code ‘to tiiat manner when ,the lan- 
guage does not justif^y such interpretation. 
As said to "the aforesaid Sind decision, 
the Court has. not to malce tlie law. If 
has to interpret the law as it is. ' . There 
being no question of an' enhancement of 
sentence, as "no sentence ■was awarded by 
the trying Magistrate, the provisions of 
sub-section (6) of Section 439 of the Code 
caniiot be pressed into, service. • As said 
by me earlier, if there be any such 
grievance, as has been suggested to • this 
Saurashtra decision, there should be an 
appeal to the legislature and riot to the 
Court. I am. therefore, of the view that 
to such a case; the accused is not to-r 
titled to show cause agatost his con'vic- ' 
tion. 

27. N The submi.ssibn made by Mr. 
Shelat that this Court cannot award son- " 
tence and the case should be remanded 
to the trial Court for awarding sentence 
as it W'ls that Court whidi had recorded 
the order of conviction, to my opinion, 
is not ■well founded. His argument was , 
based on the ground Uiat if the. order of 
sentence is' passed by the trying Magis- 
trate., he vrill gel a right to appeal against 
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to acquire any' agricultural lands constitute 
ing an estate and any . rights therein. 
Secondly, without acquiring the estate it 
might ejffinguish or modify any ri^t in the 
estate. The legislation contempated .by. 
Article. 81 A must be of the, nature of an, 
agrarian reform with the object of regulat- 
ing the rights of a landlord and tenant, or 
of conferring 'a more' beneficial status or 
interest on the tenant , with a' vievy to 
achieve rural. economy. .Once this- object is 
achieved then the legislation becomes com- 
pletely immune ‘ from challenge on the 
ground that: it infringes or- destroys the 
fondamental rights of the property of a 
citizen as guaranteed under Articles 14, 19 
and 31 of the Constitution of India. This 
Article was interpreted by their Lordships 
of the' Supreme Court in .Kochuni v. State 
of Madras, AIR 1960 SC 1080, 1087 where- 
in their liirdships pointed out, as rmder: — 
‘Tf ad estate so defined is acquired by 
the State no law enabling the State to ac- 
quire any, such estate, can be questioned as 
inconsistent with the rights conferred by 
Articles 14, 19 or 81 of the Constitution. 
So too, any law extinguishing or modifying 
any such ri^ts .mentioned in Clause 1 (a) 
and defined in Clause 2 (b) cannot be ques- 
tioned on the said grounds. 

it is therefore manifert that ■the said AAcIe 
deals with a tenmre called estate and pro- 
vides for its acquisition or the extinguish- 
ment or modification of the rights of the 
landholders or the various subordinate 
tenure holders in reject of their rights in 
relation to the estate.? 

In that case, however, their Lordships 
struck down the law in question because 
they held that the. Act impugned over- 
stepped the limits of Art. 31A and sou^t 
to regulate inter se the rights of a proprie- 
tor and the junior members of a family and 
tiierefore could not be considered an agra- 
rian reform; According to their Lordships 
,the impugned Act sought to. overreach the 
object implicit in the Article. 

7. Similarly in AIR 1981 SC 288, the 
Act by which the right or interest of an 
Ihamadar ■ under the Bombay Personal 
Inams Abofition Act was abohshed was up- 
held by the Supreme Comt on tire ground 
that it was protected by Article 31A being 
in the nature of an a^arian reform. 

8. In AIR 1961 SC 1649, the impugn- 
ed Act sought to abolish the right of a 
landlord to hold property and acquire the 
same and it was upheld on the ground that 
this being a right in an estate' it fell •svith- 
in the protection given by Article 31A and 
was constitutionally valid. 

9. We might now refer to Golak Nath’s 
case,' AIR 1967 SC 1943, which appears to 
be the sheet anchor of the argument of 
the learned counsel for tlie petitioner. In 
this case the majority judgment no doubt 
held that fundamental rights were immut- 
able and. unamendable, and in fact could 
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not be amended by any amendment unless 
a fresh Constituent Assembly was constitut- 
ed, Nevertheless Subba Rao, C. J., deliver- 
ing the leading judgment clearly held that 
all the previous ameiidments including the 
First, Fourth and the Seventeenth. Amend- 
ments did abridge-the scope of fundamental 
rights but on , the basis or the doctrine of 
prospective . over-ruling ; their, validity, could 
not ne touched and they would continue to 
be valid. , Hidayatullah .J. (as he then was) 
-held that the Firsts Fourth and the Seven- 
teenth Am.endments became a part of the 
Constitution by acqmescence and, as the 
pre-vious amendments were saved by the 
principle of acquiescence, the Seventeenth 
Amendment also could not be : questioned 
as it stood. The relevant point to note, 
however, is whether the doctrine of pros- 

E ective overruling was invoked as adum- 
rated by Subba Rao, C. J. or the doctrine 
of aequiescence as held by Hidayatullah, J., 
.all the amendments including tire Seven- 
teenth Amendment were held to be valid, 
by the majority decision Article 31A was 
brought into existence as pointed out by 
the First. Amendment and further amended 
by the Fourth Amendment of 1955. In. 
these circumstances therefore Article 31A 
also was clearly saved and held to be valid 
by the majorify decision in Golak Nath's 
case, AIR 1967 SC 1943. 

Summarizing the position, Subba Rao C. J. 
observed as follows : — 

(1) The power of the Parliament to 
amend the Constitution is derived from 
Articles 245, 246 and 248 of the Constitu- 
tion and not from Art. 368 thereof which 
only deals with procedure. Amendment is 
a legislative process. 

(2) Amendment is law witiiin the mean- 
ing of Article 13 of the Constitution and 
therefore if it takes away or abridges the 
ri^ts conferred by Part III thereof, it is 
void. 

(3) The Constitution (First Amendment) 
Act, 1951, Constitution (Fourth Amend- 
ment) Act, 1955 and the Constitution 
(Seventeenth) Amendment Act, 1964 abridge 
the scope , of the fundamental rights. But 
on the basis of earher ■ decisions of tliis 
Court they were valid. 

(4) On the application of the doctrine of 
prospective overruling as explained by us 
earher, our decision . will have only prospec- 
tive operation and therefore the said 
amendments will continue td be valid. 

(5) We declare that the Parliament %vill 
have no power from the date of this deci- 
sion to amend any of the provisions of 
Part HI of the Constitution so as to take 
away or abridge the fundamental ri^ts 
enshrined therein. 

(6) As the Constitution (Seventeenth) 
Amendment Act holds the field, the vah- 
dity of the two impugned Acts, namely, 
the Punjab Security of Land Tenures Act, X 
of 1953 and Mysore Land Reforms Act, X 
of 1962 as amended by Act XTV of 1965, 
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cannot be questioned on the ground that 
they offend Articles 18, 14 or 81 ol the 
Constitution.” - • • . 

Thus their Lordships clearly declared that 
all the previous amendments of the ■ Con- 
stitution were valid and that Parliament 
would liave no power from tire date of the 
decision of the Court to amend any provi- 
sion of Part in of the Constitution. Golak 
Nath’s case, AIR 1967 SC 1948, was decid- 
ed on 27-^1967. It is therefore manifest 
that, any Act which falls within the protec- 
tion of Article 31A which was held to be 
valid and which was also passed before the 
date of the decision was clearly inunune 
‘from challenge. ' . ' 

.10. In the instant case the impugned 
amendment Act XIV of 1965 was passed 
about two years before this decision and 
since the Act was clearly covered by Arti- 
cle 31 A its constitutionality could_ not be 
challenged on the mound .phat it infringed 
Articles 14, 19 ana 31. 

11. In a recent decision in Eamanlal v. 
State of Gujarat, AIR 1969 SC 168, the 
scope of Article 31A has been discussed 
and it was pointed out that extinguishment 
• of a right to fall witliin tlie. protectioii of 
^icle 31A (1) (a) must be complete arid 
unconditional. A mere suspension of the 
right would not attract the provisions of 
Article 81A. 


•rior holders and to estabh'sh- direct relation-: : 
' ship between the . Government and the , 
occupants of land in the Inam Villages . in 
respect of which, notification has been: 

. issued. The legislation -vras undertaken as 
apart of agrarian reform whidi, tlie , Mysore 
State le^slature proposed to bring about in; 
the former State of Mysore. The impugn- 
ed statute, therefore falls. xindhr the protec- 
tion of Art SIA or the Constitution and 
cannot be challenged on ' the grotmd that 
Article 31A has been violated,, that no . 
principle of compensation has ' been provid- , 
ed or that the compensation provided for is 
illusory or inadequate.” 

14. For these reasons, tlierefore, we are 
dearly of the opinion mat the impugned 
legislation, namdy the Amendment Act XIV 
of 1965 being protected by Article SIA of 
the Constitution is immime from challenge , 
on the ground tliat it infringes Articles 14^ 
19 and 31 and the amendment is perfectly 
valid' and .cannot be challenged by tire peti- 
tioner on any legal ground. 

15. The result is that, tins petition is 
dismissed .but m the circumstances without 
any order ' as to costs. - 

.16, J. N. BHAT, J.— I agree. 

17. MIAN JALAL-UD-DIN, J.-^I agree. 

Petition dismissed. • 


12. In the instant case the. effect of the 
amended Section 47 (3) would be to com- 
pletely extingui-sh lire right of the landlord 
and tlierefore it clearly falls within Afti- 
de SIA (1) (a) of the Constitution of India. 
Since one of tire important inddents of his 
owmership has been destroyed by the Act, 
it amounts to an undoiibted modification of 
tire proprietary right of Ore landlord as 
held by tire Supreme Court in AIR 1953 
SC 373. ' 

13. In another recent decision of the 
Supreme Court in AIR 1969 SC 453, 
B. Shankar Rao v. State of Mysore, a legisla- 
tion to aholish lire rights of Inamdars in 
an Inam estate was held to be an agrarian 
reform aiid protected by Article 31 A of lire 
Constitution of India. Tn this caso Raina- 
swmii J. speaking . for the Coiut observed: 
as follows : — ■ ■ 

“In the present case, it is plain tirat 
under Article SIA as introduced py lire 1st 
amendment to tire Constitution or as alter- 
ed by the 4th^. Amendment, lire impugned' 
Act is protected from attack in any Court 
on the ground llrat it contravenes the provi- 
sions of Arlide 31 (2) of the Constitution. 
The reason is. that the impngnCKl Act is a 
law pmviding for tire acquisition by the 
Slate of any estate or of any riglits urercin 
or for the extiiigni.sliment or modification 
of such rights as conteimrlated by Art. SIA 
of the Constitutiori. I ne impugned Act 
provides for acquisition of the rights in 
Inamdars in inam estates in Mysore State 
and it is intended to abolish all . inter- 
mediate holders who were termed as supe- 
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Mst. Bawi, Appellant v. Nath, Bespon- 
dent. . ■ 

Civil Mrsc. Pirst Appeal No. 11 of 1969, 
D/- 9-1-1970, ag3in.st Judgment’ of Dist, 
Kathua, D/- 27-2-1969. 

(A) Hindu Marriage Act (1955), Sec. 12 
(1) (a) — Words “at tire lirire of marringo” 
— Meaning — : ‘These words mean the timo 
of first consimimation after marri.age 
Clrild marriage — Application for nnnul- 
nrent oh ground of husband’s impotcncy — ' 
First consummation taking place when 
I«i.sband was hardly fifteen years of age 
and wife eleven years — Husband and xvifo 
never .slurring same bed tlicreaftcr — State- 
ment by. physician that husband is not 
impotent — Annulment cannot he grarlted. 

. . (Paras 4, 8, 14) 

(B) Hindu Marriage Act (19.55), See. 12 

(1) (a) — ‘ Tndiwdrtal gctrcrally potent but 
impolcnt svith respect to his own , spouso r— > 
He is impotent for purpose of the Act. 
AIR 1966 All 150, Bel. on. (Para 7) 

Cases Referred: Chronological . Paras 
, (1966) AIR 1968 All 150 (V 53) = 

1985 All LJ 453, Jagadishlal , v. 

. Smt. . Shyama Madan S 
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R. P. Sethi, for Appellant; B. R. Sharma, 
for Respondent. ... 

. JASWANT singe; J. : This, is a wife’s 
appeal, against the judgment dated 27th, 
Peoruary, 1969 of the learned District 
Judge, Kathua, dismissing her application 
for annulment of her marriage on the 
mound that' the husband (respondent) was 
mipotent at the time of marriage and con- 
tinued to he so till the filing of the appli- 
cation. • 

2. Mr. Sethi appearing on behalf of the 
appellant has vehemently urged that the 
words “at the time of marriage” as used in 
Section 12 (1) (a) of the Hindu Marriage 
AcL 1955 (Central Act No. 25 of 1955) as 
applied to the State, by the Jammu and 
toshmir Hindu Marriage Ac^ 1955 (Act 
No. 'Vin of 1955) (hereinafter referred to 
as the Act) mean the date of the first con- 
summation after marriage, and altiiou{di» a 
man may be generally potent, he may be 
impotent with respect to his own spouse in 
wmch case he has to be treated as impo- 
tent. ' He has further contended tliat it was 

g reyed from the material on the record 
lat the respondent was iinpotent at the 
time of die consummation of the marriage 
and continued to be so till the date of the 
institution of the proceeding. He has further 
submitted that the respondent has been 
treating the appellant with such cruelty as 
to raise a reasonable apprehension in her 
mind, diat it would be narmful and in- 
jurious for her to live with him. 

3. Mr. Sharma appearing on behalf of 
the respondent has, on the other hand, con- 
tended that it was proved from the evi- 
dence adduced in - the case including the 
medical evidence that the respondent has 
been potent throughout and the learned 
District J^udge was perfectly , justified in ' 
dismissing the appellants’ aforesaid applica- 
tion. 

4. We have given oiur careful considera- 
tion to the submissions made by the learn- 
ed counsel for the parties and are of 
opinion that the judgment passed by the 
learned District Judge is correct and does 
not call for any interference. It is no doubt 
true that clause (a) of sub-section (1) of 
Section 12 of tlie Act is not very happily 
worded but keeping in view tlie well-recog- 
nized canon of construction that a statute 
should not be so construed as to make the 
meaning absurd or unworkable the clause 
has to be inte^)reted in a rational manner 
and the words ‘at the time of marriage’ 
occurring therein have to be understood in 
.the sense in which they best harmonize 
with the subject-matter of the enactment 
and the object which the legislature had 
in view. Accordingly in our opinion the 
aforesaid words namely ‘the time of 
marriage’ in the context, in which they are 
used imply and mean the time oF first con- 
summation after marriage. Any other inter- 
pretation of the words would make the pro- 
vision absurd and imworkable and lead to 


hardship and injustice presumably not in- 
tended. ■ 

5. We also amee with the learned coun- 
sel for the appellant that for a finding of 
potency what matters is ability to consum- 
mate the marriage with the other spouse 
and not abilitv to have intercourse in gene- 
ral. The following statement in Loistory 
on Divorce, fourth edition (1958), is help- 
ful in this connection: — 

‘Tt sometim^ happens that a person is 
capable of having intercourse, but incapable 
of |)erforming it with the particular indivi- 

This is sufficient to fmmd a decree of nul- 
hty, as what matters is ability to, consum- 
mate tlie marriage with .the other spouse 
and not abihty to have intercourse in gene- 
ral.” 

6. It would also be beneficial to refer 
to the following . observations made by 
Gangeshw'ar Prasad J. in Jagdish Lai v. 
Smt Shyama, AIR 1966 All 150: 

“In some cases a person may be capable 
of having sexual intercourse but incapable 
of performing it with a particular indivi- 
dual, and in such a case he must be regard- , 
ed as impotent in relation to that particular 
individual regardless of his potency in 
general.” 

7. Thus we have no hesitation in hold- 
ing that even when an individual is gene- 
r^y potent but is impotent with respect to 
his own spouse he has to be regarded as 
impotent, for purposes of the Act. 

8. This, does nob however, conclude 
the matter. In order to be successful in 
this appeal the appellant has to show that 
the respondent was impotent at the time 
of first consummation after marriage and 
continued to be so till the institution of tlie 
present proceedings. The facts and circum- 
stances proved in the case do not however 
lead us to ihe conclusion that the respon- 
dent was impotent at the time of the con- 
summation of the marriage. The marriage 
between the parties to this case v'as accord- 
ing to the statement _ of Bua Ditta, ffie 
father, and Mst. Gangi, the mother, of the 
appellant took place when tiie appellant 
was hardly 7 years of age and the respon- 
dent 11 years of age. ^ the date of tiie 
consummation of the marriage, as ^eged 
by the appellant, she could not be more 
than 10 or 11 years and the respondent 
could not be more than 15 years. They 
could not at this tender age be held to ho 
capable of xmderstanding the nature or im- ' 

g hcation of sexual intercourse nor could 
leir genital organs be expected to have 
fully developed at that age. It also ap- 
pears from the examination-in-chief of the 
appellant that she shared the bed of the 
husband only once.. In these circumstances 
it carmot be said that the respondent con- 
tinued to be impotent till the filing of the 
present application. On the contrary the 
statement of Dr. Jai Krishan who examined 
the respondent on 9-12-6Z and appeared as 
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a witness on bdialf of tie appellant herself 
sho%vs that the reqjondent was potent and 
was capable of performing sexual 'inter- 
course and procreating children. In these 
circumstances we are not in a position to 
hold , that • the respondent was impotent - at 
the time of .the •marriage and continued to 
be so rmtil the institution of the proceed- 

, ing. 

9. The other ground of ill-treatinent oE 
the appellant by the . respondent was not 
seriously canvassed before us' nor can it be 
a groimd for annulment of the marriage. 

10. For the fore^ing reasons wo do 
not find any merit in this appeal which is 
hereby dismissed but in the circumstances 
of the case, without any order as to, costs. . 

11. ANANT SmCS. J. : I agree with my 
learned brother that the appeal be dismiss- 
ed without costs. 


12. I may only add that tm the langcmge" 
of Section 12 (1) (a) of the Hindu Marriage 
Act the ^und of impotency. of the 
husband existing “at the time of the 
marriage” can seldom be brou^t home to 


the husband in the case of children mar- 
riages, even if wc were to stretch the 
interpretation of “the date of marriage” as 
the date of first consiunmation after the 
marriage. 

13. Child marriages in spite of legisla- 
tion to the contrary are very frequent parti- 
cularly among the backward communities, 
when the manhood is yet in formation. The 
couple can hardly have at that stage any 
sense of sex. The wife -even upto the age 
of 12 or 13, speaking generally,' can hard- 
ly be able to appreciate the TOtency in her 
husband before he is a fully mown up 
man. In such contingencies, it will be well ■ 
nigh impossible to prove the. impoten^ of 
the husband “at the time of the marriage.” 

14. The wfie appellant was only about 
J, years old, and me husband respondent 
only about 11 years old at the . time of 
tlieir marriage. According to tlie appellant 
when tlicy first met for consummation, she 
could not he more tlian 10 or 11 years, 
and her husband more than 14 or 15 years, 
old. They w'cre never on the same bed 
thereafter. I do not think the appellant 
had reached an ago of maturity at her first 
consummation to appreciate, if really her 
husband was impolent. Having had no 
furflier opportunity to cohabit with her 
husband, it cannot be .said that he conti- 
nued to he impotent. On tlic other liand, 
tlie doctor on examination foxmd the res- 
pondent to be quite potent. The applica- 
tion of tlio appellant was rightly dismissed 
by tlio District Judge. 

15. The provisions of Section 12, os it 
stands, appear to bo im%vorkablo in . so 
many cases, and •with a view to making it 
a practical one, tlie legislature may con- 
sider the desirability of amending it suitab- 
ly. TIio loss of potency of tho husband 
occurring any time after .the maniags up 


to a certain ag^ and its continuance there- . 
after for a reasonable - period should be ’ 
made a good ground for ...annulment of 
marriage, ■ , ' , . ' ' • , ■ 

. • ...Appeal, dimiissed.- 
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MIAN JM^ALUDDIN, JJ. 

Aftab Ram and others. Appellants v. 
State of Jaromu and Kashmir and other^ 
■Respondents. . . • 

Writ Petns. Nos. 80, 83, 280 and 35 of 
1967, 1968 and 1969, D/- 9-1-1970.. 

Constitution of India, Articles 12, 226 ^ — 
Words “other authorities” occurring, in Arti- 
do 12 Inteiprelatioh < — Against whom 
writ . con be issued. 

lu order to categorise any person or 
authority within Article 12, tho authority 
must be a statutory authority, must be set 
up under a statute -with powers which in- 
clude power to give direction, the disobe- . 
dience of which is punishable as a crinii- 
nal offence. If these two ingredients , are 
wanting an authority cannot, be construed 
as an authority for the purpose of Art. 12.- 
No \vrit can issue against corporations, 
bodies of associations, individual or limitea 
companies and . companies which are not 
created under some statute and are not 
invested unth powers to issue directions, 
the •violation .bb which would amount . to a 
criminal , offence or unless they: partal<o 
something of the sovereign powers < of the 
State. Case law discussed. ' 

■ ' . (Paras 4, 6J 
Cases. Referred: : Ciironqlo^cal Paras 


(1968) AIR 1988 Pat 3 (V^ S5) = 

, ,ILR 46 Pat 616 (UR), Umesbebandra 
Sinba v. R. N. Sinba 
5(1988) 1968 Lab IG 1123 = 1968 
Kash LJ 271, Z. U, Ahmed v. 

G. M. Sadiq ' • . 

(1967) AIR 1967 SC 1857 (V 54) =' 
1967-3 SCR , 377, Rajasthan State . 
• Electricity Board v. Mohan Lai ' 
(1967) 1967 Kash Dj 434, Moti Lai 
V. Managing Director 
a963) AIR 1963 SC 1811 (V 50) .=; 
1984-2 SC A 201, State Trading 
Comn. of India v, Commerdal Tax 
Olficer - 

;(1963) AIR 1963 Cal 116 (V 50) =■ 

67 Cal WN 361, Prafulla . Kumar ' 
Sen V. Calcutta State Transport . 
Corporation 

(1962) AIR 1982 Mad 169 (V 49) = 
1961-2 Mad LJ 279 C. Lakshmiah , 
Reddiar v. Perumhadiu: Talulc Co- 
op. Marketing Society 
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1961)'. AIR 1961 Pra 400 . 

' (V 48) = 1961-1 Andh WR 81,. ; 
Maturi Durgaiah v. Agent, Tandur • 
Collieries , “ 

1959) AIR 1959 Madh .Pra .218 
‘ (V 46) - 1959 Jab LJ 459, Ram- 
Hath Shaima v. State -of M* P* ’ § 

1957) AIR 1957 Pat 10 (V 44) 

1956 BL]R '513, Subodb R^jan 
Gbosb V. Sin(M Fertilizer and . 

Chemical Ltd. ® 

(1957) AIR 1957 Trav. Co. 46 (tT 44) =. ^ 
1956 Ker LT 563, Dr. G. F. Papali • • 

V. ‘ Uiiiv'ersity of Travahcore • ' ■ 5 

H. N. Dhar, D. N. Mahajan and K N. 
Raina, for Appellants; S. P. ,Gupt^ A. E. 
Malik' and S. L. Eana, for. Respondents.^ 

; BHAT J. : These, petitions were pending 
before a Sin^e Judge of this Comt but by 
means’, of ah order dated 22nd Augi^t 1969 
it was thought desirable . to constitute _ a 
Full Bench to decide the following point 
of law,, whidr arose in these cases : — * 
“Whether or not a writ lies against _ 
corpdratioh or a Government undertaking 
even if the Government . owns the ^said 
undertaldng or corporation completely. 

2. The brief facts which are necessary 
for the disposal of these ^vrit petitions and 
the point of law referred are that Ae peti- 
tioners are permanent servants employed in 
the Government Arts Emporium. . By 
S. R. O. 27 of 1963 dated 3-10-1963 sanc- 
tion was, accorded by the Government to 
the formation of ■' a Company tmder me 
Jammu and Kashmir Companies Act, 1977j 
for running the industrial undertalongs, 
which included 21 establishments, one of 
them being . Kashmir Government Arts Em- 
porium. Tli6 .Articles cind. Memoraiicluin of 
Association of tiie said company were regis- 
tered imder the said Jammu and Kashmir 
Companies Act and this Jammu and 
Kachmir ^ Industries was thus a pri- 
vate limi ted , company. The Revenues 
and eipenditures of Kas hm i r Govern- 
ment Arts Emporium are being 
shown in .the Government Annual Budget. 
The Jammu and Kaslunir Civil Servants 
(Classification, . Control and Appeal) Rules, 
1956 'were made applicable to this com- 
pany. The petitions . .quote certain Articles 
of Association and in particular emphasis 
is laid on Article 73 (5) which lays do^ 
Ilow appointments axe to be .made 'in this 
company. The power of appointment is 
given to the Directors except in the case 
of an employee whose pay is more than 
Bs. 2,000 per rnensem, which has to be 
made by the Sadar-i-Riyasat (now Governor) 
and appointments carrying a salary of more 
fTian Rs. 500 per month have to be made 
with the consultation of or on the recom- 
mendation of the Public Service Commis- 
sion. The petitioners continued in the ser- 
. vice • of ting company till 1967 when, two 
' orders were passed by the Manager Head 
OfiBce of the Government Arts Emporium 
(1) HO/422 dated 12-4-1967 and (2) dated 
8to May 1963 which form the' two an- 


nexures to these petitions. By lie first 
order the petitioners were given , notice that 
as on a particular date they would reach 
tlie age of 55 years, their services would 
be terminated from the particular date 
ending with one month’s notice and in the 
second order it was said that as the Kash- 
'mir Arts Emporium was a temporary orgar 
nization and the services of the petitioners 
were of a . temporary nature, their services 
would be no longer- required, they were as 
such terminated , with one moiith’s notice as 
already given. According to the petitioners 
these two orders are inconsistent, self-con- 
tradictory and ultra vires. The petitioners 
claim to be the permanent Government ser- 
vants whose services could not be terminat- 
ed, in the manner as has been done with- 
out allowing them any pension, gratuity 
etc. . 

3. We do not go into the other aver- 
ments made in the petitions or the details 
of the objections taken by the regiohdents. 
One of the main objections on behalf of 
the respondents is that a writ cannot -be 
issued against the General Manager, Gov- 
ernment Arts Emporium or even the State 
because the petitioners are employees of a 
private limited company. The main em- 

§ basis on behalf of the respondents is on 
re plea that the Kashmir Government Arts 
Emporium is now a part of the Jammu and 
Krshmir Industries Private limited which 
is a private limited company and therefore 
hot amenable to the writ jurisdiction of tiiis 
Court. It is, not however denied that this 
company is wholly owned, managed and 
run by the Government. Therefore, the 
question has been referred to the Full 
Bench. The learned counsel , for the peti- 
tioners have argued that under Article 12 
of the Constitution of India the words “the 

State” includes the Government and and 

the Government and the Legislature of 
each of the States and all local or other 
authorities within the territory of India 
or under the control of the Government of 
India, and imder Article 226 \vrit can be 
issued “to any person or authority includ- 
ing in appropriate cases any Government, 
withiii those territories directions, orders or 

writs " Article 12 of the Constitution 

of 'India has been applied to the State of 
Jammu and Kashmir and Article 226 corres- 
ponds to Article 103 of the Constitution of 
Jammu and Kashmir, which reads as 
under: — 

‘The High Court shall have power to 
issue to any person or authority, ipcluding 
in appropriate cases any Government with- 
in the State, directions, orders or writs, 
including writs in the nature of habeas 
corpus, mandamus, prohibition, quo war- 
ranto and certiorari, or any of. them, for 
any purpose other than those mentioned in 
Clause 2 (A) of Art. 32 of the -Constitution 
of India." 

4, Section 158 of the Constitution of 
Jammu and KnshTnir makes the General 
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Clauses Act applicable to the inteipretatioti 
of the Constitutioa ^ it applies to the inter- 
pretation of the State Le^lature. Under 
the General Clauses • Act me word ‘p^on’ 
includes any company or association or 
body of individuals, whether incorporated 
or not According to the learned counsel 
for tire petitioners therefore the Jammu and 
K^hmir Industries Private Limited, being 
definitely and admittedly a company and, 
incorporated company is a ‘person’ and 
therefore a \vrit snail issue against this 
company and its officers. This point has 
arisen itor consideration in a number of 
cases, some cases have been decided by 
this Court also. Reference may be made 
to Moti Lai V. Managing Director reported 
as 1967 Kash LJ 434. In tliis case it was 
held that no writ can issue against .the 
Managing Director of Jammu and Kashmir 
Minerals Limited. A number of autlrorities 
were cited in tfiat case. The point came 
up for consideration again in Z. U. Ahmed 
V. G. M. Sadiq, reported as 1968 
Kash LJ 271, where a writ was refused 
against the Board of Directors of the Re- 
gional Engineering College, Srinagar. It 
was suggested betore the Single Judge who 
heard the writ petitions tliat tlie law had 
been now interpreted hy the Supreme 
Court and the view earlier taken by this 
Coiut has not been accepted. Reference 
was made in tlu's behalf to AIR 1967 SC 
18S7. In that case tire writ was sought 
against Rajasthan State Electricity Board 
rraicli came into being under the Electricity 
(Supply) Act, 1948 (54 of 1948). The case 
rvas heard by five Hoh’ble . Judges' and 
Bhargava J., gave the judgment on behalf 
of Subba Rao C. J., Shelat and Milter 
Judges and Shall J., appended a short sepa- 
rate judgment. The words ‘other autlrorities’, 
as used in Article 12 of the Constitution of 
India came rm for interpretation in that 
case. Their Lordships considered various 
autlrorities of die different High Courts and 
quoted Craies on Statute Law and Max- 
wells book on Interpretation of Statutes as 
also tire meaning of die word ‘aullrority’ 

g ven in Webster’s Tliird New Internadorial 
ictionaxy and ultimately ' in Para, G laid 
down ; — ' ' 

‘Tlrese decisions of die Court support 
our view diat die expression ‘odicr audro- 
xilics’ in Art 12 will include all constitu- 
tional or statutoiy audiorities on whom 
Xibwers are conferred by law. It is not at 
all material that some of the powers con- 
ferred may ho for . die purpose of carri'ing 
on commercial aefiyities. Under. -die Con- 
stitution the State is itself envisaged as 
having die .ri.ght to carry on trade or busi- 
ness as mentioned iri ' Article 19 (1) (g). hr 
Part IV, die State hirs been tpven the same 
meaning as in Article 12 and oho of Direc- 
tive Principles laid- doum in Arb'clo 46 is 
that the Slate shall promote widi special 
care the educational and economic interests 
of the weaker section of the people. The 


State, as defined in Ardde 12 . is diiis edra- 
preh ended to include bodies created for the ■ 
.purpose of promoting the educational and , 
economic interests of the people. The , 
State as constituted by our Constitution, is 
furdier specifically empowered under Arti- 
cle 298 to cany on any trade or business. 
The circumstance diat the Board under 
the Electricity Supply Act is required to ; 
carr>' on some activities of the nature of 
trade or commerce does not^ drerefore, 

e lve any indication that the Board must 
e excluded from the scope of the word 
“Sbite” as used in Arti'ele 12. On the other 
hand, there are pro-visions in the Electricity. 
Supply Act which clearly show that die 
powers ' conferred on the Board include 
power to give directiohs, the disobedience 
of which is punishable as a criminal of- 
fence. In these circumstances, we do not 
consider it at all necessary to examine the 
cases cited .by Mr. Desai to urge before us • 
that the Board cannot be held to he an 
agent or instrument . of the Government. 
The Board was cl&arly an audiority to 
which the provisions of Part Ut of the 
Constitution were applicable.” 

Hon’ble Shah J., added that the .Board 
being inyested by statute xwth extensive 
- powers of control over electricity under- 
takings, the power to make niles and regu- 
lations . and to administer die Act is in sub- 
stance die 'sovereign power of rdie , Slate 
delegated to the Board. At die end of the . 
judgment his Lordship laid . down:— 

“In my judgimept^ audiorities constita- 
tional or 'statutory, invested widi power by 
law not sharing die sovereimi power do not 
fall within the expression Rtate” as defin- 
ed in Arti’ele 12; Those authorities which 
are invested xyith sovereign power ' i, e;, - 
power to make rules or regulations and to 
administer or enforce them to the detriment 
of citizens and odiers fall widiin the defini- 
tion of ‘State’ in Article 12 and constitu- 
tional or statutory bodies which do not 
share that sovereign power of the State are 
not,' in my judginent “State”, within die 
meaning of Article. 12 of die Constitution.” 

It is clear from -diis judgment of .the 
Supreme Court that in order to categorise 
any person or authority within die Art. 12 . 
of the Constitution of India, die authority . 
niust be, a statutory authority, must bo set 
up under a statiitc widi powers which in- 
clude poiver ■ to give diiectioh, the . dis- 
obedience of ■which is punishable ' as a 
criminal offence. If dieso two ingredients 
are wanting an audiority cannot be con- . 
slrued as an audiority for die purpose of 
'Art. 12. In this case it may be mcnti’oued that 
die. nilo of ejusdem generis, the application 
of General Glauses Act and Webster’s dic- 
b'onaY meaning of die word ‘audiority’ also 
have been taken into consideration aiid then 
dieir Lord.sIiip.s have come to this con- 
clusion. The Jammu and Kaslunir Indus- 
tries (P.) Limited, has riot been admittedly 
created under any statute nor is it possess- 
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ed of any powers under which it. can give 
directions, . the disobedience of which is 
punishable . as criminal offence. 

5. After discussing this authority on 
which the petitioners mainly relied, there 
will be no necessity of multiplying, autho- 
rities but a reference to a few more autho- 
rities which were discussed, at the bar, may 
be mentioned. In another authority of the 
Supreme Court reported as AIR 1963 ' SC 
1811, the State Trading Corporation of 
India Limited was not held to oe a citizen 
of India and as such could not claim the 
enforcement of any fundamental right. In 
AIR 1963 Cal 116, it was held mat Cal- 
cutta State" Transport Corporation establish- 
,ed under Section 3 of the Road Transport 
Corporation Act,- 1950 is an incorporated 
body and is entirely different from the State 
Government, and therefore the employees 
thereof did not hold civil posts under the 
State Government witliin the meaning of 
Art. 311 of the Constitution of India. In AIR 
1968 Pat 3 (FB), itwas held tliat any pubhc 
authority, created by the statute on whom 
powers are conferred by law must be .held 
to , be a "“State’ irrespective of whether the 
functions of that autliority are sovereign 
functions or non-sovereign functions such 
as spreading of education etc. In AIR 1959 
Madh Pra 218, it was held that some 
.corporations created by statute, statutory 
corporations properly so called, were amen- 
able to the writ jurisdiction of the High 
Court but the employee or a third party 
contracting with the corporation cannot 
seek die remedy of a writ against it, be- 
. cause the offending corporation is not State 
as defined in Article 12 of the Constitution 
• and exercises no public functions. 

In AIR 1957 Pat 10, it was held that no 
writ' could' issue against the Sindii Ferti- 
lisers and Chemicals Limited, as the ser- 
vants of the company are not the servants 
of the Union Government althou^ the 
Company was completely • oivned oy the 
Union Government and that the Directors 
were appointed by the President who was 
also autJiorised to remove any -Director 
from office in his absolute discretion and 
the President was authorised to issue such 
directives as he would consider necessary 
in regard to the conduct of the business of 
the company and rmder Article 110 of its 
articles a duty is imposed upon the Direc- 
tors to give inimediate effect to the direc- 
tives so issued by the President. It was 
further held in this case tliat in the eye of 
law die company was a separate- legah en- 
tity and had a separate legal existence. The 
Company was held not to be an agent of 
the Union Government or its trustees. • In 
AIR 1982 Mad 169, it was held that no 
■writ .could issue against die Board of Direct 
tors of a Co-operative Society because it 
was a non-statutory body, no doubt, with 
audiority- to . determine the rights of par-- 
. ties. In that case, as in the present case, 
the Board was entrusted -with certain 
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powers by some regulations 'but these 
relations were framed by the society it- 
self and had no statutory force. In AIR 
1957 Trav-Co, 46, it was held that a writ 
of certiorari would issue only against tribu- 
nals set .up by law to determine the ques- 
tions affecting rights of parties and a writ 
of madamus would issue only to a person 
holding a public office but not to a private 
person. In that case a ■writ was refused against 
Fatima Mata National College, Quilon, 
a private educational institution, although 
it was affiliated to the University of Travan- 
core and received grant from die Univer- 
sity. In AIR 1961 Andh Piia 400, it was 
held that merely because a statute or a rule 
ha'vdng the force of a statute requires a 
company or some other body, to do a parti- 
cular thing, it does not possess the attri- 
butes of a statutory body. A writ of 
mandamus can only be issued to inferior 
Courts, tribunals and bodies entrusted ■with 
powers by the law of the land to affect the 
legal rights of 'the parties. Colliery or the 
Agent thereof cannot be described as a 
tribunal or a body entrusted with powers 
ly the law of the land to affect the legal 
rights of the parties and no writ can issue 
against, it 

6. These authorities hold that ho writ 
can fasue against corporations, bodies of 
associations, individual or limited companies 
and companies which are not created under 
some statute. and in the words of the majo- 
rity judgment of the Supreme Court are not 
invested with powers to issue directions, 
thp violation of which would amount to a 
criminal offence or in the words of Shah J. 
unless they partake something of the 
sovereign powers of the State. The result 
is that these -writ petitions against the^ 
Jammu and Kaslimir Industries (P.) Limited, 
Srinagar, or its Managing Director or any 
otlier officer cannot lie. On tin's point aU 
tliese xvrit petitions fail. Tliere is no use 
repljong the question" referred to the Full 
Bench in the abstract because on this 
ground alone all the writ petitions are 
entitled to dismissal and are hereb'v dismiss- 
ed. 

7. S. M. F. AU, C. J. ; I agree. 

8. AHAN JALAL-UD-DIN, J.: I agree. 

Petitions dismissed. 
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• ANANT SINGH, J. 

Abdul Rehman and another. Accused v. 
State, Complainant. 

Criminal Ref. Nos. 50 and 51 of 1969, 
D/- 26-5-1969. 

(A) Criminal P. C. (1898), Section 263 — 

Summary trial — Ex.amination of accused is 
not required to be signed by liim in sum- 
mary trial. (Para 7) 

(B) Criminal P. C. (1898), Sections 263 (g) 
242, 243, 251A (4) and (5) — Summary 
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fcdal — Accused pleading gnflty — Plea of 
guilt cannot be acted upon unless parfimars 
of offence aic clearly explained to him. . 

Even in a summary trial tbe accused .must 
be told of the offence, and if he -accepts 
it, he has to be told further, if he has any 
caxrse to show for it On reading Sec- 
tions 242, 24S and 2olA (4) and (5) of 
Cr, P. C., it is clear that the plea of guilt 
under Section 263 (g) must be to ^ of- 
fence, whicb bas to be clearly ejmlained to 
the accused before his plea of guut, can be 
acted uporu (Paras .8, 13) 

' The accused was tried imder Sec- 
tions 159/268 of the if. and K. Municipal 
Act. A question was put him whether on 
the particular day, he had brou^t within 
tile Municipal area adulterated milk for sale, 
and the accused answered the question by 
sajnng "yes’ to it and he was convicted. . 

Held, the conviction was not proper in-- 
asmuch as the accused was not, told that 
the carrying of adulterated milk within the 
Mimicipal Area was an offence and if he 
bad any cause to show for it It might be 
that the- accused after admitting the facts 
constituting the offence, had some explana- 
tion for it. ' (Paras 14, 15) 

Mahk Abdul Karim, Dy. Advocate Gene- 
ral, for State. 

OKDER; These two References Nos. 50 
and 51 of 1969 have been heard together 
and this Judgment will govern both, of them 
as they are on' identical facts. 

2. Abdul Rehman, and Abdul Gufar, 
were tried separately under the summary 
procedure by a Magistrate first class; both 
on a charge rmder Section 159/268 of the 
Municipal Act. Eacb was convicted, and 
sentenced to a fine of Rs. 100, in default 
to one month’s rigorous imprisonment on 
their pleading guilty, as it is said. 

3. The charge against each was that on 
a particular day, each .of- the accused was 
carrying adulterted milk for sale, in Srinagar. 
Botli were cau^t by tire police in Ghota- 
bazar, and in due course, put on tlieir trial. 

4. Tlje prosecution did not lead any exi- 
dence in support of the charge against cither 
of tire accused, but each of them was con- 
victed, and sentenced in tire maimer afore- 
said on Ills pleading guilty. 

5. The learned Sessions Judge, in his 
reference, has pointed out that the confes- 
sional statement said to have been made 
by the accused before the trial court, was 
not signed by eitlier of thein,. and hence 
the conwetion of .botli was illegal inasmuch 
as the prosecution did not put in any evi- 
dence . to support the charge. 

C. Tlie learned counsel Mr. Malik Abdul 
Karim, appearing on behalf of the Stale, has 
opposed tiie reference on tiie ground tlrat 
a confessional statement of an accused, ac-' 
copting his guilt, is not required to be- sign-, 
ed by sucli accused in a sumniaty trial, as 
this trial was. Section SG4 . of the Criminal 
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Procedure - Code prescribes tbe manner .'of : 
examination of an accused, in .a .Criminal: 
triaL Sub-clause (4) of Section 364 provides: 

“Nothing in tms section shall be deemed 
to . apply to tbe examination of an accused ,' 
person under section 263.” ‘ 
which in turn prescribes the procedure for 
recording of ewdence 'in a summary . tii^ , . 
including “the plea of the accused and His , 
examination if any”. , , . 

7. Section '364 supra, of course, requires 
an accused- to sign his statement in ordinary 
trial, but as already, .pointed out, sub-cL (4), 
of it does not apply to the examination of 
an accused imder Section 263., It would 
thus -appear that, the learned coiinsel, Mr, 
Malik, is right in pleading that in a summary 
trial, the examination ot an , accused is not 
required to be signed by , him., 

8. The fact, nevertheless, remains that, 
even in a summary trial the accused must 
be told of the offence, and if he accepts ik 
he has to be told further, if he has any 
cause to show for it, 

9. ' For a summons trial, Section *242 of 

the Code re(|mres that when the accused 
appears or is brought before the Magistrate 
"the particulars of the offence of wmeh he 
is accused shall be stated to him, and he 
shall be asked, if he has any cause to show 
why he should not be convicted ” 

10. The subsequent Section 243 then, 
provides for the . conviction of the accused 
on his admitting the offence, if ho shows 
no sufficient cause, why he should not be 
convicted. 

11. Again for the trial of warrant cases, 
Sub-section (4) . of , Section 251-A of tlio 
Code requires the charge to be read, and 
explained to the accused when he is reqm'r- 
ed to plead to the charge, ■ a^itting bis 
guilt or claiming to be trieiL As the .sub- 
sequent sub-paragraph (5) prorides, the , 
Magistrate shall record the plea, and may 
in liis discretion convict the accused, if he' 
pleads guilty to the charge. 

12. Sub-clause (g) of Section 263, which 
prescribes the mode of summary trial re- 
quires . “the plea of the accused, and his 
examination, if any”, to be recorded by tlie 
Magistrate. 

13. Now the pica of guilt must he to 
an offence, which has to be clearly explain- 
ed to the accused before his .plea of guilt, 
can be acted upon, 

14. In tire two case.s in hand, an identical 
question was put to each of the two ac- 
cused, whether on tlie particular day, he 
had brought witliin tlie Municipal area 
adulterated milk for sale, and each of the 
two -accused answered the question by say- 
ing ‘yes’ to it. 1 must observe . that the • 
examination of the accused was not.suiBcient ,, 
inasmuch as none of tiic tv.'o accused was 
told that the cai^'ing of adulterated milk 
within • the Municipal Area was an offence, 
and if they had any cau.so to show for 'it 
It may be that tlicsc accused after aclmit- 


1070 Prem Avtar v. State (S. M. F. Ali C, 

ting the facts constituting the offence had 
some explanation for it. This was not done, 
and it was prejudicial to the accused. 

,15. Thus , the conviction of the two ac- 
cused was not proper inasmuch as neither 
of them, apart from merely admitting the 
facts of the question put to them, pleaded 
guilty, to the charge, after having been told 
Siat the facts alleged constitute an offence. 

16. The conviction of both the .accused,' 
and the sentence imposed upon them must 
be set aside as illegm, and they are so set 
aside. ■ The References are accepted, yet for 
other' reasons as stated above. The cases 
are remanded to the Magistrate for fresh 
trial, and disposal according to law. If the 
accused do not plead guilty after their pro- 

E er examination, the prosecution will be ' at 
berty to lead its evidence in support of 
the charge. References accepted. 


AIR 1970 JAMMU AND KASHMIR lS7i 
(V 57 C 27) 

S. M. F. ALT C. J. 

Prem Avtar Balcshi, Petitioner v. State of 
Jammu and- Kashmir and others. 
Respondents, 

Habeas Corpus Petn. No. 73 of 1969,' 
D/- 18-11-1969. 

(A) Public Safety — J. & K. Preventive 
Detention Act (13 of 1964) S. 3 (1) (a) (i) 
and (2) — Term “Public Order” ^ — Is not 
syiion)mious with ‘law and order”. 

An order of detention passed on ground 
fhnt detenu was acting in a manner pre- 
Juicial to the maintenance of law and order 
is invalid and cannot be. supported rmder 
Section 3. Section 3 (2) of me Act does 
not authorise the detaining authority to de- 
Sain .any person for maintenance of law ana 
order at £ul. The term “maintenance of public 
order” and maintenance of law and order 
- are not synonymous but there is a well-mark- 
ed distinction between these two terms, AIR 
, 1966 SC 740, Folk (Paras 3, 4 and 7) 

While it may be necessary in the large 
interests of the coimtry to detain a person 
whose activities .are dangerous to the secu- 
rity of the ' State or whose existence may 
lead to public disorder affecting the entire 
community yet in the garb of exercising this 
power the executive Mould not be allowed 
to . take recourse to the machinery- of the 
Act, to solve law and order problem arising 
out of a local breach of the peace. Case 
•law discussed. (Para 4) 

(B) Public Safety — J. and K. Preventive 
Detention Act- (13 of 1964), Sec. 3 (1) (a) (i) 
— Order of detention not in terms of sec- 
tion — Extraneous evidence cannot be given 
to cover up lacrma. 

The provisions of S, 3 (1) (a) (i) of the 
Act empower die District Magistrate to pass 
an order of detention only on the limited 
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groimds mentioned in the section and it is 
not open to the District Ma^trate to de- 
tain any person on a ground i^ch is foreign 
to this provision and then later' on seek to 
justify the same on the ground that he 
meant what was contained in the order. 
Such a comrse wall amount to stultifj-ing the 
ri^t of liberty of a citizen. (Para 11) 

. Cases Referred : Chronological Paras 

(1968) AIR 1968 SC 1303 (V 55) = 

1968 ■ Cri LJ 1490, Rameshwar Lai 
Patwari v. State of Bihar 4 

(1967) AIR 1967 Punjab 125 (V 54) = 

1967 Cri LJ 510, Mohan Lai v. 

District Magistrate, Delhi 8 

(1966) AIR 1966 SC 740 (V 53) = 

1966 Cri LJ 608, Ram Manohar v. ' 

State of Bihar 5 7 ; 

(1960) AIR 1960 SC 633 (V 47) = 

1960 CM LJ 1002, Supdt. Central 
Prison V. Ram Manohar Lohia 6 

(1950) AIR 1950 SC 124 (V 37) = 

51 Cri LJ 1514, Romesh Thappar 
V. State of Madras 6 

■ R, C. Mehta, for Petitioner; Ad&. Advo- 
cate General, for Respondents. 

ORDER: This is a writ of Habeas Corpus 
directed against an order of detention pass- 
ed by the District Magistrate, Jammu dated 
13-9-69, The petition arises in the follow- 
ing circumstances. 

2. The petitioner is a joumahst by pro- 
fession and is the editor of a fortm'^dy news 
magazine called the Kashmir Post. The 

petitioner was arrested and detained in the 
Special Jail on the morning of T4-9-69 under 
a detention order passed by the District 
Magistrate Jammu dated 13-9-69. The peti- 
tioner seeks to challenge this order before 
me mainly on two grounds. In the first 
place the counsel for the petitioner submit- 
ted that the order not being in terms of 
• Section 3 ( 2 ) of the Preventive Detention 
Act (hereinafter to be referred to as the Act) 
was ' clearly invahd and therefore • the dete- 
nu was entitled to be released. Secondly 
it was ^bnutted that the grounds served on 
the petitioner are extremely vague and ambi- 

f uous and on this ground also the order of 
etention was bad. In order to appreciate 
the contentions of the petitioner it uoU be 
necessary to quote the detention order pass- 
ed by the District Magistrate which' runs 
thus: 

‘V^Tiereas L Ashok Jaitly, District Magis- 
trate, Jammu am satisfied that with a view 
to preventing Shri Prem Avtar Bakshi s/o 
Late Bakshi Hukum Chand r/o Moholla 
Pratap Garh Jammu P/S City Jammu, Dis- 
Wct Jammu from acting in a manner pre- 
judicial to the maintenance of law and order, 
it is necessary so to do. 

Now therefore in exercise of the powers 
conferred by Section 3 (2) read vith Sec- 
tion 5 of the J, and K Preventive Detention 
Act, 1964, I, Ashok Jaitly District Magistrate, 
Jammu, hereby direct tliat the said Shri 
Prem Avtar Bakshi be detained in Central 
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Jail, Jammu, subject to such conditions as. 
to maintenance or discipline and pimishment 
for brea^es of discipline as have been spe- 
cified in tlie Jairunu. and Kashmir Detenu’s. , 
General Order of 1968. He be placed in 
Class (B).” . 

3. The relevant portion of this order 
which impelled the District . Ma^trate to 
detain die petitioner is that according to him 
the petitioner was acting in a manner pre- 
judicial to the maintenance of law and order. 
Section 3 (2) of the Act under which the 
detention order, purports to have been passed 
does not authorise the detaining authority to 
detain anj’ person for maintenarice of law . 
and order at all, but the words used in 
Section 3 (1) (a) (i) of the Act are as follows: 

‘The Government may 

(a) if satisfied TOtli respect to any person 
that with a view to preventing him from 
acting in any maimer prejudicial to 

(i) the security of the State or the main- 
tenance of public order 
it is necessary so to do, make an order 
directing that such person 'be' detained.” 

4 . The District Magistrate appears to 
have been under tlie impression that main- 
tenance of public order and of law and 
order are synonjunous. In my opinion the 
view taken by tlie District Magistrate is 
wholly incorrect and cannot be supported. 
The right of liberty is an extremely valuable 
and cherished right of a citizen under our' 
democracy. Tlie right is a fundamental 
light and has been guaranteed by the Con- 
stitution of India. It is therefore manifest 
tliat any curb or restriction on a citizen’s 
right to free movement or to the freedom 
of speech must be veiy carefully and cauti- ' 
ously scrutinized by tlie courts and if any 
technical flaw is found in the order of deten- 
tion which docs not fall within die spirit 
and letter of the law of detention,, the 
detenu must be given the benefit of such 
a lacuna. Wdiile it may be necessary in' Oio 
large interests of the countr>' to detain a 
person whose activities are dangerous to tlie 
security of the State or whose existence may 
lead to public disorder affecting the entire 
connnunily, yet in tlie garb of exerdsing 
this power the exeentive should not bb al- 
lowed to take recourse to the macbiner>' of 
the Act, to solve law' and order problems 
arising out of a local breach of tlie peace. 

. Furthermore, an order of detention is passed 
on the subjective opinion of the detaining 
aulhorit>' and is incapable of being tested 
by cross-examination pf that aulhprit>' or by 
production of other evidence in defence. 
This is an additional reason why the orders 
of detention should be meticulously examin- 
ed by the courts wnlh a dew to finding out 
whether or not they arc W'ilhin the ambit 
of the relevant law. In AIR 1968 SC 1303, 
1303 their Lordships of the Supreme Court 
made the following ohserx'ations: — . 

"However, the detention of- a person with- 
out tri.ll merely on tlie subjecb've satisfac- 


tion of an authority however high is a seri- 
ous matter. It must require me clos^ 
scrutiny of the. material on which the ded- 
don is formed, leaving no room for errors , 
or at least avoidable errors. The very rea-, 
son that :the courts do not consider the rea- 
sonableness of Ae opinion formed or the 
sufficiency of the material on which it is 
based in^cates the need: for the greater 
•circumspection on the part , of those who 
wield • this power over others." 

5. Similar observations were made by 
Sarkar J. in Ram Manobar v. State of Bibar 
AIR 1966 SC 740, 746 where has ’ Lordship 
observed as follows: 

‘Tf a man can be. deprived of. bis liberty 
urider a rule by the simple process of tbs 
making of a certain order, he can , only be 
so deprived if the order, is in terms of the 
.rule. Strict compliance with tlie letter of 
the rule is tlie essence of tlie matter. , We 
are dealing with a statute which drastically 
interferes witR the personal liberty of 
people, we are dealing witli an order be- 
hind tlie face of which a Court is prevented 
from -going.” 

6. I have already pointed out above that 
the order of detention (Supra) does not pur- 
port to be in terms of tlie Act and on this . 

g round alone the order of detention cannot 
e supported. The Addl. Advocate General, 
boivCTer, submitted that the terms ‘public 
order’ and ‘maintenance of law and order' 
connote one and the same thing and there- 
fore even if the w’ords ‘maintenance of piililic 
orderj have been inadvertently omitted by the 
District Magistrate in his order, that would 
not vitiate tlie detention of tlie petitioner. 
In .support of his proposition . the Addl. 
Advocate General relied on a decision of the 
Supreme Court in AIR 1950 SC 124. Diis 
decision appears to have been noticed by 
-tlie Supreme Court on several later occasions’ 
particularly in Supdt. Central Prison v, Ham 
Manohar Lolua, AIR 1960 . SC 633 w'hero 
Subba Rao, J. (as he tlien W'as) observed as 
follows; — ' 

- ‘Tublic order is- synonymous with public 
safely and Iranqiiilhfy: it is the ab.senco of 
disorder invoh'ing breaches oi local .signi- 
ficance in contradistinction to national up- 
heavals, such as revolution, civil strife, war, 
affecting the security of , the . Stale." 

7. Tlie term , .'public order w'as again 
con.sidercd by tlie Supreme Court in AIR 
1966 SC 740 (.Supra) and the previous tled- 
sions on • the point were di.stingui.slied tliusi 
‘"nie.se observations determine the mean- 
mg of the words “public order" in contra-" 
distinction to e.xpressions .such as 'public 
safely’, ‘security' of the Stale.” They were 
made in different contexts.. The first three 
c^es dealt with the meaning of the 
live Lists as to which it is settled, wc must 
gix'e as large meaning as possible. In tlio 
Itet case the meaning of 'public , order’ was 
^ven in relation to tlie necessity for amend- 
ing the Constitution as a re.su1f of tlie ‘pro- 
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nouncement of this court. The context , in 
which the words . were used was different^ 
,&e occasion was different and the'” object 
in sight was different,” 

Their Lordships pointed out that on the' 
previous occasions the court was considering 
^e term ‘public order appearing in the 
Legislative Entiy List and therefore a wider 
connotation had to be given to the words 
‘public order, but the definition of the term 
appearing in the Defence of India Rules or 
in any other pro'vision relating to detention 
of a .person would have to, be construed 
differently. In- this connection Hidayatullah, 

: J. (as he then -was) observed as fpllows: — ; 

“We have here a case of detention under 
Rule SO of die Defence of India Rules which 
permits apprehension and detention of a- 
person hkely to act in a manner prejudicial 
to .the maintenance of public order. It fol- 
lows that if such a person is not detained 
public disorder is the apprehended result. 
Disorder is no doubt prevented by the main- 
tenance of law and order also but disorder^ 
is a broad spectrum which includes at one 
end small disturbances and at the other 
serious and cataclysmic happenings. Does 
the expression public order take in every 
' kind or disorders or only some of them? 
The answer to this serves to distinguish 
‘public order from ‘law and order because 
public order if disturbed must lead to public 
disorder. When two drunkards quarrel and 
fight there is disorder but not public dis- 
order. They can be dealt with under the 
powers, to maintain law and order but can- 
not be detained' on the ground that they 
were disturbing pubbc order. Suppose that 
'the two fighters " were of ri-val communal 
passions. Tlie problem is stiU one of law 
and order but it raises the apprehension of 
public disorder. Other examples can be 
imagined. The contravention of law always , 
affects order but before it can be said to 
affect public order it must affect the com- 
mrmity or die public at large. A mere dis- 
turbance of law and order leading to dis- 
order is thus not necessarily sufficient for 
action under the Defence of India Act but 
disturbances which subvert the public order 
• are. A District Ma^trate is entitled to 
take action under Rule 30 (1) (b) to prevent 
subversion of pubbc order but not in aid of 
maintenance of law and order under ordinary 
circumstances”. 

It is therefore . clear that the terms 
public order and law and order can- 
not be regarded as synonymous, but there 
is a well-marked* distinction between these 
two terms and this distinction must be clear- 
ly borne out when construing the provisions 
of a detention statute.” 

8. The Supreme Court decision (Supra) 
was followed by Bedi, J. in a decision of 
the Punjab Hi^ Gbiut in AIR 1967 Punj 
' 125 . 

9. For the reasons given above the argu- 
ment of the Addl, Advocate General is over- 
ruled. 


P. Ab C. J.) DEhs. 7-12] J. & K. .189 

',10. It was next contended by the AddL 
Advocate General that even though the 
order, of detention does hot mention tlie 
words ‘maintenance of pubbc order, in his 
affidavit the District Magistrate has clarified 
the position, that his intention was to de- 
tain the petitioner in order to prevent him 
from acting in a manner prejudicial to the 
maintenance of public order. In this con- 
nection my attention was drawn to para (9) 
of the counter-affidavit of the District Magi- 
strate which runs thus: — 

“Contents of para^ph 9 of the petition 
are denied. It is . further added that the 
deponent after applying his mind indepen- 
dently was satisfied that -with a ■view to 
preventing the petitioner from acting in a 
manner prejudicial to. the, maintenance of 
pubbc order, it was necessary to detain him.” 
I am of the ■view that where the order of 
detention itself is not in terms of the re- 
quirements of the statute, no extraneous 
evidence can be given to cover up the lacuna. 
The intention of the detaining authority has 
to be gathered from the language used by 
it in the detention order and not by what 
it would like to say at a later stage.- It 
is well settled that where a statute requires 
certain things to be done in a particular man- 
ner, there can be no departure fronj. such a 
manner. 

11. In the instant case the pro^visions of 
Section 3 (1) (a) (i) of the Act empower the 
District Magistrate to pass an order of deten- 
tion only on the limited groimi mentioned 
in the section and it is not open to the Dis- 
trict Magistrate to detain any person on a 
grormd. which is foreign to this provision 
and then later on seek to justify the same on 
the ground that he meant what was con- 
tained in the statute and not what was con- 
tained in the order. Such a course wiU 
amount to stultifying the right of bberty of 
a citizen. This point was also * taken by 
HidayatuUah J. (as he then was) in his majo- 
rity judgment whose similar ■view was ex- 
pressed in the foUowing words: — 

Taw and order represents the largest 
circle within w'hich is next circle repre- 
senting public order and the smallest circle 
represents security of State. It is tliea easy to 
see that an act may affect law and order -but 
not pubbc order just as an act may affect 

E ublic order but not sectuity of the State. 

y using die expression ‘maintenance of law 
and order’ the District Magistrate was widen- 
ing his own field of action and was adding 
a clause to die Defence of India Rules.” 

X X X ■ X X 

. “In our judgment the order of the Dis- 
trict Magistrate exceeded his powers. He 
proposed to act to maintain law and order 
and the order caimot now be read different- 
ly even if there js an affidavit the other 
Way.” 

12. In view of the reasons given by 
me die second contention of the Addl, Advo- 
cate General is also overruled. 
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IS. . As the petiHon, in my opinion, su^, 
ceeds on tibe fimt point raised by ibo peti- 
tioner, it is not necessary for me to go into 
the other points relating to tlie vagueness 
of the grounds of detention at all. A bare 

E rusal of lie , grounds of detention would 
Lve no manner of doubt that the grormck 
are both varae and ambiguous. The peti- 
tioner is said to have incited , some persons 
to indulge in acts of violence because their 
demands had not been met; but no details 
have been ^ven in the grounds as to who 
these people were, what v/ere the nature 
of the demands made by them, and why it 
v/as not possible to concede tliese demands. 
Unless these details are supph'ed to the dete- 
nu, it is not possible for him to make an ef- 
fective representation to thO Government 
against his detention- 

id. For the reasons given above, the 
petition is allowed, the order of detention 
is held to be invalid and the petitioner is 
Erected to be released from custody forth- 
Nvith- 

Petition' allowed. 


(1942) AIR 1942 Mad TO7 ’(y 29) - 
1942-2 Mad Lj 809, Abdul- Subhan ' " 

, Sahib v. Abdul Ravoof Sahib , ,;4 ■ 

(1940) AIR 1940 Nag 78 (V 27) = ' 

ILR (1940) Nag TSO, Chhotelal . , 
Nanakram Gu}rathi v. Gopaldas . . 

Gulabdas Baniya . ' . 8,' 4 

Ishwar Singh, for Plaintiff; V. B., Suda^ 
for Defendant,. . ' . 

JUDGMENT: This is an appeal, in a suit 
for the recovery of Rs. 3,100 brought by 
the plaintiff in the following circumstances: 

2. The plaintiff and the defendant enter- 
ed into a partnership by virtue of a docu- 
ment dated 11th September, 1959 for con- 
structing the Partap Canal Akhnur. Tho 
canal was constructed in 1963 . but the ac- 
counts between the parties could not bo 
taken. Thereafter a suit was brought in tho 
court of the Sub Judge, Jammu but during 
the^ pendency of the suit the parlies seHled 
their accounts outside the court and by an 
oraV agreement they agreed that 'the plain- . 
tiff was entitled to a sum of Es. 8100. On 
the basis of this oral agreement tho 
plaintiff has now brou^t the present -suit , 
for the recovery of the amount mentioned 
nbove. 


AIR 1970 JAMMU AND KASHMIR 140 
(V 57 C 28) 

S. M. FAZL ALI, C. J., AND JASWANT 
• SINGH, J. 

Prabh Dayal, Plaintiff v, Des EaJ, Defen- 
dant 

Civil First Appeal No. 70 of 1968, D/- 
8-12-1969, from decision of Subv J. (Chief 
Judicial Magistrate) Jammu D/- 28-6-1968. 

Ci^il P. C. (1908), Order 7, Rule 1 and 
Order 20, Ride 15 — Dissolution of partner- 
ship — Suit for accounts — Agreement out- 
sidd Court to pay amount found due — Suit 
to recover such amount is maintainable — 
Section 69 of Partnership Act is not appli- 
cable - — P.Trfnersbip Act (1932), Section 69. 

Where a suit for recovery of amount duo 
to a partner- is instituled on the b-asis of an 
oral agreement arrived at’betwcen tho parties 
after the dissolution of the partnership on 
tlio basis of the accoimt taken out of Court,' 
such promise to pay the amount found duo 
affords a fresh cause of action on which 
a suit can bo based and Secb’on 69 of the 
Parinersliip Act has. no application. After 
tlic dissolution the taldng of accounts merges 
into a separate agreement between the part- 
ners winch forms a separate arid indepen- 
dent transaction capable of being enforced 
by anv of the parties to tho agreement, AIR 
1944 Nag 12*4 and ABR 1942 Mad 707, Rel. 
on; AIR 1940 Nag 78, Disting. 

(Paras 3, 5)' 

Cases Referred; Chronological Paras 
(1944) AIR 1944 Nag .12=1 (y 81) =: 

ILR (19-44) Nag 101, B, M. S. . 

Aganval y, A. R. Potdar- 8 

AN/CN/AS59,(rO/D\T'/P . 


3. One of the objections which was 
taken by the - defendant and on the basis 
of wliich a preliminary issue was - framed 
was tliat the suit was not maintainable since 
the partnership was not registered, under- 
Section ,69 of the Partnership Act. Tho 
learned Sub Judge (Cluef Judicial . Magis- 
trate) held that as the Partnership was not 
registered, therefore, the suit was not .main- 
tainable and he accordingly dismis.scd tho 
suit The learned Judge relied on a decision 
of Nagpur High ’Comi; reported in .AIR 1940 
Nag 78. lln our opinion the view taken fay 
tlie learned Judge is legally erroneou.s. In 
the present case, tho plaintiff has dearly 
instituted a suit on the basis of an oral 
aCTeement arrived at between the parties 
after the dissolub'oru.of the partnership on 
the basis of the account taken out. of court 
To such a case Section 69 , of the Partaer- 
ship Act would have no applicab'on. After 
the dissolution the -taking of accounts merg- 
ed into a separate agreement between the . 
parties which- now forms a separate and 
independent transach’on capable of being en- 
forced by any of the parties to the agree- 
ment We are fortified in this view bj' 
a decision of Dmsion Bench of Nagpin 
High Coint reported in AIR 1944 Nag 12^ 
where tlieir Lordships observed as foIIon«:: — - 
‘Having come to the conclusion that tho 
settlement of account between the partners 
of a dissolved parinersliip accompanied hy a 
promise to pay -the amount found due af- 
fords a fresh cause of aefion on .which a 
suit can be bxsed the. contention of tho. ap- 
pcllant tliat the suit is barred by Sect ‘69 (1) 
Partnership Act loses its significance....... 

x> o ^ o . ’ 

As 'the terms of tho partnership do not of 
all enter into considcratiori in sudi a suit. 
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. file-; feet that the partaership - was .an un- 
remstered firm has’ no. bearing on the suit 
as laid.". 

: 4. This case also noticed a single bench 

decision reported in AIR: 1940 Nag 78 and 
^ . has distinguished the same. AIR 1940 Nag 
^ 78 referred, to above was not a case, of this 
' . type. The/^ew taken by the Nagpm' High 
Court is supported 'by a decision of the 
Madras Hi^ Court in AIR 1942 Mad 707. 

S. Mr. Sudhan appearing for the respon- 
dent relied on some authorities of Bombay, 
Madras and Nagpur High Courts which are, 
however,* distinguishable, from the facts of 
the present case because in none of these 
. cases the suit was' based, on a separate 
a^eement coming into existence after the 
dissolution of the partnersliip. In the pre- 
sent case if the plaintiff is able to make put 
. his case as alleged in para 6 of the plaint^ 

' he sues not as a partner of the firm but as 
. one of the persons who entered into, an 
agreement' with the respondent and was en- 
. titled under this agreement to a sum of 
.Rs. 8100. The cause of' action alleged in 
the_ plaint in para 6 therefore is one to 
which Section 69 of the Partnership Act 
would not apply. Althou^ an issue was 
raised by the trial court on the question as 
to whether or not the' oral agreement relied 
upon by the plaintiff was proved yet np 
finding on that issue has been given by 
j.. - the Sub Judge in •view of the fact tliat he 


, existence of a valid agreement on the basis 
of which he was to recover Rs. 3100 then 
undoubtedly the suit would have to fail 
because in that case Section 69 of the Part- 
. nership Act would apply. . 

6. The appeal is accordingly allowed 
and the suit is* remanded to the Sub Judge, 
Jammp for deciding the remaining issues in 
the liglit of the observations made above 
and in accordance with law. The parties 
ai-e directed to appear before the Sub Judge 
(Chief Judicial Magistrate) Jammu on 10th 
December, 1969. 

7, As -the suit was decided oh a preli- 
minary issue we direct that the court-fees 

. paid by the plaintiff-appellant on . the rderno 
of appeal be refunded to him. 

Order accordingly. 

K'.' 

AIR 1970 JAMMU AND KASHMIR 141 
(V 57 C 29) 

J. N. BEAT AND JASWANT SINGH, JJ. 

Ghani and others, Petitioners v. Dharam 
Sin^ and others. Respondents. 

1969'^ Hevn. No. 94 of 1969, D/- 18-12- 

J. and K. Ova P. C. (10 of 1977 SmtJ, 
Section 20 — Decree for possession of 

.BN/CN/A83S/70/MLD/M " 


land passed by EGgh Court — Suit for can- 
cellation of,, presented before Sub-Judge in 
. whose Comt Ae decree is sought to be exe- 
cuted-. — Subject-matter of dispute and* the 
• residence .of defendants situate within ■ juris- 
^ction of that Court — Though the Suh-, 
Judge has jurisdiction to hear the >case, it 
mil be proper fiiat the case he heard by 
Hgh Court, the decree being passed by it 
Case law discussed. * (Para 5) 

Referired: Chronolo^'cal Paras 

itl-MO) AIR 1960 J. and K- 76 (V, 47), ' 
Dukm Nand Ld Krishinen Chander 
' v. Abdul Hafiz k ■ 

(1958) AIR 1958 Mad 516 (V ,45)= 

.ILR (1958) Mad 657, Natrajan v< 
Saraswathy Ammal r 

.(1957) AIR 1957 Cal . 817 (V 44), 

Asgar All and *00. v. Vuppala Sat-- 
yanarayana ' . k 

.(1940) AIR 1940 Pat ‘444 (V 27)= 

IH . 259, Sampat Lai v* 

Lalm-am Brijmohan - ' r 

(1^3) AIR 1933 Cal 274 (V 20)= 

^R _ 60 Cal 98, Tanmanganath 

Narayanlal K 

.(1^6) AIR 1926 Lah 277 (V 13)= 

^^7 Lah 61, Jawahar Sin^ v. 

• Sassoon and Co. - r 

.(19^) AIR 1924 Pat 831 (V 11)= 

75 fed Gas 469, Benares Bank Ltd. 
v..Surendra Narain Singh r 

.(1928) AIR 1923 Mad 2^ (V 10)= 

1922 Mad WN 841, Parmeswara 
,, Pattar v. Vryathan Mahedevi . s 

(IW-^ AIR 1917 AU 176 (2) (V 4)= ■ ^ 

S9 AR 607, Khushah Ram v. 

. Gokul Chand e 

(1917) Am 1917 Pat 598 (V 4)= 

^ Cas 161, Raj Kumar Singh 
^ V. Raj Kes^var Koeri ^ 5 

(1^5) AIR 1915 All . 163 (V 2) = 
mR 87 All 189, Jawahir v. Neld 
Ham ^ 

(1915) Am 1915 Mad 915 (V 2)= 

■ ^ellam Chettiar v. VeUappa Tham- 
Diram 

(1?^) H-R 25 AH 48= 1902 AH 
^N 79, Banld Behari Lai v. Pokhe 
Jtiam ^ ^ ' 

Fo/ R?^onS.^°" Petitioners,. S. P. Gupta, 

against tii/orde?^ DiSt°Judg? Bhad^ 
April. 1969, wherebrhe 
Sub-Judge ^Ejs- 

htwhr, dated 4ih August. 1966, •' retoi - 

OrdSY F®Rtioner undj 

V Procedure Code for 

presentebon before a proper Court. The 

cancellation of 

a decree passed by the Hi^ Court on IQth 
November, 1968, whereby fdecree for'poS 
session of land measuring 23 kanals 6 mar- 
las m- .^erent survey numbers situate fe 
^age Lass, Tefeil Kishtwar was passed in 
favour of defendants and an injunSion thS 
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tbe defendants in that suit should not interfere 
with the possession of the plamtiffs over t^ 
land. It appears in some previous liti^tioa ■ 
between the parties, the matter ^vas. finally 
compromised in second appeal before the 
Ihgh Court on 19th November, 1963, and a 
decree was passed in terms of the compro- 
mise by a Division Bench of this Court The 
laintiffs feeling . aggrieved by this decree, 
rought the suit. for the cancellation of that 
decree and for die incidental relief men- 
tioned above in (he Court of the Sub-Judge, 
Kishtwar. It was held by the trial Court 
that it was the Court alone which could 
grant tlie relief prayed for by the plaintilf 
and hence" returned the suit Against this 
order of return of the plaint by die trial 
Court, an appeal before the District Judge 
Bhadarwab, as already indicated was unsuc- 
cessful. A furtber revision lias been prefer- 
red to this Comt which was originally heard 
by a Single Judge of this Court. The Single 
Judge finding diat die point involved in this 
case was of great importance and was likely 
to affect a large number of similar other 
cases, referred die matter to a Disnsion 
Bench. 

2. We have heard the learned counsel 
for the parties at len^i and bestowed our 
serious thought over die matter. 

3. The argument of die learned Coimsel 
for die petitioner is that the two Courts 
below have mis-appb'ed the law. He con- 
tends that in diis case the original litigation 
wliich culminated in the compromise before 
die High Court, had started from die Court 
of Sub-Judge, Kishtwar, that the subject-mat- 
ter of the dispute i.e., die land in question 
was situated widiin die jurisdiction of Sub- 
Judge, Kishtwar, diat die parties lived with- 
in his jurisdiction and lastly that on the basis 
of this decree, which was sought to be set 
aside, the respondent No. 1 had taken out 
execution before the Sub-Judge Kishtwar as 
stated by him in paragraph 8 of his written 
statement Therefore even though the de- 
cree was passed by the High Court, the 
profer forum for the suit for the cancellation 
of that decree was Sub-Judge’s Court at 
Kishtwar, On die odier hand the argument 
of die respondent’s learned Counsel is diat 
the decree has been passed by die High 
Court, die cause of action, if any, 'diat the 
plaintiffs can allege to have accrued to them, 
is in the High Court and die High Court 
is the only proper Court where the present 
suit can be lodged. This argument has found 
favour ivith die Courts below. In a ruling 
reported as AIR 1940 Pat 444 die case was 
diat ‘A’ who was a resident of’ the district 
of Saran carrying on business in the town 
of Chapra had. transactions with Tl’ resident 
of Bombay and carn'ing on business in Bom- 
bay. 'A' mortgaged certain 35roperly situate 
in' Saran to ‘B’ for the pajment of debts 
duo from him to TI’. TJ’ brought a mortgage 
suit at Bombay and got a decree. ‘A’ filed 
a suit at Saran for a declaration . that the 
decree obtained at Bombay was Illegal, and 


a nullity. The, Patiia Hl^- Court held diat , 
the Court at Saran had no jurisdiction to try . 
the case. ■ . . . ' ^ 

4. According to this audiority the cause , 
of action arose in Bombay and the Sub^Judge 
at Saran bad no jurisdiction. .’Phis autiiority., 
apparently would support the ; respondent’s >• 
case. But it is distinguishable as the decree . - 
was not sent for execution to . die Court at 
Saran. On the other band various . High ; 
Courts have uniformly held diat 'when a de- 
cree is sought to be set asidej the Court 
before whidi execution' of the decree is taken 
but, can hear a suit for cancellation of die 
decree although the decree has been pa.ssed , 
by a different Court altogether, or the Courts 
which has ho jurisdiction,, at the place where 
the execution of the decree is souglit. Only 

a few authorities may be riientioned. 

5. Let us start from AIR 1915 Mad 915 
in which it was held that b Court hidiin 
which major portion of property is situate 
is competent to set aside mortgage decree by 
a Court widiin which a small portion is 
situated. There was no absolute rule wliich ; 
made only the Court which passed (he de- 
cree competent to hear the snit. In AIR 
1917 All 176 (2) where a decree passed by . 
one Court was sought to be axccuted W the 
arrest of the Judgment-debtor by-a diilerent 
Court, the Court executing the decree was 
held to be* a competent Court where a suit 
to set aside the decree could he lodged. ,Iij 
AIR 1917 Pat 598 a decree was alleged to 
have been obtained by fraud in Bilaspur 
against the plaintiffs, who were die resident 
of Arrah Distiict, Tlio decree was trans- 
ferred from Bilasjiur to Arrali where war- 
rants were issued for die arrest of the plain- 
tiff. The plaintiffs brought a suit in the 
MunsifFs Court at Arrah to set aside die 
decree passed by Bilaspur Court. It was 
held that die Aix.ali Court , had jurisdiction 
to entertain die suit. In ILR 87 All 189= 
(AIR 1915 All 163) a decree was obtained in 
Bengal and w.is sought to be executed by 
attachment of property at Agra. A suit was 

•brought for the c<anceUalion of. die decree at 
Ajp-a and it was held that the Agra Court 
had jurisdiction to hear die suit. In ILR 39 
All 607 = (AIR 1917. All 176 (2)) it was held 
that a decree obtained in Bengiil and a suit 
in Agra .would he provided some part of die = 
plaintiff’s cause of action bad arisen vutlu'n 
die jurisdiction of Agra Court In (1903) 
ILR 25 All 43 the plaintiff alleged diat ho ^ 
was. the adopted son of one Balmakund and ’, 
the defendants fraudulently compromised and- 
obtained a decree for a considerable sum 
payable out- of the properly^ of Balmakund ■ 
die decree was sent for execution to Cawn- 
pore. The previous decree bad been .pas.scd 
in Calcutta mit die suit to set aside die de- 
cree was brought in Cawnpore and it w'm . 
held diat though die decree was passed in • 
Calcutta yet inasmuch a.s the property affect- 
ed by the decree v.'as in Cawnpore, and exe- 
cution was being taken out there, a material 
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portion of the plaintiff* s ■ cause of action 
arose in Cawnpore, and the Subordinate 
'Judge of that place had jurisdiction, to try 
the suit. There are other authorities to the 
same effect and they may be mentioned as 
AIR 1923 Mad 272, AIR 1924 Pat 831, AIR 
1926 Lab 277, AIR 1933. Cal 274, AIR 1957 
Cal 317, and AIR 1958 Mad 516 and even 
an authority of this Comt reported as AIR 
I960 J, and K. 76 is to the same effect. All 
these authorities are for the proposition that 
if a decree is passed by a Comt having one 
jurisdiction and is sou^t to be executed by 
another Court having a different jurisdiction 
the suit for cancellation of the decree can 
lie in the latter Court In this case the* de- 
cree .is sought to be executed in the Kisht- 
war Court therefore that Court has jurisdic- 
tion to hear the suit In this case there are 
further groimds why the Krishtwar Comt 
should be held to' have the jurisdiction. The 
landed property which is sought to be af- 
fected and which really is the subject-matter 
of the dispute between the parties is situate 
within the jurisdiction of that Court That 
apart, the fact-os that the defendants also reside 
within the jurisdiction of that Court. The 
orders passed by the lower Courts are there- 
fore, not maintainable and are hereby set' 
aside and it is held that the Sub-Judges 
Court at Kishtwar has jurisdiction to hear 
the case behveen the parties.- 

6. But it would not be expedient or even 

g roper to allow the case to remain on the 
le of the Sub-Judge Kishtwar. The decree 
has been passed by a Division Bench of this 
Court. To say the le^t it would be very 
embarrassing for the Sub-Judge to sit in 
; judgirieht on the decree passed by this Court. 
Therefore, in our opitmon, the suit should 
not be allowed to remain' on his file but 
should be heard by a Judge of the High 
Court direct.; We therefore, transfer this 
case from the file of the. Subrjudge Kishtwar 
to this Court. The suit shall be placed 
before His Lordship the Chief Justice for 
being allotted to any Judge , of this Court 
for hearing. 

7. The case however has disclosed utter 
carelessness on the part, of the Presiding Offi- 
cer as well as defendants.- The suit is to set 
aside the decree but no copy of tlie decree 
sheet has been' presented xvith die plaint. 
There is only a certified copy of the order 
of this Court dated 19tli November, 1963.' 
.The suit should not have been entertained at • 
all or at least not proceed -wnth before the 
plaintiff was made to file a certified copy of 
the decree sheet passed by tius Court. Even 
the defendants have hot pointed out this fact 
to the trial Court. 

Order accordingly. 
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iJANKT NATH BHAT AND JASWANT 
SINGH, JJ. 

Kundan Lai, Petitioner v. District 
Magistrate and anotlier, Respondents. ' 

_Writ Petn. No. 58 of 1969, D/- 18-12- 

Articles 370 

(c) , (d), . and 35 (c) — ^ Application of 
Constitutional provisions to Jammu and Rash- 
ly under Article 370 (1) (c) — Power of 
President to mahe modifications under 
Article 3/0 (l) -(d) — Power includes power 
to vary modificafions — Section 21 General 
Clauses Act applies — Modifications in Arti- 
cle .35 (c) — Valid. 

There is nothing in. Article 870 of tlie Con- 
sfatuhon which would exclude the application 
of Section 21 of General Clauses Act when 
mterpretmg the powers granted to the Pre- 
sident imder ^cle 370. The modification 
in Arhcle 35 (c) of the Constitution of India 
e^endmg its period from 5 to 20 years and 
tons sai^g the provisions of Section 8 of 
ih and K. Preventive Detention Act 1964 
ttom being , violative of Article 22 of the 
Constitudon of Inth'a is therefore, within the 
power of the President AIR 1970 SC 1118 
on. • gj 

.^) Public Safety — : Constitution (Appli- 
^nd K^hnm) Orders, 1959 
1964 Jarnmu and Kashmir preventive 
Si ~ to, from FundamenS 

Mghts panted under Article 35 (c), Consfi- 

of immunity ex- 
tended ^der the Ordere 1959 and 1964 — 
Fundamental Rights in 
ifrbcle 22 — (Constitution of tidij Art 
des 35 (c) and 22). ^ 

PnSl® K 35 of the. 

Constitution of India immunity was granted 

to te preventive laws made by the State 
Legislative completely, though the life of 
tile inconsistent provisions was limited to the 
penM of five years. The extension of tliaf 

to fifteen years m 1964 cannot in the cir- 

1 ^®. ^ abridgement of 

fundamental nghts, as the fundamental rights 

T®'^® “^PP^ioable to preven- 
nve detention law. (P^a 11) 

(C) Public Safety — Jammu and Kashmir 
Preventive Detention Act (13 of 1964), Sec- 
tions 14 and 3 — Detention order under Sec- 
Uon 3 Revocation of, under Section 14 (2) 

— Revocation for technical defect included 

fresh facts arising after revocation 

Fresh order of detention under Section 3 
not vahd. . 

- '^® P™''ision of Section 14 (2) of the Act 

is ot wide amplitude ' and applies to every 
case of revocation for any reason whatso- 
ever mcluding a techm’cal defect pro- 

■ TOio n envisages that no fresh order of deten- 
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fa’on would be. issued against a person when 
the previous order of nis detention -is revok- 
ed miless ne^v facts w^arranting the detention 
have come into existence, . A fresh detention 
order immediately after revocation without 
new facts would therefore be. illegal. ' AIR 
1969 SC 43, ftel. on. . (Para 12) 

Cases Referred: Chronolo^cal Paras . 

iri970) AIR 1970 SC 1118 (V 57) = 

W. P. No. 3 of 1968, DA 10-10-1968, ^ 

Sampat Pralrash v. State of J. &: IC ' K 
(1969) AIR 1969 SC 48 (V 56) = . 

1959 Cri LJ 274, Hadibandhu V. 

District Magistrate, Cuttack .12 

R. P. Sethi,, for Petitioner; Addl. Advo- 
cate-General, for Respondents, 

ORDER: — This is a petition imder Arti- 
cle 82 (2-A) of the Constitution of India as 
applied to the State of Jammu and Kashmir 
read with Section 10|S of the Constitution 
of the State and Section 491, Criminal Pro- 
cedure Code for issue of writ of Habeas 
Corpus directing the release from detention 
of the petitioner. 

2. The material facts leading to tins peti- 
tion are; — - . • 


facts and to communicate to him the founds ^ ^ 
on which his detention had been made, ; - . . . ; 

8. On 16-10-1969 the petitioner filed ah; . 
amended petition challenging the fresh order i . ' 
of liis detention averring that &e, order was 
illegal and void as, it bad been passed mala,, 
fide with ulterior .motives, that tho detention- 
had been ordered without sufficient ^ reasons, 
and satisfaction as to the- existence of .facts 
wanranting his detention;' that the ' detention . 


was -violative of Section 14 (2) of the Act; 
that the fresh order of his detention could 


that the fresh order of his detention could 
be justified only, in case fresh facts had 
arisen after the date of the revocation of ilie , 


E revious order; that no OTch new facts had 
een -mentioned bv the detaiiiinc authorifr 


Pursuant to Order No. 13/PDA/69 dated 
25-7-1969 issued -under Section 3 (2) read 
with Section 5 of the J. and K. Preventive 
Detention Act, 1964 (hereinafter referred to 
as ‘the Act’), by the District ^ Magistrate, 
Poonch, respondent No. 1 therein, the peti- 
tioner was arrested by the. police on 29-7- 
1969 at 7-15 A. M. and was detained in the 
Central Jail, Jammu, xvith a view to prevent-, 
ing him from acting in a maimer prejudicial ■ 
to the security of the State, the maintenance 
of public order and essential supplies. On 
the dale of the passing of the aforesaid order,’ 
of detention the District Magistrate also made 
an order -under Section 8 read , with Sec- , 
tion 13-A of the . Act directing that the peti- 
tioner be informed that it was against public 
interest to disclose to him the ground . on. 
which his detention order -v’as made. The 


been -mentioned by the detaining authority . .. 
for issue of fresh order of his detention, iliat 
&e issue of fresh detention:;, of der was also 
illegal and void, as no ground of detention. ‘ 
as required by. Section 8 of the Act had ' ; 
been supplied to him, that pro-viso to Sec- 
tion 8 of the Act was unconstitutional, illegal . 
and void; because it, contravened the provi- 
sioEs of Article 22 of the Constitution of 
India, that the delenfa'on was illegal as he had 
not been afforded, an. opportunity of making - 
a representation against the order- to iie' 


Government as provided by- Section 8 of the 
■Act, arid that the detention was also illegal 
as no reference under Section 10 of the Act 
had been made to the Advisory Board. ■ ' , 


4. The petition , was resisted by ,tiie Gov- 
ernment inter , alia on the grounds that the 
previous . detention order had been revoked 
on accourit of technical defect and by . its - 
Order No. ISD-805 of 1969 dated 19-9-1969 . 
it had ordered tho detention of the petitioner 
under Section 8 (1) (a) (i) of the Act, that . 
the petitioner was informed of tiie revoca-- 
tion of the order of tho District Magistrate, ' 
Poonch, and in , token thereof his signature 
■was obtained on the order of "revocation, that 
the petitioner, was also. informed of tiie fresh 
detention order and in obedience thereof was 
detained in ' the Additional Police, Lock up . 
attached in Police ■ Station, ,, Sadar,. Jarnrnu,- • 
that fresh -order of petitioner's rietentioa . was 
passed as the.Government- was' satisfied -that, 
with a view to preventing, hini froni acting 
.in any 'manner ,prej'udicial to tlio .security of. 
the State, it was necessary tio do and as Uie 
pre-vious order passed by the District ‘Magis- ■ 
trate Was found to be defective in law, arid 
that it xyas . also intimated . to the petitioner 
, that .it was against public intereft to disclose 
to him the. facts or to communicate to him ■' 
the CTounds bn which . his detention order ; 
had. been made,. - - - . ■ . ■ 


order of detention was approved by the Gov- 
ernment of Jammu and Kashmir’s Order 
No. ISD-275-A of 196? dated , 14-8-1969. 
On 1-9-1969 tlie petitioner filed a svrit -peti- . 
tion in this Court challenging the validity of 
his detention.- During the pendency of the 
petition, the aforesaid detention order was 
revoked by the Government vide its Order 
No. ISD-304 of 1969 dated 19-9-1969 on ac- 
count of some "technical defect” under. Sec-, 
tion 14 (1) of the Act. On the same date' a 
fresh' Order No. ISD-805 of 1969 directing 
the detention of the petitioner in the Addi- 
tional Police Lock Up attached to Saddar 
Police Station Jammu .was issued by ,the 
Government under Section 3 (1) (a) (i) of the 
Act witli a view to preventing him from act- 
ing in any manner irrejudidal to the security 
of the State. By its No. 306 of 1969 of 
. even, date the Government also made an 
order under Section S road with Section 13-A 
' of the Act informing tJie petitioner that it 
was -against pubfic ■ interest to disclose the 


. ; 5., "^Mr. Sethi, learned Counsel -for the poti- 
. tiOner, has raised the following conlenlions. 

. That die Act .was not legally in force after 
the . 8th , of ’ May, 1969 tirat the proviso to ; 
Section 8 of the Preventive Detention -, Act is 
violative of 'Article 22 (5) of tlic Constitution 
of India, that Article 35 (c) added by the. ; 
President Wde .Constitution - (Application to . 
J., & K.) Order,. 1964 xvith n view to stive ’ 
the provisions of the , law relating to preyen- 
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tie ilight o£ administration of an educa- 
tional agency has recognised the need . to 
associate the Universit^^ the State Govern- 
ment and the teaching staff with the educa- 
tional agency for the purpose of enabling 
those bodies merely to assist the educa- 
tional agency in the proper conduct of Ae 
affairs of the institution. The decisive voice 
bf the educational agency in the admini- 
stration ' of the institution is _ secured by_ 
giving .an overwhelming majority in the 
governing body or managing council to 
nominees of tihe educational agency and by 
the overriding provision containe'd in • Cl. (7) 
of both Sections 48 and 49 _ that notwith- 
standing anything contained in sub-sec. (6), 
decisions of the managing cormcil (govem- 
: ing body) shall be t£J«en at meetings on the 
basis of simple ma (rity of members pre- 
sent and voting.’ Wnder Section 48, the 
governing body conS^s of the manager of 
me college, wio under Section 50 is ap- 
pointed by the educational agency and also 
six persons nominated by the educational 
agency. It also includes the ' Principal of 
tie College who is himself appointed imder 
Section 53 (2) by"^ tie ^ governing body. The 
other members of; the governing body are 
one nominee of thb University, one nominee 
of the Government and one teacher _ elect- 
ed by the teacherjl of the college. Section 49 
is modelled on jthe same pattern. .. .(Para- 
graph 28.), v. 

The State GovenrrHent^besides_ its gov- 
ernmental -responsibilities in'“reratK>n. . to 
education, wliich is a State subject also 
incurs substantial expenditure by ww^ of 
grants-in-aid to each private college. Lihe- 
' wise, the University is the custodian of the 
entire collegiate education within its jiuis- 
diction and also gives diverse grants to pri- 
vate colleges. The teaching staff constitutes 
. the instrument through which any educa- 
' tional agency runs an educational institu- 
tion and the teachers therefore have a 
heavy responsibility in its working. Their 
participation in the governing body or 
managing council wiU enable tie educa- 
tional agency more effectively -to contribute 
in the proper running of the institution 
without derqgation of the right of the 
educational agency to administer it. More- 
over it will give them- the opportunity - of 
keeping in close touch -vvith the actual 
running of the institution thus enabling 
them to check any malpractices. Their 
function is largely informative, not admini- 
' strative, in view of the overwhelming majo- 
rity of the educational agency. They are 
merely the watch-dogs of the institution 
and can claim no effective share in the 
mainagement. Malpractices such as the 
takmg of premia from teachers and students 
for appointments and . admissions, favouri- 
tism in appointments and promotions of 
teachers are hkely to be eradicated in the 
set-up prescribed by the Act. These provi- 
. sions .wiU only effectuate the policy md 
purpose for which the educational institu- 
. tinng have been established and unll not in 


any way detract from their object or des- 
troy or annihilate the power of administra- 
tion which' is , left intact with the educa- 
tional agency. It should be noted that the - 
day-to-day administration of the' college is 
left entirely to the manager who is an- 
ointed by th'e education^ agencies. The 
ecisive -voice in the governing body dr 
mana^g council is expressly reserved to 
the educational agency, and the representa^ 
fives of the . State and the University and 
the teaching staff carmot impair its right of 
administration.' ^Paragraph 2^ 

The allegation of the petitioner that Sec- 
tions 48 and 49 have taken away the ligbts 
of administration from the educational 
agency and have vested it in an entirely 
different body is denied. While it is true 
that the governing body of managing coun- 
cil is clothed with corporate personmty by 
the- Act, in order to find out whether or 
not the educational agency’s ri^t of ad- 
ministration has been impaired, it is neces- 
sary to lift the corporate veil and determine 
the persons in whom the power of admini- 
stration is effectively vested. Since the deci- 
sive voice of the educational agency is 
scrupulously preserved by the pro\'isions of 
Sections 48 and 49, it is not correct to say 
that there is transfer of the right of admini- 
stration or that -the • right of administration 
is vested in entirely different body. It 
is well se'^?^ that in adjudging the con- 
stitutional 3 n 9 \ty of any provision regard 
43USt...bg.h5““ A to the form but to its sub- 
stance and if.™ The educational agency 
is still the decisrvg^P^rifj'-afid. &g prgj. 
sence of fepresentarive^Tif ie Univeim^r or 
the Government or the teaching staff does 
not in any way detract from the substance 
of the educational agency’s right of admini- 
stration. _ There is no sharing of the ad- 
ministration \vith the other members of the 
governing body or managing council. (Para- 
graph 30). 

....Secondly, for reasons already stated, 
the managing ■ council/goveming body is 
not substantially different from the educa- 
tional agencj'^ and therefore in essence the 
ri^t to administer will remain in the hands 
of the educational agency. Thus, there is 
nothing in the Act to prevent or prohibit 
an educational agency from administering a 
college in its own way subject only to com- 
pliance with the Act and the regulations 
thereunder. ... .(Paragraph 31) 

_ 'The allegation that the provision in Sec- 
tion 49 (4) for a member of the governing 
body/mana^g council holding office for a 
period of four years from the date of its 
constitution has the effect of disabling the 
educational agency from removing any of 
its nominees from membership even if he 
has lost the confidence of the educational 
agency is misconceived (Paragraph 32) 

'The allegations in Para. 14 are denied. 
The right given to representatives of the 
State, tlie University and the teacliing staff 
to participate in the discussions or the 
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for him to prejudice the interests of the edu- 
cational agency in a litigation vithout fte 
educational agency laiowing anything 

about it before it is : too late to 
take action to safeguard its' in- 

terests, if such action were possible. But 
the sub-section as it stands seems hamless 
because it is meaningless. A college is not 
a legal person or even a legal entity, . and 
there is nothing in the Act which makes 
it one. That being so, it seems to us that 
no suit toU lie by or against a college — 
there is nothing to show that the word, 
“college” is used in the sub-section as a 
label for some legal person. A college as 
such has no property — as we have already^ 
explained, what is popularly called, and 
what we have called, the property of a col- 
lege is really the property of the educa- 
tional agency, used by it for running the 
college. It seems to us that a decree be 
obtained ,in the kind of suit contemplated 
by the ^b-section, namely, a suit by or 
against a private college in the name -of 
tiio manager, would bo a useless decree 
binding on nobody, unless it is held on the 
facts of the particular case that the college 
or manager is only a label for some other 
legal person. But if the effect of sub-sec- 
tion (5) be that, willy-nilly, the rights of 
the educational agency would be affected 
by the sort of suit contemplated, we would 
have no hesitation in striking down the sub- 
section unless, in the view we have taken, 
the manager would be regarded as a person 
appointed by the educational agency itself 
to represent it in litigation. 

85. The requirement of sub-section (1) 
of Section 50 that the educational agency 
shall appoint a manager, and of sub-section 
(2) that Iris appointment or removal shall be 
intimated by me agency to the University 
docs not^ or course, affect the agency’s right 
of management. A like provision in clause 
7, (1) of die Kerala Education Bill, 1957, 
w.as easily passed in In re Kerala Education 
Bill, 1957, AIR 1958 SC 956, although the 
appointment there was subject’ to the appro- 
ve of an officer of Government, -’not as 
under Section 50 a mere matter of intima- 
tion of appomtment or removal. True, the 
clause said, ‘“mav appoint’’, not as the sec- 
tion says, “shall appoint”, but. harung re- 
ard to the provisions of tlic Bill imposmg 
utics. on die manager (rvidi no provision 
made as to who , is to perform those duties 
in cases where no manager is- appointed), 
there can bo no doubt that appomtment was 
obligatory. After all, to insist diat an edu- 
cational agency shall appoint a sort of exe- 
cutive officer is only a regulatory and not 
a reslrictivo measme. 

I 

3G. ' Tlie re.st of die impugned pro%Tsions 
of Chapter VIII affects that aspect of 
m.anagcment drat relates to the appointment 
of die staff of die colleges and their condi- 
tions of semce including disciplinary con- 
trol over diem. The petitioners diemselves 
recognise that a competent and. contented 


staff, assured-of fair treatment and. fair pros- 
pects, is essential for. the proper function- , 
ing of a college. Any measure designed to 
secure -this would bo only ; regulatoty and 
would not be a restriction on the right of 
management. But any measure wbicli goes 
beyond' this and is unnecessary for the pro- 
per functioning of a college, woiild be an 
imw’arranted interference wuth die right . of 
management offending Article 30 (1), and, 
since no consideration of public interest 
attracting clause (5) of Article 19 is put for- . 
w'ard. apart from the interests of die insti- 
tutions themselves, it is not . possible to 
justify a measure as a mere regulatory 
measure for the benefit of the institutions, 
offending Article T9 (1) (f) as well. 

37. No exception is, or indeed can be -taken 
to Section 52 which, apart .from. requiring 
the statutes to prescribe the terms and con- 
ditions of affiliation of a college and the 
procedure for the grant of affiliation, enables 
the statutes to pro'vide for the pattern of 
staff, scales of pay and’ terms and condi- , 
tions of service of members of the staff, and 
admission and. selection of students for 
courses and examinations. Of course, if any 
of the statutes prescribed for this purpose 
is unreasonable and offends the legal rights 
of the educational agencies,* it will then be , 
time enough for complaint. 

38. Section 54 by which (read widi Seo^ 
tion 84 (c) ) the qualifications of teachers of 
private colleges are to be prescribed by die 
Relations made by die Academic Coimcil 
is Bkewiso unexceptionable. The same can- 
not, however, be said about sub-sections (1), 
(2) and (3) of Section 53 'which provide for 
appointment to the post of die principal of 
a college. The principal of a college is, as 
Section 2(12) recognises, the head of the 
college, and (adopting the words used in 
A. M. Patroni v. E. C. Kesavan, AlR 1965 
Ker 75, with reference to the po.st of tho 
headmaster of a school),, the post of die prin- 
cipal is of pivotal importance in die life 
or a college; around him wheels the tone 
and temper of the institution; - on him de- 
pends the continuity of its traditions, die 
maintenance of discipline and the efficiency 
of its teacliing; and die liglit to choose the 
principal is perhaps tho most important 
facet ^ of die right to administer a college. 
The imposition of any trammel thereon — 
except to tho extent of prescribing die re- 
quisite^ qualifications and ei'pericnce or 
otherwise fostering die interests of the in,sti- 
tuHon- itself — c.annot but bo considered as n 
violation of the right, guaranteed by Article 
SO (1) of die Constitution, and, for the 
reasons wo have already given, by Article 
19 (1) (f) as well. To holct odierwise would 
bo to make the ri.ghts "a teasing illusion, a 
promise, of unreality”. Provision may, of , 
course, bo made to ensure dial only proper _ 
persons are appointed to the post, of prin-' 
cipal; tho qualifications necessary may be' 
prescribed, and the mode of selection for tho 
purpose of securing the best men may bo 
laid down. But to go beyond diat and 
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place any further fetter on. the. choice would 
he an unreasonable interference' with the 
right of management. Therefore so far as 
. the post of principal is concerned, we think 
it should be left to the management to 
secure the services of the best person avail- 
able. This, it seems to us, is of para- 
mount importance, and the prospects of 
advancement of the. staff must jdeld to it. 
The management must have as wide a field 
of choice as possible; yet sub-section (2) of 
Section 53 restrict the choice to the tea- 
chers of the college or of' all the colleges, 
as the case may be, and enables the appoint- 
ment of an outsider ■ only if there is no suit- 
able person • in such college or colleges. 
That might well have the result of con- 
demning the post to a level of dull medi- 
ocrity. A provision by which an outsider 
is to be appointed, or a junior member of 
the staff preferred to a senior member, only 
^ he is of superior merit, the assessment of 
which must largely be left to the manage- 
ment, is understandable; but a provision 
which compels the management to appoint 
only a teacher of the college (or colleges), 
unless it pronounces all the teachers un- 
suitable, is clearly in derogation of the 
powers of the management, and not 'calcu- 
lated to further the interest of the insti- 
tution. Once sub-section (2) is struck 
down, sub-sections (1) and (3) serve no pur- 
pose — indeed the three are inextricably 
mixed and must stand or fall together. But 
we might say that there can be no objec- . 
tion to the appointment of the principal as 
of any other member of the staff^being sub- 
ject to the approval of some authority of 
the University so long as disapproval can 
be only on the ground that the person ap- 
pointed has not the requisite qualifications. 
Also that; if disapproval is not to be only 
on some such stated ground, but is left en- 
tirely to the will and pleasure of the ap- 
pointing authority, that would be to deprive 
the educational agency of its power of ap- 
pointment and would be bad for offending 
Articles 19 (!)• (f) and 30 (1). It is one 
thing to constitute an expert committee or 
other body to assist the management in 
selecting the best men as recommended _ in 
the several reports on University education 
to which we have referred (and as contem- 
plated by , clause 11 (1) of the Kerala Edu- 
cation, Bill which ' passed the test of Arti- 
cle 30 (1) in AIR 1958 SC 956); quite 
another to say that some outside authority 
can disapprove of an appointment made by 
the management for any or no reason. 

Sub-section (4) of Section 53 says that 
appointment to me lowest grade of teacher 
in each department of a college shall be 
made by the managing body fy direct re- 
cruitment on the basis of merit. No one 
can object to this, although, since no ap- 
pointment is likely to be made from the 
non-teaching staff, it was hardly necessary 
to say that it shall be by direct recruitment 
Merit must of course be the criterion; but; 
as we have already indicated, beyond pre- 
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scribing the requisite qualifications and the 
mode of (including the machinery for) selec-'' 
tion so as to ensure that merit prevails, the 
assessment of merit must be left to ' the 
management and not to any , outside autho- 
rity. ' - 

Sub-section (5) of , Section 53 which re- 
quires all appointments made imder sub- 
section (4) to oe reported to the University 
for recognition, in other words, having re- 
gard to the definition of "recognised tea- 
cher” in Section 2 (17), for . approval, must 
pass muster so long as it is clearly under- 
stood that approval can be withheld only 
on the ground that the person appointed has 
not the requisite qualifications. 

Sub-section (6) of Section 53 only ensures 
that appointments are made only after due 
advertisement so that the best candidates 
are secured. The post has to be adver- 
tised in such manner as may be prescribed 
by the statutes. This seems to be only rea- 
sonable, and the sub-section does not pre- 
vent the management from advertising the 
post in such manner as it chooses in addi- 
tion to the manner prescribed by the sta- 
tutes. 

About the wisdom of sub-section (7) of 
Section 53 which requires that appointments 
to the teaching staff including that of the 
head of a department should be made by 
promotion from among the teachers of the 
college or of all the colleges, as the case 
may he, and permits direct recruitment only 
if there is no person among the teachers of 
the college or colleges possessing the quali- 
fications prescribed for the post, we are 
doubtful. ¥/e should have thought that, 
with regard to the head of a department 
in a first grade, and more so in a post- 
graduate college, it should be possible to 
secure the best talent without any closed- 
shop restrictions. That indeed would 
.pear to be in keeping with the recommenda- 
tions of the expert bodies to which we have 
already referred. But, wisdom or expedi- 
ency is not for us to consider, and having 
regard to prevailing conditions and especi- 
ally the conditions in this State — ^in matters 
-of common knowledge we are not bound to 
exclude our own Imowledge and experience 
and shut our eyes to reahties, whatever the 
parties or even the experts might say — ^we 
are prepared to uphold this section as neces- 
sary to prevent favouritism and secure fair 
prospects of advancement for the teaching 
staff. In that view, we would have been 
prepared to uphold the provision in sub- 
section (9) for an appeal by a disappointed 
teacher but for that, for reasons we shall 
state in considering sub-section (4) of Sec- 
tion 56, we do not think that a body hke 
the Sjmdicate would be a proper appellate 
forum. As it is, however, the provision for 
an appeal is so unreasonable as interference 
with the right of management that the 
attack both under Article 19 (1) (f) and 
under Article 30 (1) must prev^. At the 
same time, we would like to make it clear 
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fhat the test of seniority-cum fitness, pre- 
scribed in the sub-section does not -mean 
that promotion is . to be on the principle of 
senioritv subject to fitness which is die test 
adopted for “non-selection” posts . in_ the 
several service rules of the State. Seniority- 
cum-fitncss means that due and equal 
gard shordd be paid both to seniority and 
to fitness, and. since fitness is a matter of 
degree, it would, appear- that a senior person 
can bo overlooked in favour of a junior who 
is demonstrably more fit for the appoint- 
ment tlian he is. We also flunk that, not- 
withstanding flie wording of the sub-section 
which would appear to permit of direct re- 
cruitment only if there is no person avail- 
able for promotion possessing the riecess^ 
quahfications, if the basis of the promotion 
is to be seniorit>'-cum-fitness, it would be 
open to the management to resort to aj^ 
^ointment otherwise than by promotion, if 
idiere is no person fit for promotion. An mi- 
Ifit person is not entitled to promotion mere- 
ly because he possesses the necessary quali- 
fications. 

Sub-section (8) of Section 53 seems to us 
only reasonable. (But we might remark 
that flie proviso thereto is not really a pro- 
viso but an independent provision). This 
sub-section \only says that no comrse of study 
shall be abolished without the prior appro- 
val of -flie Wniversity, something , to which 
no exception lean be or is taken, and, fur- 
ther, that a Ueacher discharged from a 
college due ta the abolition of a course of 
study shall be|given preference in the mat- 
ter of appointifent if the course is restarted 
within a period of three years. That seems 
to us only fair, ^d flie preference in favour 
of the chschaEgM teacher, does not mean 
that his qu£mp3^tions and fitness for the 
post are not to \o considered. . "nie sub- 
section does not Require the discharged 
teacher to be appo®tcd if he is unqualified 
or unfit as might i;^ll happen if the quali- 
fications for the ^St have, been changed 
or the teacher ha# \misconducted hunself 
meanwhile. 

39. Section 5| 
nuance of a teac 
pletion of probatij[in 


provides for flie conti- 
icr after satisfactory com- 
.m and seems to us quite- 
necessary fir securing fair conditions of 
service for flic leuchers while at flie same 
time ensuring their suitabihty, and for pre- 
venting abuses or\ the kind . referred to in 
fte counter-affidavits of the respondents 
wliichiit is uhnecesSm’ to detail, but which 
it is a matter of common laiowlcdge do 
c.rist in smaller or ^eater demee. The 
provisions of the section are similar to pro- 
visions for probation arid confirmation in 
the rules for Government ser\^ants, and we 
are satisfied fliat they only ensure that secu- 
rity of tenure essential for a contented ser- 
Vice-rthey are no more than a safeguard 
againsb'.mala fide, arbitrary or capricious 
ischarge. Objection has been taken to sub-> 
section (6)\of the section which requires 
flie managing body to make up its mind 
gs to the suit&l^ty of a probationer xvifliin 


a month of the expip^ of the period of pro- 
bation. This, we think, is an eminenfly rea- 
sonable provision, for, after 'having watch- 
ed the work and conduct , of a person for the ' 
prescribed normal period of one year, it 
should not take the mana^g body more 
than a month to , decide whether fliat person 
is suitable or not. If it does not pronounce 
him unsuitable within that time, there is 
nothing wrong in presuming that it has 
found nim suitable. It should not he open 
to the managing body to postpone its deci- 
sion indefinitely wifli the Damoclean sword 
of discharge hanging over the probationers 
head. That would do the institution no 
■good. 

The provision for an appeal in sub-section 
(X) or the section is also reasonable, and 
we note that the appeal is to a proper 
forum, namely, to the Vice-Cbancelfor. 
Whether the Vice-Chancellor will have the 
time for the pmpose or whether his time 
should be talcen up with such rdatteis is not 
for us to consider. 

It is pointed out that the section makes 
no provision for discharge before the ex- 
piry of the period of prffisation and it is 
saia_ that this compels flie retention, to the 
detriment of flie institution, of a teacher 
who has earlier proved his unfitness. That 
is not so, for, there is nothing to prevent 
the removal of such a teacher, since proved 
unfitness, even if it be due only to incom- 
petence, is a proper ground for , what, is corn-' 
monly known as disciplinary action. . It is 
really only a question of degree — a greater 
degree of incompetence wfiT ordinarily be 
required for a removal. - In the one case, 
the teacher has to prove his fitness; in flie 
other, it has to he proved that he is unfit; 
and it is only fair fliat a man should be 
mven at least a year’s trial to prove his 
fitness. : 

40. No complaint is made that one year 
is f too short a period" to assess flie suitability 
of a teacher and fliat, flierefore. Section 55 
compels the management to accept a person 
before it has had time to judge wbeflier lie 
is fit for continuance. . Therefore, nolliing 
need bo said about flio unworkable provi- 
sion made by flic proviso to sub-section (1). 
of the section for an extension of tlio perioa 
in exceptional cases xvifli.flie prior approval 
of the Syndicate excepting fliat the effect of 
the insistence on such approval would bo 
to deny the teacher flip benefit of an ex- 
tension even if flie management were in- 
clined to give him an extended trial. 

V 41. Section 56 provides for the condi- 
tions of service of teaclici-s. To sub-section 
(N which says that fliese conditions, in- 
duding conditions relating to flio pay, pen- 
sion, provident fund, gratuity, insurance and 
age of retirement, shall be such as may bo 
prescribed by lire statutes, no objection has 
been taken. Of course, if any condition pre- 
scribed is unreasonable, objection can bo 
taken to fliat. But, serious objection is 
taken to sub-section (2) which says that no 
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teacher shall he dismissed, removed, or re- 
duced in rank, or placed under suspension, 
for a continuous period exceeding fifteen 
days without the^revious sanction of the 
Vice-Chancellor. Thus, it seems to us, would 
so, affect disciplinary- control as to be sub- 
■ , versive of discipline and can hardly be re- 

garded as a remlation or a restriction in 
me interest of me institution or of the 

g eneral public. The Vice-Chancellor can 
^dly be expected to have, the time to. de^ 
with such matters, and, in any case, the 
long delay, that wm necessarily be involved 
would, by itself, render the managing body s 
powers of disciplinary control largfely in- 
effectual. The proper remedy against any 
abuse of the disciplinary power would be 
an appeal. An appeal has been provided 
for by sub-section (4) and why, in addition 
to this, there should be .a previous Sanction 
is more than we are able to understand. 
But, as we have already indicated, the ap- 

E eal provided for by sub-section (4) suffers 
om the defect of the appeal being to a 
fomm which seems to us entirely unsuitable 
for the pinpose. Although the substantive 
right conferred, namely, the right of appeal, 
is proper — and if we may say so more satis- 
factory than the remedy of arbitration pro- 
vided by the old Kerala University Act of 
1957 — ^the mode of the exercise of that 
right seems to us so unreasonable, and so 
much against the interests of the institu- 
tion, tliat it can hardly be justified either 
as a regulation of, or a reasonable restric- 
tion on, the power of management. For, 
the appeal lies not, as one would have ex- 
pected, to a judicial or quasi-judicial tribu- 
nal, but to a large body like the Syndicate 
comprising as many as seventeen members, ^ 
twelve of them elected, some of them them- 
selves teachers. It is an executive body 
which, having regard to its compositioin 
would, in the ordinary course, be subjected 
to pulls and pressures including such pulls 
andf pressures that either the punished 
teacher or the teachers as a body would be 
able to exert and does not seem to us to 
be a body which can properly be entrusted 
witlr a judicial function of this nature. We 
might also observe tliat it is a body that is 
in session only intennittently so that it can 
hardly be expected to dispose of the ap- 
peals before it witliin a reasonable time, and, 
since its powers would include the power to 
grant a stay pending an appeal before it; 
it might well be that teachers who deserve 
^ to be dismissed are continued in service for 
an indefinite period. Sitting as an appel- 
late autlioiity against a punishment, it is to 
function as a quasi-judicial authority and 
. its decision would be subject to judicial re- 
view, and, how a body like the Syndicate 
would be able to produce what is ordinarily 
cfdled a speaking order is more than we 
j ' can- see. As we have aheady observed, we 

I are of, the view that, although a right of 

! appeal .is imexcepb’onable, the right actually 
conferred by, sub-section (4) of Section 56 
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is bad for offending both Article 19 (1) (fl, 
and Article 80 (1). 

It is true that a provision for previous 
approval before imposing serious punish- 
ment was. passed in AIR 1958 SC 956. But 
it was passed only hesitantly and tentatively 
and the Bill contained no provision for an 
appeal.’ .Theihfore, that decision does not 
mean that such a provision is, in all circmn- 
stances, good. 

To sub-section (3) of Section 58 which , 
only requires that a reasonable opportunity 
of showing cause against the action pro- 
posed should be given to a teacher before 
any disciplinary action is taken against him, . 
there can, of course, be no exception taken; 
and none is taken. 

42. To Section 57 which provides for - 
pending disputes between the management 
and a teacher relating to the latter’s condi- 
tions of service being decided under the 
provisions of the Act and of the statutes 
made thereunder notwithstanding anything 
contained in any law for the time being in 
force or in any contract or in any judgment; 
decree or order of any Court or other auth- 
ority, and for the reopening of any dis- 
posed of dispute which arose after the 1st 
August 1967, the date of the publication 
of the bill, we do not think any valid 
objection can be taken. If, in the result; 
any fundamental right is violated, it will be 
time enough to complain. 

43. Section 58 is a veiy controversial 
section and we think it ought to be struck 
down, since, apart from not being a regu- 
latory measure calculated to further the 
interests of the institutions, it is capable of 
much mischief. Its wording is not very clear; 
but both sides read it as meaning and we 
think they are right — tliat -it entitles a tea- 
cher to stand for election to the Legislative 
Assembly of the State or to Parliament or 
to any local authority, irrespective of the 
wishes of the management; and to continue 
as a teacher wliile serving on those bodies, 
provided that if he becomes a member of 
Parliament or of the Assembly, he is to go 
on leave during the period the body is in 
session^he is bound to ask for leave and 
the management to grant it (though, per- 
haps, not leave on allowances except to the 
extent tliat he has earned such leave) whe- 
ther he is attending the session or not. This 
means that he will be intermittently and 
frequently absent for short periods when- 
ever tlie Legislature is in session; but can 
claim to return to duty during tlie intervals 
when it is not in session. Surely, he will 
be of little use as a teacher in the insti- 
tution, and the management will have to 
appoint another teacher to do his work. 
How this can further tlie interests of the 
institution or of the general public, it is 
difficult to understand. Or, even if some 
public interest is served, how it can be re- 
garded as a reasonable sacrifice of the rights 
of the management and the interests of the 
institution. 
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. Wo aro not tinaware that an ej^ert body 
like the Kothari Cominissioa was of ibe 
view that teachers should be firee^to exe^' 
cise all civic rights enjoyed by citizens- and 
should be eligible for public ofBces at the 
local, district, Stat^ or national levels, that 
the participation of teachers in social and ■ 
public life \vas highly desirable in the ^ in- 
terests of the profession and the education^ 
services as a whole, and that such pjrfci- 

E ation would enrich the social and political 
fe of the country. Even so, it was of 
tiie view that teachers participating _in elec- 
tions should proceed on leave during the . 
election campaign and relinquish their 
teaching duties temporarily if the require- 
ments of public office interfered with the 

§ roper discharge of those duties. That, in 
le case of membership of the State Legis- 
lature or of Parliament, would mean that 
the teacher concerned should proceed on 
leave, from the date he stands for election 
until the results of the election are an- 
nounced, and, if , he is successful, continue 
on leave until his membership of the Legs- . 
lature expires. Or, what is much the same 
thing, give up his job with the right to re- 
turn to it. But as we have seen, what 
Section 58 provides for is an entirely differ- 
ent thing. It enables the teacher to absent 
himseLE intermittendy for short periods and 
to return to duty during the intervals render- 
ing himself useless as a teacher and put- 
ting the management to the additional ex- 
enso of appointing some other teacher to 
0 his wonc. 

Teaching is a full-time vocation. Other 
preoccupations, however beneficial to liim- 
sclf or even to the general public they 
might be, that prevent a teacher from de- 
voting his whole time to his teaching duties 
cannot bo in the interest of the college ho 
serves, nor, in die balance, in the interest 
of the general public since the colleges 
cater to a public need. With due respect 
to the wows of experts in the field of edu- 
cation, the politician teacher can hardly be 
an asset to a college. On the other lumd, 
he can be a great evil, for, he would tend 
to involve die pupils in Iiis own politics and 
to assume a self-importance subversive of 
discipline. 

Except to die eident diat it relates to tho 
membersliip of local authorities _ not in- 
volving absence from teaching duties at. the 
coUegc, wo think that Section 58 is bad 
for offending Article 19 (1) (f). and, of 
course, Artido 30 (1) as well. 

44. Section 59 provides that the provi- 
sions of Chapter VIII shall apply mutatis 
mutandis to die non-teaching staff of the . 
colleges. A competent and contented non- 
Icaching staff is also a desideratum for die 
proper running of . a college, and we can seo 
no objection to such of die prbrisions of 
diG chapter as we have ujiheld being ap- 
plied mutatis mutandis to die ndn-leacliing 
staff. . ' 

45. Section 61 which only, proddes for 
the disaffiliation of, and die withholding of 


gimit to, a college which fails to , comply 
with the provisions of the Act (of course, 
only the valid pro\'isions) . after due obser- 
vance of the rules of natural justi'ea . by 
giving the . educational agency and the 
managMg body an opportunity of being . 
heard, seems to US' unexceptionable. 

46. The only provision that remains , to 
be considered is Section 63 .which appears 
in Chapter IX, As we have , seen, even 
what is called a private college is really a . 
public institution in the sense that it serves 
the public, and its proper running is a mat- 
ter of public importance. We have no 
doubt . that, in the emergency contemplated 
by Section 63, when it has become impos- 
sible ■ to run , the . college because , of non- 
pajroent of the .salary of the staff for a 

g eriod of- not less , than three months, or 
le wilful closure of die college (which 
means the inexcusable closure) ' except 
during a vacation for. a period not less dian 
one ■ month, or persistent (which means fre- 
quent and contumacious default or refusal 
by the" authorities of the college to cany 
out the duties lawfully imposed on them, 
there ' should be provision for the : su^en- 
sion or removal or the management andf the 
appointment of some other management in 
i& stead. ' (The section, it might be noted, 
also provides for a show-cause to all per- 
sons affected). That would be necessary, in 
the public interest no less than in the in- 
terest of the institution itself and would 
come within the saving in Article 19 (5), 
But, it is to be noticed that, even so, it 
would not be a regulatory, measure passing 
the test of Article 30 (1) (from which' test 
Article .31-A gives - no absolution) if it in- 
volves tho talong over of die management,, 
even for a temporary perioth from the mino- 
rity concerned. The like provision, like to 
Sec. .70 of the Act, in clause 14 of tho 
Kerala Education Bill -failed diis test in 
AIR 1958 SC 956 -and that w^as not and 
could not be, because of the provision for 
acquisition in some other clause, namely, 
clause 15. 

Tho provision actually made in Section 
63, however, involves the tinnsfer of Uio 
right to possession of die properties of the 
college concerned to the University (wliich , 
there can be no doubt answers the defini- ,. 
tion of the word "State" in Article 12-— seo 
Electricity . Board, Raj'astiian v. Mohan Lai, 
AIR 1967 SC 1857, where die Supreme . 
Court held that an Elechidly Board consti- 
tuted under the Electricity (Supply) AclJ 
1948, was a “Slate” as defined by Art. 12, 
disapprowng of the decision in University 
of Madras v. Sharilha Bai, AIR 1954 Mad 
67, which Bad held that die Madras Uni- 
versifr .was not a State). Else, the section 
would bo altogether' ineffectual. . Tlieroforc, 
the section does provide for compulsorv' re- 
quisitioning of the properly widiin Uio 
meaning of Article 31 (2) — seo clause (2A) 
of ' die Article — and it offends tliat . Article 
since i.t makes no provision for compeusa- 
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tion; nor can it have effect since there h^ 
been no compliance •with ■ clause (3). An(h 
for the very same reason, namdy, that it 
has not received the assent of the President 
— it ' was not reserved for his consideration 
ttre^saving in Ajrticle' 81-A (1) cannot apply 
in view of the first jproviso thereto. 

47. In justifying the provmons of the 
Act, the University • and the ' Government 
have alleged that various abuses, such a^ 
.favouritism and the. exertion of so-called 
donations in connection with the admission 
of pupils, and .the appointment and prorr^ 
tion of the staff, - unfair treatment of the 
staff,' breaches of statutory provisions gov- 
erning them, and defiance or the authority 
of the University, are prevalent in the pri- 
•vate colleges. They have also referred to 
want -of adequate provision in the old Uni- 
versity Act for the enforcement of orders 
and directions issued by the University 
authorities to prevent or remedy- such abuses 
and to the absence of any legal remedy for 
the aggrieved party. The petitioners have, 
of comse, denied that there have been any 
such abuses in the institutions they run. 
But, vve have not thought it necessary to 
go into the merits of the charges, since the. 
conclusions we are reaching are in no way 
dependent on that. 'We are not suggesting 
that the charges are unfounded; but, even 
if they are, such of the provisions as _we 
have passed are mere regulatory _ provisions 
for the better running of the institutioia 
which can lawfully be imposed on an inst^ 
tution which is being run welL And such 
of the provisions as we have struck dowm 
would be bad even if the charges were well- 
founded. For this reason, we think _ it 
equally unnecessary to consider the criti- 
cism, not altogether unfoimded, that the 
impugned provisions of the Act are scarce- 
ly cSculated to obviate or remedy the 
^eged abuses, and we are, smce no charge 
of mala fides as such can lie against a 
Legislature, in no way concerned with the 
inference sought to be drawn therefrom 
that the Act is not really intended to meet 
the alleged abuses, but is designed for some 
ulterior end. 

48. ' The attack based on Artcle 14 - of 
the Constitution is three-fold: First, that the 
Act treats colleges that are well run ' and 
colleges that are badly run alike. Secondly, 
that it results in discrimination as between 
the northern districts of the State, where 
the less stringent provisions of the Calicut 
University Act are in force, and the south- 
ern districts to which the more stringent 
(and, in so far' as they are regulatory more 
beneficenti) provisions of the Act apply. 
And thirdly, that it discriminates as between 
private colleges on the one hand and Gov- 
ernment colleges bn the other, in that uie 
impugned provisions are made applicable 
onfy to private colleges. 

49.. With regard to the first contention, 
as we have aheady remarked, the provi- 
sions that we have passed are merely regu- 
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latory and equally salutary whether an insti- 
tution be well run or badly run. No ques- 
tion of discrimination can, therefore, arise. 
So far as the second is concerned, it is true 
that the entire State was, at one time, gov- 
erned by the same University Act^ namely, 
the Kerma , University Act 1957, so that^- 
prima facie, it mi^t be mfficult to justify 
.the application of dissimilar provisions to 
the northern and southern districts on his- 
torical or geographical grounds. Nor is it 
pretended that the conditions in the north- 
ern districts are in any way different from, 
those obtaining in the southern districts. 
'Indeed, many of the abuses to which refer- 
ence has been made are in resect of col- 
leges in the northern districts. But, having 
regard to the circumstances to which we 
shall presently refer, we do not think we 
should consider this particular, charge at 
this stage. While the ofil in respect of the 
Act was pending consideration, it became 
so urgently necessary, to establish a sepa- 
rate University for the northern districts — 
for what reasons it is not for us to inquire — > 
that an Ordinance, namely, the Calicut Uni- 
versity Ordinance replaced later by the 
Calicut University Act as a matter of coftrse 
had to be promulgated for the purpose. 
That Ordinance, quite properly we think, 
adopted the provisions of the Kerala Uni- 
versity Act, 1957, rather than those of the 
Bin which had not yet been passed by the 
Legislature. A Bill for the northern dis- 
tricts which is practically a copy of the Act 
is now before the Legislature, and 
we are assmed will soon become law. These 
are the circumstances that, dissuade us from 
. considering the charge for the present. We 
think it wiU be time enough for any ag- 
grieved party tp urge it if the dissimilar 
treatment persists beyond the time reason- 
ably necessary for according similar treat- 
ment and we decline the in-vitation to issue 
a wrih analogous, it is said, to a writ of 
prohibition, in effect staying the prornsions 
■of 4e Act rmtil the new bill in respect of 
the 'northern districts becomes law. We 
must, at the same time, make it quite clear 
that we are expressing no opinion whatso- 
ever on the question whether the dissimila- 
rity in the provisions of the Cahcut Univer- 
sity Act and the impugned Act gives rise 
to a discrimination offending Article 14 of 
the Constitution. , 

50. We see little basis for the third head 
of the charge, for, by their very nature, pri- 
vate colleges form a different class from 
Government colleges and the application of 
the impugned provisions only to private 
colleges is obviously based on a reasonable 
classification. What is sought to be secured 
by the impugned provisions are, or should 
be, secured in tire case of . Government col- 
leges by the very fact drat they are run by 
tire Government. ' This ' particular head was 
urged with special reference to the provi- 
sions relating to die appointment of the 
staff and their condidons of service. So far 
as that is concerned, more . or less similar 



218 Ker. [Prs. 50-54] Yogesli Trading 

provisions already, exist in the case of Gov- 
emmeht colleges excepting with regpri to 
what is contained -in Section 58 which wo 
have substantially struck down. But, . ev'en 
in regard to this, namely, membership of 
Legislatures and the .like, it is obvious that 
Government servants do not stand on the 
same footing as private citizens. 

51. There is yet another contention 
based on Article 14 urged on behalf .of 
what we have called the majoritj' institu- 
tions. This particular application of Arti- 
cle 14 would, if upheld, amount to a re- 
writing of the Constitution, for, it amounts 
to this, namely, that the protection of Arti- 
cle 30 (1) should be afforded not merely 
to minority institutions to which it is in 
terms confined but also to majority insti- 
tutions. And, the protection of Article 19 
to non-citizens although it is confined to 
citizens. Tie argument is that, having re- 
gard to die purpose of the Act, and, in 
particular, of the impugned provisions, no 
reasonable classification ■ can be made as 
between the majority institutions and the 
minority institutions or between -citizens and 
non-citizens. • Hence, if certain provisions 
are applicable only to majority institutions 
and not to minority institutions or only to 
non-citizens and not to citizens, there would 
bo discrimination offending Article 14. In 
other words, unless, having regard to the 
objects of a statute, a reasonable classifica- 
tion can be made between the majority and 
the minority or between citizens and non- 
jcitizens, like treatment must be accorded 
■to both. This argument ignores ilie fact 
tliat whatever be tlie object of a particular, 
law, the Constitution itself by Article 30 
makes a classification as between tlie mino- 
rity and the majorit}'-, and, by Aiiicle 19, 
a classification between tlie citizen and the 
non-citizen. Different treatment based on 
tliis classification is autliorised by tlie Con- 
stitution itself and cannot be questioned 
under Article 14. The argument is virtu- 
ally an invitation to strike down Articles 
19 and 30 (1) for offending Article 14, or, 
raUier, to extend tlie application of tliose 
articles to persons to whom they do not 
apply to save them from being struck down 
under Article 14. 

52. Ticrc are two other contentions 
which deserve no more than passing notice. 
As wc have seen, two of tlie petitioners, 
namely, tlie petitioners in O. P. • Wos. 2339 
and 2796 of 1969, are companies. It is 
said tliat in view of Entry 44 of the Union 
List it is not \wlhin the comiielence of the 
State Legislature to make provision for tlie 
management of these companies. But tlie 
Act does not make provision for tlie manage- 
ment of the companies. It does not, for 
example, say who shall act for the com- 
pany and in what circumstances. All it 
docs, so far as we are concerned, is to rcM- ' 
late the working of colleges affiliated to the 
University and tin's falls squarely and com- 
pletely within Entry 11 or the State list, 


Co. V. I. O.,' S. T. (EB) A. Lit 

irrespective of whether or not a college is 
nm iby a compnay or by. any other person. 
The Act no more entrenches on Entrx' 
of the Union List than, for example, le^- 
lation regarding . land ' or its management 
would entrench on that entry because ^0 
land belonged to a company. , ' 

, .53, It has also been argued . that, in 

view of the University. Grants Commission 
Act of-. 1^56, made under Entry 66 of the 
Union List, the State Legislature has hot 
.the competence to make any law which 
might even incidentally foil within that 
entry, and the decision in Gujarat Univer- 
sity V. Sri Krishn^ AIR 1963 SC 703 (para- 
»aph 24) is relied on in this- coimection. 
We have been quite unable to appreciate 
this contention and must, therefore, con- 
tent ourselves with saying that it was taken. 

54. Our conclusion is that sub-sections 
(2) and (4) of Sections 48 and 49 of the 
Act, .sub-sections (1), (2), (3) and (9) of 
Sec. 53, sub-secs. (2) and (4) of Sec. 56, Sec- 
tion 58 (except to the extent excepted in 
paragraph 43; are bad for offending Arti- 
cle 19 (1) (f) so far as the citizen peti- 
tioners are concerned; also for offenmng 
Article 80 (1) so far as minoritj' institu- 
tions are concerned. Accordingly, in all Ae 
petitions excepting OJP. Nos. 2339 and 2798 
of 1969 we grant a declaration tliat these 

g rovisions of the Act are void and unen- 
>rceable — no further relief than such a 
■ declaration seems necessary as against par- 
ties like the Government and tlie Univer- 
sity. Section 63 of the Act is bad- for offend- 
ing Article 31 (2) (not being saved by Arti- 
cle 31A (1) (b)) as against all tlie peti- 
tioners; also for offending Article 30 (1) so 
far as minority institutions are concerned. 
Accordingly, in all the petitions we grant 
a declaration that that section is void and 
unenforceable. ' Olhenvise, wo dismiss the 
petitions. No costs. 

Order accordingly.1 
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T. C. RAGHAVAN, V. P. GOPALAN 
NAMBIYAR AND P, , UNNIKPJSHNA 
KURUP, JJ. . . 

. Yogesh Trading Co., Kotacliery, Petitioner , 
V. The Intelligence Officer of Sales Tax Can- 
nanorc and another, Re.spondents. 

O. P. Nos. 2642, 4977 and 4995 of 1987, 
D/- 9-2-1970. 

(A) Constitution of India, Articles 301 
and 304 — Freedom of trade and commerce 
— Sales Tax Laws — Pro-vision operating as 
resection on free flow of tr.ade — Test of 
Article 304 (b) should be satisfied if enact- 
ed bj’ Stale, , , 

Notwithstanding the unqualified nature of 
tlie provisions of Article 301, provisions 
merely regulating, as distinct from restricting, 

CN/DN/B497/70/KSB/A ^ ^ ' 
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ihe free flow of trade do not offend the 
article, and only provisions. wMcIl directly 
and immediately affect the free flow of trade 
or the movement part of the trade, would 
.come into clash with it. AIR 1961 SC 232, 
ReL on. • (Para' 6) 

Sales Tax laws. normally and generally do 
not violate Article 301 of tlie Constitution. 
But where any particular provision operates 
as a restriction on ; die free flow of trade, it 
should pass the test of. Article 304 (b) if 
enacted by a State Legislature. (Para 10) 

(B) Sales Tax — Kerala General Sales Tax 
Act (15 of 1963), Section 29 (3) and (4) and 
Rule 35 (3) to (12) — Provisions violate Arti- 
cle 301 and are bad for want of Pre.siden- 
iial sanction xmder Article 304 (b) of Con- 
sStufion — (1965) 16 STC 659 (Ker), Over- 
ruled. 

Clauses (3) and (4) of Section 29 of the 
Act, and clauses (3) to (12) of Rule 85 fram- 
ed thereunder, are violative of Article 301. 
The provisions cannot be regarded as merely 
regulatory of free flow of trade. They direct- 
ly and immediately affect the transport or 
the movement of goods. Neither me Act 
nor the rules afford any guarantee that clear- 
ance at one check-post will afford a suffi- 
cient passport at another, at least in respect 
of the matters checked and verified. There- 
fore, the provisions are unconstitutional imder 
Article 304 (b). (1965) 16 STC 659 (Ker), 

Overruled; AIR 1967 SC 1189 Rel. on. 

(Paras 9, 11) 

(C) Constitution of India, Articles 246 

and 301 — Doctrine of pith and substance 
. — There is no scope for applying flils doct- 
rine while testing validity of law under Arti- 
cle 301 — AIR 1961 SC 232 & 1950 App 
Cas 235, Rel. on.' (Para 12) 

(D) Constitution of India, Article 246 and 
Sch. 7 list 2, Entry 54 — Interpretation of 

, legislative lists — Doctrine of incidental and 
ancillary powers — How far applies to entry 
relating to taxation — Power of confiscation 
whether incidental to power of taxation 
under Entry 54 (Quaere). 

Le^lative entries have to be considered 
in their widest amplitude and a power autho- 
rising the imposition of a tax also includes a 
power to prevent ,the tax imposed being 
evaded, and to check^ such, evasion. There 
are however certain obvious limitations to 
stretch the entries, and to extend the scope 
of the incidental and ancillary powers. 

(Para 14) 

(Quaere) Whether' the power of confisca- 
tion is beyond Entry 54 ot List 11 of Sch. 7 
relating to tax on sales and purchase of goods 
' and to the powers incidental and ancillary 
thereto? Conflicting case law ref, 

^ara 14) 

(E) Sales Tax — Kerala General Sales 
Tax Act (15 of 1963), Section 29 and_Rule 35 
— Do not offend Article 14 of tlie Constitu- 
tion — Power of semrre and confiscation is 
not arbitrary — Sufficient safeguards are pro- 
vided in Act — Mere possibility of abuse 


of power is no ground for striking it down. 
(Constitution of India Article 14) — (1965) 
16 STC 894 ^ys) & (1967) 19 STC 506 
(Andh Pra) & (1968) 22 STC 540 (Andh 
Pra), ReL on. (Para 15) 

(F) Sales Tax — Kerala General Sales Tax 
Act (15 of 1963), Section 29 (4) and (5) and 
Rule 35 (5) to (12) and (15) — Provisions 
operate as .unreasonable restriction on rights 
under Article 19 (1) (f) and (g) and are nn- 
constitubonal — (Constitution of India, Arti- 
cle 19 (1) (f) and (g)). 

Tbe provisions of Section 29 (4) and (5)' 
^d of Rule 35 (5) to (12) and (15) wolate 
the rights guaranteed by Article 19 (1) (£) 
is) of fbe Constitutioii and cannot be 
saved as reasonable restrictions on tbe exer- 
cise of the said rights. Some of the provi- 
sions of Rule 85 may, hy themselves, be in- 
nocuous, but they are; so integrally connected 
■mth the process of confiscation provided 
merein, that portions of them alone cannot 
he ^owed to stand. The whole of els. (5) 
to (12) of Rule 35 must be struck down. 
MR 1962 SC 316, Dist.;(1965) 16 STC 894 
(Mys); AIR 1960 SC 554, Rel. on. 

(Paras 16 and 16A)' 

(G) Sales Tax — Kerala General Sales Tax 
Act (15 of 1963), Section 29 and Rule 35 

Rule 35 (5) does not go beyond limits 
of Section 29. (Obiter), (Para 17) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 Mad 25 (V 57) = 

(1968) 22 STC 552, Abdulla & Bros, 
v. Check Post Officer 
(1968) AIR 1968 SC 59 (V 55)= 

(1967) ^0 STC 453, Commr. of 
Commercial Taxes v. Ramidshan 
Shriidshan * 

(1968) 22 STC 540 (Andh Pra), 

Kalangi ^Krishna Murty & Co. v. 
Commercial Tax .Officer, Guntur 14, 15 
(1967) AIR 1967 SC 1189 (V 54) = 

(1967) 2 SCR 361, State of Mysore 
V. H. Sanjeeviah ' 

(1967) 19 STC 506= (1967) 2 Andh 
ViTR 71, K. S. Papanna v. Deputy 
Commercial Tax Officer, Guntakal 14. 15 
(1965) 16 STC 659= ILR (1965) 2 
Ker 89, Sree Narayana Transports 
v. State of Kerala 

(1965) 16 STC 708= ILR (1966) 1 
Mad 267, R. S. Jhaver v. Commr. 
of Commercial Taxes 
(1965) 16 STC 894= .(1965) 2 Law 
Rep 143 (Mys), P. Venkatachalapathi 
. v. Commercial Tax Inspector 14, 15 le 
,(1964) AIR 1964 SC 925 (V 51)= ’ 

(1964) 5 SCR 9/5, Kbyernari Tea 
Co, Ltd. V. State of Assam 
,(1962) AIR 1962 SC 316 (V 49) = 

1962 (1) Cri LJ 364, Nathella 
Sampathu Chetty v. Collector of 
Customs, Madras 

.(1962) AIR' 1962 SC 1406 (V 49)= 

(1963) 1 SCR 491, Automobile 
Transport (Rajasthan) Ltd. v. State 
of Rajasthan 6, 7, 11, 12, IS 


14 


14 


7, 11 


1, 13 


14 


6 . 


16 
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(1961) AIR 1961 SC 232 (V 48)== 

(1961) 1 SCR '809, Atiabari Tea Co. 

Ltd. V. State of Assam. 6 , 12, '13, 18 
(1960) AIR 1960 SC .554 (V 47) = 

(1960) Cri LJ 735, Hamdard Dawa- 
kliana v. Union of India 16 

(1957) AIR 1957 SC 699 (\r 44 )= 

, 1957 SCR 874, State of Bombay v. 

R. M, D. Cliamarbaugwala 12, 16 

(1957) AIR 1957 All 448 _(V 44)= 

1957-8 STC 725, Rama Transport 
Co. (P) Ltd..v, State of Uttar Pradesb 13 
' (1952) AIR 1952 SC 196 fV 39) = 


1952 Cri LJ 966, State of Madras 
V. V. G. Row 16 

(1950) 1950 AC 235= 1949-2 Al ER 
755, Commonwealth of Australia 
V. Bank of New South Wales 8, 12 
(1948) 76 CLR 1, Bank of New South 
Wales V. The Commonwealth 12 

(1947) AIR 1947 PC '60 (V 34)= 

74 Ind App 23, Prafulla Kumar 
Mukherjee v. Bank of Commerce 
Ltd., Khulna 12 

(1947) 71 CLR 29=1946 ALR 1 
(Aus), Australian National Airways 
Ltd. V. Commonwealth 8 

(1941) AIR 1941 FC 47 (V 28)= 

1940 FCR 188, Subrahmanyam v. 
MuUuswami Goundan 12 

62 CLR 127, Milk Board (N. S. W.) 

V, Metropolitan Cream Pvt. Ltd. 8 

In O, P. No. 2642 of 1967: N. K. Sree- 


dliaran and M. A. T. Pai, for Petitioner; 
Govt. Pleader, for Respondents. 

In O, P. No. 4977 of 1967: .V. Rama 
Shenoi and R. Raya Shenoi, for Petitioner; 
Govt. Pleader, for Respondents. 

In O. P. No. 4995 of 1967; V. Rama 
Shenoi and R. Raya Shenoi, for Petitioner; 
Govt. l^Ieader, for Respondents. 

GOPALAN NAMBIYAR J. :— Tliese writ 
petitions have been placed before a Full 
Bench, as they raise certain important ques- 
tions regarding the wes of Section 29 of 
tlie Kerala General Sales-tax Act 1963 (here- 
inafter referred to as the Act), and Rule 35 
framed tliereunder. The question has, in a 
way*, been pronounced upon earlier, by a 
Division Bench of diis Court in Sree Naray'ana 
Tmn.sports v. State of Kerala (1965) 16 STC 
G59 (Ker). But as correctness *of that rul- 
ing was itself assailed, it \yas felt desirable 
diat the matter be placed before a larger 
beach with greater freedom of action. 

2. O. P, No. 4977 of 1967 may be taken 
as representative of the facts relating to Hie 
oUier wait pelidons. The petihoner herein 
is a firm of dealers in that part of Malie, 
which was originally French territory, and 
• now, p-art of die Union Territory of Pondi- 
dicny administered by die Government of 
India. It claims to have been engaged in 
sending goods to places outside the Pondi- 
cherry' and Kerala Slates. ' The territory of 
Alahe aforesaid is land-lociccd on all sides 
by frontiers of the Kerala State. Nearly 
five miles to the north of it, lies Tellicherry, 
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arid about six or seven miles to the south 
of it lies Muttungal, where a check-post has 
been established under the provisions of 
Section 29 of the Act. The petidoner is pos- 
sessed of registration certificates issued under 
the Central Sales-tax Act 1956, and imder 
the Pondiche^ General Sales-tax Act, 1967 
which came into force on 20-11-1967. (vide 
Exs. P and P (a) ). ' In August 1967 a 
vehicle which .was carrying certain goods of 
the petitioner was intercepted at the Muttun- 
gal ceck-post and Ext. P-1 notice dated 
31-8-1967 was issued threatening confiscation 
of the goods as the trarisport was not, ac- 
companied by proper documents as required 
by the Act. The petitioner appeared With 
its accounts, and by, Ext. P-2 - order dated 
1-9-1967, after verification of the accounts, 
the goods were ordered to be released. A 
second consi^ment of goods was intercept- 
ed \vith a similar show cause notice (vide 
E.xt. P-1 (a)) dated 20-9-1967 'and .%vas fol- 
lowed by a similar release order (Ext. P-2 (a) 
dated 25-9-1967), again, after production . 'of 
accounts and verification of records. The 
third consignment sent in November 1987, 
was also intercepted by a similar, show cause 
notice, (Ext. P-4 dated 17-11-1967). The 
petitioner was asked to produce all accoimts 
and bills relating to the business for die' cur- 
rent year for verification, and the necessary , 
evidence to show that he had business in 
pepper at Mahe and was a remstered dealer 
in that area, The notice stated that Invoice 
No. 96 which accompanied transport of 
goods (Ext. P -8 (b)) was found to be sus- 
picious. Ext. P -8 (b) shows at its top, tiio 
number and date of tiio registration ceitifi-, 
cate issued to the petitioner under' the Ceh- 
fral Sales-tax Act,- The petitioner produced 
its accounts, and, by Ext. P-5 notice dated 
21-11-1967, was informed that as Mahe, is 
a small territory where pepper was gro'ra 
Only on a small scale, tlie names and p.arti- 
culars showm in the purchase bills, appeared 
to be fictitious, that it was suspected that 
the purchases were effected at Tellicherry 
and that there was manipulation of accounts. 
As the genuineness of the purchases had. to 
be verified - and further time was required 
for tho purpose, the petitioner was informed . 
that it might get tlie goods released on pay- 
ment of cash security amounting to double, 
tlie amount of tax on -the goods under 
Rule 35 (15) of tho Rules framed under tiio 
Act . Ext. P-4 (a) dated 18-11-1967 is copy 
of a notice in respect of, another consignment 
covered by invoice Nos. 94 and 95 (ExLs. P-3 
and P-S (a) ). It is a close replica of Ext. 
P-4i After production of tiio petitioners ac- 
counts, Ext. P5 (a) dated 21-11-1967 was 
' issued on tlie same terms as Ext. P-5. Ext 
P-4 (b) is copy of yet another notice dated 
20-11-1967 on tho same, terms as Exts. P-4 
and P-4 (a), and in respect of Invoice No. 1 
(Ext. P-3 (c)). Ext, P-5 (b) is a copy of tiio 
notice dated 21-11-1937 issued after check- 
ing accounts and on thfa same terms as Exts. 
P-S and P-5 (a). Ext P -6 dated 22-11-1967 
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officer ffive the person in charge of the 
goods^ and the owner, if ascertainable, an 
opportoty of being heard and make an en- 
quiry m the manner prescribed, 

(5) Whenever confiscation is authorised bv 
tto section, the Officer adjudging it shall 
give the ownCT or the person m charge of the 
goods an option to pay, m lieu of confisca- 
tion, a penalty not exceedmg double the 
amount of tax cdcffiated at tiie rates appli- 
cable to the goods liable to confiscation: 

Ihovided that the officer may release the 
mods on cash security bemg furnished by 
the person concerned to the extent of the 
penalty leviable _ if, in the opinion of the 
officer, furffier time is requirecl to arrive at 
a coirect finding as to whether a penalty 
is to be imposed or not and that the security 
so iiTOished shall be adjusted towards the 
penalty m case it is payable or returned to 
the party, if othenvise. 

(6) Nothing contained in sub-section (4J 
shaU apply in the case of 
pods transported which are exempted froin 
tM under any of the provisions of this Act 
TOthout any condition or restriction ” 

Tummg now to Rffie 35, Clause (2), except 
for speci^g Ae limit of the value of the 
goods refewed ffi Clause (2) of Section 29 as 
mt Receding 5/.^ practically repeats the 

Clause (Sj of the Eiile agam, practi'callv re- 


1970 - 

is a copy of the notice .on the same terms as 
Ext. P-4 series in' respect of ^ Invoice 
No. 8 (Ext. P-7). Ext. P-10 series 
filed ydth the reply-affidavit of the 
. petitioner are the relative .‘C’ forms in 
respect of the inter-State sales evidenced by 
Exts. P-3 (b) and P-3 (c). The petitioner has 
sought to quash the notices. Ext. P-4 series. 
Ext. P-5 series and Ext,- P-6, besides getting 
Section 29 of the Act and Eule 35 of the 
Eules framed thereunder declared imconsti- 
tutional and invalid. 

3. ;.It is urmecessaiy to quote Sec. 29 of 
the Act and Eule 35 thereof in extenso, as 
they are both far too long, and the Eule 
largely repeats ' the terms of the section. 
Clause (1) of Section 29- authorises the Gov- 
ernment^ -with a view to prevent or chedc 
the evasion of tax -under , the Act, to set up 
check-posts at such place or places as they 
deem necessary. Clause (2) of the section 
reads: 

“No person shall transport yrithin the State 
across or beyond the notified area any con- 
signment of goods exceeding such quantity 
, or value as may be prescribed by any vehi- 
-de or -vessel, imless he is in possession of— » 

(a) eitiier a bill of sale or delivery note or 
way-bill or certificate of ownership contam- 
ing such particulars as may be prescribed, 
and 

_(b) a declaration in such form and con- 
taining such particulars as may be prescribed 
when the vehicle or vessel enters or leaves 
the State limits. 


Explanation: — The term “goods” referred 
to in the sub-section shall not include lug- 
gage of persons who cross the notified area.” 
Clause (3) requires the c^ver or any other 
person in charge of the vehicle or vessel, to 
stop the vehicle or vessel and keep the same 
stationary, on being required,' and as long as 
may be required, by any Officer empowered 
by _ the Government to do so, -wiUiin the 
limits of the check-posts, and to allow the 
officer to inspect fte goods and to examine 
the documents which should accompany the 
transport under Eule 2. TiU such inspection 
and examination the driver is to keep the 
vehicle or vessel stationary. Clauses (4) to 
(6) are as follows: 

“(4) Where the goods transported exceed 
the quantity- or value prescribed .under sub- 
section (2), the Officer in charge of th$ noti- 
fied area or the officer empowered in the 
preceding sub-section shall have power to 
detain or seize and confiscate the goods — 

(a) which are being transported by a vehi- 
cle or vessel and not covered by a bill of 
sale or delivery note or way-bill or certifi- 
cate of ownership and where the vehicle or 
vessel enters or leaves the State limits, the 
declaration referred to in Clarrse (b) of sub- 
section (2) also, or 

(b) where the declaration is false or is 
reasonably, suspected to be false in respect 
of die particulars furnished therein: 

Pro-vided that before taking action for the 
confiscation of goods under this section, the 


on,- rtTt yAmiuuanon any sued offi- 
cer finds that any consignment of goods (the 
value whereof exceeds rupees five) or the en- 
tire goods are not covered by proper docu- 
ments or that the documents carried by the 
drwer or any offier person in charge of the 
defective or suspects 
Sfd are bo^ or false, the 

smd Officer shaU nnmediately issue a notice 

aause why fur- 
thm steps should not be taken against him 
rmder Section 29. If the Officer is satisS 
nr reasons for the omission 

“ay be, he may 
aUow ffie goods to pass through the notified 
mea after recordmg his finding therefor. H 
''ath the reasons, he shaU 
uffioad, seize and confiscate the 
goods after foUo-ivmg the procedure laid 
down m sub-rules (6) to (8).’^ 

Clauses (6) (7) a^ (8) of the Eule provide 
for confiscation. These clauses do not cany 
ae matter much further ^an what has 
been prowded for by the sectidn. Clause 
m provides that ffie goods confiscated shaU 
be sold m pubUc' auction. Clause (11) pro- 
vides ffiat if any order directing confiscation 
IS reveised m appeal, ffie goods confiscated. 

It mey had not been sold before ffie reversd 
comes to ffie knowledge of ffie person con- 
cerned, released, or if ffiey have been sold, 
me proceeds ffiereof, shaU be paid, to ffie 
owner of Ae goods. Clauses (12) and (1^ 
of Eule read: 
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“(12) Where a confiscation was ordered for 
the reason that tlie . owner was not ascertain- 
able and the goods have not been disposed 
of in auction the ovaier or any person on 
his behalf may appear before tlie officer 
ordering the - confiscation and ' satisfy him 
with relevant records , regarding the bona 
fides of the . transport of goods in question. 
If the Officer is satisfied that there has been 
■no evasion of tax, he may, for reasons to be 
recorded in writing order, the release of the 
confiscated goods. The Officer shall also 
specific in his order the amount due, to be 
recorded in writing order, the release of the 
confiscated goods for the safe custody of the 
goods and other incidental charges and on 

{ layment of such charges the Officer shall re- 
ease the goods. If the Officer is not so satis- 
fied, he may after recording, the reasons 
therefor, order that the sale under sub-rule 
(9) be proceeded with”. 

X X X - X X X 

“(15). WTienever confiscation is authorised 
by these Rules, the Officer adjudging it shall 
give the owner, if ascertainable, or the per- 
son in charge of the goods, an option . to 
pay, in lieu of eonfiscation, a penalty not ex- 
ceeding double the amount or tax calculated 
at the rate or 'rates applicable to the goods 
confiscated and release the goods on pay- 
ment of the said penalty. 

Provided that the Officer may release the 

g oods on cash security being furnished by 
re person concerned to the extent of the 
penalfy leviable, if in his opinion further 
time is required to arrive' at a correct find- 
ing as to whether a penalty is to be imposed 
or not and that the security so furnished 
shall be adjusted towards the penalty in 
case it is payable or returned to the person 
concerned if otherwise” 

4. We have set out the relevant parts of 
the section and the Rule which have been 
attached before us. The grounds of attack 
against tliese provisions are: (1) that tliey 
violate tlie freedom of trade enjoined by 
Article 301 of tiie Constitution and are bad 
for w.ant of Presidential sanction under Arti- 
cle 804 (b) of the Constitution, quite irres- 
pective of whether tliey can be regarded as 
reasonable restrictions in the interests of tlia 
gcneraT public; (2) that tlio power to confis- 
cate goods conferred by the section and the 
Rule is beyond the limits of, Entry 54 of 
List H of Schedule VII of the Constitution 
. which authorises the levy of a tax on sale 
’ or purchase of goods (except certain except- 
ed items), and c%'en beyond the powers inci- 
dental and ancillaty thereto; (3) that . the 
power of confiscation offends Articles 14 and 
19 (1) (f) and (g) of tlie Constitution; and 
(4) that Rule 35 (5) in any event, goes be- 
yond the limits of Section 29 of tire Act. We 
shall jirocecd to deal with these objections. 

S. Articlo 301 of the Constitution of 
India whidi occurs in Part Xni tliereof, pro- 
vides that, subject to the otlier provisions of 
■ that Part, trade and commerce throughout 
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the tenitoiy of India shall be free. Articlo 
304 (b) which is relevant for our purpose 
enacts: ' ' . ... , , 

“304. Restrictions on trade,, commerce 
and intercourse among . States r— Notwidi- 
standing anything in Article 301 or Articlo 
803 the Le^slature. of a State may by law — ■ . 

(a) .X ' X . ' X ' X': X, 

(b) impose such reasonable restrictions on 
the freedom, of trade, ' commerce or inter- ' 
course wdth. or -witliin that State as may be 
required in the public interest: 

Provided that no Bill or amendment for 
the purpose of clause (b) shall be introduc- 
ed or moved in. the : Legislature of a State 
without the previous sanction ' of the Presi- ■ 
dent.” , ■ . 

6. Notwithstanding, the unqualified 
nature of tlie provisions of Article 801, it 
has been ruled that provisions merely regu- 

. lating, as distinct from restricting tlie free 
flow of trade do not offend , the Article, and 
tlifit only provisions which directly and 
immediately affect the free flow of trade 
or the movement part of the trade, would 
come into clash with it. (vide Atiabari Tea 
, Co. Ltd. and Khyerbari Tea Co. Ltd. v. 
The State of Assam, AIR 1961 SG 232.) 
The principle of tlie above case was affirm- - 
ed, and , extended so as to save botli regula- ■ 
tory and compensatory taxes, hampering the 
free flow of trade, in the ' judgments deli-, 
vered in the Rajasuian Tranfy)ort case, AIR 
1962 SC 1406, Whether both compensa- 
tory and regulator)’’ measures of taxation are 
outside the purview of Article 801, or only 
•regulatory measures stand outside its fold, 
is probably a matter on which a final pro- 
nouncement by. a Larger Bench of the 
Supreme Court might well be necessary. (See 
Kliverbari Tea Co. Ltd. v. State of Assam, 
air 1964 SC 925 at p. 9SS). As the Act 
has not received any Presidential sanction, 
for purposes of the argument based oh Arti- 
cle 301, we are concerned with the only 
question whether the impugned provisions 
are regulatory of tlie free flow, of trade or 
whether they r^trict tlie same. If the for- 
mer, they are hot hit by Article . 301, and , 
if tlie ^ latter, they are, The other 
cbntro'versies, as to tlie rCiasonableness of the 
restrictions, or their being in public interest, 
or tlie Act being regulatory or compensatory, 
need not detain -us, tliough tlie reasonable- 
ness' bf the xestriction.s, if such tliey are, 
^vill have to bo considered with respect to 
tlie attack based on Article 19 (1) (f) and (g). 

7. The distinction between a regulation 
and a restriction has been pointed out in 
numerous decisions. In the Rajasllian Trans- 
port ^ case, AIR 1962 SG 1406, Das, J,, . 
spealdng for the majbrity of the Court ob- 
served: 

"that which in reality facilitates trade ‘ and 
commerce is not a restriction, and that which 
in reality hampers or burdens tr.nde and 
commerce is a restriction. It is tlie reality 
or substance bf the matter that lias to bo. 
determined. It is not possible a priori to 
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draw a dividing line between that which 
would really be a charge for a facility pro- 
vided and that which would really be a 
deterrent to a. trade but the distinction, if 
it has to be drawn, is real and clear.” 

Subba Eao, J. who agreed with the majority 
in the Kajasdian Transport case, AIR 1962 
SC 1406, observed: 

"Restrictions obstruct the freedom where- 
as regulations promote it. Police regulations 
though they may superficially appear to 
restrict the freedom of movement, in fact 
provide the necessary conditions for the free 
movement. ■ Regulations such as provision, 
for lighting, speed, good condition of vehi- 
cles, timings, rule of ihe road and similar 
others, really facilitate the freedom of move- 
ment rather than retard it. ■ . So too, licensing 
system with compensatory fees' would not 
be restrictions but regulatory provisions; for 
without it, the necessary lines of communi- 
cation, such as roads, water-waj's and air- 
ways, cannot effectively be .maintained and 
the freedom declared may in practice turn 
out to be an empty one. So too, regulations 
providing for necessary services to enable 
the free movement of traffic, whether charg- 
ed or not, cannot also be -described as res- 
trictions impeding the freedom.” 

■ The above observations of Subba Rao, J. 
were approved by a Full Comf in State of 
Mysore v. H. Sanjeeviah, AIR 1967 SC 1189, 
to which we shall refer in some detail, later. 

8. With respect to Section 92 of the 
Constitution of Australia which guarantees 
freedom of trade and commerce in more 
absolute terms than its Indian coimteipart, 
Latham, C. J. in Australian National Airways 
Ltd. V, Commonwealth, (1947) 71 VCLR 
29, observed; 

I venture to repeat what I said in the 
former case: "One proposition which I re- 
gard as established is that simple legislative 
prohibition (Federal or State), as distinct 
from regulation, of inter-State trade and 
commerce is invalid. Further, a law which 
is ‘directed against’, inter-State trade and 
commerce is invalid. Such a law does not 
regulate such trade, it merely prevents it. 
But a law prescribing rules as to the manner 
in which trade (including transport) is to be 
conducted is not a mere prohibition and may 
be valid in' its application to inter-State 
trade, notwithstanding Section 92.” 

(The former case referred to herein is 
Milk Board (N. S. W.) v. Metropohtan Cream 
Pvt. Ltd. 62 C. L. R. 127). 

These observations were approved by the 
Privy Council in Commonwealth v. Bank of 
Nevv South Wales, 1950 AC 235 with the 
.following observations: 

“With this statement which both* repeats 
the general proposition and precisely states 
that simple prohibition is not regulation, their 
Lordships agree” 

Earher, their Lordships observed: 

“Through all the subsequent cases in 
which Section 92 has been discussed, the 
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problem has been to define the qualification 
of that which in the Constitution is left un- 
qualified. In this labyrinth there is no 
golden thread. But it seems that two gene- 
ral propositions may be accepted: (i) that 
regulation of trade, commerce and inter- 
course among the States is compatible 'with 
.its absolute freedom, and (ii) Uiat Sec. 92 
is violated only when a legislative or execu- 
tive act operates to restrict such trade, com- 
merce and mtercourse directly and immedia- 
tely as distinct from creating some indu-ect 
or consequential impediment which may 
f^ly_ be regarded as remote. In the ap- 
plication ^ of these general propositions, in 
determining whether an enactment is regu- 
latoiy or something more, or whether a res- 
triction is direct or only remote or inciden- 
tal, there cannot fail to be differences of 
opinion. The problem to be solved will often 
be not so much legal as political, social 
or economic, yet it must be solved by a 
court of law. For where the dispute is, as 
here, not only between Commonwealth and 
citizen but between Commonwenltii and 
interi'ening States, on the one hand, and 
mtizens and States, on the other, it is only 
the court that can decide the issue. It is 
vain to invoke the voice of Parliament,” 

We need not encumber this judgment fur- 
ther, with citation of authorities under Sec- 
tion 92 of the A'ustxalian Constitution. 

9*. Proceeding to examine the impugned 
provisions in the light of the above principles, 
it appears, to. us that 'they cannot be regard- 
ed as merely regulatory of the free flow 
of trade. Sub-section (2) of Section 29 or- 
dains that no person shall transport goods 
across a check-post unless the transport is 
accomp^ed by certain documents. The 
prohibition is directly against transport. Had 
the ihatter rested with the mere obligation 
to produce certain documents for examina- 
check-post, we would have up- 
held it as a mere regulation, such as a provi- 
sion for demanding a driving licence or fit- 
ness certiBcate in respect of a vehicle. But 
sub-section (3) further ordains tliat the dri- 
ver or any person in charge of the vehicle 
IS to stop the same on demand by any Offi- 
cer empowered by the Government at the 
check-post and to keep the vehicle or vessel 
required”, and allow 

the. Officer to inspect the goods and examine ' 
the documents. Rule 35 (4) confers the 
power of stopping tlie veliicle or vessel for 
a period not exceeding ten minutes, even on 
a Peon on duty at the check-post or barrier, 
where the Officer is not present, in order to 
enable the Officer at tlie check-post to come 
to the spot and proceed to examine the goods 
and the records. If the Officer is satisfied 
that the goods are not covered by the docu- 
ments specified, or that the documents are 
false, he has power to confiscate the goods. 
These appear to us‘ to directly and imme- 
diately affect the tran^ort or the movement 
of the goods. Especially do they appear 
to be so as we cannot totally discount the 
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prospect o£ several vebides turning -up nt o£ Secfa-on S7; (2), tiat ^ause^d) of 
rcheclc-post either simultaneously or in rapid -^e said secfaon expressly, pthonsed : only , 
m^ession, or even the same vehicle or malong of rules to regulato the toit 
Sods of the same oivner, having to pass The provisos were therefore .held ^ be^be-^ 
iirough the same check-post at frequent . yond .the , scope ofr Sechon 87. r. -ae alter- 
intervals. As example,, we need only recall native , argument that thw offended;- ^ti- 
the fact we have set out in O. P. No. 4977 cle 801 was_ also accepted with the foUow- 
of 1967 , where goods of the petitioner hav- mg^servations: , 

ine been passed after examination of docu- Tlie provisos are undoubtedly restnchve 
tnrats on 81-8-1967 and 1-9-1967, were of trade and commerce and on that ac- 
detained on 17-11-1967, 18-11-1967, 20-11- comt would pruna facie be void ^ dero- 
1967 and 22-11-1967, against notices for gatmg from the freedoin declared by^ArU- 
production of accounts. Even granting that cle 801. .It has been held by this. Court 
lie accounts in respect of the first three m Automobile Transport Baj^am^Ltd^ 
notices were produced only on 21-11-1967, ~ 


notices were producea only on zx-xi-iyo/, 
(vide Exts. P5 series), the petitioner is ask- 
ed by Ext. P6 notice dated 22-11-1967, to 
bundle its accounts again to the check-post, 


1406) that regulatory measures which do not 
hamper trade, commerce and intercourse, 
but facilitate therh, are hot hit by Art. 301 


a place mosUy ill-suited and ill-equipped for. • of the Constitution, But ittoannot be- said 
such examination and for the quasi-judicial of the t%vo prowos, _that they are in any 
adjudication to follow thereafter. Nor can sense regulator. . , __ •. 

we rule out altogether —although we do not ^ the fece, of tim above :^g, we ^6 of 
envisage or presume such conduct — ^the pros- Clauses [B) and f4) of Se^ 

pect that such stoppage and checldhg can , r® Claiises (3) to (12) 

well be repeated at successive check-post, of thereunder, are violative 

at each of which the petitioner will nave oOl, . 

to allay the suspicion of the Officer at the If contended that there , is no 

spot, in. regard to the documents accompany- direct £md immediate violation, of the ^ free . 
ing llie transport or otherwise. For, as it 5°,'^ ^ trade, anrtmat the lverala General 
is, neither toe Act nor the Buies afford any • ' ^ 1963 being wtoimtoe powers 

guarantee that clearance at one check-post or me State Lemslature imder Entry 54 of 
will afford a sufficient passport at another, i .r violabon, of 

at least in respect of the matters checked .(frume 801, could, if at all, be only indirect^ 
and verified. • madental, and remote. Such a contention 

' . t • , T, oeen effectively answered in' toe Atia- 

10. Counsel appeanng for toe Bespon-’ ban Tea Co.’s case, AIB 1961 SC 232, 
dents drew our attention to toe observations Gajendragadkar, J., spe^g for the majo- 
in certain decisions that sales tax laws nor- nty, observed- 

\ -1 11. J. .. ‘.I.*. A nrti ^v/j. V _ 


mally and generally do not violate Art. 801 
of toe Constitution. No exception can be 


“In . toe course of ar^ments the '.learned" 
Attorney-General invited , us to ' apply toe 


ti^en to the statement m toat form But test of pith and substance and he cokended 
where any particuls^ provision operates as toat if the said test is applied the validity, 
a resbiction on the free flow of trade, there of the Act can be sustained.- In support of 
bp htfle- doubt toati if enacted by a his , argument he bos relied on tlie observa- 
State Legislature, it should pass toe test of tons made by Das. G. L in the case of 
‘Article 304 (b). , State of Bombay v. B. M. D. Chamar- 

11. We may now refer to the decision ^ (AIR 1957 SC 


in AIB 1967 SC 1-189. The same was con- 


In toat case the Court was called 


cerned with the validity of the Rules under ^lidiLy of tlie Bom* 

&Q Mvsore Forest Act to rcffulale ih‘e tran- ^otlenes' and Prize Competitions Control 


the Mysore Forest Act to regulate the , tran- t^ompehhons Control 

sit of forest produce. Section 37 (1) of tlio (i^endment) Act 1952. The dial- 

Mysore Forest Act authorised the framing tr® Act proceeded on two grounds, 

of rules to regulate such transit, and Cl. ^ violated too tondampntal right 

permitted Buies to prohibit inter , alia too rr j Article 19 (1) (g) and (2) 

moving of forest produce xvitliout a pass A*- uie provisions ^ of 


from an Officer authorised to issue toe same. Article 301. The chaUengo_ on the first 
otherwise than in accordance with tlie condi- grouna was repelled because it was held that, 
tions of. such pass. Buie, 2 framed in exer-" gambling he Seated trade or busi- 

ciso of the power under section 37 (2) con- under Article 19 (1) (g). This conclu- 

tained two provisos which prohibited brans- suiiicient to repel also toe other 

, port between the hours of sunset and sun- ground on winch the yab'dity of the , Act 
rise in certain areas, subject to the condition "’‘‘p . enallengcd because, if gambling was 
toat tiio restriction may be relaxed between trace or business under Article 19 (1) (g), 
llio hours of sunset and 10 P. M. if tho trade or commerce under 

person svishing to transport dopo.sited cash tlie conclindon reached by 

security of Rs. 1,000. It w-as .held that too Goiirt that ganibling is not a trade this 

power to impose restriction of the type con- position would bo obvious. Even so, the 
templated by , the two provisos to Rule 2 learned Chief Ju.sUqe incidentally applied 
could not he traced to any of the clauses toe test of pitli and substance, and observed 
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47) in support of his submission that a much 
larger amount should have been awarded to 
the appellant. In Gyarsilals ' case, 1963 
MPLJ 162= (AIR 1963 MP 164) (supra) 
the plaintiff, _who was awarded a sum o£ 
Rs.. 30,000/- damages, had suffered much 
more serious ihiuries; ap^ ; from other in- 
juries his rij^it hip joint was dislocated and 
its socket fractured and even after treatment 
the right leg. was unable to support the 
weight of the body compelling, continuous 
use of crutches. ' Inere was thus a complete 
permanent disablement of the right leg in 
Gyarsflal’s case, 1963 MPLJ 162= (AIR' 
1963 MP 164) (supra) distinguishing the 
same from the iostant case. Moreover, the 
amoxmt of compensation awarded in that 
case was not challenged in appeal and the 
High Court had no occasion to consider 
whether the' amount awarded was fair or ex- 
, cessive. In 1967 MPLJ 258= (AIR 1968 
Madh Pra 47) (supra), Sudhakar who was 
one of the plaintiffs was awarded a sum of 
Rs. 10;000/- as compensation for non-pecu- 
niary damage.. He had serious bum injuries 
on his entire body including chest, stomach 
and back making his condition very serious. 
He had also received severe mental shock as 
his wife and child had died in the same ac- 
cident, The High Court in that case did 
hot find any reason to interfere with the 
amoimt awarded to Sudhakar “in view of the 
serious injuries suffered by , him as also the 
mental shock suffered on account of the 
death of his ■wife and the only child,*” (see 
p. 268 of the report). Anotli^r plaintiff in 
that case was one Vasudeo Vyas, who was 
"injured in the same accident and "had a sim- 
ple fracture on the right humeras bone in 
the middle and infected bums on the left 
thigh, buttock and part of the abdomen. 
His condition was serious for two months 
and the period of illness lasted for about 
six months. He was also awarded a sum 
of Rs. 10,000/-. Thus in the case of 1967 
MPLJ 258= (AIR 1968 Madh Pra 47) 
(supra) the injuries that were compensatea 
by award of damages were • essentially btira 
injuries and bear no resemblance to the in- 
juries received by the appellant .in the instant 
case. Before cases, can be used as com- 
parable cases, they must bear a reasonable 
, measure of similarity; “it is necessary to en- 
sure that in main essentials the facts of one 
cose must bear comparison with the facts of 
another before any comparison between the 
awards in the respective cases can fairly or 
profitably -be made;” [Singh v. Toong Fong 
Omnibus Co., 1964-2 All ER 925 at p. 927 
(PC)], In our opinion, the facts of the 
cases 1963 MPLJ 162= (AIR 1963 M P 
164) (supra), and, 1967 MPLJ 258= (AIR ' 
1968 Madli Pra 47) (supra) do not bear 
similarity mth the facts of the instant case 
and lliese cases cannot be used . as com- 
, parable cases. 

Now we take up the cases which have 
been relied upon by the learned counsel for 
the respondent. These cases are Deepti 
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Tiwari v. Banwarilal, 1966 MPLJ 464— 
(AIR 1966 MP 239), Union of India v. 
Bhagwati Prasad^ AIR 1957 Madh Pra 159 
and Balkrishna v. Mahabali Prasad Tiwari, 
1969 Ace. C. J. . 189. hi Deepti Tiwari’s 
case, 1966 MPLJ 464= (AIR 1966 Madh 
Pra 239) (supra) a young girl of 15 years 
who was a student was involved in an acci- 
dent resulting in fracture of the spine fourth 
lumber vertebra. She was put under a plas- 
ter jacket for* three months, After recover^’’ 
her gait was normal and there 'was no dis- 
ability in walking. . There was partial per- 
manent disability as regards playing Badmin- 
ton or strenuous games and riding a hicycle. 
She was likely to develop ostebarmritio chan- 
ges and low back aches. On these facts she 
was awarded a sum of Rs. 4,000/- as gene- 
ral damages. Although this was a case of 
spinal injury, the facts relating to the effect of 
^e injury bear dose similarity with the facts 
of the instant case. In AIR 1957 Madh Pra 
159 (supra) the plaintiff had suffered hacture 
of the leg resulting in 40 per cent permanent 
disability and was unable to walk without 
pain and support He was then 30 years of 
age and was earning about Rs. 50/- per 
month. In these circumstances, he was award- 
ed, a sum of Rs. 4,000/- as general damages. 
In 1969 Acc. C. J. 189 (M, P.) (supra) the 
plaintiff whose right leg was fractured result- 
ing in partial permanent disability was 
awarded a sum of Rs. 4,000/- as general 
damages. 

Mention may also be made of an English 
case Madden ,v. Bro%vn, 1956 C. A. No. 209 
D/- 13-7-1956 which is noted in ICemp and 
Kemp, The Quantum of Damages, Second 
Edition Vol, I p. 602. In that case the plain- 
tiff, a boy of 15 years, broke his right leg 
and cracked his left knee. His leg was in 
plaster for twelve weeks and left knee in 
plaster for six weefe. He recovered complete- 
ly except that he -was slightly handicapped in 
running and in playing some games. He was 
awarded a sum of £ 275 as general damages 
and the award was upheld by the Court of 
Appeal. 

The injuries received by the plaintiffs in 
1966 MPLJ 464= (AIR 1966 MP 239), AIR 
1957 Madh Pra 159 and 1969 Acc. C. J. 189 
(M. P.) (supra) were more serious in compa- 
rison to the injiuies received by the appel- 
lant, in the instant case. In all those cases a 
sum of Rs, 4,000/- was awarded as general 
damages. The award of Rs. 5,000/- in die 
instant case made by the Tribunal cannofi , 
therefore, be held to be low. 

9. Lastly it is argued for the appellant 
that the' Tribunal should have allowed interest 
on die amount of compensation from the date 
of the apph'cation for compensation made to 
the Tribunal. ' 

10. The power of a Court to allow interest 
prior to the date of suit is governed by the 
Interest Act, 1839. This Act is modelled on 
the language used in Section 28 of the Eng- 
lish Ci\m Procedure Act, 1833. This power 
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to allow interest under the Interest Act can 
be exercised only in respect of “debts and 
sinus certain”- and interest cannot be allowed 
if the claim is for unliquidated damages. In. 
England . Section 28 of the Civil Procedi^ 
Act, 1833 has been repealed and replaced by . 
Section S of the Law. Beforms (Miscellaneous. 

- Provisions) Act,1934 which empowers a Court 
to allow interest from the date of the cause 
of action to the' date of judgment in any pro- 
ceedings for recovery of “any debt or dama-, 
ges.” -The change introduced by the Law 
Reforms Act thus enables a Court in England 
to award . interest for a period prior to the 
date of suit even w'hen uie suit is for reco- 
very of unliquidated 'damages, No such 
change has taken place in India and interest 
cannot bo awarded for. a period prior to the 
date of suit when the. suit is for recovery 
of unliquidated damages.. As regards any 
period after the institution of suit, the power 
to award interest in India is governed by Sec- 
tion 34 of the Code of Civil Procedure, 1908. 
Tills section empowers a Court to allow irite- 
rest' from the date of the suit to the date, of 
decree and/or from the date of decree to tlie 
date of payment when the decree is for "pay- 
ment of money.” It has been held that this 
provision applies oven when tlie suit is for un- 
liquidated damages; [Pann.alal v. Radhalcissen, 
AIR 1924 Cal 637; Ramalingam Chettiar.v, 
Gokul Das Madavii and Company, AIR 1926 
Mad 1021; Anandram Mangturam v. Bhola- 
ram Tanumal, AIR 1946 Rom 1]. In Eng- 
land as provided in Section 17 of the Judg- 
ments Act, 1838, every judgment debt, other 
tlian one arising on a county court judgment, 
carries interest at four percent from tlie time 
of entering up the judgment until it is satis- 
fied. There is no similar provision in India 
and tlie award of interest for any period after 
judgment is govercd.by Section 34 of the Code 
of Civil Procedure. 

11. The question to be examined in the 
instant c.asc is whetlicr a Claims Tribunal has 
power similar in nature to tliat exercised- 
by a Court under Section 34 of tlie Code of 
Civil Procedure to allow interest on the 
ninount of damages from the date of tlio 
ajiplication and/or from the date of the award 
till pai’ment, A Claims Tribunal is consti- 
tuted under Section 110 'of the Motor Vehi- 
cles Act, 1939 “for, the puiyiose of adjudicat- 
ing upon claims for compensation in respect 
of accidents involving the death of, or hodity 
injuiy' to, persons arising out of the use of 
motor vehicles.” The final adjudication of 
the Tribunal, as provided in Section 110-B, 
talies the .shape ,of .an aw.ard which the Tri- 
bunal may make “determining llic amount of 
compensation which appears to it to he jiist.” 
The Tribunal by Section llO-C is conferred 
- . the powers of a Ci\al Court for the piupose 
of taking evidence on oath and of enforcing 
the attendance of witnesses and of compel- 
ling the clkscovcry and production of docu- 
ments and material objects; it may also have 
all the powers of a Civil Court for such other 
purposes as . may bo prescribed. ' The , Stale 


Goveniment is authorised .trader Sec. Tll-A 
to malce rules ,and the rules- .may provide - for . 
“the procedure to he followed by a Claims 
Tribunal ’ .in holding an inquiry”, and “tha 
owers vested in ar Civil Court which may 
e axercised by a Claims Tribunal.” In exer- , 
cise of this poy^er, the State Government has 
framed rules Imown as the Madhya Pradesh 
Motor Accidents Claims Tribunal ' Rules, 
19.'59. Rule 14 of these Rules makes appli- 
cable certain provisions of the first Sche- 
dule to the • Code . of Civil Procedure, 1908 
to proceedings before the Tribunal. Under 
tlie scheme of these sections and the Rules 
the Tribunal does not exercise all tlie powers . 
of . a Civil Coiut but only tliose which are - 
conferred on it by. Section 110-G .and tho 
rules framed under. Section 111-A. Power to 
order interest from the. date of institution of 
the 'suit upto tlie date of .payment exercised 
by a CLvu Court under Section 34 of the 
Code of Civil Procedure has ' not been in 
terms conferred on tlie Tribunal either by' 
Section 110-C or by the rules made under 
Section 111-A. 'But does it follow that the 
Tribunal has no .power to allow interest? 
Hie central power of tlic Tribunal is confer- 
red by Section . 110-B to “make an award 
determining die amount of compensation 
which appears to it tq be just.” ■. The amount 
of compensation will normally, be determin- 
ed witli reference to the date of the appli- . 
cation, but it must appear to the Tribunal to - 
be just on die date . of the making of the ' 
award. If the circum.stances of the case 
are such that some interest should be allow- 
ed from' the date of the application iipto tho 
date of the award or payment, to make the 
award “just”, dib Tribunal- must impliedly 
have diat power otherwise it will not be able 
to make a just award. Thus the povyer to 
allow interest tiiongh not expressly confer- 
red, flows from SecHoh 110-B itself from tho 
power to award the amount of 'compensab'qn 
which is just. There is yet another way of 
looking at the. matter. The Tribunals are 
constituted to decide claims for oompensa- 
lion which prior to dieir constitution were 
decided by ^ Civil Court.' The .sections per- 
taining to die Claims Tribun.al in the Motor' 
Vehicles Act apart from dealing with its 
constitution, power to make an' aivard, and 
other procedural mailers, do not lay doivu tho 
law according to which the Tribunal is to 
adjudicate the claim for compensation.. Tlio 
Tribunal must, therefore, decide cl.rims for 
compens.alion according to the . existing law 
as the Courts would ha-ve done if the claims 
were laid in a suit. . The object of Sec- 
tions 110 -to HO-F of the -Motor Vehicles 
Act is' the substitution of Tribunals in place 
of Courts; the object is riot to deprive tho 
claimant of a substantive relief , xvhich ho 
.would have obtained had the matter been 
litig.ated in courts. If in the .circumrt.anccs 
of a case a Court would have allowed mto- 
rest to a claimant from the date of suit Or 
from the dale of decree, the Tril-'’.m:il must 
necessarily possess (hat power otherxviso th® 
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claimant would be deprived of a relief 
which he would have obtained before the 
constitution of tlie Tribunal. On similar 
reasoning it has been held that the power 

■^exercisable by a Court under the Law Re- 
forms (Miscellaneous Provisions) Act, 1934 
to award interest on debt or damages can 
be exercised by an arbitrator . appointed' by 
the parties; See f — Chandris v. Isbrandtsen 
MoUef Co., 1951-2 AU ER 618 (C. A.)'. We 
are, therefore, of 'tire ■view tliat although 
Section 84 of the Code of Civil Procedure 
does not in lenns apply to a Claims Tribu- 
nal constituted under tlie Motor Vehicles 
Act, , the principles of the section apply and 
the Tribunal in a proper case has power to 
allow interest from tire date of the appli- 
cation to the date of the award and/or. from 
the date of the award to the date of pay- 
ment. 

12. The next question is whether this is 
a fit case where interest should be allowed. 
The appellant in his application for compen- 
sation put forward an exaggerated claim of 
Rs. 20,000/-. , That . seems to be the main 
reason why die daim was entirely denied by 

■ the respondents and the, proceedings in the 
Tribimd dragged on for nearly four years. 
The appellant did not suffer any special 
damage and the award is restricted to com- 
pensation payable on account of non-pecu- 
niary damage. In the circumstances, we do 
not find that this is a fit case where inte- 
rest should be allowed from the date of 
the application. There is, however, no 
reason why interest should not have been 
allowed by die Tribunal from the date of 
die award to die date of payment. In our 
opinion, the appellant should be allowed 4 
per cent interest from die date of the award 
on the amount of compensation awarded to 
him, 

13. We order that die amount of com- 
pensation awarded in favour of - the appel- 
lant by the Tribunal shall carry interest at 
the rate of 4 per cent per annum from the 

■ date of the award upto payment. Subject 
to this modificadon, the appeal is dismissed. 
In the . circumstances, die parties shall bear 
their own costs of the appeal. 

Order accordingly. 
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■ The State of Madhya Pradesh, Appellant 
,v. Devilal Shivlal PaHiwal and another. Res- 
pondents. 

First Appeal No. . 109 of 1957, D/- 4-12- 
1969, from decree of 1st Addl. Dist. J., 
Chhindwara, D/- 8-5-1967. 

(A) C. P. Land Revenue Act (2 of 1917), 
Section 202 — Seizure and confiscation of 
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cut wood under order of competent Reve- 
nue Officer — Suit for recovery of value of 
wood ^ — Seizure order uot set aside by any 
Rei'enue audiority — Right ' of plaintiff to 
return of wood not established — Plaintiff 
not entitled to decree for value of wood. 

(Para 29) 

(B) Torts — Vicarious liability — Seizure 
of cut wood under statutory powers — 
Seized wood entrusted to Supratdar < — Mis- 
. appropriation of, by Supratdar — - State not 
liable.’ 

Wliere . a tortious act is committed by a 
public servant in discharge of his statutory 
functions, wliich are referable to, and ulti- 
mately based on, the delegation of tire sove- 
reign powers of tire State to such public ser- 
vant^ an action for damages for loss caused 
by such tortious act \vill not lie. If a torti- 
ous act has been committed by a public ser- 
vant in discharge of duties assigned to him, 
not by ■yirtue-of delegation of any sovereign 
power, an action for damages will lie. , 

(Para 21) 

So, if in exercise of statutory function the 
cut wood, seized under order of competent 
authority is entnisted to Supratdar ften for 
any misappropriation of such wood by the 
Supratdar the State \vffi not be lialrle. 

(Para 80) 
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M. P. V. Kapoorchand 6, 11 
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Central Bank v. State 9 
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SHIV DAYAL, J.i — This appeal arises 
from a suit for recoveiy ' of Es. 2,05,000/- 
as value of wood which belonged to the 
plaintiff and was seized by Kevenue Officers 
in exercise of powers imdef Section 202, 
of the C. P. Land Revenue Act, 1917; 

2. Shivlal (whose legal representatives are 
respondents Devilal and Smt. Godavaribai) 
brought the suit against - the State on the 
aUegatioa.that he was a Malguzar Lambardar 
of village Jamalpani, Settlement No. 154, 
Patwari Circle No. 24, Tahsil Sausar, dist- 
rict Chhindwara. He did cutting of trees 
in some portion of his malguzari jiingle at 
Jamalpani in the year 1949-50, The cut 
tealc wood and fire wood were lying in the 
jungle and outside it. The plaintiff did the 
cutting work in the forest from September 
18, 1949 to October 19, 1950. ; The plain- 
tiff completely observed the rules framed . 
for cutting jungles, but under the impression 
that the provisions of Section 202 of die 
Land Revenue Act had not been observed, 
die ' State started proceedings against the - 
plaintiff through its officials. (Revenue Case 
No. 37/V-4 of 1949-50). Shri Das Sharma, 
Naib Tahsildar, seized the plaintiff’s cut 
wood - through the Revenue Inspector on 
October 22, 1950. TIio property seized was 
entrusted to Shaldiaram (defendant 2), a resi- 
dent of Jamalpani. Eventually, this revenue 
case was filed on December 22, 1952. “But 
die plaintiff did not pt back' his seized 
goods. The order for selling the seized goods 
by auction was also passed on 22-12-52”, 

8. It was furdier alleged in the amended 
laint that revenue proceedings were started 
y die officers for complicating die plain- 
tiff’s claim as far as possible. The plaintiff 
filed an appeal before die Board of Revenue. 
The appeal W'as allowed and the order dated 
March 22, 1954, passed by Sliri Konher, 
and the order of die Deputy Commissioner 
dated February 12, 1954, were set aside by 
die Board of Revenue, by its decision dated 
September 28, 1935. On these allegations, 
the plaintiff claimed a decree for Rupees 
2,03,000/-. He estimated the value of his 
wood at Es. 2,28,744/-. 

4. The State (defendant No. 1) resisted 
the suit contending diat the act of cutting the 
trees was illegal. It v/as denied that tho 
defendant-Stato ever got seized tho timber 
and ivood, cut by the plaintiff-. But it was 
admitted that, in his capacity as a Revenue 
Officer, the Tahsildar ordered tho seizure of 
the cut timber and wood and that the Reve- 
nue Inspector seized the same on October 
20, 1950 trader a seizure memo. The. value 
of the wood as alleged by tlie plaintiff was 
denied. It was admitted that the seized 

roperty ■ was entrusted to tho second defen- 
ant as Supratdar. 

5. Tho second defendant admitted tho 
plaintiff’s allegation that tlie seized properly 
was entrusted to him as Suprutdar, but re- 
sisted the suit on , the ground tliat he is a 
Gond by caste; that he is illiterate and 0 


rustic; that he \yas in the, -employ of , the 
plaintiff and was getting three Kbandis of i 
grain from each, crop plus Rs. 30/- in cash .■ 
as annual .remuneration; that 'it was at die - V 
desire of the plaintiff ^at he accepted en- 
tmsfment of goods; that the plaintiff ■ ap- 
proached • him in the month' of Phagun or 
Chmt (February or March) of the' year 1951 
and ^represented to him that .die case against 
the plaintiff had been dismissed and die 
seized property had been released so that he 
could take the seized property- to his house 
at Mohgaon; .and' diaf practising this; decep- 
tion on liim, the plaintiff took away the seiz- 
ed property to his house at Mohgaon, ' , 

6. The Trial' Court held that part of the 
wood had been' removed by die plaintiff; ■ 
that oh June 8, 1954, 'the Additional, Deputy 
Commissioner, Sausar, passed an order for 
auction of die seized property; tiiat the. sei- 
zure of the goods was not in exercise of 
die sovereign functions of .the State; dial 
5779 logs of wood had been seized; and 
that die plaintiff , was .entitled to recover 
Rs, 55011/- from tho defendant-Stalc. Tho 
rest of tho claim was dismissed. The second 
defendant was held not liable and die suit - 
was dismissed as against him. 

/ 7. Agmeved by tho judgment and de- 
cree of die trial Court, the State preferred 
this appeal. The plaintiff also preferred a . 
Cross-appeal (First Appeal No. 127 of 195Tj’ 
claiming a furdier decree for'B.s. 1,49,989/-. 
Both the appeals were heard by a Division 
Bench consisting of Golvalker and Kelae, JJ, 
Mr, Justice Kekre, relying on a Dudsion 
Bench decision of diis Court in the Stats 
of M, P. V. Kapooreband, 1981 MPLJ 456= 
(AIR 1961 Madh Pra 816) v/as of die opi- 
nion that diis appeal filed by the State should 
bo allowed and the plaintiff’s cross-appeal - 
should bo (fismissed. Mr. Justice Golvallcar, 
on the other hand, took fJio contrary view 
and recorded dlie opinion that this appeal 
should bo dismissed. He, however, agreed 
that the plaintiff's appeal No. 127. of. 1957,, 
bo dismissed. . Both die appeals were then 
placed before . Mr. Jystice Pandby, as the 
third Judge, but bo submitted die case to 
the Honolc the Chief Justice to consider . . 
the desirabilitj' of constituting a larger 
Bench to hear, and dispose of both these ap- 

E eak, Both these appeals- were then h.eara 
y us.' ■ 

8. As narrated above, as, regards. First 
Appeal No. 127 of 1957,- boili the learned 
Judges of the Division Bench (Golvalker arid 
Kelore, JJ.) recorded a concurrent opinion. . 

9. In the present appeal - (No..' 109 of - 
1957), Shri Dabir, contends diat tho suit was, ' 
maintainable and the State, was liable ;.to 
compensate die plaintiff for the loss sustain- 
ed by him. He relies on State of Gujarat v. 
Memon Mohammed, AIR 1967 SC 1885 and 
argues that by ■this deci.sion their Lorfships . 
have overruled their earlier decision in'. Kasj , . 
turilal’s case, (1965) l-SCR 376= (AIR lS6o '- 
SC 1039) (infra), mthou^ they merely said „ 
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that,, that case was distinguishable. The 
learned referring ^udge (Mr, Justice Pandey) 
obsen^ed that me decisions of this Court in 
Bilaspinr Central Banlc v. State, 1958 MPL7 
694= (AIR 1959 Madh' Pra 77) (infra) and 
1961 MPLJ 456= (AIR 1961 Madh Pra 316). 
(supra) were in conflict ’We mus^ there- 
fore, see what has been held in those cases. 

10. The case of 1958 MPLJ 694= (AIR 
1959 Madh .Pra 77), was decided on the 
following findings. The Inspector-General-of 
Police granted permission to a Co-operative 
Bank to deposit 'its cash chests in ^e Police 
Station provided the chests were prwerly lock- 
ed and sealed and on the dear understanding 
that the Police took no responsibility for the 
contents of the box as laid do\vn in Police 
Regulations 697 and 698. A box contain- 
ing an amount of Rs. 46946/7/- was kept 
in the Thana duly locked and sealed. No 
other property except the box was found mis- 
sing the next day. The box was found at 
some distance from the Malkhana with its 
lock intact^ ha^ broken and contents re- 
moved. It was held that by accepting the 
bailment of the box, the police officers must 
be deerned to be responsible for the secu- 
rity of the . box as a whole. ■ The Inspector- 
General was acting unthin his powers in 
granting permission, vide reflations 697 and - 
698. The entrustment. had the foundation 
in contract in' which the consideration was 
the trust reposed in the Government. The 
Government was liable for the negligence of 
die subordinates. The principle of bailment 
was applied. The State preferred an appeal 
to the Supreme Court. Their Lordships up- 
- held the view of the High Court mat it 
amounted to a contract of bailment and ob- 
served as follows: — 

“Having regard to the terms of the rt- 
rangement, we agree with the High Court 
that the reservation made by the Inspector- 
. General of Police that the Police officers xvere 
not to be responsible for the contents of the 
box . did not operate to limit the responsibi- 
lity of the bailee under the contract of bail- 
ment and thereby the bailee was not ab- 
solved, from liability to take with regard to 
the property that degree of care ^\duch is 
prescribed by Section 151 of the Contract 

Act But we are unable 

to amee with the Hi^ Court that by virtue 
of me arrangement between the Inspector- 
General of Police and the Banic the State of 
Madhya Pradesh was liable to compensate 
the Bank for the loss of the contents of the 
cash box. The Inspector-General of Police is 
invested by statute with certain authority. It 
is not suggested that the Inspector-General- 
of-Police was an agent of the State of 
Madhya Pradesh for entering into a contract 
of bailment.” 

Their Lordships then examined the relevant 
regulations and came to the conclusipn that 
the Inspector-General-of-Police, in granting 
the permission, cannot he deemed to have 
acted wi thin ihe authority conferred upon 


him by regulations 697 ' and 698 as the Co- 
operative Bank was not a Government De- 
partment. Their Lordships then observedi-r^ 

“The HiA Court was, in our judgmenfv 
in error in holding the State of Madhya Pra- 
desh liable oh. the footmg that the Inspector 
General-of-Poh'ce acting in exercise of his 
statutory powers entered into a contract of 
bailment on behalf of the State of Madhya 
Pradesh-,.. ” 

11. In 1961 MPLJ 456= (AIR 1961' 
Madh Pra 816) it was held that the State 
•Government could not, be beld hable for 
torts committed by their servants in exercise 
of powers and duties imposed rroon them by 
law. The Diwsion Bench relied on State of 
Tripura v. Province of East Bengal, AIR 
1951 SC 23. In that case, proceedings had 
been started under Section 251 of the G. P. 
Land Revenue Act for contravention of the 
rules framed thereimder. It was held that 
the Deputy Commissioner exercising powers 
conferred upon him by the Act dia not act 
as a servant of the State, 

■ 12, In our opinion there is no conflict 
between these two cases. The former relat- 
ed to a non-sovereign function, and a con- 
tract of bailment was the basis. The latter 
related to exercise of statutory powers or 
sovereign function of the State. 

13. In Dhian Singh v. Union of India, 
AIR 1958 SC 274, me appellants were 
owners of two motor truclcs, which were 
hired out to the Union of India for impart- 
ing tuition to the militmy personnel. The 
tracks were handed over to the Union of 
India. Later on, the Union of India gave 
notice to the appellants terminating the 
agreement and asidng them to remove the 
tracks. The Union of, India did not return 
the truclrs to the appellants, nor did they pay 
any hire charges to them. Their Lordships 
held that the wrongful detention being a tort 
winch continues all the time until the re- 
dehvery of the goods by the defendant to 
the plaintiff, the only verdict or judgmeUt 
which the Court can give in actions fo£ 
wrongful detention is that the defendant do 
deliver to the plaintiff the goods tlius wrong- 
fully detained by him or pay in the alterna- 
tive the value thereof which can only be as- 
certained as on the date of the verdict or 
judgment in favour joI the plaintiff. But in 
the case of 'wrongful conversion, "the tort is 
complete the moment the goods are wrong- 
fully converted by the defendant and no 
question can arise in those cases of any. con- 
tinuing wong. In that case, a decree for 
money being the appreciated value of the 
trucks together •with interest was passed 
against the Union of India. 

14. In State of Eafasthan v. Mst. Vidhya- 
■wati, AIR 1962 SC 933 a j’eep owned and 
maintained' by the State of Rajasthan for 
the official use of a Collector, knoclced down 
a pedestrian and fatally injured him. It was 
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found that tlie driver dirove it rashly . and'; 
negligently. It was Held tliat the. State. was . 
vicariously liable for the tortious act like any 
other, employer and it inade no difference 
that the- jeep \yas being maintained for the 
use of a Collector in the discharge of hit 
oEScial duties. _ It was observed: — 

“tinder the Constitution . we have esta- 
blished a welfare State, whose functions, are 
not confined only to maintaining law and 
order, but extend to engaging in all activities 
.including industry, public transport. State 
trading, to name only a few of tlierh. In so 
far as the State activities have such wde 
ramifications involving not only the use of 
sovereign powers but also its powers as em- ; 
ployers in so many public sectors, it is . too 
much to claim that tiie State should be im- 
mune from tlie consequences of tortious acts 
of its employees committed in the course of 
their employment as such.” 

The decree for damages was maintained. . , . 

15. In Kasturilal v. State of U. P., (1965) 

1 SCR 376= (AIR 1965 SC 1039) the ques- 
tion of liability of the State arose in tliese 
circumstances. The plaintiff” was arrested 
by police officers on suspicion of possessing 
stolen property and on search of his person 
a large quantity of gold was seixed \mder 
the provisions of the Code of Criminal Pro- 
cedure, Ultimately, he was released but the 
gold seized from him was not returned as the 
Head Constable in charge of the Malkliana 
had absconded vrith vmuable property in- 
cluding the gold seized from tlie plaintiff. 
In the suit instituted against the State for 
return of tlie gold or, in the alternative its 
value, the evidence disclosed tliat the police 
officers had not followed the provisions of the 
Poheo Regulations in taking care of the gold 
seized from the plaintiff. It was held (i) 
that the manner in which the gold seized 
from the plaintiff had been dealt xvith at 
the, Malkhana showed a gross negligence on 
the part of the police officers and that the 
loss suffered by tlie plaintiff was due to tho 
negligence of police officers of tlic State, 
and (ii) that the act of negligence was com- 
mitted by tlie police officers while dealing 
ivilli the property of the plaintiff which they 
had seized in exercise of their statutory 
powers. The power to arrest a person, to 
search him, and to seize property found 
with him, are powers conferred on tlie spe- 

- cified officers by^ statute and in tlie last ana- 
b'sis they are 'powers which can bo properly 
characterised as sovereign powers; and so 
the act which gave rise to the present claim' 
for damages had been committed by the em- 
ployee of the Slate during tlic course of its 
employment; but the employment in question 
being of the calcgoiy which can claim tho 
special characFeristic of sovereign power, the 
claim could not be .sustained. 

16. Gajendragadkar, C. J., while dis- 
tinraisliing AIR 1962 SC 933 (supra), refer- 
red to tho classic observations made in 1861 


by Peacock, C. J., of the Supremo Court 
at- Calcutta in Peninsular and Oriental Steam. 
Navigation Co. v,- Secy, of State for India- - . 
in-Council, (1868-69) 5 Bom HCR App. 1. 

"There is a great and clear distinction be- 
tween acts done in tlie e.xercise of what are 
usually tenhed soverei^ powers . and acts 
done in the conduct ot under-takings which 
might be -carried on by private individuals, 
without having such powers delegated to 
- tliem.” . ■ . - • ■ 

And Peacocic, C. I",, then observed, tliat in 
the former case no action W’ffl lie, while'iii 
the latter case an action will he.: Tho 
Supreme Court' then laid down tlie follow- ; 
ing test in 'Vidhyawati’s case, AIR 1962 SG 
933 (supra): — 

- “The question to ask is: was the tortious 
act committed by the public servant in dis- 
charge of statutorjf functions which are re- 
ferable to, and ultimately based on, the de- 
legation of the senmreign powers of the State 
. to such public sen’ant ? If the answer is in 
the affirmative, the action for damages for 
loss caused by such, tortious act. will not lie. 

On the other hand, if tlie tortious act lias 
been committed by a public senunt in dis- 
charge of duties assigned to him not h}' 
virtue of tlie delegation of any sovereign 
power, an action for damages would he. 
The act of the pubhc servant committed by 
him during the course of his employment is, 
in this category of cases, -fin act of a Servant 
who might have been employed by a private 
individual for tlie same purpose. This dis- 
tinction which is clear and precise in law, is 
sometimes not home in mind in discussing - 
questions of the State’s habihty arising from 
tortious act committed by pubhc servants. 
That is why tlic clarity and precision with 
which this distinction was, emphasised by 
Chief Justice Peacock as early as 1861 bus 
been recogm’sed as a classic statement on this 
.Eobject," - , . 

17. Tills brings us to the decision in 
AIR 1967 SC 1885 which, ; according to Slmi 
D.abir, overrules tho decision in (196-5) 1 
SCR 376= (AIR 1965 SC 1039) (supra), Tlie ■ 
facts of that case were that in 1947, two 
trucks belonging ,to the plaintiff had . been 
seized by the Customs Authorities on tho 
moimd tliat the plaintiff had not paid import 
duties on those trucks, tliat tlio plaintiff used \ 
them for smuggling goods, and that some . 
-goods wore smuggled goods. The law pro- 
vided for an appeal. Eventually, the ap- 
pellate . authority set aside tho order of con- * 
fiscation made by tho Customs authorities and 
directed return of the vehicles to the plain-: 
tiff. However, in die meanwhile, on an ap-" 
licab'on made by a Police officer, the -truclcs ■ 
ad been disposed of under an order of a 
Magistrate passed under Section 523 of the 
Code of Criminal Procedure and the, sale ' : 
proceeds were handed over to tlie creditormf . . . 
tile respondent under an attaclimcnt order . 
passed in his favour. As the defendemt Stato , 
could not rctium the vehicles, the pkaintifr.;: 
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filed a suit, for their return or, in tihe alter- 
native, for- their value. The Trial Court 
decreed the suit. The High Court dismissed 
tlie appeal preferred by the State of Gujarat, 
although" reduced the decretal amount. The 
Supreme Court, upheld the decree passed by 
the High Court. In that case, the State 
Government, in its return, did not raise the 
contention that it was not liable for any. tor- 
tious act committed in respect of the said 
goods and the vehicles, -by any one of its' 
servants. When the State Government sought 
to raise tliat contention before the High 
Corurt, it was not allowed to raise it for^Ae 
first time in appeal. However, the contention 
was reiterated Before the Supreme Court 
The contention before their Lordships was 
that since the vehicles hid been seized by 
a competent officer and the .seizure was 
lawful, all that could be alleged was that 
one or other servant of the State Govern- 
ment was guilty of negligence but the State 
Government was not liable for an}’’ tortious 
acts of any of its servants. Their Lordships, 
after e.xamining' the relevant provisions of 
die enactment Qunagadlr Sea Customs Act 
No. 2 of Samvat year 1998), held that the 
seizure of the vehicles was' carried out witli 
jimsdiction by a competent officer, and fur- 
ther that the vehicles had been sold pur- 
suant to a judicial order. Thgir Lordships 
further observed: — . 

‘It is also possible to contend that as the 
said vehicles were sold pursuant to a judi- 
cial order, no liability could be attached on 
the State Government for their disposal by 
public auction.” 

- Having said so, their Lord.ships held that be- 
tween the : seizure of the trucks and their 
auction, there was a duty implicit from the 
provisions of the Act to take reasonable care 
of the property seized. “But in spite of the 
clear position of tire -law while the appeal 
was still pending before the Revenue Tribu- 
nal and without waiting for its disposal, it 
allowed its Police autliorities to have it dis- 
posed of ■ as unclaimed property,” . Their 
Lordships then held tliat (1) there can be 
bailment and relationship - of bailor and 
bailee in respect of a specific property with- 
out tliere being an enforceable contract; (2) 
there being a legal obligation to preserve tlie 
■property intact and also an obligation to 
take reasonable care of it so as to enable 
the Government to return it in the same 
condition in which it was seized, the position 
of the State Government until the order be- 
came final was diat of a bailee; and (3) once 
a Revenue Tribunal set a.side the order of 
the Customs Officer and the Government 
became hable to return the goods “the 
owner had the right either to demand tire 
property seized, or its value, if in the mean- 
time the State Government had precluded 
itself from' returning tlie property either by 
its owm act or acts of its agent or servant,” 
Their Lordships then observed as follows;-r- 
“This was precisely the cause of action on 
which the respondent’s suit was grounded. 


The fact that an order for its disposal was 
passed by a Magistrate would' not in . any 
way interfere with or •wipe away the right of 
the owner to demand -the return of the pro- 
perty or the obligation of the Government 
to return it. The order of disposal in any 
event was obtained on a false representa- 
.ti’on that 'the property was ah unclaimed 
rope^. - Even if the Government cannot 
e said to' be in the position of bailee, it 
was in any case bound to return the said 
property by reason of its statutoiy obliga- 
tion or to pay its value if it had disabled 
itself from returning it either by its o\vn. 
act or by any act of its agents or servants. 
In -these circumstances, it is difficult to ap- 
preciate hdw the contention that the State 
Government is not hable for any tortious 
act of its servants can possibly arise. The 
decisions in 1962 Supp 2 SCR 989= (AIR 
1962 SC 933 and (1965) 1 SCR 875= (AIR 
1965 SC 1039) to which Mr Dhebar drew 
our attention have no relevance in view of 
die pleadings of the parties and the cause 
of action on which the respondents suit was 
based.” 

18. Their Lordships have made two 
things . very clear in the penultimate para- 
graph. Firsdy, — 

“In these circumstances, it is difficult to 
appreciate how the contention that the State 
Government is not h’able for any tortious 
act of its servants can possibly arise”. 

This means that the question of the liability 
of the State for tortious acts of its servants 
did not arise in that case. Secondly, — 

“The . decision in 1962 Supp (2) SCR 
989= (AIR 1962 SC 933) and (1965) 1 
SCR 875= (AIR 1965 SC 1039) have no 
relevance in -view of the pleadings of the 
parties and the cause of action on which 
the respondent’s suit was based”. 

Thus, it is not correct to say that their 
Lordships overruled their earlier decisions, 
or in particular, the decision in Kasturilal’s 
case, (1965) 1 SCR 375= (AIR 1965 SG 
1039) (supra), on the contrary that decision 
must be deemed to hold the ground and it 
was merely distinguished because it was not 
applicable to that case. 

19. Again, the case of Legal Remem- 
brancer V. Calcutta Corpn,, (1967) 2 SCR 
170= (AIR 1967 SC 997), is clearly dis- 
tinguishable because in that case, the Gov- 
ernment was running daily market without 
licence. The claim by the Municipal Cor- 
poration was, therefore, decreed. So also 
the case of Post Master General, Nagpur 
V. Radhabai; CHtI Appeals Nos. 761-762 of 
1966, D/- 23-4-1969 (SC) is distinguishable. 
In that case, a driver in the employ of the 
Government drove raslily and negligently, 
which caused, the, death of one Nathu. 
That case was similar to 1962 Supp (2) SCR 
989 = (AIR 1962 SC 933) (supraX 

20. No doubt there is a school of thought 
that the distinction betiveen sovereign and 
non-sovereign functions of the State, in order 
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to determine flie extent of State immunity, 
should not be perpetuated. A critical 
de by Mrs. Alice Jacob on Kasturilal’s case, 
(1965) 1 SCR 375=.^ (AIR 1965 SC 1039) 
(supra) appeared in the Journal of India Law 
Institute, 1963 at page 247. This was fol- 
lowed by a more daborate, yet critical, note 
by Mr, A. R. Blaclcshield in the same Jour- 
nal, 1966, at page 643. It is noted that 
the basis of Government immunity is, what 
Roscol Poimd called, the public inter(^ in 
die integrity, sectuity, efBciency and dignity 
of the State by the juristic person, and what 
fuUius Stone calls a social interest in politi- 
cal institutions. But there is an emphasis 
wlrich is to be found, inter alia, in these 
words: — 


“But whatever we may want to say in 
answer to these questions, we seem finally 
to bo led back to one central perturbation. 
This has its source in intuitive feeling that 
it is not fair for a man to be wrongly dep- 
rived of his property without some means 
of restitution; that however we do il^ “jus- 
tice” insists that somehow or the other such 
a man must bo compensated". 

The learned writer has also quoted the fol- 
lowing remarks of Mr.. Justice Peacock in 
the P. and O. case, (1838-69) 5 Bom HGR 
App 1 (supra). 

“It may bo difficult in some cases to 
determine whether an act is done in exer- 
cise of powers usually called sovereign 

E owers, by individuals to whom such powers 
avG been lawfuly delegated”. 

But to us it is quite clear that the Supreme 
Coiut has succinctly laid down the law in 
Kasturilal’s case, (1963) 1 SCR 375= (AIR 
1983 SC 1039) (supra) by posing the crucial 
tests which have to bo applied. That ruling 
of the Supreme Court has not been over- 
ruled by their Lordships so far. All the 
decisions of the Supremo Court to which wo 
have" referred above hold the ground. In 
no later decision have their Lordships over- 
ruled anj'^ of their earlier decisions. Vidya- 
Vv'ati was not overruled in Kasturilal; nor 
was tiro latter overruled in AIR 1967 SC 
1885. Tliercfore, by virtue of Article 141 
of die Constitution, tlie law declared by tire 
Supreme Court in all these decisions is bind- 
ing on all Courts in tliis country. 


21. Tlio following dicta can bo deduced 
from the Supreme Court decisions: — ■ (1) 
[Where a tortious act is committed by a pub- 
lic ser\'ant in discharge of hk statutory'' func- 
tions, whiclr are referable to, and ulfa'mate-. 
!y based on, die delegation of the .sovereign 
powers' of the State to such public servant, 
an action for damages, for loss c.auscd by 
such tortious act will not lie (2) If a tortious 
act has been committed by a puhh'c servant 
in discharge of duties assigned to him, not 
virtue of delegation of any sovereign 
power, on acUon for damages \vill lie. (3) 
\Vhero, due to negligent driving of a veiii- 
clc owned by the State, a claim for damages 
is made, the State is not immune becauso 


the ■use of the vehicle is not in exercisO ol 
any . sovereign functiori. (4).3Vliere' the 
State . has' engaged itself in acti'vities- like 
industry, public transport or State trading 
and exercises powers as employers in public 
sector, the State is- not immune from the 
consequences of tortious acts, of its eihployces 
committed in the course of their employ- 
ment as ^siich. (5) , "Where the relationship 
of bailor and bailee between the plaintiu 
■ and the State comes into being and the 
question of tortious liability does not arise, 
die first two .propositions vvill not apply and 
the State wiH be liable, if its liability under 
the ordinary law of. bailment is .made out. 
(6) The relationsbip of bailor and bailee may 
come into existence, even when -there is no 

, express contract betumen the plaintiff ' on the 
one hand and the State orrits serv'aht in tlie 
discharge of bis official hmetion, on the 
other, 

22. Since the present . appeal itself has 
been referred for decision to the Full Bench, 
we shall now deal with it on merits. 

23. The plaintiff’s suit is for value of the 

goods seized by revenue authorities from lus 
possession. ' He has not clxumcd the relief 
of return of his goods, and for tlie value of 
the goods in the alternative, which is ordi- 
narily done. But, that apart, in either 
case, the plaintiff can succeed only if he 
has estabbshed that be is entitled to the 
return of his ,goods. If the plaintiff is not 
entitled to the retmii of the goods, which 
were seized by the revenue authorities, in 
other words, if there is no order in his favour 
directing return of the goods to hirh, he is 
not entitled to a decree. We have, there- 
fore, to concentrate on this question before 
adverting to any other. ‘ . 

24. It is common ground that in con- 
nection ■witli cutting of trees in some portion 

. of Jamalpani, malguzari jungle and in exer- 
cise of the powers under Section 202 of tlio 
C. P. Land Revenue Act .(No, II. of 1917), 
logs of wood which had been cut by llie 
plaintiff were seized on October 20, 1950, in 
Revenue Gase No. 37/5-4 of 1949-50. It 
is averred in tlie plaint: — 

“5. fri Rev. Ga.se No. 37/5-4 of 1949-50, 
defendant No, 1 tlirough its employee, Shri 
Das Sharma, Naib Tahsildar, Sausar, seized 
tlie plaintiff’s cut wood tlirough Uie Reve- 
nue Inspector on 20-1 0-1950 

“7. Under Section 202 of the Land Reve- 
nue Act, the orders of seizure were com- 
plied with and (but?) the plaintiff was pro- 
hibited from lifting and taking away llio 
wood from the jungle. 

. 8. As tliero was no evidence with _defcn- 
dant No! 1 the said revenue case wa’s filed 
on D/- 2242-1952. But the plaintiff did 
not get back bis seized goods. ■ The order 
for selling the seized , goods by auction was 
also passed on 22-12-1952.” .. 

But tlie order-sheet (Ex, P.7) of the Beve- 
nue Gase doe.s not support the above allega- 
tion continued in paragraph S of the plaint. 
’Tho relevant, orders read thus: — 
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“3-10-52. Vide D. CTs orders the; case is 
' submitted to A. D. C. for n.a; 

' Sd/- Tehsfldar. 

“22-12-52. Returned to Tehsildar. Orders' 
for disposal of property will have to.be pass- 
ed. Fiurther enquiry be made and report 
be submitted. . 

V Sd/- A. D. C. - Sausar.” 

■ "25-5-53. The . property mentioned in sei- 
zure memo at page 7, be ordered to *be put 
to auction and 3ie sale proceeds credited 
to State Revenue. , Submitted to A. D. C. 
through Tehsildar for order. 

Sd/- Naib Tehsildar.” 

■ “2-6-53. Submitted to A. D. G. Sausar 

for orders, , 

SdA Tehsildar.” 

“8-6-53. Property be auctioned. Sale pro- 
ceeds be credited in Treasury and then case 
be resubmitted for filing. 

Sd/- A. D. C. Sausar.” 
Thus ■ the allegation that the said revenue 
case was filed on December 22, 1932, is 
contrary to the record. 

25. In paragr^h 10-B of his amended 
plaint the plaintiff, relied on the judgment 
' (Ex, P. 12) dated September 28, 1955, of 
the Board of Revenue. On a perusal of 
that judgment, and the orders referred to 
therein, the following facts are clear. 

(i) .On April 3, 1950, the Extra Assistant 
Commissioner restored a case against Sheo- 
lal for breach of Malguzari Forest Rules. 
The matter dragged on. 5779 pieces of teak 
wood were seized and entrusted on "Suprat- 
nama” to the Mukkadam Gumashta of the 
village who was appointed by the plaintifE 
Malguzaf. 

(ii) On June 8, ,1953, the then Additional 
Deputy Commissidnef, Sausar, Shri W. R. 
Deshpande, passed the following order; — 

'Tropeity be aucKohed. . Sale proceeds bo 
credited in Treasury, -and the case be re- 
, submitted for filing.” 

(iii) On February 10, 1954, Shri Ni P. 
Kohner, AddiHonal' Deputy Commissioner, 
who succeeded Shri W, R. Deshpande, was 
of. the opinion that it was necessarj' to re- 
view the abpvesaid order dated Tune 8, 1953. 
This he could do only after obtaining per- 

_ mission rmder Section 40 of the C. P. Land 
Revenue Act. . Accordingly, he moved the 
Deputy Commissioner. Shri V. B. Bangale, 
Deputy Commissioner, on February 12, 1954, 
granted the required permission. 

(iv) Thereupon, Shri Kohner, Additional 
Deputy Commissioner, after recording evi- 
dence, .by his order dated March 22, 1954: 
(A) imposed a fine of Rs. 1000/ for breach 
of Rules 2 (c), 5 (c) and 5 (e) of the rules 
made under Secb'on 202 of die G. P, Land 
Revenue Act; and (B) also directed confisca- 
tion of the timber under Section 202 (3) 
ibid 

(v) It w'as against the last mentioned order 
of 1, larch 22, 1954, allowing rewew', that 
the plaintiff w'ent in appeal before the Board 

. of 'Revenue. The learned Member of &e 
Board' of Revenue came to the conclusion 


that the Additional Deputy Commissioner 
w^ not subordinate to die Deputy Com- 
missioner. . Therefore, the Deputy Commis- 
,sioner had no jurisdiction to gr^t permis- 
sion to the Additional Deputy Commissioner 
to review an order of his predecessor-in- 
oflSce under Section 40 of the Act. On that 
^ basis, he set aside the order dated March 22, 
1954 passed by Shri Kohner, Additional 
Deputy Commissioner. Vhile doing so, the 
learned Member of the Board of Revenue 
made very clear observations as follows: — 

‘T accordingly hold that the order passed 
by Shri Konher is illegal and direct that it 
be set aside.” ■ 

_T may make” it clear that the merits of the 
original order passed by Shri Deshpande have 
hot been considered because they are not 
relevant to ihe present appeal’, which is con- 
cerned with subsequent " order passed by 
Shri Konher. The appeal is allowed ” 

(underlined (here in ‘ ’) by us) 

Now, there cannot be a shred of doubt that 
what was set aside by the Board of Revenue 
was the order dated March 22, 1954, pass- 
ed in review by Shri Konher, and it is equal- 
ly clear that the order passed by Shri Desh- 
pande on June 8, 1953, remains undisturb- 
ed and imtouched. 

26. The material sub-sections of Sec- 
tion 202 of the Act read as follows: — 

"(1) The Chief Commissioner may make 
rules regulating the control and management 
of the forest-growth on the lands of any 
estate or mahal, and the exercise of any right 
of user over such forest-growth, and may 
attach to the breach of such rules a penalty 
not exceeding two hundred rupees, or, if the 
breach be a continuing one, a penalty not 
exceeding ten rupees for each day during 
which such breach continues. 

(2) The Deputy Commissioner may direct 
that the whole or any part of any sum re- 
covered under the rules made under sub-sec- 
tion (1) shall be paid as compensation to any 

erson or persons to whom loss or injury has 
een caused, or that it shall be expended 
in such manner as he may deem fit for the 
benefit of the forest-gro\vth. 

(3) The Deputy Commissioner may con- 
fiscate and sell any timber or other forest 
produce cut or' removed in contravention of- 
any rule made imder sub-section (1) and may 
apply the proceeds of sale to either or both 
of tlie purposes menfa'oncd in sub-sec. (2).” 
Under the 1st sub-sec6on a penalty could 
be imposed within the prescribed limits. 
Under sub-section (3) any timber or other 
forest produce cut or removed, in contraven- 
tion of any rule, could be confiscated and 
sold and the sale proceeds could be apphed 
to either or both of the purposes menUon- 
od in sub-section (2). 

27. Shri Konhers order dated March 22, 
1954, was both under sub-secfa'on (1) and 
sub-section (3), He imposed a fine and also 
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ordered confiscation of the cut wood. This 
order of Shri Konher was set aside. But 
tlie. earlier order of Shri Deshpande, which, ' 
as pointed . out above, remained, undisturbed 
and untouched, was certainly within the pur- 
view of sub-section (3) although not under 
sub-section (1). It was obviously to enable 
him to impose a penalty , under sub-sec- . 
tion (1) that Shri Konher, Additional Deputy 
Commissioner obtained permission to review 
the order of Shri Deshpande, which he did. 

28. In the present . suit, the following 
issues, among others, .were framed: — 

"(1) (a) \Vhether die cutting by the plain- 
tiff from 18-9-49 to 19-10-50 was without 
the previous permission of D. -C. Chhind- 
wara ? 

(b) Whether the previous permission of ' 
the D. C. Chliindwara, was necessary ? 

2. Whether tlie stumps were not cut flush 
with the ground ? 

3, WTiether teak trees yritliin 20 feet of 
the nala which retained water till April, 
were cut?” 

The plaintiff got these issues deleted on die 
ground diat they were entirely within die 
cognizance of die Revenue Court. Accord- 
ingly, diey were deleted. Moreover, the 
order of Shri Deshpande was not challeng- 
ed in the plaint. 

29. From die above resume,, it must b<r 

held that the order dated June 8, 1953, 
passed by Shri W. R. Deshpande, stands 
good and is in force even today. That order 
has not been set aside by any revenue ,au-. 
thority; and, on die plaintiff's own showing, 
this matter is villiih tlie exclusive jurisdic- 
tion of the revenue authorities. Tliat order 
was to auction the wood seized and to credit' 
the sale proceeds in treasury. That order 
was clearly an order of confiscation of the 
wood seized within the, jiurvicw of Sec- 
tion 202 (3) of the C, P. Land ■ Revenue Act. 
No decree- could, therefore, be passed • in 
favour of the plaintiff for the value of die 
w'ood. ' - 

00. There is yet another aspect; of this ■ 
case on which also tlic suit has to be dis- 
missed. The plaintiffs wood, wliicli. v.’as 
seized by the Revenue 'audioritics' was cii- 
In.islctl to Salcbaram (defendant 2) as custo- 
dian (Siipnildar), In bis written statement 
Sakharam pleaded as follows:' — ' 

“3. I was in plaintiffs sendee — at monza 
Jamlapani itself. 1 was eanydng on cultiva- 
tion work from the plaintiff. ' I w.'is gelling 
3 Khandis of summer and v.dntcr crops. and 
R.s, 30/- per year in lien of my service. 
Only at the instance of the plaintiff himself 
I had accepted the Supralnama in , respect 
of 265 logs & 14 beams, which d>e plaintiff 
has taken away.” • 

- '‘4. The matter relates to year 1951, In 
about the montli of Fagun or Ghait. die 
plaintiff came (to mo). lie said “Tlic case 


is dismissed. All the seized property is r «7 , 
leased. Now let , (us) take the seized , pro- ■ 
perty. to iny. house at Mohgaon." . 

"5. The plaintiff sent for, his bullock carls 
from mouza Mohgaon £c mouza Jamlapani 
and took asvay the entire seized property , to . 

■ mouza Mohgaon by causing deceptioir on mo. , 
The seized property-is still at plaintiff’s place 
at Mohgaon even till now. And 14 beams / 
are still lying at mouza Jamlapani at present. ^ 

• I can adduce evidence in respect of all this.” 

■ “6. I am a Gond by caste quite, illiterate 
and a villager, Tlie plaintiff hiniself took 
away die seized property by causing decep- 
tion on me. This suit. is quite bogus, false, 
and illegal. It has been filed by showing 
too much value "of the wood.” 

After , this written statement was filed,' the 
plaintiff amended liis plaint to introduce cer- 
tain - other averments but . did not controvert 
the above allegations of defendant No. 2, . 
It is an established practice in that part of . 
Ibis State,, in which the. present case was 
tried, that die allegations against the xdain- 
tiff requiring an answer based on, facts; are 
controverted by amending the plaint, if 'dio 
plaintiff has to deny diem, or has to say 
something about diem in answer. . Even in ■ 
his deposition as P. W. , 5, which w'as re- 
corded on April 24, .1957, the plaintiff did 
not controvert the aforesaid allegations made 
in die written ■ statement . of the second 
defendant. Salikram (D. W. .3) was produe- ' 
ed to say that at the plaintiff’s command, tho 
.seized wood, which was . lying at Sukliuwali , 
Kliari was carried by the plaintiffs servants 
to the plaintiff s house in about four days. 
Now, there are two posribilities. Either the 
plaintiff took away from the Supratdar tho 
seized wood, as alleged by die second defen- 
dant, or die seized wood had been misap- 
propriated by the second defendant. In tlio 
fonner case, the plaintiff is not entitled to 
a decree. In the latter case, if .wo had held 
that the plaintiff is entitled to the return of 
the wood, then die .Cr.st of, (ho above six 
propositions Svould apply and die State would 
not be liable for the Supratdar 's tortious act. 
The order to seize the wood was pas.sccl by 
, a revenue authority in e.xercise of his statu- 
tory powers and . the .seizure of the wood 
was by a comxietent authority in exercise of , 
Ills slalnldr>' functions, and the seized wood 
was entrusted to the Supratdar, which .also 
was an act clone in exercise of statutoiy func- 
tions. In this view oLthc mailer as. well, 
die suit must be dismissed.. 

81. Tho .appeal is allowed. Tlic judg- 
ment and decree of the Trial Court are , .set 
aside. ' Having regard to all the circumstan- 
ccs- of the cxise, we leave the parties to bear 
their ouai costs as incurrccl throughout. 

. ' Appeal allowed. 
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FULL BENCH 

BISHAMBHAR DAYAL, C. J., SHI\^ DAYAL 
'AND A. P. SEN, JJ- 
The State of Madhya Pradesh, Appellant- 
V. Devilal Shivlal Paliwal and others. Res- 
pondents. 

First Appeal No. 66 of 1967, D/- 4-12- 
1969, from decree of 1st Addl. Dist. f., 
.Chhindvvara, D/- 3-5-1957. 

C. P. Land Revenue Act (2 of 1917), 

Section 202 Revenue OfBcer /ordering 

seizure of cut wood — Suit for recovery of 
value of wood — Seizure order not set aside 
by any revenue authority — Competence of 
authority confiscating wood not challenged 
■ — Right of plaintiff to return of wood not 
established — PlaintiflF not entitled to de- 
cree for value of wood. (Para 15) 

Cases Refen-ed: Chronological Paras 

(1970) AIR 1970 Madh Pra 179 ^ 57 ) ~ ' 

‘ F. A. No, 109 of 1957, D/- 
. -4-12-1969 (Madh Pra), Staee of 
Madh Pra v. Devilal 7 

(1961) AIR 1961 Madh Pra 316 
■' (V 48)= 1961 MPLJ 456, State 
of Madh Pra v, Kapoorchand ■ 4 

R. P( Munshi Govt. Advocate, for the 
State; R. S. Dabir and V. S. Dabir, for Res- 
pondents. 

SHIV DAYAL, J.; — This appeal arises 
from a suit for the recovery of Rs. 55,000/- 
as value of wood which belonged to the 
plaintiff and was, seized by the Revenue Offi- 
cers in exercise of powers under Section 202 
of the C. ,P. Land Revenue Act, 1917. 

2. Shivlal (whose legal representatives 
are respondents Devilal and Smt, Godavari- 
bai) brought a suit against the State on the 
allegation that he was 'a Malguzar Lambar- 
dar, of village Rohna, Settlement No. 350, 
Patwari Circle No. 14, tahsil and district - 
Chhindwara. ? He did cutting of trees in 
some portion - of his malguzari jungle at 
Rohna in the year 1949-50. The cut wood 
of teak, Bivrla and other trees was lying in 
the jungle and outside it. The plaintiff had 

- started the work of cutting trees in the forest 
from February 1949 to August 15, 1950. 
The plaintiff completely observed tlie rules 
framed for cutting jungle but under the im- 
pression that the provisions of Section 202 
. of the Land Revenue Act had not been ob- 
served, the State started proceedings against 
the plaintiff through: its officials. (Revenue 
Case No. V/5-4- of 1947-48). Sma Das 
Sharma, Naib Tahsildar, seized the plaintiff's 
cut wood through the Revenue Inspector on 
October 22, 1950. Eventually, this revenue 
case was filed on September 17, 1952, but 
the defendant did not return the seized goods 
end an order for selling the seized goods by 
public auction was" passed, 

3. • It was further alleged in the plaint 
that certain - "revenue proceedings” were 
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started by the Officers for complicating' the 
plaintifiF s claim as far as possible. The plain- 
tiff filed , an appeal before the Board of 
Revenue. The appeal was allowed and the 
order dated March 22, 1954, passed by Shri 
Konher, and tire order of the Deputy Com- 
missioner dated February 12, 1954, were set 
aside by the Board of Revenue in its deci- 
sion dated September 28, 1955. On these 
allegations, the plaintiff claimed a decree 
for Rs. 55,000/-. - He estimated the value 
of his wood at Rs. 64,351/-. The suit was 
resisted by the State. The Trial Court held 
that 6891 pieces of wood were seized by the 
Revenue Officers. The wood was not return- 
ed to. the plaintiff, Accordingly, it passed a 
decree for Rs. 6054/-. 

4. Aggrieved by the judgment and decree 
of the Trial Court, the State preferred this 
appeal. The plaintiff also preferred a cross- 
appeal (First Appeal No. 66 of 1957) claim- 
ing a further decree for Rs. 48,945/-. Both 
the appeals were heard by a Division Bench 
consisting of Golvalker and Kekre, JJ. Mr. 
Justice Kelcre, relying on the State of M. P,- 
V. Kapoorchand, 1961 MPLJ 456= (AIR 
.1961 Madh Pra 816), was of the opinion 
that this appeal filed by the State should be 
allowed 'and the plaintiff s cross-appeal should 
be dismissed. Mr. Justice Golv^er, on the 
other hand, took the contrary view and re- 
corded Ae opinion that this appeal should 
be dismissed. He, however, agreed that the 
plaintiffs appeal No. 65 of l957, be dismissed. 
Both the appeak were then placed before 
Mr, Justice Pandey, as the third Judge, but 
he submitted tire case to the Hon’ble Ae 
Chief Justice to consider the desirability of 
constituting a larger Bench to hear and dis- 
pose of both these appeals. Both these ap- 
peals were then heard by us. 

5. -As narrated above, as regards First 
Appeal No. 65 of ^ 1957, both the learned 
Judges of the Division Bench (Golvalker and 
Kekre, JJ.) recorded a concimrent opinion. 

6. We shall record a separate order in 
respect of First Appeal No. 65 of 1957, 

7. The question of hability of the State 
for tortious acts of a public servant was also 
referred to this Full Bench in similar cir- 
cumstances. That question has been answer- 
ed by us in om: judgment delivered today in 
State of M. P. v, Devilal, F. A. No. 109 of 
1957, D/- 4-12-1969 .= (reported in AIR 
1970 Madh Pra 179), 

8. Since this appeal itself has been re- 
ferred to the Full Bench for decision, wo 
shall now deal wth it on merits. 

9 . The plaintiffs suit is for value of the 
goods seized by the revenue authoiities from 
his possession. He has not claimed the 
relief of return of his goods and for the 
value of the goods in the alternative which 
is ordinarily done. But, that apart, in either 
case, the plaintiff can succeed only if he has 
established that he is entitled to the return 
of his goods. If the plaintiff is not entitled 
to die return of die goods, which were 
seized by the revenue authorities, in other 
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words, if there is no order in his,favora 
directtag return of the goods to him, he is 
not entitled to a decree. We have, there- 
fore, to concentrate on this question before 
adverting to any other,. ^ 

10. The plaintifiE has relied on the Judg- 
ment and order dated September 28, 195S 
(Ex. P. 9) of die Board or Revenue; On a 
perusal of that judgment and the orders re- ■ 
ferred to therein, the following facts are 
clear. . , , 

(i) On October 16, 1947, the Tahsildar 
registered a. case for breach of rules framed 
under Section 202 of the C. P. Land Reve- 
'nue Act, 1917, against the plaintiff; The 
matter dragged on. Eventually, the TahsU- 
dar passed an order in pursuance of which 
6891 pieces of tealc were seized by the 
Revenue Inspector and handed over in Sup- 
ratnama to the second defendant, This waS 
on October 22, 1950, 

(ii) On September 17, 1952, the dien Ad- 
ditional Deputy Commissioner, Shri S. N; 
Verma passed the following order: — ■ 

■ “Register a case. It will now bo very 
difficult to establish a case against the N. A.- 
Hence tlio case is filed. The wood seized 
be auctioned and sale proceeds be credited 
in the treasury. Send a separate memo to 
Tahsildar, Sausar, for further action. Case 
is filed.” 

The Board of Revenue pointed out that a 
case had already ’ been registered and 
tliere was no question of its being register- 
ed afresh. However, that is of no conso- 
qucnco, 

(iii) On Februaiy 10, 1954, Shri N. P. 
Konher, Additional Deputy Comnaissioncr, 
who succeeded Shri S. N. Verma, yv'as of 
tlio opinion that it was necessary to review 
the abovesaid order dated September 17, 
1952. Tliis ho could do only after obtain- 
ing permission under Section 40 of die C. P. 
Land Revenue Act. Accordingly, ho moved 
die Deputy Commissioner. Shri V. B. Ban- 
gale, Deputy Commissioner on Februar}’' ' 12, 
1954, granted the required permission. 

(iv) Tlicreupon, Shri IConher, Additional 
Deputy Commissioner, after recording evi-, 
dence, by his order dated March, 22, 1954:' 
(a) imposed a fine of Rs. 1,000/- for hrcach 
of Rules 2 (c) and 5 (c) -of the rules framed 
under Section 202 of the Act; and (b) also 
directed that under Section 202 (S) dio dm- 
bor seized should be confiscated, 

(v) It was against die last mentioned order 
of Rfarch 22, 1954, allowing review, diat 
the plaintiff went in appeal before die Board 
of Revenue. 'Ilio learned Member of die 
Board of Revenue came to the conclusion 
that dio Additional Deputy Commissioner 
was not suhordinalo to the Deputy Commis- 
sioner. Tlicrcforc, the Deputy Commissioner 
had no jurisdiction to grant permission to 
review an order of his predeccssor-in-office 
under Section 40 of the Act. On that basis, 
he set aside the order dated March 22, 1954 
passed by Shri IConher, AddiHonal Deputy 

. Commissioner. While doing so, the learned 


Member of the 'Board of Resvenuo.'made yery /- 
.blear observadons as follows; — , ' ' . , ’ 

'T accordingly hold that the order pass- 
ed bi'- Shri TConber is illegal and direct that \ 
it be set aside.- 

T may make it dear fiat the merits , of ' - 
the original order passed by Shri Verma v, 
have not been considered: because they are 
not relevant to the present appeal’’ w'bich is - 
concerned with' the subsequent order passed 
by Shri ■ IConher. The appeal is allowed.” 
(underliqed (here in ‘ ’) by us) 

Now, tb'ere cannot bo a shred of doubt that 
what was set aside by the Board of Revenue 
was the order dated March , 22, 1954, passed 
.in..reyiew by Shri Konher and it is equally 
clear that the order passed by Shri Verma 
on September 17, T952 remained undisturb- ' 
ed and untouched. 

XI. The material sub-sections' of See- , 
jfion 202 of fliQ Act read' as follows;—- , 

“(1) The Chief Commissioner may make 
Jrulcs regulating the cdritrol and management 
of the forest-OTo\vth on the lands of any 
estate or mahal, and tho exercise of any ri^t. 
of user over such forest-growth, and may 
attadi to the breach of such rules a penalty 
not exceeding two hundred rupees, or, if tho . 
broach be a continuing one, a penalty not ex- 
ceeding ten rupees for each day dining 
which such ..breach- continues. 

• (2) The Deputy Commissioner may, direct 
that tho whole or any part of any sum reco- 
vered -under the rules made under sub-seo- 
fron (1) shall be paid as compensation to any 
person or persons to whom .loss or injury, has , 
been caused, or that it shall be expended in 
such manner as ho may deem fit for Iho 
benefit of die forest-growth. ] 

(3) TliC' Deputy Commissioner may confis- 
cate and sell any timber or other forest pro- 
duce cut or rem'oved in contravention of any 
rule made under sub-sectiop (1), and may 
apply the proceeds of sale to eitlier or .botli 
or tlio purposes jnentioned in sub-scclion (2)." ; 
Under the first sub-section a penalty, can bo 
imposed v/ithin the proscribed limits. Under 
sub-scction (3) any timber or otlier forest . 
produce cut or removed in confravention of 
any rule, could be confiscated and sold and 
the sale proceeds could be applied to either 
or botli of, the purposes mentioned in. sub- 
section (2). ' 

12, Shri Konlicr’s order ' dated •-MaToli 22, 
1954, was both under sub-section (1) and. 
sub-section (3). He imposed a fine .and also 
ordered confiscation of Ibo cut wood. Tills 
order of Shri Konher was set aside. But the 
earlier order of Shri Vcniia, which, as point- , 
ed out .above, remained undisturbed and un- . 
touched, was certainly within tlio purview of 
suh-secb’on (3) although not under .siib-seo- 

. tion (1). It was obviously to enable him to 
impose a penalty under sub-sccdon (1) tiiat . 
Sliri Konher, Aadih'onal Deputy Commis- 
sioner obtained permission .to .Tci'iew. tho 
order of Shri Verma, which he did. , 

13, In the present suit, the following 
issues, among others, woro frWied:— ■. 
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“I, Wlietlier tibe cuttmg by tbe plaintiff 
Brom Februa^ 1949 to 1^8-1950 \vas \vitb- 
out the previous permission, of D. C. Cbhind- 
jtvaia ? , ■ . 

(a) "Whether tbe previous permission of 
the D. G. Cbbindwara, was legally neces- 
sary ? 

(b) If so, wbat is tbe effect? 

2. Wbether tbe stumps were not cut flush 
with tbe ground? 

3. Wbetber teak trees TOtbin 20 feet of the 

nala which .retained water ' till April were 
cut ? - 

• 14. Tbe plaintiff got these issues deleted 
on the ground that they were entirely with- 
in the cognizance of the Revenue Court. Ac- 
cordingly,, they were deleted. 

15. From the above resume, it must be 
held that the order dated September 17, 
1952i passed by Shii S. N. Verma, stands 
good and is in force even today. That order 
has not been set aside Try any revenue au- 
thority^ and, on the plaintiff’s own showing 
this matter is within the exclusive jurisdic- 
tion • of the revenue authorities. That order 
was to auction the wood seized and to credit, 
the sale proceeds in treasury. That order 
tantamounted to an order of confiscation of 
the wood seized within the purview of Sec. 
202 (3) of the G. P. Land Revenue Act. When 
Shri Verma said in his order; ‘Tt wiU now 
be very difficult to establish a case against 
the N. A. Hence the case is filed”, it was 
only, regarding the imposition of penalty 
under sub-section (1) or Section 202. J£ 
that was not so, Shri Verma would have 
set aside .the order passed by Shri Das 
■Sharma, Naib Tahsildar, and would have 
ordered return of the wood seized but would 
not have ordered sde of the seized wood by 
auction and to credit the sale proceeds in 
treasuw. Thus, . in ultimate analysis, the 
plaintiff’s wood stands confiscated to -the 
State by an ■ order of an authority whose 
competence has not been challenged in this 
suit, hjfo decree could, therefore, be passed 
in favour of -the plaintiff for the value of 
the wood. Moreover, the order of Shri 
Verma was not challenged in the plaint, 

16. - This appeal is' allowed. The judg- 
ment and decree passed by the Trial Court 

- are set aside. Having regard to all the cir- 
cumstances of the case, we leave the parties 
to bear their own costs as incurred throu^- 
out. 

Appeal allowed. 
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A, Laxmandas and others. Petitioners V. 
The State of Madhya Pradesh and others. 
Respondents. 

Misc. Petn. No. 560 of 1966, D/- 28-11- 
1969. 


(A) States Reorganization Act (1956), Sec- 
tion 115 (5) . — Integration of services — 
Formation of new State of Madhya Pra- 
desh — Final gradation h'st prepared by 
Central Government relates back to 1-11- 
1956 — Absorption of certain persons by 
State Government in 1959 and promotion of 
persons . so absorbed in 1965 and 1966 — 
State Government had, under Articles 162 
and 246 (3) read with Entry 41 of list 2, 
full power to deal with its services. 

(P.ara 4) 

(B) _ Constitution of India, Article 309 — > 
Conditions of service — Rule maldng powers 
-f- Provisions of Article are merely enabling 
— Neither they impose any duty to legislate 
or to malce rules nor in absence' of such le^- 
lation or rules, do they fetter power of any 
State Government to exercise its executive 
power in matter of its services. (Para 6)' 

(C) Constitution of India, Article 820 (3)| 
Consultation’ with Public Service Commis- 

aon — Clause (3) is not mandatory — Its 
non-compliance does not afford any cause of- 
action to Civil servants. ^ara 7) 

4D) Constitution of Ihdi^ Article 226 — < 
&ecutive orders — Principles of natural 
justice ■— Order of State Government ab- 
sorbing some technical personnel is an exe- 
cutive order — Cannot be challenged on 
^oimd of principles of fair-play and natural 
justice — Aiffected Civil Servants can malce 
representations to State Government. ' 

(Para 9) 

Cases Referred; Chronological Paras 

.(1968) ADR 1988 SC 850 C\^ 55) = 

1968-2 SCR 186, Union of India v. 

P. IC. Roy 2 

(1957) AIR 1957 SC 912 (V 44)= 

1958 sej 150, State of U. P. v. 
Manbodhan Lai 7 

R. S, Dabir, for Pefa’tionersj K. K. Dubey, 

Govt. Advocate, for State. 

PANDEY, J.:— This petition under Arti- 
cle 226 of tlie Constitution is mainly direct- 
ed against the promotion of R, K. Suhrama- 
niam (respondent 2) and IC. B. Shah (respon- 
dent 8) as Superintending Engineers. Accord- 
in^y, the petitioners have prayed for a \vrit 
of mandamus requiring the State Govern- 
ment fi) to revise the aforesaid orders of 
promotion of respondents 2 and 3; (ii) to deal 
with the appointments and promotions of 
those two respondents and all other members 
of the technical personnel of the Chambal 
Project so as not to assim to them in the 
gradation list any place above the last con- 
firmed Assistant Engineer in the Public Works 
Department (Irrigation Branch) and (iii) to 
conduct itself in accordance with the rules 
and principles of justice and fair-play in the 
matter of promotions in that Department. 

2. The material facts giving rise to this 
petition may be shortly slated. In the new 
State of Madhya Pradesh formed in accoi-d- 
auce witii the provisions of the States Reor- 
ganization Act, 1956, there was a branch of 
the State services called the Madhya Pradesh 
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State Engineering Service. inade .up o£ two 
parts, (i) Irrigation and (ii) Building and 
Roads. It was constituted by interring the, ' 
corresponding services of the integrating 
units, namely, a part of old Madhya' Pra- 
desh, Madhya Bharat, Vindhya Pradesh and 
Bhopal in accordance widi the, provisions of 
Section 113 (5) of the States Reorganization 
Act, 1956. The provisional gradation list 
dated September 12, 1939 is Annexure B-1 
and the ilnal gradation list dated April 6, . 
1982 is Annexure B-2. Aldiough a part of 
die final gradation list vv'as quashed by the 
Supreme Court by its decision reported in 
Union of India v. P. K. Roy, AIR 1968 SC 
850, that has no Irearing on the present con- 
trov'ersy and it vv'ould not hereafter be neces- 
sary to refer to it. 

3. In one of the integrating , units, name- 
ly, Madhya Bharat, there was a project call- 
ed Chambal Project, for executing which the 
State of Madhjm Bharat had set up a tempo- . 
rary organization. The engineering person- 
nel required and recruited . for the purpose 
formed a part of tlrat temporary organization. 
They did not belong' to the cadres of the . 
regiilarly constituted engineering, service of 
Uiat State. For that reason, they were not 
included in tire two gradation lists prepared 
under Section 113 (5; of the States Reorga- 
nization Act, 1936. However, by an order 
dated January 6, 1959, the new State of 
Madhya Pradesh, which had come into exist- 
ence on November 1; 1956, . decided to 
absorb the technical personnel of die Cham- 
bal Project on certain terms and conditions . 
contained in Annexure C. Thereafter, by 
orders dated July 16, 1963 and September 
3, 1966 '(Anne.xurcs D and E), the respon- 
dents 2 and 3, who had been so absorbed, 
were promoted as Superintending Engineers. 
Tlie petitioners, who are executive Engineers 
of the regularly constituted cadres of the 
State Engineering Service, hav'e ' called in. 

. question not only the proniotions of the res- 
pondents 2 and 3 as Superintending Engi- 
neers but also llie action of tlie State Gov- 
ernment in absorbing the , technical person-, 
ncl of die Cliambal Project in so far as it 
was prejudicial to die members of the regu- 
, larly constituted cadres of the State Engi- 
neering Service. 

4 : One of the ' mounds urged in support 
of, diis petition is that the absorption of the 
technical personnel of tlie Chambal Project 
in the manner elfectcd in diis cn.so amounted 
to disturbing die seniority in die various 
cadres of die Madhya Pradesh Engineering 
Service,, as fixed by the final gradation list 
dated April 6, 1962. Wc arc unable to ac- 
cept this contention. The final grad.ation list 
. prepared by tho- Central Government under 
Section 115 (3) of the Stales Reorganization 
' Act, 1936, related hack to November. 1, 
1956 when tho new' Stale of Madhya Pradesh 
cainc into existence. Subject to the integra- 
tion of services dius effected by tho Central 
Government, the Stale Government has. 
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under Articles 162. and 246 (3) read with . 
Eri^ 41 of List n of the Constitution, full - 
power to" deal with its services; The exer- 
cise of this power is, however, subject to die 
rovisiohs of the Constitution, any statute 
earing on the point and rules framed cither 
under .such statute or under Article 809 of 
the Constitution. 

3. Another mound is that die absoipition 
of the ^technical personnel of the Chambal , 
Project, who were persons emp]o 3 'ed outside 
the .regular cadres of the.Madhjm Pradesh 
Engineering' Service, constituted an infraction 
of die provisions of Article 309 of die Con- 
stitution and the rules framed diereurider. 

In our opinion, even this contention ' is . not 
well founded. . On January 6, 1959 when 
diose persbns were absorbed by the order ... 
Annexure G, there, were no rules under Arti- 
cle'. 309 of the Constitution wliich governed 
the new State of .Madhya Pradesh. No doubt 
there were such rules that were formerly in 
force ill the . integrating units, but they con- 
tinued to operate only in those units as pro- . 
rided by Section 119 of the States Reorgani- . 
sation Act, 1956, which reads: 

'The provisions of Part H shall not bo 
deemed to havm effected any change in the 
territories to which any. law in force imme- 
diately before- die appointed day extends or 
applies, and territorial references in any such 
law to an e,xisdng State shall, until other- 
wise provided by a competent legislation or 
other competent audiority,. be construed, as 
meaning the territories widiin that State im- 
mediately before the appointed daj%” 

Tlie Madhya Prade.sh Civil Services (General . 
Conditions of Services) Rules, 1961, framed 
■under Article 309 of die Constitution camp 
into force on August 4, 1961. Further, tho . 
Madhya Pradesh Imgation Engineering Ser- 
vice (Gazetted) Recruitment Rules came into 
force on Juno 8, 1968. It follows that, at , 
the material time, diere were no rules which 
fettered the power of tho State Government: 
to act in the m.atter in the manner it , did. . 

6. Tlie furdier contention based on tlio 
same ground to die effect that rules should 
have been framed under Article 309 of Uio 
Constitution before absorbing tho leclmical 
personnel of the Chambal Project is also un- 
.sound. The provisions; of -Article 309 ore •. 
merely enabling provisions ' and dicji- do not 
impose any duty to legislate or make rules 
nor, in the absence of such lem.slation or 
rules, do they fetter die power of any Slate 
Government- to exercise its executive power 

in the matter of its servnees. . 

7. In the course of arguments, a refer- 
ence was made to Article 820 of the Consti- 
tutidn, but it is now vvcl! settled tliat cl. (3) 
thereof is not mandatory and anj' non-com- . 
plianco with the provisions thereof docs not - 
afford to the cml serv'ants any cause of ac- 
tion; State of U. P. V. Manbodhan Lai, AIR 
1957 SC 912. '. 

8. It is next urged that, ci'ch under tho 
imputed order dated Januarj' 6, 1939 con- 
tained in Annexure C, the entire teclmical 
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personnel of the Chambal Project was direct- 
ed, upon absorption, to be placed below the 
last confirmed Assistant jEngineer of the 
Public Works Department. In this connec- 
tioU, our attention -is drawn- to condition 
(iii) of the conditions therein specified on 
which they were absorbed which is repro- 
duced; 

"(iii), Firation of Seniority — For the pur- 
pose of absorption and of fiUing up perma- 
nent posts in the Public Works Department, 
preferably, the Irrigation Branch (the B & R 
Branch not totally excluded) relative claims 
to confirmation of Chambal employees and 
temporary. Public Works Department em- 
ployees . of corresponding categories be ad- 
justed in a manner just and fair to both 
categories of employees, Chambal employees 
on their absorption, being placed below the 
last confirmed employee of the Public WotIcs 
Department for the purpose of seniority.” 

Ill our opinion, the language employed there 
does not support the contention raised be- 
fore us, for it is obvious that it provides for 
a just and fair treatment to both classes of 
employees of “corresponding categories”. We 
think tliat this condition envisaged absorp- 
tion of the Chambal Project employees in 
the appropriate corresponding categories 
with the rider that, for future claims for 
confirmation in a particular category, 
all tliose eipployees, who were ab- 
sorbed in . drat category, would be 
treated as ' taking place below the last 
confirmed employee of the regular cadre in 
the category. It would thus appear drat 
there is no substance in the contention that 
the actual absorption of these employees w^ 
made in disregard of the order contained in 
Annexure C: 

9. , The last ground urged before us is 
that even if there be no specific rules gov- 
erning the matter, the State Goveminent 
should have acted in the matter of promo- 
tions in conformity with principles of fair- 
play and natural justice and not arbitrarily. 
The order dated January 6, .1959 is an exe- 
cutive order which caniiot be challenged in 
these proceedings on that ground. However, 
it is open to the affected civil servants to 
make representations to the State Govern- 
ment. As a matter of fact, some represen- 
tations were made in the rrast and we now 
understand that some of the petitioners have 
obtained some relief. We hope that the State 
Government would not allow the civil ser- 
vants of diis departirient any ground for 
thinking that they have been treated uirfair- 

ly- 

10. In the result, this petition fails and 
is dismissed but, iri the circumstances of the 
case, we leave the parties to bear their, own 
costs. The outstanding amoiint of seerrrity 
shall be refunded. 

1 Petition dismissed. 
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Beni Prasad Tandan and others. Peti- 
tioners v. Jabalprrr Improvement Trust and 
others. Respondents. 

Misc. Petn/ No. 816 of 1966, D/- 16-1- 
1970. 

(A) M. P. Town Improvement Trusts Act 
-(I960) (14 of 1961), Section 52 (2) — Proce- 
dural irregularities in framing and sanction- 
ing scheme — They are cured under Sec- 
tion 52 (2). Case law discussed. (P.ara 7) 

(B) M. P. Town Improvement Trusts Act 

(1960) (14 of 1961), Section 68 (1) — Ac- 
quisition of lands under Act — Notice of in- 
tention of Improvement Trust to acqirire 
lands — Notice to individual owners is not 
necessary. (Para 8) 

(C) M. P. Town improvement Trusts Act 
(1960) (14 of 1961), S. 70 — RiquiTj' under 

— Not obligatory. 

Under S. 70 it is open, to tlie State Gov- 
ernment, if it so thinks fit, to make an en- 
quiry, but it is not obliged to do so. The 
reason is that under S. 68 the Improvement 
Trust gives a. public notice of its intention 
to acquire land for purpose of any scheme, 
invites objections, gives an opportunity of 
being heard and then takes decisions on the 
objections, if any. Thereafter, when apply- 
ing to tire State Government under S. 69 
for sanction of the proposed acquisition, it is 
required to send the record of the aforesaid 
proceedings, a report containing a summary of 
the objections and its decisions thereon and 
other information. (Para 9) 

(D) Constitution of India, Article 81 (2) 

— M. P. Town Improvement Tnists Act 
1960 (14 of 1961), Section 34 — Public pur- 
pose — Scheme framed under Act — Whe- 
tlier for public purpose. 

The expression “public purpose” occurring 
in Article 31 (2) of tlie Constitution has no 
inflexible or rigid connotation enuring for all 
times. It is elastic in concept, taking colour 
from the statute in which it occurs and vary- 
ing in meaning with the time and state of 
society in which it is required to be consi- 
dered. (Para 12) 

The scheme framed under the M. P. Town 
Improvement Trusts Act, 1960 which prow- 
des for rehabilitation of persons required to 
be displaced, from a thickly populated area 
in Jabalpur City for the reason that it is 
necessarjf to remove therefrom con.gestion 
and the resulting nuisance, insanitary condi- 
tions and health hazard.s, is in the general 
interest of the community. That being so, 
acquisition of , the land needed for the pur- 
pose is for a pubb’e purpose. It is not 
necessary that the entire community or even 
a considerable portion thereof should direct- 
ly enjoy, or participate in the enjoyment of, _ 
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the improvement. It is enou^ if fiie object 
advances the general interest of, the . com- 
munity. It may be that, in .execution of me ' 
scheme, certain individuals incidentally de- 
rive benefit but so long as they do so not as 
individuals but in furtherance of the object 
of pubh'c utilitY, the scheme is not assailable 
as unsupported by public purpose, that is 
ceneral interest or the community. 

(Para 12) 

(E) M. P. Tovm Improvement Trusts Act 
1960 (14 of 1961), Sections 34 and 38 — 
Scheme framed rmder Act • — ^ Scheme com- 
hining rivo types mentioned in sections < — ? 
Scheme is not unauthorised. 

Where a scheme under the Act is framed 
for shifting the existing wholesale grain 
market and Dal and Oil Mills . and other 
like industries situated in crowded localities 
in the city of Jabalpur to a new site outside, 
the thickly inhabited area for establishiiig 
there other v.'holesale and retail markets and 
also for development there of residential 
plots suitable for workers in those markete 
and industries, the scheme is a combinatioh 
of two types described in Sections 84 and 
88 and is not unauthorised and illegal.' AIR 
1966 SC 207, Disting. (Para 18) 

(F) M. P. Town Improvement Trusts Act 

(1960) (14 of 1961), Section 34 • — Scheme 
framed under Apt for shifting wholesale 

market from cro'wded loc.alities to site outside 
dty and establishing retaiT markets lliers 
— It is not usurpation of function of market 
committee under M. P. Agricultural Produce, 
Markets Act, 1960 and of Municipal Corpo- 
ration under M. P. Municipal Corporation 
Act, 1936. (Para 10), 

Cases Hefcrrcd: Chronological Paras 

;(1986) AIR 1966 SC 207 (V 53)= 

1966-1 SCJ. 566, Municipal Corpo- 
- ration of die City of Jabalpur v< 

' IQshan Lai 2.8 

(1966) AIR 1966 SC 69'3 (V 53)=-. 

1986-1 SCR 964, Municipal Board, 

Hapur v. Raghuvendra . l^pal 7 

:(1965) MR 1965 SC 895 (V 52)= 

1965-1 SCR 970, Raza Buland 
Sugar Co. Ltd., Raimpur v.- Muni- 
cipal Board, Rampur . '7 

(1964) MR 1964 SC 264 (V 51)= . . 

1984 (1) Cri LI 156, Afzal .Unah 
v. Stale of U. P. , IS 

' (1963) AIR 1963 SC 976 (V 50)=' 

1965-1 SCR 242, Trust Mai Lachmi . , 

, Bradari v. Cliairman, Amritsar Im- 
provement Tnist ■ 7 

JI962) AIR 1962 SC 420 (V .49)=^ ; 
1902-1 SCR 596, Borar Swndeshi ' 
Yanasiialhi v, Municipal Committee, 
Shegaoa ' ' - 6, 7 

(1958) /MR 1958 SC 232. (V* 45)= 

■ 193S SCR 1052, P. Balakoliah v. ' - 

Union of India < 13 

(1940) AIR 1940 Nag £93 (V 27)= 

ILK (1910) Nag. 446, Onkarsa Tidm-,- 
rain V. Municipal Cominittec Nan- ' 
dian . B 


(1930)' AIR 1930 . Nag 157 (V- 17)= ' , 

127 Ind Cas 387, Municipal Com- 
mittee, Khandwa v. Radhaldsan . , 
ijaikisan ‘ , 

Y, S. Dharmadhilcari, for Petirioners; H. 
Khaskalani, for Respondents. - . ' 

PANDEY, J.; — This order, shffl dispo 
of Miscellaneous Petition No. ,857 of 19( 
also. Both these petitions eCco .■ direch 
against — . , . ' , 

(i) Development Scheme No. 5 framed I 
■tho Jabalpur Improvement .Trust (respo; 
dent 1) and sanctioned and announced 1 
the State Government (respondent 8) und 
the provisions of the ,M. P. To\vn Irnprov 
ment Trusts Act, 1960 (hereinafter caBedMl 
Act);. 

(ii) sanction accorded to that .Scheme, 1 

the State Government and announced by 
notification dated January 18,. 1965, issue 
under Sectibn 52 (1) of the Act and furth’ 
sanction given ' by an order dated Septemb 
14, 1965, passed under Section 70 of tlie A 
to, acquisition of the land .needed for tl 
Scheme; and - ' 

.' ' (iii) all orders passed: and notices is.su< 
thereafter in regard to the Scheme, acquh 
tion of land therefor and delivery of po 
session of such land, . 

The petitioners have further asked for. a vra 
of mandamus to restrain the respondents froj 
giving effect to the .aforesaid Scheme. 

3. The broad facts that gave rise to the; 
petitioners may be shortly stated. The re 

S ondent 1 framed Development Schetc 
fo. 5 for shifting., the. existing whole-sa 
grain market and Dal and . Oil Mills ar 
other like industries situated in crowded loc; 
h'ties in , the city of Jabalpur to a new si! 
outside the thickly inhabited area,: for est; 
blishing there other whole-sale .and rets 
markete and also for developxhent therc( 
residential plots suitable for workers in tl 
aforesmd 'markets and industries. Tl 
Scheme provides for acquisition of 59.59 acn 
of land out of Khasra No. 204, area 88 acre 
of Madhotal belonging to the petitioner 
which, it is not now disputed, is situate 
within tlio limits of Municipal Corporatio) 
Jabalpur. Similarly, tlie Scheme . *provid( 
for acquisition of 1SL29 acres of land oi 
of 161.08 acres belonging to the petitionc 
in tire other petition as detailed in Annexu: 
A tliercto. All this land too is situated wit] 
in the limits of tlic Municipal Corporatio: 
Jabalpur. The notification relating to tl 
Scliemo was didy publishccf in tiio M. j 
Eajpalra-and also in a local paper as r 
quired by Section ‘46 (2) of llie Act. 11 
petitioners in the two cases raised sever 
objech'ons which were, however, rejeett 
.and then tlie Stale Government issued ti 
aforesaid notification under Section 52 (1) i 
tlic Act and passed the iinptignod order und^ 
Section 70 of the Act. Thereafter, notici 
were is.sued under. Section 71 (3) of the A 
requmng the petitioners to . deliver posse 
sion of iho Lands, Tliey raised objectioi 
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the . sum of Es. one lakh as money but an 
actionable claim of that value, it follows 
that the donor was completely, excluded 
from it. ■ , 

5. The' two questions in the first of 
these references are therefore answered 
against the Revenue with, costs. Counsel’s 
fee Rs. 250. : 

6. The other reference raises tins 
Question: "Whether bn the -facts and in 
the circumstances of the case, the. inclu- 
sion. of Rs. 81,356 in the estate of the 
deceased was justified?’’ The Tribunal 
proceeded on the basis that to start with 
the assessee was treated, for purposes -of 
income-tax, as the owner, notwithstand- 
ing the fact that the amount stood in the 
name of his wife in the books of the firm 
of which he was a partner, and that sub- 
sequently from 1946 to 1950 he himself 
included the sum in his wealth tax state- 
ments. In 1953 the sum of Rs. 81,356 
was withdrawn from the firm and was 
invested in certain banks and a, different 
firm, but in the names of his wife and 
son under 'either or survivor’ accounts. 
The Tribunal on these facts was , not 
satisfied that there was any gift at all 
of the sum by the deceased to his wife. 

7. It is argued before us that the Tri- 
bunal’s conclusion is not supported by 
any material. In our view, that is not 
correct. We start with the fact that the 
amount initially belonged to the deceased. 
Unless, therefore, facts are estabhshed 
which would show that there was a sub- 
sequent gift of the money to the wife, the 
inference must follow that the property 
passed on the death of the deceased. No 
doubt it would appear to have been taken 
as a ground in the appeals before the Re- 
venue and perhaps before the Tribunal 
that the control and use of the money, 
were with the deceased’s wife and , son. 
But this remains to be an assertion with- 
out any material to support it. We do not 
think that the fact that the money was 
withdrawn from the firm of which the 
deceased was a partner, and ' it _was sub- 
sequently invested in the name of the 
x-.’ife and her son in 'either or survivor* 
accounts estabhshed any such control or 
use of the property by them or either of 
them.' The "wife’s name was there be- 
fore and after the -withdrawal of the 
money from the firm and the 'either or 
survivor’ account in her name and ' that 
of her son does not, in our opinion, ad- 
vance the matter further in favour of the 
accountable person. 

' 8. We, therefore, answer the question 
against the accountabl_e person with costs. 
Counsel’s fee Rs. 250. . 

Ans^ver accordingly. 
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AIR 1970 MADRAS 337 (V 57 C 97) 
SADASIVAM AND 
E..N. MUDALIYAR, JJ. 

^ T, Radhakrishna Chettiar and another, 
Appellants-.v. K. V. Muthukiislman Chet- 
tiar ,md others. Respondents. 

Appeal No. 585 of 1963, D/- 22-8-1969, 
against decree of Sub-J., Devakottai, D/- 
13-11-1962. 

(A) Limitation Act (1908), Scb. I, 

'Art. 115 — Suit to recover money bn per- 
sonal covenant — Equitable mortgage — 
Mortgage deed not registered' — Suit for 
personal decree filed after more than 
threp years after creation of mortgage — 
Absence of acknowledgement or renewal 
of liability — Suit is barred. AIR 1929 
Mad 53 (FB), Rel. on. (Para 5) 

(B) Civil P. C. (1908), O. 2, R. 2 — 

Identity of parties necessary for applica- 
tion of rule imder. — Suit for personal 
decree to recover balance against one 
mortgagor — Dismissal of application to 
imfilead the other mortgagor — Applica- 
tion for personal decree against the latter 
mortgagor not barred by reason of dis- 
missal of application so long as their liabi- 
lity remains undischarged. Casfe law dis- 
C‘«£sed. (Para 5) 

(C) Contract Act (1872), S. 43 — En- 

forcement of joint contracts — Decree 
against some only of the joint promisors 
— Decree remaining unsatisfied — Second 
•suit against other joint contractors not 
barred. , (Para 8) 

Cases Referred : Chronological Paras 
(1953) AIR 1953 Gal 208 (V 40) = . 

90 Cal LJ 123, Nityananda v. 

R. C. B. Cinema Ltd. 3 

(1947) AIR 1947 Cal 11 (V 34) =! 

51 Cal WN 261, Phani Bhusan v. 

■ Rajendra Nandan .7 

(1936) AIR 1936 Mad 34 (V 23) =! 

ILR 59 Mad 188 (FB), Palaniappa 
Chettiar v. Narayanan Chettiar 6 

(1930) AIR 1930 Rang 257 (V 17) = 

ILR 8 Rang 316, A. K. R. P. L. A 
Chettiyar Firm v. Meher Singh 6 

(1929) AIR 1929 Mad 53 (V 16) =■ 

56 Mad LJ 10 (FB), Ratnasaba- 
• pathy Chettiar v. Devasigamony 
Pillai 5 

(1927) AIR 1927 Mad 779 (V 14) =i 
53 Mad LJ 489,' Govindaswami 
Koundan v. Kandaswami 
Koundan 6 

(1916) AIR 1916 PC 119 (V 3) 

ILR 44 Cal 388, -Ram Narayan 
Singh V. Adhindra Nath 3 

(1915) AIR 1915 Mad 934 (V 2) =i 
ILR. 39 Mad 548, Mool Chand v. 

Alwar Chetiy 8 

(1910) ILR 33 Mad 317 = 7 Mad 
LT 373, Ramanjulu Naidu v. 

Aramudu Aravamudhu Aiyangar 8 

(1900) ILR 22 All 307 = 1900 AU 

DN/EN/B733/70/yPB/C 
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WN 73, Muhammad Askar v. 

Radhe Ram Singh 7 

(1844) 13 M & W 494 = 153 ER 206, 

King V. Hoare 7. .8 

K. S. Naidu and A. Venkatachalam, for 
Appellants; K. Yamiman, for Respon- 
dents. 

SADASIVAM, J.:— Appeal by the 
plaintiffs in O.S. No. 12 of 1956 on the 
file of the Subordinate Judge’s Court, 
Devakottag hgainst the decree and order 
of tlie Principal Subordinate Judge dis- 
missing their I.A. No. 673 of 1960 for a 
personal decree against the second defen- 
dant-respondent. The suit was filed, on 
an equitable mortgage evidenced by a 
promissory note Ex. A-7 dated 7-2-1950 
executed by the first defendant E. N. G. 
Muthukrishnan Chettiar-and renewed by 
another promissory note Ex. A-8 dated 
3-2-1953 three years later by the first 
defendant and deposit of title deeds of 
tiroperties belonging to the second res- 
pondent K. M. Muthukrishnan Chettiar. 
There was a usual preliminary decree on 
26-2-1957 and a final decree on 11-3-1958. 
The appellants filed I.A. No. 778 of 1959, 
on the file of the lower Court, for a per- 
sonal decree against the first defendant 
alone to recover the balance of Rs. 10,339- 
08 with interest from 30-3-1959. the date 
of the sale of the hypotheca. They plead- 
ed that by inadvertence they failed ■ to 
implead the second defendant-respondent 
and sought to implead him as respondent 
in the said application. But it was dis- 
missed as they subsequently filed the pre- 
sent I.A. No. 673 of I960; on the file of 
the Sub-Court, Devakottai. The said 
Court found that the second defendant- 
respondent >vas not personally liable for 
the debt advanced by the appellants to 
the first defendant and that the present 
application was barred by reason of the 
prior application for personal decree 
made against the first defendant alone. 

2. The basis of tlie claim against tlie 
defendants in the plaint is that they were 
d<,ing business as dealers and brokers in 
slocks and shares under the name and 
style of "Central Brokei-s” at Madras and 
that they look loan for the said business, 
though the promissory note was executed 
by the first defendant alone. But the 
second defendant retired from tire said 
partnership business on 1-11-1947 and 
thereafter ' his son and son-in-law conti- 
nued as partners of the said firm "Central 
Bi'okers” with the first defendant. Though 
The second defendant has pleaded the 
above fact in lii.s written statement, the 
appellants did not dispute the same in 
their reply slaiemcnt but merely pleaded ■ 
that with some ulterior motives and to 
.suit his purpose, the second defendant- 
respondent .airported to remove his name 
and introduced liis son-in-law as partners, 
but continued to have control and 


management as ahpartner. It: should bd 
noted that the suit is - not against the 
partnership firm of Central Brokers and 
the defendants have not been sued , as 
partners of the firm, "Ceritral Brokers".' 

3. The promissory note Ex. A-7 dated 

7-2-1950 was executed by the first defen- 
dant E. N. G. Muthukrishnan Chettiar 
alone and it was renewed by him alone 
under Ex. A-8 dated .3-2-1953. It is, how- 
GT'er, urged that the second defendant- 
respondent made himself jointly and se- 
verally habie by reason of the letters 
Exs. A-1 to 3 sent prior to the promissory 
note Ex. A-.7. But a reading of. the let- 
ters clearly negatives the, contention of 
■ihe appellants. . In • fact, these letters 
•ri'ally form the basis on which the first 
defendant executed the promissory hote 
E.v. A-7. In the letter Ex. A-1 dated 2- 
2-1950, the second . defendant-respondent 
has stated that a sum of , Rs. 10,000 to 
,Rs. 12,000 was urgently required for the 
firm of Central Brokers and that the first 
defendant would execute a promissory 
note for the loan and that he would 
arrange for a collateral security. Thus 
it is significant to note that the < second 
defendant-respondent has not undertaken 
any liability for the loan which he 
arranged for the -first defendant for the 
business of the firm of Central Brokers, 
The two .suDsequent letters, Exs. A-2 and 
A-31, merely reiterate the request made 
in Ex.- A-l. Thus the second defendant- 
respondent has not undertaken any perr 
sonal liability for the loan advanced by' 
the appellants to the first defendant who 
was running the firm of Central Brokers 
along with the son and son-in-law of the 
second defendant. - 

4. Mr. K. S; Naidu. the learned Advo- 
cate for the appellants, relied on Sec. 96 
of the Transfer of Property Act in sup- 
port of his contention that the Act re- 
cognises such mortgages as equivalent to 
simple mortgages. Section 96 of the Act 
is as follows: — 

"The provisions hereinbefore contained 
wliich apply to a simple mortgage shall, 
so far as may be, apply to a mortgage by 
deposit of: lille-deeds." 

He referred to Mr. Bahin v. Ma. E Sain, 
AIR 1936 Rang 400 where it was held 
that a mortgage by deposit of title deeds 
has all the incidents of a simple mort- 
gage. He also relied on the decision in 
Nityananda v. R. C. B. Cinema Ltd,. AIR 
1953 Cal 208 where it was held that by 
the combined operation of Section 96 and 
Section 58(b) of the Transfer of Property^ 
Act, an equitable mortgage must be held 
to be a mortgage where the mortgagor 
binds himself personally to pay the mort-. 
gage-money. The suit in that case was 
laid on a promissory note executed by the 
defendant company and, the plea put for- 
ward by the dolcndant company was that 
as it had deposited the documents of title 
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and created an equitable mortgage, the 
suit should 'be stayed under Section 68(2) 
of the Transfer of Property. Act and the 
plaintiff directed to proceed against the 
security in , the first instance. It has been 
observed in that decision that even a mcn 
mentary reflection vdll show ' that this 
submission is pointless because the Court 
cannot determine the validity of the 
mortgage in the suit in which the .mort- 
gage is not m issue. It has been pointed 
cut in the decision that the plainti^ in 
the suit was suing only as the payee of 
the promissory note which created a per- 
sonal liability, independent of that im- 
plied in the equitable mortgage. There 
can be no dimculty in implying personal 
liability if a person takes a loan and de- 
posits title deeds to secure the loan as 
the said ■ facts will satisfy the requisites 
of a mortgage by deposit of title deeds. 
It is needless to point out that the re- 
quisites of an equitable mortgage are (1) 
a debt; (2) deposit of title deeds arid (3) an 
intention that the deed shall be security 
for the debt It is true the second defen- 
dant has given the documents of title of 
his propeidies as security. In the case of 
a simple mortgage, the personal liability 
to pay may be either e:^ress, or implied, 
for a promise to pay arises out of the ac- 
ceptance of the loan. In Bam Narayan 
Singh V. Adhindra Nath, ILR 44 Cal 388 
*= (AIR 1914 PC 119), Lord Parker gave 
the following brief, but adequate siunmary 
of the law: 

"a. The Loan prima fad^ involves a 
personal liability; 

2. Such liability is not displaced by the 

mere fact that security is given for 
the repayment of the loan with in- 
terest; 

3. - The nature and terms of the security 

may negative any personal liabili- 
ty on the part of the borrower." _ 
MuUa has referred to this dedsion in his 
"Transfer of Property Act,”, Fifth Edition, 
at page 382, and obseirved that it is a 
matter of construction whether the secu- 
rity is a simple mortgage and that for a 
simple mortgage there must be a personal 
covenant either express or iihplied and in 
the- absence of such a covenant this secu- 
rity ‘is generally but not’ necessarily a 
charge. The debt in -this case was taken 
by the first defendant and the deposit of 
title deeds was made by the defendants. 
It is clear from. Ex., A-l that the second 
defendant-respondent did not rmdertake 
any liability for the suit loan and in fact, 
the contents of the letter. Ex. A-l taken 
along with the promissory notes executed 
by tiie first defendant, ' clearly negative 
any personal liability on the part of the 
second defendant-respondent. It is true 
that in view of the conduct of the second 
defendant-respondent in sending the 
letters ]fes. A-l to 3 and joining in making 
the deposit of title deeds, he is estopped 


from questioning the sale of chc proper- 
ties and. he camot', dispute the security 
created . by the deposit of title -deeds. But, 
tiiere is nothing express or implied either 
in the terms of the letters Exs. A-l to 3, 
or the condpet of the second defendant- 
respondent, to imply personal liability on 
his p^t for the suit loan. The first defen- 
dant alone executed the promissory note 
and even apart from the promissory note, 
he had taken a loan for his business and 
the deposit of title deeds would imply a 
promise on his part to pay the debt.' But 
no such contention can be put forward as 
regards the second defendant-respondent. 

We shall, however, proceed to con- 
sider, the case on the footing that by reason 
of the second defendant-respondent join- 
ing with the first defendant in creating an 
equitable mortgage, he impliedly under- 
took liability for the debt. The first defen- 
dant renewed his liability under the pro- 
missory note Ex. A-7 by excuting another 
promissory note Ex. A-8 within a period 
of three years and the suit was filed with- 
in three years thereafter. But there is no 
such acknowledgment of liability by the 
second defendant-respondent and the suit 
has been filed more than three years after 
the execution of the. letters Exs. A-l to 3 
and the creation of the equitable mort- 
gage b.y deposit of title, deeds. The suit 
claim is governed by the Limitation Act 
9 of 1908. In the Ikill Bench decision in • 
Ratnasabapathy Chettiar v. Devasigamony 
PiUai, 56 Mad LJ 10 = (AIR 1929 Mad 
53) it has been held that where, upon a 
sale of the mortgaged property under a 
mortgage decree obtained in a suit on a 
registered mortgage deed, there is a de- 
ficiency, the. period of limitation to recover 
the same under a personal covenant in the 
said deed is six years under A.rt. 116 of 
the Limitation Act of 1908. It is clear 
from the decision that all the High Courts 
have held that Art. 116 of the Limitation 
Act governs suits to recover money on a 
personal covenant in a registered deed of 
mortgage. Article 115 of the Limitation 
Act of 1908 will apply to a similar suit 
where the instrument evidencing the 
covenant is not registered. We need not 
concern ourselves in this appeal with the 
corresponding Art. 55 of the Limitation 
Act, 36 of 1963, which does not recognise 
any such distinction between contracts in 
writing registered and other contracts, and 
provides a uniform period of limitation in 
all cases. The equitable mortgage in the 
present suit is not evidenced by any re- 
gistered document and an action on the 
personal covenant will be governed by 
Art. 115 of the Limitation Act of 1908. This 
is clearly stated in the following passage' 
at p. 1129 of Upendra Nath Mitra's Law 
of Limitation and Prescription, Seventh 
Edition, .Volume II: — ■ 

"The question whether the applicant is 
entitled to a personal decree, the. applies- 
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lion itself bdnfi within time would depend 
upon among other things whether the 
claim for the personal remedy was barred, 
at the date of the institution of the suit. 
If the suit is brought within six years 
(where the mortgage bond is registered) or 
within three years w’here the mortgage of 
less than one hundred rupees is, effected 
by delivery of the property or otherwise, 
or where the mortgage is by deposit of title 
deeds alone, a personal decree may be 
passed for the balance on the basis of the 
covenant to pay, if it exists, though the 
application itself is made more than six 
years after the due date of payment,” ' 
Thus even assuming that by the very act 
of the second defendant-respondent enter- 
ing into the equitable mortgage along with 
the first defendant, there is an implied 
covenant to pay the debt, the claim against 
the second defendant-respondent is clear- 
ly barred as the suit was filed more than 
three years after the creation of tlie 
equitable mortgage and there was no 
acloiowledgement or renewal of liabi- 
lity by the second defendant-respondent, 
unlike in tire case of the first defendant. 
The learned Principal Subordinate Judge 
has erred in stating that "there is no ques- 
tion of any bar of limitation so fai as 
the personal remedy is concerned as the 
suit was filed within six years from the 
dale of the transaction.” But his conclu- 
sion that the second defendant-respondent 
is not personally liable to pay the balance 
of the decree amount is correct. 

6. The learned Principal Subordinate 
Judge has also dismissed the application 
of the appellants on the ground tirat the 
petitioners .(appellants) cannot file a 
separate application one against the first 
defendant for a personal decree in I, A. 
No. 778 of 1959, and another application 
against the second defendant-respondent, 
after an unsuccessful attempt to implead 
the second defendant-respondent in the 
earlier application against the first defen- 
dant, by restoring it to file. It is true the 
plaint in the suit contains a prayer for 
a personal decree. But, , as held in 
Gowndasw'aini Koundan- v. Kandaswami 
Koundan, 53 Mad LJ 489 = (AIR 1927 
Mad 779) the Court could not on account 
of the said circumstance be deemed to 
have adjudicated upon the question of the 
personal decree. It is pointed out in the 
decision that on principle it would ordi- 
narily be impossible for a Court to make 
any adjudication about personal liability 
in the preliminary decree and the preli- 
minary judgment on the matter and that 
it W’oiild depend upon whetlier tiro mort- 
gagor paid the amount wdtliin the time 
allowed; if he did not, whether when the 
property wms brought to sale, the proceeds 
w'orc or w’ere not sufficient to discharge 
the mortgage debt. 

In the Full Benclr decision in Palaniappa 
Chettiar v,' Narayanan Chettiar, ILR 59 


, Mulhxifcrishnan (Sadasivam J.) A.I.R. 

Mad 188 = (AIR 1936 Mad 34) it is pointed 
out that it is after ascertainrherit of the ^ 
deficiemey arising on the sale of the mort- 
gaged properties, the Xcurt under O, '34, 
R., 6, Cjvil'P, C, takes up- this portion of 
the plaint claim, tries -the question whe- 
ther the balance is legally recoverable 
"otherwise than out of the property sold” 
and passes^ a persorial decree arid that 
whether it is called a 'supplement^’ decree 
or by any other name,- this is the only, 
decree on this part of . the claim in the 
plaint. The actual decision in that case . 
is that so long as a decree has not been 
passed under O. 34, R. 6, of the Code of , 
Civil Procedure, it is open to tire Court 
under O. 23, R. 3 of the Code to deal with 
any arrangement alleged to have been en- 
tered into betv/een the parties in respect 
of the claim of , the mortgagee to recover 
the balance due to him from tire defen- 
dant otherwise than out of' the property 
. sold or to be sold under the decree for 
sale. 

It is clear from a (this) decision that 
it makes no difference for this purpose 
whether or not liberty is reserved to the 
mortgagee In the preliminary or final 
decree for sale to make an application 
imder O. 34,. R. 6, Civil P. C, It was 
urged in that case that the "application 
under O. 34, R. 6, Civil P. C. must be 
deemed to be one in execution in so far 
as it is made in pursuance of liberfy 
reserved in the preliminary decree'. But 
it -has been^ointed out in the decision that 
this contenilon rests on a misapprehension 
as to the effect of the liberty clause in tlie 
preliminary .decree. In A. K. R. P. L. A. 
Chettiyar Firm v. Meher Singh, AIR 1930 
Bang 257 it has been held that an applica- 
tion for a personal decree against a mort- 
gagor wmere the sale proceeds of the mort- 
gaged properties are insufficient to satisfy 
the decree is not an application in execu- 
tion proceedings, but is an' application for 
a decree and that where such ■ arnlicatibn 
is dismissed for default, a fresh applica- 
tion is barred under O. 9, R. 9, Civil P. C, 
and that tlie proper remedy of the decree- 
holder is to set aside the order dismissing 
the application for default, 

7. Mr. Kesava -Iyengar tried to sup- 
port" the finding of the lower Court that 
the present application against the second 
defendant-respondent for the passing of a ' 
■personal decree is barred by reason of the 
earlier application against the first defen- 
dant, both on principles of res judicata, 
and the provisions contained in O. 2. R. 2, 
Civil P. C, Order 2. Rule, 2. Civil P. C. is . 
hardly relevant to the prc.sent case as £t 
relates to splitting up of the cause of ac- 
tion. In Phani Bhusan v. Rajendra 
Nandan, AIR 1947 Cal 11, it is pointed out . 
that the object of O. 2. R. 2. Civil P. C, is 
to prevent the splitting up of the same 
cause of action and to prevent the same 
person or persons being vexed twice and 
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that to 'make the rule applicable two things 
are essential; first that the previous and 
the subsequent suits must arise out of the 
same cause of ■ action and secondly they 
must be between the same parties. _The 
decision in that case elucidates principles 
which are applicable to the present case. 
.The plaintifi’s predecessor in that, case had 
brought a suit against the first defendant 
claiming rent due for one year, although 
at the, date of the suit the rent for the 
two subsequent.years had already become 
due. 

Subsequently, he filed another suit .for 
the recovery of rent for the two subse- 
quent years not only against the .first 
defendant, but also against the - second 
defendant, who was also '.iointly liable for 
that payment of the rent. It was held in 
the decision that so far as the first defen- 
dant was concerned, O, 2, R. 2, Civil P. C. 
operated as a complete bar to the sub- 
sequent suit,' but so far as the second 
defendant was concerned, Order 2, Rule 2 
was not directly applicable. It was held 
that, assuming that the liability of the 
two defendants, was a ioint and not a 
joint and several liability, the principle in 
King.v. Hoare, (1844) 13 M & W-494 could 
riot be invoked having regard to the pro- 
visions of Section 43 of the Contract Act. 
The conflicting decisions of the several 
High Courts have been discussed in tliis 
decision. 

A reference Is made to the leading deci- 
aon in Muhamm.ad Askar v. Radhe Ram 
Singh, (1900) ILR 22 All 307 where 
-Strachey, C. J., has held that the effect of 
Section 43 of the Indian Contract Act, 
being to exclude the right of a .ioint con- 
tractor to be sued alo.ng with his co-con- 
tractors, the rule laid down in (1844) 13 M 
& "W 494 is no longer applicable to cases 
arising , in India. Pollock and Mulla in 
their coriunentary on the Indian Contract 
Act, Eighth Edition, at page 310, have re- 
ferred to the conflicting views and obse^- 
ed that they thinlc it the better opinion 
"that the enactment (Section 43 of the 
Conract Act) should be carried out to its 
natural consequences, and that, notwith- 
standing the English authorities founded 
on a different substantive' rule, such a 
judgment, remaining .unsatisfied, ought 
not, in India, to be held a bar to a sub- 
sequent action against the other promisor 
or promisors.” It has been observed in 
the decision in Phani Bhusan v. Bajendra 
Nandan, AIR 1947 Cal 11, at p. .13 that in 
view of the conflict of decisions the matter 
can be solved so far as the Calcutta High 
Court is concerned only by the pronounce- 
ment of a larger Bench. 

Even in Pollock, and .Mulla Indian Con- 
tract, Eighth Edition, at page 311, it is 
stated that the reasoning of Strachey C. J., 
seems to be conclusive; but tmtil it has 
been adopted generally by the other High 
Courts, or confirmed by, the- Supreme 


Court, the point must be regarded as open. 
But it is pointed out in the same context 
that the Madras High Court, in later cases, 
seems inclined to adopt the opinion ex- 
pressed in the first paragraph of the com- 
mentary of the section, namely, that not- 
withstanding the English authorities, 
founded on a different substantive rule, 
the judgment obtained against .some or one 
of the ioint promisors remairiing luisatis- 
fied, ought not, in India, to be held a bar 
to a subsequent action against the other 
promisor or promisors. 

8. It is sufflcient to refer to some of the 
latter decisions of our own Hieh Court, 
as to whether the rule laid down in (1844) 
13 M & W 494 coidd be invoked in India 
having regard to the provisions of S. 43 
of the Contract Act. In Raman julu Naidu 
V. Aravamudhu Aiyangar, (1910) ILR 33 
Mad 317, it has been held that the omis- 
sion in a previous suit against one of 
several joint promisors of .a part of the 
cause of action is no bar tmder Section 43 
of the Indian Contract Act [Civil Pro- 
cedure Code Ed. ?] to a subsequent suit 
against another joint promisor for the 
portion so omitted, and that the sub- 
sequent suit will not be barred by the 
rule laid down in (1844) 13 M & W 494, 
as that rule is based on the merger of the 
cause of action in the judgment and there 
can be no such merger when the cause of 
action' has not been sued upon. The ear- 
lier decisions of this Court relied on by 
the learned Advocate .for the respondent 
have all been referred to and considered 
in this decision. In Mool Chand v. Alwar 
Chetty, ILR 39 Mad 548 = (AIR 1915 Mad 
934) it has been held tliat the rule of 
English law should not be applied in 
Indi^ as it is based on the substantive rule 
applicable to contractual joint-debtors, 
which is different under Section 44 of the 
Indian Contract Act, and is not in con- 
sonance with justice, equity and good con- 
science. Section 43 of the Indian Contract 
Act makes thfe liability on all contracts 
joint and several, and enables the pro- 
misee to sue one or more of the several 
joint promisors as he chooses, and excludes 
the right of any of them to be sued along . 
with his co-promisors. 

A decree obtained against some only of 
the joint promisors and remaining unsatis- 
fied, is no bar to a second suit on the con- 
tract against the other joint contractors. 
It follows that the present application I. A. 
No. 673 of 1960 for a personal decree 
against Jhe second defendant-respondent 
cannot he said to be barred by reason of 
the prior application, I. A. No. 778 of 1959, 
against the first defendant for the passing 
of personal decree, so long as the liabi- 
lity of the defendants remains • imdis- 
charged. 

9. Eor the foregoing reasons, we con- 
firm the decree and order of the lower 
Court, though on different grounds, and 
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having regard to the fact that both the 
parties failed in some of their contentions 
we direct the parties to bear their respec- 
tive costs. , • ' 

Appeal dismissed. 


AIR 1970 MADRAS 342 (V 57 C 98) 

K. \ni:ERASWAMI. C. J. AND , 
GOKULAKRISHNAN, J. ,• 

Union of India, Represented by the 
Secretary to Govt., Ministry of Food and 
Agriculture, Central Secretariat, Neiv 
Delhi, Appellant v. M/s. Vijaya Agendas 
(Cuddapah) Madras, Respondent. 

O. S. Appeal No. 16 of 1969,' D/- 30-7- 
1969, against judgment and decree of High 
Court in Appln. No. 405 of 1966, D/- 
11-7-1966. 

Arbitration Act (1940). S. 2 (a) — Arbi- 
tration agreement — ' Construction — ^ 
Agreement ivith arbitration clause between 
Union and contractors — Failure of con- 
tractors causing Union to incur demurrage 
— Arbitration clause is comprehensive 
enough to include such dispute — Decision 
of arbitrator will prevail as final — Fina- 
lity would be subject to dause of arbi- 
tration. (Para 3) 

Standing Counsel, for Appellant; C. 
Rangaswami Iyengar and V. .V. Raghava, 
for Respondent. 

VEERASWAm, ‘ C. J.:— The dispute 
has arisen between the appellant, which is 
the Union Government, and the res- 
pondent whether there was failure to carry 
out the work with a \dew to ‘avoiding in- 
curring of demurrage on the part of the 
former. The parties differed on the Ques- 
tion whether the dispute is . covered by 
the arbitration .clause in' the agreement 
which was for providing transport for 
goods of the Union from the Madras Port 
to Avadi. While on . the one' hand the 
Union relied on Cl. 5(h) of the agreement 
to contend that it intended to prevent any 
difference arising imder that clause from 
being referred to arbitration, the respon- 
dent maintained tliat even a difference 
vathin the ambit of Cl. 5(h) would be 
within the puj-view of Cl. 17^ whidi pro- 
vides for arbitration. Kunhamed Kutti, J. 
hold that the arbitration clause applied 
and directed the Union Goveiruncnt to 
make a reference of the dispute for arbi- 
tration. The appeal arises from tliat order. 

2. We are of opinion that the order of 
Hie learned Judge is correct. Clause 17, 
in so far as it is relevant for the present 
purpose, reads; 

'T7. Arbitration: All disputes and dif- 
ferences arising out of or in any way 
toiiching or ' concerning tliis agreement 
whatsoever shall be referred to the sole 
arbitration of any person appointed by the 


DN/EN/B735/70/VRE/C 


Clause 5(h) taking only the relevmt 
words, reads: — 

"Liability of contractors for losses etc. 
suffered by Government: . The contractors 
shall , be liable for all cods, charges, and 
expenses .suffered or incurred by the Gov- 
ernment due to their failure to „ 

carry out the work with a view' to avoid- . 

ing incurrence of demurrage...., The. 

decision of the Regional Director, (Food) ; 
regarding such failure of the contractors 
and their liability for the losses, etc., suf- 
ferred by Government will be final and 
binding on the contractors.” . ' 

For the Union it is said that the . effect of 
Cl. 5(h) is to. malce the decision of the 
Regional Director, (food) final and binding 
as between the parties and that this meant 
that there could be no question of further 
arbitration of the dispute. Otherwise, ac- 
cording, to the Union, the word 'final’ in 
Cl. 5(h) ' wiU have no meaning attached to 
it whatsoever. We are told that the two 
CIs. 5(h) and ,17 should be read together 
and each given effect to -in the light of 
each o.ther, and, if that were done, finality 
to, the decision of the Regional Director 
(Food) being the intention of the parties, 
it should be kept in view in delimiting the 
scope of arbitration under Cl. 17. 

3. We are unable to accept this inter- 
pretation of the arbitration clause. But 
for Cl. 5(h) there can be no doubt what- 
ever that the arbitration clause is so com- 
prehensive tliat it could include the dis- 
pute relating to the alleged failure on the 
part of the respondent leading to the 
Union incurring demurrage. The words 
"arising out of or in any way touching or 
concerning this agreement” are wide 
enough to comprehend such - a dispute. 
Equally, it is clear that the dispute is 
squarely within the ambit of Cl. 5(h). 
which means, it is open to the Regional 
Director (Food) to decide the difference 
between the two parties. But the point 
is whether such a decision should prevail 
as final and prevept the operation of the 
arbitration clause over the dispute. It 
seems to us that this very question will in 
itself be within the ambit of the arbitra- 
tion clause. For., it arises out of. touches 
and is concerned witli the agreement. 
Apart from that. Cl. 17 . is so comprehen- 
sive. and any dispute arising out of. touch- . 
ing or concerning the agreement would . 
be referable to arbitration and does not 
except within its scope any, dispute w’hich 
would be comprehended by CL 5(li). 

Notwithstanding the finality attaching 
to the decision of the -Regional Director 
(Food), as between the parties, imdqr 
Cl. 5(h), that finality,, when the tw’o 
clauses are read together, would be sub- 
ject to the clause of arbitration. Tliis is - 
because Cl. 17 mentions the whole agree-' 
ment and Cl. 5fh) has not been excluded 
from it. It would, tliercfore, come to tliis, 
that, the two clauses read together, the : 
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finality, in Cl. .5(h) would have effect only 
in the absence of an arbitration and will 
not have the force of preventing the opera- 
tion of the arbitration clause over the dis- 
pute. If it is intended that any dispute, , 
which is within the purview of Cl. 5(h), 
is -to be excluded from the operation of 
Cl. 17- of the agreement, specific exclusion 
of such dispute should have been made in 
CL 17. • , . 

4. For the Union Government our at- 
tention has been invited to the following 
observations from Russell on Arbitration, 
17th Edn: — 

"It might seem, ther.efore, that if the 
agreement between the parties is in effect 
an agreement to prevent disputes from 
arising and not an agreement as to how 
-they are to be settled, then it is neither an 
agreement to refer to arbitration nor a 
submission to arbitration, and ,it is not 
within the Act.” 

We fail to see how this observation is of 
any assistance to the Union. If Cl. 5(h) 
has remained alone without Cl. 17, phras- 
ed . as it is, the observation from RusseU 
would be apposite. But here Cl. 17 does 
not save or except the dispute within 
Cl. 5(h) and the result is the arbitration 
clause will have' full force in respect of 
the dispute. 

5. The appeal is dismissed with costs. 
The appellant will have two months’ time 
from to date to appoint an arbitrator and 
make the reference of the dispute in ques- 
tion, 

, ... , Appeal dismissed. 


AIR 1970 MADRAS 343 (V 57 C 99) 
KRISHNASWAMY REDDY, J. 

Palaniswami Gounder and others. Peti- 
tioners V. State of Madras Represented by 
Taluk Supply Officer, Karur, Respondent. 
' Criminal Revn. Cas^s Nos. 373 etc. of 
1967, D/- 30-12-1969, against judgment of 
S. Comt, Tiruchirapalli in C. A. No, 14 of 
1967. 


(A) Madras Paddy and Rice (Movement 
Control) Order (1966) — Validity — Order 
is invalid because before passinji it the 
State Government had not formed an 
opinion that it was necessary and expe- 
dient for purposes mentioned in S. 3(1), 
Essential Commodities Act. W. P. Nos. 
1274 of 1968 and 2869. of 1967 (Mad), Foil. 

(Para 8) 


(B) Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order (1966) 

Validity — Order is invalid since State 

Government had not formed opinion that 
it was necessary and expedient for pur- 
poses mentioned in S. 3(1), Essential Com- 
modities Act. W. P. Nos. 1274 of 1968 and 
2869 of 1967 (Mad), Foil. (Para 9) 
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Cases Referred; Cfironoldgical Para!^ 
(1969) 1969-2 Mad LJ. 324 = ILR 

(1969) 1 Mad 243, State of Madras 
■ V. Vanamamalai Mutt 5, 7, 

(1967) W. P. Nos. 1274 of 1968 and 

2869 of 1967 (Mad) 7, 9 

S. Sethuratnam, T. Somasundaram, B. 
Soundarapandian, Fyzee Mohmood, V, C. 
Palaniswami, G. Gopalaswami, A'. Nagara- 
jan, T. S. Arimachalam, S. R; Srinivasan, 
V. P. Raman, K. A. Panchapakesan, N. 
Chandraselcaran, M. Srinivasagopalan, S. 
Ramasubramaniaih, B. Sriramulu. T. N. 
AnandanayaM, R. Santanam, K. N. Bala- 
subramaniam, N. Sivashanmugham, 
K. Santhanam, C. ^K. Venkatanarasimhan,. 
C. Chinnaswami, V. Narayanaswami, R. S. 
Venkatachari, S. Ramalingam, K. Raman, 
C. K. Vijayaraghavan, E. S. Govindan and 
M. Srinivasan, for Petitioners; Asst. Public 
Prosecutor, for State. 

ORDER: — Batch I; — In all these peti- 
tions, a common point has been raised that 
the prosecution under Cl. 3 of the Madras 
Paddy and Rice (Movement Control) Order 
1966 (hereinafter called 'the Order’) is im- 
sustainable for the reason that the said 
order is invalid as the condition requisite 
for passing such an order has not been 
conformed. 

2. The Madras Paddy and Rice (Move- 
ment Control) Order 1966 the Madras 
Paddy and Rice. Dealers (Licensing and 
Regulation) Order, 1966 and the Madras 
Paddy and Rice (Declaration and Reqiiisi- 
tioning of Stocks^ Order, 1966, were all 
passed by the State of Madras on 28th 
June 1966. These orders were made in 
exercise of the powers conferred by Sec- 
tion 3 of the Essential Commodities Act 
1955 (Central Act 10 of 1955) read ydth 
the Government of India, Ministry of 
Food, Agriculture, Community Develop- 
ment and .Co-operation (Department of 
Food) Notification G. S, R. 906 dated 9th 
June 1966. 

3. Section 3(1) of the Essential Com- 
modities Act (hereinafter called the 'Act’) 
reads thus: — 

."If the Central Government is of opinion 
that it is necessary or expedient so to do 
for maintaining or increasing supplies of 
any essential commodity or for securing 
their equitable distribution and availabi- 
•lity at fair prices, it may, by order, pro- 
vide for regulating or prohibiting the 
production, supply and distribution thereof 
and trade and commerce therein.” 

Section 5 of the same Act runs thus: 

, "The Central Government ma.y, by 
notified order direct that the power to 
make orders under Section 3 shall, in re- 
lation to such matters and subject to such 
conditions, if any, as may be specified in 
the direction, be exercisable also by — 

(a) such officer or. authority subordinate 
to the Central Government or (b) sudi 
State Government or such officer or autho- 
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rity subordinate to tKe State Government, 
as may be specified in the direction.” 

By virtue of Section 5 of the Act, the 
Central Government in Notification G. S. 
R. 906 dated 9-6-1966, published in the 
Extraordinary issue of the Gazette of 
India, delegated . its power to the State 
Government exercisable tmder Section 3 
of the Act 

3-A. It is contended by the learned 
coimsel for the petitioners in these cases 
that the impugned order is not valid, as it 
is not proved that before the. order was 
passed, the State Government as reqmred 
under Section 3 of the Act had formed 
the opinion that it was necessary or ex- 
pedient to pass such an order for the pur- 
poses mentioned therein. The preamble 
of the order does not show that such 
opinion was formed by the State Govern- 
ment before passing the order. Nor was. 
any material placed before tliis Court that 
sudi opinion was formed by the State 
Government. But the Secretary to Goy- 
emment. Food Department, Government 
of Madras, filed an affidavit oh the 12th 
December 1969, statihg that he consulted 
the Food Minister, had a discussion over 
the matter and on his specific instruc- 
tions, the order in question came to be 
passed and issued. It is not the case of 
the Slate before me that it was not neces- 
sary to form an opinion provided under 
Section 3(1) of the Act. - But it is stated 
that such dphiion was formed in consulta- 
tion with the Minister concerned. ■ 

4. The question now is, in the absence 
of a recital in the prearhble itself that the 
State Government had formed an opinion 
that it was necessary and expedient Tor 
the purposes mentioned therein and in the 
absence of placing any material before 
the ‘Court that such opinion was .formed, 
whether the affidavit filed by the Secre- 
tary at this, late stage without any other 
material to corroborate the averments 
made in the affidavit, specially when con- 
txoverte’d by the counsel for the petition- 
ers, can be accepted. 

5. We have already noted that besides 
the impugned order, the other two orders, 
namely, tlie Madras Paddy and Fvice (Dec- 
laration and Requisitioning of Stocks) 
Order 1966 arid the Madras Paddy and 

, Rico Dealers (Licensing and Regulation) 
Order 1966. were passed ' on 28th June 
1966. On an earlier occasion, the validity 
of the Madras Paddy and Rice (Declara- 
tion and Requisitioning of Stodrs) Order 
1966 was challenged on several grounds, 
one of the grounds being that tlie State 
Govemment' before passing that order did 
not form an opinion tliat it was necessary 
or expedient to pass the said order. 
Kailasam, J. v.'ho heard the petition, held 
that the State Government had not com- 
plied vnlh the provisions of Section 3(1) 
of the Act before issuing the said order. 
On an appeal filed against that order, the ' 
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Division Bench conasting of Anantana- 
. rayanan, C. J, and Natesan, J. agreed with 
Kailasam, J. on this point and held, that 
there, was . no material to show that the 
State Government complied with the re- 
quirements of Section 3 (1) of the Act, It 
may -be relevant to note the following ob- 
servations made by the Division Bench in 
State of Madras v.' Vanamamalai Mutt, 
(1969) 2 Mad LJ 324 at p. 351: ' 

"The obiection taken for the respondent 
fs not a mere technical one. Drastic powers 
could be. talcen by the State and its en- 
forcement entrusted to a whole hiei'archy 
of officials, • The .Government has to ex- 
ercise its -mind and consider whether .-the 
situation demanded the assumption of such 
powers, and the expediency of the course. 
These are riaatters to be determined at the 
highest level of the Government to its sub- 
jective satisfaction. Matters of policy arid 
expediency are executive functions, and if 
the opinion had not been formed^ at the 
relevant time the. fact that -later on the 
State Government stands by the order is 
neither here nor there. The State Gov- 
ernment is here acting as delegate of the 
Central Government and of the Parlia- 
ment which permitted the dele- 
gation, the pre-condition for its exercise 
of the delegated power being the forma- 
tion of opinion as to the' necessity or ex- 
pediency for the order. In the absence 
of such an opinion, the Government has 
no power to issue the order. 

Having regard to . the importance 
of the matter and the fact that the 
order is for regulating and provid- 
ing for equitable distribution of 
paddy and rice, de.spite objection by' coun- 
sel for the respondents, we irivited the 
learned Advocate General to satisfy us 
even though it was the appellants’ case 
that the Government had. fopned an opi- 
nion before the issue of the order in ques- 
tion. To facilitate the production of the 
relevant material, we also adjourned the 
hearing. But the Advocate General could 
not satisfy us that the Government was 
at the relevant point of time satisfied 
about the- necessity or expediency of the 
order. The Advocate General placed be- 
fore us certain files relating to the pas- 
sing of the, order in question and frankly 
staled that’ it does not, appear that the 
matter went up to the stage of consulta- 
tion at the ministerial level before passing 
of the impugned order. We regret to 
notice that, a matter of such -considerable 
importance affecting the rights and liber- 
ties of the people does not appear to have 
been considered by any Minister, As we 
have stated eai'lior, there ■ was current 
tiien, the- Madras Paddy and Rice (Decla- 
ration and Requisitioning of Stock) 'Order 
1964, issued under Rule 125 of the Defence 
of India Rules,’ As a routine matter in 
supersession - of that, order, the present 
order under the Essential Commodities 


1970 Palaniswami v. State' (K. Reddy J.J [Prs. 5-9] Mad. 345 


Act has been issued. From the . notings 
on the files, produced, it appears to have 
been thought sufficient if orders under the 
Defence of. India Rules were -re-issued 
under the. Essential Commodities Act, 
utilising the occasion for incorporating 
whatever changes were considered neces- 
sary.” ■ 

, 

6. It is significant to note that either 
before Kailasam, J. or before the Divi- 
sion Bench, no • affidavit has been, -filed 
similar to the one filed before me stating 
that only after oral consultation with the 
Minister concerned the order was passed. 
I emphasise this fact for the reason that, 
as already noted, .the impugned order in 
these petitions has been passed along’ with 
^o other orders, one of which was the 
subject-matter of the decision of the'Divi- 
sion Bench. If oral consultation was a 
fact, there is absolutely no reason for the 
Secretary concerned for not having filed 
an affidavit about the alleged consultation. 
On the other hand, we observed in the ob- 
servation made by the Division Bench that 
the Advocate General placed before them 
certain files relating to the passing of the 
order in question and franldy stated that 
Jt did not appear that the matter went up 
to the stage of consultation at the minis- 
terial level before passing of the impugn- 
ed order. It is not the case of the nro- 
secution that there were different files in 
respect of passing of the three orders. . No 
sudfi material was placed before me. 

7. Later, the validity of Madras Paddy 
and . Rice Dealers (Licensing and Regula- 
tion) Order 1966 was questioned in W. P. 
Nos. 1274 of 1968 and 2869 of 1967 (Mad) 
subsequent to the decision in 1969-2 Mad 
LJ 324 of the Division Bench, D/- 23-10- 
1967.1 in those petitions the Secretary to 
Government, . Food Department, filed an 
affidavit stating that the impugned order 
was passed after carefully going through 
all the , formalities, prescribed therefor 
and before issue of such order, he (the 
Secretary) contacted the then Food Muns- 
ter, had a discussion over the matter and 
on his specific oral instructions, the_ order 
In question came to be passed and issued. 
The same secretary .filed the present af- 
fidavit which is the exact reproduction of 
the averments made in the earlier affida- 
vit. Kailasam, J. held that in the absence 
of any corroborative material in the file 
and the fact that an affidavit was not filed 
on an earlier occasion when another order 
was the subject-matter before himself and 
later before the Division Bench, he was 

. not persuaded to ' accept the statement 
made by the Secretary, and rejected it. 
The learned Judge ultimately held that 
that order was invalid. I respectfully 
agree with the observation of Kailasam. J. 
in respect of the affidavit ’filed by the 
Secretary to Government, Food Depart- 
ment. 


8. In the affidavit filed before me, we 
do not- have even the minimum details of 
the . alleged oral discussion between' the 
Secretary and the Food Minister, such as, 
the date and the time of discussion. The 
date of discussion may be relevant especi- 
ally when it is not supported by any docu- 
ment, for the opposite side to know whe- 
ther such a discussion could have taken 
place on the alleged date. It may be open 
to the opposite side, if certain date is 
given, to contend that the concerned 
Minister' was on camp or that he would 
not have been available on the alleged 
date and time. I, therefore, hold that it 
is not established that before passing the 
impugned order, the State GoVernment 
formed an opinion that it was necessary 
and expedient to pass such an order for 
the purposes mentioned in Section 3(1) 
of the Act. The impugned order is in- 
valid. The convictions,' and sentences of 
the petitioners in all these cases are set 
aside. The pending proceedings in cer- 
tain cases are set quashed. The fines, if 
paid, will be returned to the respective 
petitioners. The orders of confiscation in' 
these cases are set aside. The lorries con- 
cerned in Crl. R. C. 1234 and 1441 of 1967 
and 110, 116 and 392 of 1968 will be re- 
turned to the respective petitioners. The 
sale proceeds of the paddy or rice as the 
case may be, would be returned to those 
persons who are entitled to them. .On the 
applications filed by the parties, the lower 
Court will go into the question of o-wner- 
ship of the paddy or rice as the case may 
be and after due enquiry shall return the 
same to the persons entitled to them. The 
proberties concerned in Crl. R. C. 666 and 
667 of 1968 will be disposed of by the 
lower Court after enquiry. The re'vision 
petitions are allowed. 

9. Batch 11. In all these petitions the 
petitioners were convicted under Cl. 3 of 
the Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order 1966 
read with Section 7(1) (a) (ii) of the Es- 
sential Commodities Act, 1955. For the 
reasons given by me in the order relating 
to the previous batch, I hold that this 
order is also invalid. No affidavit has 
been filed by the Secretary to Govern- 
ment, Food Department, similar to the 
one filed in the previous batch. Kailasam, 

J. in W. P. Nos. 1274 of 1968 & 2869 of 1967 
(Mad) held that the impugned order is 
invalid. I respectfully agree with him. 
The convictions and sentences of the peti- 
tioners in these cases are set aside the 
fines, if paid, will be refunded to the res- 
pective petitioners. The orders of con- 
fiscation in these cases are set aside. The 
sale proceeds of the paddy or rice as the 
case may be would be returned to those 
persons who are entitled to them. On the 
applications filed by the parties, the lower 
Court ■will go into the question of owner- 
ship of the paddy or rice as the case may 
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be and after due enquiry, shall return the 
same to the persons entitled to them, 

10. The revision petitions are , allowed. 

Kevision allowed 


AIR 1970 MADRAS 346 (V 57 C 100) 
BAMAPRASADA RAO AND 
RAMANUJAM, JJ, 

M/s. N. Muthiah Achary and Sons, Peti- 
tioner V. State of Madras, Respondent. . 

Tax Case No. 95 of 1966, D/- 12-11- 
1969. , , 

Sales Tax — Tamil Nadu General Sales 
Tax Act (1 of 1959), S. 2 (n) — Sale — . 
Contract for providing and fixing doors 
and window frames in accordance with' 
specification — Contractor undertaking to 
supply materials and to provide the labour 
required for execution of the totality of 
work — Contractor further agreeing to 
receive a consolidated sum as considera-. 
tion therefor — Contract is ono and indi- 
visible — ; Contract is not one for sale of 
materials hut essentially a contract for 
work and labour — Amount of considera- 
tion cannot be assessed to tax. AIR 1965 
Raj 234 & AIR 1969 SC 1245 & AIR 1967 
Raj 50, Rel. on. (Paras 3, 4, 6) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 1245 (V 56) = 

(1969) 24 STC 349, State- of Rajas-, 
than V. Man Industrial • Corpora- 
tion 5 

(1967) AIR 1967 Raj 50 (V 54) =i 
(1967) 20 STC 551,.Nenuram v. 

State of Rajasthan 5 

(1965) AIR 1965 Raj 234 (V 52) = 

(1966) 17 STC 152, Man Industrial 
Corporation Ltd. v. State 5 

(1945) Appeal No. 38 of 1945 (Mad) 

1 . 6 

N. Srinivasan, for Petitioner; K. Ven- 
kataswami. First Asst. Govt. Pleader, for 
Respondent. 

RAhlAPRASADA RAO, J.: This tax 
case is directed against the order of the 
Madras Sales Tax Appellate Tribunal in 
T. A. 103 of 1963.. The assessment relates 
to the year 1960-61. The petitioners who 
are contractors and dealers, submitted a 
quotation to Messrs. Gannon Dunkerley 
and Co. Madras, Pvt. Ltd., to provide and 
fix doors and window frames for certain 
quarters to be constructed by the ' afore- 
said company. There is no written con- 
tract evidencing the bargain between the 
pai ties, Wfiiile quoting for the w’orks, the 
’assessee sent up to the company a memo 
which reads as . follows — 

"Providing and fixing best Indian teak 
w'ood frames only for doprs. windows, 
ventilators, etc., including the cost of 
timber, labour charg es, delivery charges 
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etc., complete, but inclusive of the cost of 
damps.”,' 

This quotation was accepted by M/s, 
Gannon Dunkerley . & Co, which directed 
the assessees to talce details from their site 
representative and put the. work on hand; 
The aisessees having undertaken the work, 
completed the same by providing doors, 
and windows and fixing the same in the 
quarters pointed', out by the company, and 
also subinitted a bill which is noted by the 
Tribunal in their order, ■. The bill which 
is obviously a simple one, whilst reiterat- 
ing the bargain between the parties as 
one for • providing , and fixing doors and 
windows in the quarters, mentioned the 
specification of the -work done, and also 
the composite cost of -the materials, work 
done -and labour ■ charges'. The turnover 
in question' is' admitted as relating to the 
said transaction between the assessee and 
the company. The Tribtmal, after not- 
ing the essential, .facts as cited by us, 
came to the conclusion in the beginning 
that that was a works contract. We may 
state that the assessing authority was of 
the view that the disputed tui-nover w'as 
relateable to sale of materials and even 
so the Appellate Assistant Commissioner 
was of the view that the essence of the 
contract \ras only for the sale of goods 
and not . for carrying out any work alone. 

We have already noticed that , the. Tri- 
bunal in the initial stages was of the view 
that the transaction between the assessees 
and the company was a works contract. 
However, they felt, bound, though they 
were riot inclined to do so, by a decision 
of this Court in App, 38 of 1945 (Mad) 
which was rendered in 1947. The Tri- 
bunal says that the above decision of this 
Court cannot be a basis for the assessment 
in this case. The evidence let in before 
the Tribunal is to the effect that the work 
involved in the instant case was over 
after the filling of the gaps and after the 
doors and . windows were placed . in the 
places with the cement and brick etc. 
Following this eridence, the Tribrmal ob- 
serves^ — 

"This statement conclusively shows that 
even during the assessment year no fi>dng 
was done by the appellants.” ' - . 

How the Tribunal has arrived at this con- 
clusion. is not clear. But, basing their 
decision on the ratio of this Court in App, 
No. '38 of 1945 (Mad) the Tribunal came 
to the conclusion that the contract enter- 
ed into between the petitioners and their 
customers is one for the supply , of the 
wooden article at site and not a worlcs. 
contract involving any elaborate work in 
connection -with the fixing of the frames. 
Tliere' were other aspects also noted by 
the Tribunal: but they v/ere not pre- 
dominently in respect pf the conirnct be- 
tween the petitioners and the company. 
As against the decision of the Tribunal, 



1970 N. M. Achary & Sons v. State (Ramaprasada Rao J.) [Prs. 1-5] Mad. 347 


the present tax revision case has been 
filed. 

2. Mr. Srinivasan, learned counsel for 
the petitioners urges that the contract in 
question lias to be viewed as a whole and 
^ould not be dissected to suit the pur- 
pose of the Revenue and, if this is under- 
stood, the contract is for work and labour, 
though the contract also involves the sup- 
ply of materials by the petitioners to the 
company. The learned coimsel has taken 
us through the contract and stated that 
the decision, hesitantly relied upon by the 
Tribimal, is no longer good law in view 
of the subsequent pronouncements made 
by this Court and the Supreme Court in 
similar circumstances and whilst consi- 
dering other, allied matters. 

3. It is now well settled that, when a 
contract is for fabricating goods of a 
specification and also for the purpose of 
affixing the same in immoveable property 
and the contractor simultaneously ob.Uges 
himself to supply the material for such 
fabrication and provides the labour re- 
quired for .the execution, of the totality 
of the work and further agrees to receive 
a consolidated sum as consideration there- 
for, the contract is one and indivisible. In 
the instant case, from the nature of things, 
it cannot be predicated that the assessee 
intended to sell the material used in the 
bargain. The term 'sale’ has a iuristic 
concept inhered in it. The three essential 
elements constituting a sale, as is rmder- 
stood both in fiscal enactments and 
common law, are (1) that there should be 
an agreement express or_ implied between 
the parties to transfer title in goods; (2) 
that such a transfer should be for valu- 
able consideration, and (3) that as a result 
of the bargain the title in the goods 
should pass, 

4. When in a composite contract as the 
one in the instant case, title in the raate- 

- rial does not pass no sooner they are 
fabricated but only after they are fixed 
to immoveable property, then one of the 
essential ingredients of sale is absent. 
Again, in the light of the facts noticed by 
us, the contract in question is an undis- 
sectable contract. The oneness of the 
contract is maintained throughout and 
severability of the same in any form was 
never intended or possible. The assessees 
had to fabricate the materials in accor- 
dance with the specifications. They had 
to fix them at the places where they were 
directed to affix. They had . no option 
whatsoever to fabricate and affix the 
materials at their choice and volition.. This 
contiguous process and also the test de- 
ployed for effectuating the bargain be- 
tv/een the parties indicate that the con-^* 
tract is an indivisible ohe and it is es- 
sentially a contract for work and labour 
and not a contract for sale .of the mate-* 
rials. Again, the invoice'relied on by the 


assessees provides ample .iustification for 
our above conclusion. The cost of both 
the materials and also labour involved 
therein has been charged on a consolidat- 
ed basis and such composite inclusion of 
the consideration for the work is indica- 
tive of the fact that the contract is one 
and the consideration is for the totality 
of the undertaking. 

5. The literature on the subject has 
flowed 'ever since 1947. But it is un- 
iiecesary for us to note the catena of deci- 
sions on the subject excepting to refer 'to 
a few of them. In Man Industrial Cor- 
poration Ltd. V. The State, (1966) 17 STC 
152 = (AIR 1965 Raj 234) the Court was 
interpreting a contract, whereunder ihe 
assessee undertook to falaricate steel doors, 
Windows, sashes and works of allied nature 
and fix them according to the directions 
of the Government of India which was the 
contractee in that case. The Question was 
whether the assessee was liable to pay 
Sales tax on the amount received by the 
Company under the contract. We may 
incidentally state that the amoxmt paid 
imder the contract was a consolidated 
price. The learned Judges, after noticing 
the various authorities on the subject, 
came to the conclusion that, as there was 
no transfer of immoveable property from 
One person to another for consideration 
and as the contract in question was in- 
capable of being broken up and dealt 
With in component parts, the contract 
was an indivisible contract of work and 
not of sale, and that the assessee was, 
therefore, not liable to sales-tax. This 
Was approved by the Supreme Court in 
State of Rajasthan v. Man Industrial 
Corporation, (1969) 24 STC 349 = (AIR 
3.969 SC 1245). In that case, Shah, J. 
speaking for the court observed — 

"The contract undertaken by the res- 
pondent was to prepare the window- 
leaves according to the specifications and 
to fix them to the building. There were 
not two contracts one of sale and another 
of service. 'Fixing’ the windows to the 
building was also not incidental or sub- 
sidiary to the sale, but was an essential 
term of the contract. The window-leaves 
did not pass to the Union of India under 
the terms of the contract as window- 
leaves. Only on the fixing of the win- 
dows as stipulated, the contract would be 
fully executed and the property in the 
windows passed on th_e completion of the 
work and not before.” 

In that view the ■ Supreme ' Court held 
that the contract was for execution of the 
work not involving sale of goods. In the 
instant . case also, it cannot be said that 
the assessees entered into two contracts, 
one for sale and another for service. The 
two aspects are inextricably mixed up in 
the imdertaldng of the assessees and one 
cannot be torn out from the other. Such 
a nexus between the two is obviously a 
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condition precedent , to find , out whether 
a contract is one of sale or for execution 
of work. In Nenuram v. State of Raias- 
than, (1967) ,20 STC 551- = (AIR 1967 
Raj 50), the contract was for fabricauon 
and affixture of wooden doors and win- 
dows. There also the court held that the. 
contract was an indivisible "iworks • con- 
tract and the amount received by the 
petitioner under the contract coiild not 
be assessed- to sales -tax. 

6. The Tribunal, in fact, found in this 
case that the transaction in question was . 
a works contract., They also agreed that 
the decision of this- court in App. No. -,38 
of 1945 (Mad) would not apply to the 
facts of this case. What ultimately 
prompted them to nega-five the relief to 
the assessees, we are not able to compre- 
hend. As already stated, -the contract in 
question being indivisible and composite 
should be characterised as a contract for 
work and labour and not a contract for 
sale of materials. Tlie disputed turnover 
included in the assessable turnover of the 
assessees has, therefore, to be excluded. 
The tax case is allowed with costs. Coun- 
sel’s fee Rs.- 100. 

Case allowed. 
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FULL BENCH 

K. VEERASWAlvU. C. J.. NATESAH 
AND GOKULAKRISHNAN, JJ. 

The Chief Controlling Revenue Autho- 
rity', Board of Revenue, Madras, Petition- 
er V. Rm. L. Rm. L. Lakshmanan Chettiar, 
Respondent. 

R. C. No. 2 of 1967, D/- 5-1-1970. 

(A) Stamp Duty — Stamp Act (1899), 
Sell. I, Art. 55 — Release — Mother by 
deed giving up her life interest in pro- 
perty in favour of her son and grandson 
— Mother to he paid certain amount 
monthly — Amount to he charged on 
some other property 

— ' Held, deed operated only as release 
and not as conveyance — That release 
was for consideration did not m.ako any 
diScrence ~ (1895) ILR 18 Mad 233 (FB), 
Eel. on. (Para 2) 

(B) Stamp Duty — Stamp Act (1899), 

Sell. I, Art. 23 — Conveyance — Blothcr 
by deed giving up her life interest in 
property in favour of her son and grand- 
son — Mother to be paid monthly amount 
to be charged on. some other property of 
mother — Ilcld, deed did not operate as 
conveyance and hence not chargeahic 
•under Article. (Para 2) 

(C) Stamp Duty — Stamp Act (1899), 
Sch. I, Art. 55 — Release — Characteris- 
tics — No transfer of interest or right to 
another who had no pre-existing right — 
l^glcaso in favour of person having such 
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right — His right or claim is enlarged or 
is made fuller in its content — Case law 
considered. (Para 3) 

Cases Referred: Chronological - ParaS 
(1968) AIR 1968 Mad 159 (V 55) =• 

ILR (1968) 1 Mad 651, Chief Con- 
trolling Authority v. .Patel . S; 

(1967). AIR 1967 SC .1395 (V 54) 

1967-1 SCR 275, Kuppuswami v. , . 
Arumugha 3 , 

(1960) AIR-- 1960 Mad 33 (V. 47) 

, ILR (1959) Mad 552, Hutchi Gow;- . : ' 

der V. Bheema Gowder . . 3 

(1955) AIR 1955 Mad 641 (V 42) 

(1955) 2 Mad LJ 166 (FB), Board . 

, of Revenue v. Murugesa Mudaliar 3, 4 
(1954) AIR 1954 Mad 5 (V 41) =- • 

(1953) 2 Mad LJ 387, S. P.^Chin- 
- nathambiar v. Rama Pandia 3 

(1895) ILR 18. Mad 233 (FB), Ref. 

■ , under. Stamp Act, S, 46 2 

G. Ramaswami, Addl. Go-vt. . Pleader 
and K. -Kmnaraswami Pillai, Asstt. Govt, 
Pleader, ' for Petitioner; A. Sundaram 
Iyer, for K. Hariharan and P,' yiswa- 
nathan, for Respondent. 

VEERASWAMI, C. J.: — This is a refer- 
ence imder the ' Stamp Act, the question 
being whether a document styled as 
partition and release dated 15th June, 
1959, should be termed as a conveyance, 
wliich should attract duty xmder Art. 23 
in the schedule to the Stamp Act. By a 
deed dated 17th January, 1957, the res- 
pondent’s mother to whom the property 
belonged absolutely settled a life intere^ 
in favour of the respondent and his minor 
son, reserving .'at the ^ame time a similar 
interest in herself, and further ' -providing 
that; after her death and of her son, the 
remainder should vest absolutely in the 
respondent’s son and his brothers. The 
document dated 15th Jrme, 1959, which 
followed an arbitration relating to the 
family properties of the respondent, his 
father and his son and to which -the res- 
pondent’s mother was party, purported 
to, di-vide the family properties in accord- 
ance with the terms of the award. The 
document also dealt with the property 
that was the subject-matter of the earlier 
document. 

The operative part of it stated that the 
I mother gave up her life interest in the 
property in favour of .her son and grand- 
son and instead it was agreed that she 
should be paid a sum of Rs, 100 per 
month and the payment of this sum v/as / 
charged on some other property specified 
in the document. The document describ- 
ed itself as a partition and was stamped 
as such. But the revenue considered 
that it v/as a composite document partly 
serving as a partition and partly as a ■ : 
conveyance in so far as it related to the- 
mother giving up her life interest iri the,, , 
property. . ■ 

2. There is no dispute before us. that 
as a partition the document has been cox'*., ' ; 
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rectly stamped. The only question is 
whether the document, in, so far as it ' 
operated for the mother giving up her 
life interest in the property, is a convey- 
ance. We are clearly of opinion that ■ it 
is not and that part of it operated only 
as a release within the meaning of Art. 55 
of the Schedule to- the Stamp Act- That 
such a release is for consideration does 
hot .make any difference to its character 
as such. That much is clear from the 
Reference imder the Starnp Act, ..S. 46, 
(1895) ILR 18 Mad 233(FB). 

3. The essential difference between a 
Conveyance and a release lies in the fact 
that, in the latter, there is no transfer of 
an interest or right to another, who had 
no pre-existing right in it to any extent. 
A release of a right or of a claim can only 
be in favour of a person who had a pre- 
existing right or claim and by reason of 
the release the latter’s right or claim is 
enlarged or is made fuller in its content. 
Kuppuswami v. Arumugha, AIR 1967 SC 
il395 quoting from Hutchi Gowder v. 
Bheema Gowder, AIR 1960 Mad 33 and 
S; P. Chinnathambiar v. Chinnathambiar, 
1953-2 Mad LJ 387 = (AIR 1954 Mad 5) 
accepted the proposition as correct that 
a release can only feed title but cannot 
transfer title or that "renunciation must 
be in favour of a person, who had already 
title to estate, the effect of which is only 
to enlarge the right; renunciation does not 
vest in a person a title where it did not 
exist.” 

4. Board of Revenue v. Murugesa 
Mudaliar, 1955-2 Mad LJ 166 = (AIR 
1955 Mad 641) (FB) was a. case of one of 
the co-owners releasing his right m 
favour of. the rest of the co-owners. This 
court held 'that the document relating to 
it was a release and not a conveyance. 
In expressing that view, Rajamannar, 

C. J., who spoke for the court, observed: 

"In such a case there need be no con- 
veyance as such by one of the co-owners 
in favour of the other co-owners. Each 
co-owner in theory is entitled- to enjoy 
the entire property in part and in whole. 

It is not therefore necessary for one of 
the co-o-wners to convey his interest to 
■the other co-o-wner. It is sufficient' if he'- 
releases his interest. The result of such 
release would be the enlargement of the 
share of the other co-owner. There can 
be no release by one person in favour of 
another, who is not already entitled to 
the proper^ as a co-o-wner.” 

5. Chief Controlling Authority V, 
Patel, AIR 1968 Mad 159 which, like 
Board of Revenue v. Murugesa Mudaliar, 
1955-2 Mad LJ 166 = (AIR 1955 Mad 
.641 FB), was under the Stamp -Act, took 
a similar -view. Both these, cases related 
to release of a co-o-wner’s right in favour 
of the rest of the co-o-wners. 'We are 
here concerned -with joint possession and 
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one of the persons entitled to joint pos- 
session giving up her right to such pos- 
session. The release, as in the case of a 
release in co-o-wnership, goes to enhance 
the_ interest of the rest of the persons 
entitled to joint possession. 

- 6.' The question referred to -'us is 
amply covered by authorily -with which 
we find ourselves in entire agreement. 
The question is,' therefore, answered 
against the Revenue, as we hold that the 
document was rightly stamped and that 
the material part imder consideration 
operated as a release arid not as a con- 
veyance, .Costs Rs. 250. 

Reference answered. 
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FULL BENCH 

K. VEERAS'WAMI, C. J., NATESAN 
AND GOKULAKRISHNAN, JJ. 

Chief Controlling Revenue Authority, 
Board of Revenue, Madras, Petitioner v, 
B. P. Eswaran (Died) and others. Respon- 
dents. 

R. C. No. 2 of 1968, D/- 5-1-1970. 

(A) Stamp Duty — Stamp Act (1899), 
S. 49(d) — Allowance for spoiled stamps 
— Section does not contemplate allow- 
ance where a composite instrmnent em- 
bodying rights and liabilities fails only in 
part and is good for the remaining part. 
In the case of an instrument which is a 
composite document creating not merely 
a right by way of conveyance which fails 
for want of title but also stipulating for 
compensation or indemnity for loss re- 
sulting from that cause, the instrument 
as a whole is not absolutely void from the 
beginning within the meaning of S. 49(d). 
AIR 1922 PC 403,- Dist. (Para 4) 

, (B) Contract Act (1872), S. 65 — Ob- 
ligation to refxmd benefit — Conveyance 
with covenants for indemnity — Instru- 
ment providing liquidated damages or 
mode of recovery or indicating the source 
from which loss coiild be recovered . — 
These stipulations (notydthstanding the 
failure of the conveyance for want of 
title) would continue to be valid and 
actionable eyen apart from the basis of 
S. 65. (Para 4) 

Cases Referred : Chronological Paras 
(1922) AIR 1922 PC 403 (V 9) = 

50 jnd App 69, Har Nath Kuar 
V. Indar Bahadur 3 

Addl. Go-vt. Pleader, for Petitioner; K. 
Raju K. Ltikose, for Respondents. 

K. VEERAS'WAMI, C. J. This is a 
reference under S. 57 of the Indian Stamp 
Act. The question is— 

""Whether on the facts and circumstan- 
ces of this case the sale deed dated 7-4- 
1965 executed by Thirumathi Pattammal 
and Pushpavathi Ammal in favour of the 
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respondent herein is absolutely void in 
law from the beginning and the refimd 
of the value of stamps affixed on the in- 
strument in question can. be allowed?” • 
The ‘facts stated by the Chief .Controlling 
Revenue Authority are that after the con- 
veyance, it was found that the vendor 
had no title to the property covered by 
the document and, for that reason, the 
vendor executed another document con- 
veying a different property. The first 
sale deed was valued as a conveyance. 
The point is whether because the vendor 
had no title, it could be. regarded as one 
found to be absolutely void in law from 
the beginning within the' meaning of 
Section 49(d) of the Stamp Act. 

2. The sale, deed contained, besides 
the operative part of the conveyance, co- 
venants as to title and' indemnity. It 
provides that if right in respect of the 
property conveyed is found vested in a 
third party, the vendor would, at his own 
expense, malce good the consequent loss 
to the vendee. Sec. 3 is the charging 
section and it says that the instruments 
specified therein shall be chargeable with 
duty of the amount indicated in the 
schedule to the Act. The schedule gives 
the description of each instrument and 
the relative amount of duty payable in 
respect thereof. An instrument is defin- 
ed by Sec. 2(14) to include every docu- 
ment by which any right or liability is 
proposed to be created, transferred, limit- 
ed, extended, extinguished or recorded. 
"Where the instioiment is a conveyance, it 
is charged accordingly, but where it is a 
composite document, as for instance con- 
taining a conveyance by way of sale, 
mortgage, charge, or exchange or release, 
tlie instrument will be liable to duty on 
each one of those transactions. In other 
words, by the definition of instruments it 
may be a document which creates rights 
or liabilities and it is with reference to 
such rights and liabilities created by the 
document that the chargeability to duty 
will have to be decided, as to whether 
duty is payable as a conveyance arid also 
as on any other basis. Sec. 49 contem- 
plates allowance for spoiled stamps and 
clause (d) provides for allowance if an 
instrument executed by a party has been 
afterwards found to 'be absolutely void 
in law from the beginning., Instrument 
has been defined in the Act in the sense 
of a document which creates rights and 
liabilities with reference to which cliarge 
to stamp duty is determined. 

3. "Wliere an instrument is a docu- 
ment which is a con\'eYance simpliciter 
witiiout anything more and the title to 
tlie property conveyed is found to be 
wanting, it udll, in our opinion, fall 
clearly vdthin the meaning of Sec. 49(d). 
In that ca.se, as held by the Piivy Coun- 
cil in Hamath Kuar v. Indar Bahadur, 
AIR 1922 .PC 403, the agreement would 
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be manifestly void from, its inception be-, 
cause its subject-matter was incapable of 
being botmd in the manner, stipulated. In 
that case the courts in India had held 
that the transfer was inoperative, as the 
vendor at the date of the execution of the 
document had no interest . capable of 
transfer but m'erely an expectancy. The 
suit by the purchaser • was for. possession 
of the villages covered by- the conveyance 
with an alternative prayer for payment of 
money. The Privy Coimcdl held that the 
plaintiff was entitled to recover under 
S. 65 of the Contract Act, , 

4. We are, however, of the view that 
while the principle of the decision of the 
T?ii\y Council would doubtless be appli- 
cable to a case of conveyance simpliciter 
in which title in the vendor was found to 
be . totally wanting, it cannot be 
extended to the, case of an, in- 
strument which is a composite 
document creating not merely a right by 
way of conveyance which fails for Avant 
of title', but also stipulating for compen- 
sation or indemnity * for loss resulting 
from that cause. The sale deed in ques- 
tion while asserting that the title was 
with the Vendor cleaidy set out that if any 
right in respect of the property was 
found to inhere in a third party,’ the 
vendor would make himself liable for the 
loss ensuing therefrom and such a loss 
the purchaser could recover also from the 
other properties of the vendor. In the 

■ case of such an instrument, notwithstand- 
ing the fact that the conveyance, whicli 

■ is of course the main purpose of the docu- 
ment, has failed, the instrument as a 
whole is not absolutely void from the 
beginning. If it is a case of a riaere con- 
veyance without covenants for indemnity 
and the conveyance fails, Section- 65 of 
the Contract Act may well be the basis, 
as was the case in the Privy Coimcil deci- 
sion. But where the instrument provid- 
ed for liquidated damages or the mode 
of recovery or indicated the source from 
which the loss could be reimbursed, those 
stipulations notwithstanding the failure of 
the conveyance for want of title would 
still be valid and would be actionable 
apart from, the basis of Sec, 65 of the 
Contract Act. On that view, it is riot pos- 
sible for us to say that the instrument in 
this case as a whole is void absolutely 
from the beginning. Sec, 49(d) does not 
contemplate allowance for spoilation of 
stamps, where a composite instrument 
embodying rights and liabilities fails only 
in part and is good for the - remaining’ 
part. 

5. "We are, therefore, of opinion that 
Section 49(d) of the Stamp Act cannot be 
invoked. "tVe answer the -question in 
favour of the Revenue. Costs Rs. 250/-;-. 

Reference ans%vered in negative,: 
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AIR 1970 MADRAS 351 (V 57 C 103) 
KRISHNASWAMY REDDY, J. 

Public Prosecutor, Appellant v. Peni- 
mal Naidii and others, Respondents. 

Criminal App. Nos. 413 and 494 of 
1966 etc., Crl. R. C. No, 258 of 1966, etc.,' 
D/- 16-12-1969. 

^A) Madras Paddy and Rice (Move- 
ment Control) Order (1965) — Validity 

— Order has expired on 20-6-19G5 be- 
cause the concurrence of the Central 
Government was not obtained within a 
month after R. 125 (3-A), ' Defence of 
India Rules (1962) came into force on 25- 

5- 1965. ' (Para 3) 

(B) Madras Paddy and Bice (Move- 
ment- Control) Order (1964) — Validity — 
Order has expired on 20-6-1965 because 
the concurrence of the Central Govern- 
ment was not obtained within a month 
after R. 125 (3-A), Defence of India Rules 
(1962) came into force on 25-5-1965. 

(Para 5) 

(C) Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order (1965) 

— Validity — Order has expired on 20- 

6- 1965 because the concurrence of the 

Central Government was not obtained 
within a month after R. 125(3-A) Defence 
of India Rules (1962) came into force on 
25-5-1965. (Para 6) 

(D) Madras Paddy and Rice (Declara- 

tion and Requisitioning of Stocks) Order 
(1964) — Validity — Order has expired 
on 20-6-1965 because the concurrence of 
the CentrM Government was not obtained 
within a month after R. 125 (3-A), De- 
fence of India Rules (1962) came into 
force on 25-5-1965. (Para 6) 

(E) Madras Paddy and Rice (Declara- 
tion and Requisitioning of Stoclss) Order 
(1964) — Validity — Order has expired 
oh 20-6-1965 because the concurrence of 
the Central Government was not obtained 

' within, a month after R. 125 (3-A), De- 
fence of India Rules (1982) came into 
force on 25-5-1965. (Para 7) 


The Assistant Public Prosecutor, for 
the Appellant; C. K. Venkatanarasimhan, 
N. Dhinakaran and P. C. Kurian, for the 
Respondents in Crl. Appeals; C. K. Ven- 
- katanarasimham, M. Narayanamurthi, G. 
Gopalaswami, C.'F. Louis, S. S. Bharad- 
wa.i M Sugananthan, K. Ramachandran, 
R. Sundaralingam, R. Santhanam, P. R. 
Vasudeva Iyer, T. S. Arunachalam, B. 
Soundarapandian, R. Shanmugham, 
Fyzwe Mohammed, S. M. Subramaniam, 
s' R. Srinivasan, V. P. Raman, K. A. Pan- 
chanakesan, L.. J. A. Menezes; kl f- pethu 
and K. Gopalachari, for the Petitioners 
(in Crl. R. Cs.). 

JUDGMENT : — First Batch : — These 
cases relate to offences under the Madras 
Paddy and Rice (Movement Control) 
Order , 1965. The only point raised' m 
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these cases is that the ^Madras Paddy and 
Rice (Movement Control) Order, 1965 is 
not valid on the ground that the concur- 
rence of the Central Government was pot 
obtained within thirty days after sub- 
rule (3-A) of Rule 125 of the Defence of 
India Rules, 1962 came into force. , Sub- 
rule (3-A) of Rule 125 of the Defence of 
India Rules came into force on 20-5-1965. 
The Madras Paddy and Rice (Movement 
Control) Order, 1965 was passed in exer- 
cise of the powers conferred by sub- 
rule (2) of Rule 125 of the Defence of 
India Rules, 1962 read with sub-rule (3) 
and clause (b) of sub-rule (9) of that rule, 
by the Governor of Madras, which came 
into force on 1-1-1965. At the time when 
the Madras Paddy and Rice (Movement 
Control) Order. 1965 was passed,, sub- 
rule (3-A) to Rule 125 of the Defence of 
India Rules was not in force. Therefore, 
it may be necessary to examine the scope 
of sub-rule (3-A) of Rule 125, which runs 
thus: 

"Notwithstanding anything contained In 
sub-rules (2) and (3), an order under 
these sub-rules for regulating by licences, 
permits . or otherwise the movement of 
transport of any foodstuffs including edi- 
ble oil-seeds and oils, or for controlling 
the prices or rates at which any such 
■foodstuffs may be bought or sold, shall 
not be made by the State Government 
after the commencement of the Defence 
of India (Third Amendment) Rules, 1965, 
except with the prior concurrence of the 
Central Government, and any order made 
before such commencement under these 
sub-rules for any of the purposes afore- 
said by a State Government or any officer 
or authority authorised by it in that be- 
half shall cease to have effect on the ex- 
piry of a period of thirty days from such 
commencement except as respects things 
done or omitied to be done before such 
expiry, unless such order is confirmed by 
Central Government before such expiry.’.’ 
The latter portion of sub-rule (3-A) is 
relevant in respect of these cases. It is 
clear that in respect of the order in ques- 
tion, imless the confirmation of the Cen- 
tral Government is obtained on or before 
20-6-1965, it would, expire. The prosecu- 
tions in all these cases were in relation 
to matters done or omitted to have been 
done after 20-6-1965. These things done 
,or omitted to have been done before 
20-6-1965 would be valid for the simple 
reason that this order was in force till 
that time. 

2. The question that arises in respect 
of these cases where the prosecution was 
launched in respect of certain things done 
or omitted to be done after 20=6-1965 is 
whether the confirmation as required 
under sub-rule (3-A) was obtained by the 
State Government from the Central Gov- 
ernment. The learned Public Prosecutor 
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admits tliat there is no notification pub- 
lished in the Gazette of India in respect 
of confirmation of this order* But, how- 
ever, he drew my attention to a letter 
purported to have been sent by the Minis- 
try of Food and Agriculture, Government 
of India, imder the signature of the Under 
Secretary, dated 11-6-1965, addressed to 
the Secretary to the Department of Food 
and Agriculture, Government of Madras, 
stating that with reference to their letter 
dated 31st May 1965, he was directed to 
state that the Government have confirm- 
ed the follov/ing orders which includes 
(1) The Madras Paddy emd 'Rice (Move- 
ment Control) Order, 1965; (2) Tlie Mad- 
ras Paddy and Rice (Declaration and -Re- 
quisitioning of Stocks) Order 1964, and 
(3) The Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order, 1965. 

3. It is contended for by the learned 
counsel, appearing for the accused in all 
these cases, that the letter sent by the 
Under Secretary, Ministry of ' Food and 
Agriculture to the Secretary to Govern- 
ment, Department of Food and Agricul- 
ture, Government of Madras, stating . that 
the Government of India had confirmed 
the order in question is not sufficient 
compliance under sub-rule (3-A) of rule 
125. It is further contended that such 
confirmation must not only be made by 
the Central Government but dso it must 
be made by a notification- published in the 
Official Gazette of the Government of 
India. -There is force in their contention. 
A mere letter passed between ' the 
t\vo Governments would not be suffi- 
cient to validate the order im- 
less the confirmation, which is the 
condition precedent, to validate the order 
is officially notified, so that the citizens 
who are alTected by such order -will know 
whether the order had come into force 
for them to obey. In the absence of such 
notification in the Official Gazette .and 
much less in the absence of evidence that 
such confirmation was made by the Cen- 
tral Government, excepting the letter 
that has been produced before me, I am 
of the view tliat sub-rule (3-A) was not 
complied with and eventually, I hold that 
this order had expired on the ZOtii June 
1965 for the reason that no valid con- 
firmation was obtained within a month 
after sub-rule (3-A) came into force. 

4. All the prosecutions in respect of 
offences committed after 20-6-1966 under 
this order are quashed. All the convic- 
tions and sentences passed under this 
order are set aside. The appeals filed by 
, die Public Prosecutor are dismissed. The 
rerisions filed by the accused are allowed. 
Tlie order of confiscation made in all 
these cases on a conviction or irrespective 
of the conviction are all set aside. The 
sale proceeds in respect of -tlie properties 
seized in , all -tiiese cases are directed to 
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be returned to those persons who claim 
them on their filin g applications , before 
■the lower courts. The fines,- if paid, sviU 
be refimded to the petitioners. . . 

5. Second , Batch;— These ’ appeals 
were filed hy the Public Prosecutor 
against the order of acquittal of the ac- 
cused in these cases, by the Judicial Sub- 
Magistrate, Madurai in respect of offences 
under , S.- 3 of the Madras Paddy and Rice 
(Movement Control) Order 1964. The 
offences in these cases were said -to have 
been ■ committed on 23-10-1965; 23-9-1965 
and 22-11-1965 respectively after sub- 
rule {3-A) or Rule 125 of the Defence of 
India Rules came into force, which ivas 
on 20-5-1965. For the reasons given by 
me in the earlier batch just now disposed 
of, I hold that the order under which 
the respondents were prosecuted, expired 
on or after 20-6-1965. These appeals are 
dismissed.- 

6. Third Batch: — In this batch, CrL 
R. C. 315 of 1966 and 91 of 1967 relate 
to offences under the Madras Paddy and 
Rice Dealers (Licensing and Regulation 
Order 1965 and Crl. R. C. 316 of 1966 re- 
lates to the offence under the Madras 
Paddy and Rice iDeclaration and Requi- 
sitioning of Stocks) Order 1964. In these 
cases, the offences were committed sub- 
sequent to 20-6-1965. For ' the reasons 
given by me in the first batch of cases, 
1 hold that the orders were not valid at 
the time the offences . were committed. 
The proceedings concerned in Crl. R. C. 
Nos, 315 and 316 of 1966 are quashed. 
The conviction of the petitioners in Crl. 
R. C. 91 of 1967 are set aside and the fine, 
if paid, will be refunded to the petition- 
ers. "i^e confiscation in these cases are 
set aside. The sale proceeds of the pro- 
perties seized would be returned to the 
claimants by tlie lower court after due 
enquiry. 

7. Fourth Batch: — These -two cases re- 

late to offences under the Madras Paddy 
and Rice (Declaration and Requisitioning 
of Stodrs) Order 1964. The offences in 
these cases were committed subsequent to 
20-6-1965. For the reasons given by me 
in the first batch of cases, I hold that the 
order in qiiestion was not valid at the 
time the offences v.'ere committed. The 
convictions and sentences are set aside. 
The fine, if paid, vdll be refunded to the 
petitioners. The confiscation in these 
cases are set aside. The sale proceeds of' 
properties seized would 'be returned to 
the claimants by the lower Court after 
due enquiry. ' . 

Order accordingly. 
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FULL BENCH - 

. K. VEERASWAMI. C. J., NATESAN. 

. . AND SOMASUNDARAM. JJ. - 

State of Madras represented by SpE 
Tahsildar Regional EngineerinS; CoUege 
Scheme, Tiruchirapalli, Petitioner, .v. 
Muthurethinam and others. Respondents. 

C. M. P, Nos. 13533 to 13535, 13539, 

13540, 13542 and 13543 of 1967 in Appeal 
S. R. Nos. 30109, 30097, 30105, 30125, 
30113, 30089 and 30085 of 1966 respective- 
ly, D/- 17-11-1969, decided by FB on 
Order of Ref. made by Venhataraman and 
•Ramamurthi,''JJ., D/- 19-12-1968. 

(A) Limitation Act (1908), S. 12(2) — 
Exclusion of time ■ — Common judgment 
of Court — Appeals filed by common 
appellant — Copy of judgment filed along 
with one appeal only — Exclusion of time 
would also enure to connected appeals 
filed by him. AIR 1967 Mad 122 & AIR 
1915 Mad 493(2), Overruled. 

.Where a Court passed a common judg- 
ment disposing' of together certain con- 
nected land acquisition references and 
the common appellant filed a copy of the 
Sudgment in one of the connected appeals 
and filed copies of decrees in each of all 
the appeals, the benefit of exclusion- of 
time under S-. 12(2) on the basis of _en- 
' dorsements of the time taken in ' furnish- 
ing the certified copy of the judgment 
wotild be available for all the appeals 
against the common judgment. AIR 1920 
Pat 535, Applied.; AIR 1967 Mad 122 & 
AIR 1915 Mad 493 (2), Overruled. 

(Para 21) 

(B) Limitation Act (1908), S. 12(2) — 
Whether once a certified copy of the judg- 
ment and decree firrnished the basis for 
exclusion under S. 12(2) and (3), it would 
eniure to the benefit of not merely the 
appellant who had secured them but also 
to other parties to the judgment appeal- 
ed against, whether or not they filed ap- 
peals together or separately on the same 
day oir different dates. (Quaere). 

(Para 20) 

(C) Civff P. C. (1908), O. 41, R. 1 — 
Dispensing with production of copy of 
judgment — Power of High Court. AIR 

1945 Mad 353, Diss. 

(Per Venkataraman and Ramamurti, 
fj. in order of reference); In case of ap- 
peals to the High Court it has power to 
dispense with the production of the copies 
of judgment along with the memorandum 
of appeals. AIR 1945 Mad 353, Diss.; AIR 

1946 Mad 163, Foil. (Para 3) 

Cases Referred : Chronological Paras 
(1967) AIR 1967 Mad 122 (V 54) = 

1966-2 Mad LJ 380, State of Mad- 
ras V. Md. Siraiudeen 13, 14, 19 

(1966) AIR 1966 SC 1713 (V 53) = 

1966 SCR (Supp) 46, Addl. Collec- 
tor of Customs y. Best and Co. ^ 
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(1946) AIR 1946 Mad 163 (V 33)=. 

1945-2 Mad LJ 563, RayaUa 
Ramappa, In re 3 

(1945) AIR 1945 Mad 353 (V 32) =; 

1945-1 Mad LJ 268,- Jami Kur- 
manus. In re ‘ 3 

(1928) AIR 1928 PC 103 (V'15) 

55 Ind App 161, Jijibhoy Surty v. . 

T. S. Chettiar 17, 19 

(1920) AIR 1920 Mad 159 (2) (V 7) = 

ILR 43 Mad 633, Aminuddin Sahib 
V. Pyari Bi , '20 

(1920) AIR 1920 Pat 535 (V 7) = 

,1 Pat LT 562, Bibi UmtuI Rasul 
V. Ramcharan . . ' 19 

(1915) AIR 1915 Mad 493- (2) (V 2)=. 

25 Ind Cas '28, Avudiammal v. • 
Ganapathi 19 

.(1907) ILR 29 All 265 = 4 All LJ 
152, Ramkishan Shastari. v. 

Kashibai ' . 20 

G. Ramaswami, Addl. Govt, Pleader, 
for Petitioner; N. Sivamani, P. S. 
Srisadam, N. K. Ramaswami, for Respon- 
dents. 

ORDER OF REFERENCE. 
RAMAMURTI, J, In a batch of 
Land Acquisition cases, a common judg- 
ment was delivered by the trial Court. The 
State of Madras obtained 12 printed copies 
of judgment and filed an appeal which 
(for the sake of convenience) may be re- 
ferred to as the main appeal. In the 
other appeals, the memorandum of appeal 
was accompanied only by a copy of the 
relevant decree along with a petition to 
dispense with the production of printed 
copies of judgment on the ground that in 
the main appeal, 12 printed copies had 
been filed. Along with this, a petition 
has also been filed, in each of these ap- 
peals, to excuse the delay, if any, in filing 
the appeals as they would be barred by 
limitation if the time taken for obtaining 
certified copies of the relevant decrees 
alone is taken into account under S, 12 
of the Limitation Act, hereinafter refer- 
red to as the Act. 

■ 2. In all cases, where a common judg- 
ment is delivered disposing of a batch of 
cases, the practice of this court has been 
to dispense wth the production of the 
printed copies of the judgment in the rest 
of the appeals provided in one appeal the 
requisite number of printed copies of the 
common judgment are filed. Following 
this practice, (we?) dispense with the 
production -of the copies of the printed 
judgment in the present batch of appeals. 

3. Mr. Sivamani, learned counsel for 
the respondent drew our attention to the 
decision of Byers J. in 'Jami Kurmanus 
In re, 1945-1 Mad LJ 268 = (AIR 1945 
Mad. 353) in which the learned Judge 
after comparing the language of O. XLI, 
Rule 1, C.P.C. and O. XLI-A, Rule 2, subr 
rule- (i), C.P.C., held that in the case' of 
appeals to the High Court, it has no 
power to dispense mlh the production of 
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the copies of the judgment. Our_ atten-, 
tion was also drawn to the decision of 
Chandrasekhara ' Aiyar J. in Eayalla 
Ramappa in re, 1945-2 Mad LJ 563=fAIR 
1946 Mad 163) in which the learned Judge 
differing from Byers J. held that the 
High Coxrrt has such a power. With res- 
pect we agree wdth the decision of Chan-, 
draselihara Aiyar J, A reading of all 
the provisions of O. XLI-A dealing "with 
appeals to the High Court from the sub- 
ordinate courts shows that the provisions 
of O. XLI would undoubtedly apply to 
appeals in the High Court subject only 
to the modifications contained in 
O. XLI-A. The provisions of O. XLI-A 
have to be necessarily read into and ap- 
plied along with the provisions of O. XLI 
and the provisions of O. XLI-A would 
prevail only to the limited’ extent to 
which there is a special provision. In 
other words, the procedural law govern- 
ing appeals to the High Court is 'the com- 
bined operation of O. XLI and ,0. XLI-A 
the latter Order prevailing only to the 
limited extent of a different specific pro- 
vision. The provisions of O. XLl-A can- 
not be applied in isolation. So far as the 
requirement of production of the copy of 
the judgment is concerned, in the case 
of an appeal to the High Court, a memo- 
randum should be accompanied by print- 
ed copies and they should be twelve in 
number. It is only to this extent that 
there is 'a variation and in other, respects, 
the provision in O. XLI would apply and 
this court wUl have imdpubted jurisdic- 
tion to dispense mth the production of 
the copies of judgment in a proper case. 

4. If a Sub-Court or a District Court 
has jurisdiction- and power to dispense 
with the production of a copy of the judg- 
ment in an appeal preferred to it, we do 
not find any reason why the High Court 
should be denied such a power, in the 
case of an appeal preferred to the .High 
Court. The provision for dispensing, with 
is specially provided in O. XLI, Rule 1 
only because of the clear necessity felt 
for sudi a provision, as otherwise, serious 
hardship and injustice would arise. In 
innumerable cases, the appellant may 
not be in a position to file the copy of the 
judgment and unless such a power is re- 
served to Subordinate Courts, the right of 
appeal itself w’ould become illusory and 
futile. It is obvious that the position 
must be the same witli regard to appeals 
preferred to the High Court and there is 
no basis to make any distinction beUyeen 
the two sets of appeals. That, this is tlie 
only correct view, also follows from the 
provisions of O. XLII goverrung procedure 
in the case of' second appeals. Order XLH 
contains only one rule to the effect that 
the rules of O. XLI and O. XLI-A shall 
apply, so far as may be. to appeals to the 
High Court from appellate decrees. There 
caimot be any doubt that in the case of a 


second appeal, the High Court' 'hay* y,, 
power to dispense with the production of . ; 
judgment. The Madras Amendment con- - 
.sists of three rules. Order XLU, Rules 1, 

2 and 3. Order XLII, Rule 1 states that . ' : 
Orders XLI and -XLI-A shaU apply, to - 
second appeals to the Hi g h . Court, We 
are not prepared to accept any interpfela- .. 
tion tvhich will involve this anomaly, that 
the High Court will have power in the 
case of second appeals, to dispense with 
production of , copies of judgnaent and no 
such power in the case of first, appeals. 
We do not find, anjHlung either in the 
scheme or the language of, the. provisions • 
of O. XLI-A to .deny the. High Court such . 
a power which is so . vital and - necessary. 
For , all these reasons and following the 
■uniform practice of this court, the pro- 
duction of the copies of judgment, is dis- ; 
pensed with in this batch of appeals. 

5. The question, next arises whether 
there is any delay in -filing these appealsr 
this 'point is linlced up TOth the question 
whether the appeUants are entitled to the 
exclusion of time taken for obtaining the 
printed copies of the judgment, which 
have been filed in the main ' appeaL 
(After referring to the relevant case law, 

His , Lordship put qp the papers before 
his Lordship the Chief Justice for mak- 
ing, reference to a Full Bench.). 

ORDER OF FULL BENCH 

12. K. VEERASWABH C. J. The 
question we are called upon to ansAver is 
whether the benefit of exclusion of time 
under S. 12(2) of the Indian Limitation 
Act. ,1908 is available to each of the ap- 
peals, which are all directed by tlie same . 
appellant against a common judgment 
disposing of together' certain connected 
land acquisition references, or, to only 
one of tte appeals pn which . alone certi- 
fied copies of the judgment and decree 
were filed along with the related memo- 
randum of appeal. The. common judg- 
ment of the court below was dated 2-12- 
1965 and an application for a copy there- 
of and of the decree was made oh 6-12- 
1965. The copies of the judgment and 
decree were delivered to the appellant 
on 15-4-1966 and the appeals were filed 
on 4-7-1966, 

1.3. There is no dispute, that so far a.s ■ 
the appeal in which the copies of the 
judgment and decree were filed is con- 
cerned, it \vas in time, having regard to , 
the time to be excluded in furnishing the 
copies. We may. mention that certified 
copies of the decree w^ere filed in each 
of the appeals, but, applications "were fil- 
ed to dispense with production of copies 
of tiie judgment in the appeals except in 
the main one in v/hich. as we said, they 
had been produced. These applications 
have since been allowed. On the as.surap- 
tion that these appeals, except the main 
one, were out of lime, applications also . 
were talien out for excusing the delay la 
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filing , them. Evidently this procedure 
was followed because of State of Madras 
V. Md. Sirajudeen, 1966-2 Mad LJ 380 = 
(AIR 1967 Mad 122) which .was decided 
by two of us constituting a Division 
Bench. Verikataraman . and Ramamurti 
JJ. before whom , the , applications went 
up for disposal, being of the view that 
1966-2 • Mad :LJ 380 = (AIR 1967 Mad 
122) . required reconsideration they . have 
referred the matter to a Full Bench for 
an authoritative, decision on the points to 
wit, whether in, the appeals arising from 
a common judgment disposing of a batch 
of suits a party will be entitled to exclu- 
sion of time imder S. 12 of the Limitation 
'Act in respect of all the. appeals, tlrough 
he had, obtained only one set of copies of 
iudgmeht. 

14. 1966-2 Mad LJ 380 (AIR 1967 
Mad 122) expressed the view that the 
time for preferring an appeal should be 
calculated on the endorsements on the 
copies of judgment produced in each- of ' 
the appeals, even if they were filed in a 
batch and in one of them such copies 
were produced and in the rest their pro- ^ 
duction was dispensed ■with. At the same ' 
time it was felt in that case that delay, in 
such cases might, however, be excused in 
the circumstances. The correctness of 
this view has been examined by us and 
we are of opinion that, on a proper con- 
struction of S. 12(2) and (3) and of the 
principles evolved by some of the decid- 
ed cases relevant to the question, the 
view in 1966-2 Mad LJ 380 == (AIR 1967 
Mad 122) does require modification. 

15. ' S. 3 of the Limitation Act <&ecfs 

that any appeal preferred after expiry of 
the period of limitation prescribed there- 
for by the First Schedule should be dis- 
iriissed. Part III contains the procedure for 
computation of the period of limitation, 
and S. 12 allows exclusion of time in the 
computation. In computing time the day 
.from -vi'hich the period is to be reckoned 
has to be excluded. Sub-sec. (2), which is 
in point here, is: , 

'Tn computing the period of limitation 
prescribed for an appeal, an application 
for lea've to appeal and an application^ of 
a re'view of judgmeiit, the day on which 
the judgment complained of was pro- 
nounced and the time requisite for ob- 
taining a copy of the decree, sentence or 
order appealed from or sought to be re- 
viewed, shall be excluded”. 

The next sub-section says that where a. 
decree is appealed from or sought to be 
re-viewed, the time requisite for obtaining 
a copy of the judgment, on which it is - 
iormded, shall also be . excluded. On a. 
careful reading of these pro-visions it is 
evident that they, are not in any_^ -way’ 
qualified or limited in their; applica-tion 
by anything outside these pro-visions. The 


direction by those pro-visions is that in 
computing time for purposes of exclusion 
thejday on which the judgment appealed 
against was pronounced - and -the time 
required for obtaining a copy of the 
decree as _weU as of the judgment should 
be.. taken into account for exclusion. The 
pro-visions are silent as to who should 
apply, for such copies or whether they 
should at all be filed along with the a-p- 
peals. But Order XLI, Rule 1 C.P.C.. as 
in force in this State, requires that every 
memorandum of appeal should be accom- 
panied by a copy of the decree appealed, 
from -and also a copy of -the judgment. 
This requisite, except as to -the decree, 
is not an inflexible rxfie, as the co-urt has 
the; power to dispense -with the produc- 
tion of copies of the judgment. This pro- 
■vision of the Code, however, is ob-viously 
■unrelated to S. 12 of the Limitation Act, 
and cannot be understood, in our -view, 
as enjoining that exclusion for computa- 
■tion 'of time for limitation for an appeal 
should only be based on the endorsements 
in the certified copies of the judgment 
necessarily to be filed there-with. O. XU, 
Rule 1 C. P. Code,, is limited to the pro- 
cedure in filing an'appeal and is concern- 
ed -with the form of -the memorandum of 
appeal and the enclosures thereto. That 
rule has -nothing to do -with the exclusion 
of time which is entirely dependent on 
S. 12 of the Limitation Act. .The result 
of this -view of the scope of S. 12 of the 
limitation Act and O. XLI, Rule 1 is 
■that there is no interdependence or con- 
nection between them so that whether or 
not an appellant is entitled to exclusion 
of time -will not depend upon any requisi- 
tion for filing of copies of judgment and 
decree in an appeal, though of course, ex- 
clusion of time has to , be determined in 
the light of the endorsements on the 
certified copy of the judgment or the 
decree, or both, as the case may be, as 
to the time taken in supplying them. 

16. 'Where, therefore, several appeals 
arise from , a common judgment and they 
have been filed by the same party, there 
is nothing to prevent him' from relying 
on a copy of the judgment or decree, or 
both, filed in only one of them, for exclu- 
aon .of time in computing lirnitation for 
each of. such appeals. For that purpose 
the par^ concerned is not required by 
S. 12(2) to file copies of the judgment 
and decree along -with the, memoranda of 
any of the appeals. That requisite, as We 
said, flows not from the pro-visions of 
the Limitation Act but from the proce- 
dure prescribed by O. XLI, Rule 1 C.P.C. 
The idea in allo-wing exclusion of time 
for computation of limitation is to aUow 
the party concerned time to consider 
whether he is called upon to file an ap- 
peaL If that is borne in mind, we do not 
see why a copy of the judgment and 
decree filed in one of the appeals cannot 
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be made use of for purposes of getting - 
exclusion of time in the other connected 
appeals filed along with it simultaneously 
by the same party. If in such appeals it 
is shown wth reference to -the endorse- 
ments on the copies of the judgments, and 
decrees that by the exclusion of time 
warranted by them the appeals are in 
time, the requirement of the limitation' 
Act is satisfied. On that view no ques- 
tion of limitation will, therefore, arise in 
the appeals. Dispensation of production 
of copies of the judgments is called for 
only because of O. XIJ., Eule d C.P.C. 

17. The view we have just expressed, 
winch is based on a reading of S, 12. ^ is 
also, as it seems to us, in consonance with 
the decided cases. Jijibhoy Siurty v. T. S. 
Chettiar, AIK 1928 PC 103 though not 
concerned with appeals from a common 
judgment, laid down, on a construction, 
of S. 12(2) of the Limitation . Act, -that 
this section was not qualified by the Civil 
Procedure Code or any other Act, hut 
contained an independent direction for 
exclusion of lime. The -Privy Coundl 
there rejected a, contention that because^ 
no enclosure was required by. the proce- 
dural rules to be filed of copies 
of the judgment and decree along with a 
memorandum of appeal, it followed that 
limitation should be computed without ex- 
clusion of time taken for obtaining those 
copies. Dealing with that question, the 
Doard observed: — 

"Their Lordships have now to return 
to the grammatical construction of the 
Act, and they find plain words directing 
that the time requisite for obtaining the 
two documents is to be excluded from 
computation. S. 12 makes no reference 
to the Civil Procedure Code or to any 
other Act. It does not say why the time 
is to be excluded, but simply enacts it as 
a positive direction.” 

The object of the exclusion, said the 
Prh^y Council, was that counsel or the 
party should have time to decide with 
refex-ence to a copy of the decree and 
judgment whether it was necessary to 
file an appeal. 

18. Tile wew of the iPrivy Coundl 
that S. 12(2) of the Limitation Act ope- 
rates irrespective of -the Code of' Ciwl 
Procedure has been approved by the 
Supreme Court in Additional Collector of 
Customs V. Best and Co., , AIH 1966 SC 
1713. Tills is what the Supreme Court 
stated: 

"As tlie Privy Council has laid down 
the provisions of S, 12(2) and (3) are a ' 
positive direction excluding the time 
talcen for obtaining a copy of the judg- 
ment and decree or order as the case may 
be and those provisions are irrespective 
of the Civil Procedure Code or the rules 
made by a court imder S. 122 of the 
Code,” 


We are aware that neither of these two ' . 
cases related to -appeals from a. common ^ 
audgmeht, but, all the same, the principle , 
Ss. well established by them that exclu- 
sion of time -under S. ,12(2) of: the Limi-^ ' 
tation Act has no relevance and is not- 
in any way related to' the requirement of : 
filing copies of judgments and decrees, 
along -with the memoranda of appeals.. 

19. Bibi Umtul Kasul v. Ramcharan, 
lAiR 1920 Pat 535 is directly in point here 
as it was concerned -with the case of 
several appeals filed , by the same , pairty 
against a conimon judgment. The Patna' 
Hi.gh Court held that where more appeal? 
than one, were presented by the same 
appellant from the same ., judgment but 
with only one certified copy of the judg- 
ment enclosed with one of the appeals, 
"they should all be held to be in -time if 
the one with the enclosures was foiuid 
to be in. time; • In, support bf this -view, 
the court relied on its own practice, but^ 
.ob-viously, this practice is certainly in. 
consonance vvith -the law.. The Patna 
High Court pointed out: 

"In such a case the time requisite for 
■obtaining a copy of tile judgment would 
be excluded under S. 12(3) in computing 
the period of limitation in respect of all 
the appeals filed by the appellant,' al- 
though only one copy of the judgment is 
filed for all the appeals,” 

.1966-2 Mad LJ 380 = (AIR . 1967 Mad 
122) had but followed an earlier Bench 
decision in Avudaiammal y. Ganapathi, 
AIR 1915 Mad 493 (2). Sadasiva Aiyar 
and Tyabji JJ. in AIR 1915 Mad 493 (2), 
were of the view' that an appellant was not 
entitled to a deduction of the time taken 
in obtaining copies of judgments filed in 
another connected appeal. . The basis for 
■this viev/ was the, consideration that the 
requirement of O. XLI, Rule 1 was 
related to the application of S. .12(2) and 
(3) of the Limitation Act. Sadasiva Aiyar 
J. expressed his opinion thus; 

"Order XLI, Rule 1 C.P.C. requires the 
appeal memorandum to be accompanied 
by a copy of the judgment unless the 
appellate Court dispenses therewith. No 
such dispensation was given and hence 
tiiere was an irregular presentment of 
the appeal on 27-7-1910 to -the District 
Court. Assuming however that the, pre- 
sentation of the copy of the judgmen-t v/as 
dispensed with by the appellate Court 
the appeal was presented long out of 
time. The appellant could not claim the 
deduction of any period as required for 
obtaining copy of the' judgment, as . no . 
time could be required or could have 
been spent in obtaining copy of the judg- 
ment when such copy was dispensed -with. ■ 

The time spent in obtaining a copy of 
the same judgment ior, purposes .o£ filing 
a dilierent appeal in another suit (though 
it w'as a connected smt disposed of witlr 
.the present suit by a single . judgment) 
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cannot legally be excluded in. computing 
the period of limitation for filing this 
appeal.” • 

Tyabji J. concurred En that.. view. But, 

.with respect, we may point out that no, 
attempt was made in' that case to deter- 
mine the true scope and. effect of S. 12(2) 
and (3): in fact,' no reference 'was even 
made in the judgment to the section. As 
the Privy CouncU pointed out in AIR 
1928 PC 103, the learned judges lost sight 
of the true position that exclusion of time 
for purposes of limitation was not in 
any way controlled or affected by the re- 
quirements in the Civil Procedure Code 
of filing of ^certified copies of judgment 
and or decree with the memoranda of 
connected appeals from a common judg- 
ment. 

20. ' in the course of the argument be- 
fore us the discussion • was widened to 
the proposition that once a certified copy 
'of the judgment and decree furnished the 
, jbasis for exclusion under S, 12(2) and 

(3), it would enure' to the benefit of not 
'merely the appellant who had secured 
them hut also to other parties to the 
judgment appealed against, whether or 
not they filed appeals together or sepa- 
rately on the same day or different dates. 
Having regard to the limited scope of the 
reference before us, in the light of the 
facts, .we do not think it necessary to 
. cover that area and express our view. It 
will suffice to say that Aminuddin Sahib 
V. P.y'ari Bi, ILR 43 Mad 633 = (AIR 1920 
Mad 159 (2) ) and Ramkishan Shastari v. 

■ Kashibai, (1907) ILR 29 All 265 do not, 
as we are inclined to think, contribute to 
such a proposition. In the first of these 
cases all that was held was that an appe'l- 
lant who was required to file with his 
memorandum of anneal _ a copy of the 
decree appealed from, might file. ,a copy 
obtained by another party and that under 
S. 12(2) of the Limitation Act,_ he was 
entitled to a deduction of the time taken 
td'obtain that copy. In.(1907) ILR 29 All 
264 it was held, that the. words 'the time, 
requisite for obtaining a copy’ in S. 12(2) 
and (3) ’were not confined to cases where 
the person appealing had in person or by 
a properly authorised- agent applied for a 
CO’"'’- of the, judgment or decree. But that 
is not the question imder our considera- 
tion. 

21. We are of the -view, in these cases, 
that the common appellant having filed a 
copy of the judgment in one 'of the con- 
nected appeals and filed copies of decrees 
in each of all the appeals, the benefit of 
exclusion, bn the basis of the endorse- 
ments, of the time 'taken in furnishing 
the certified copy of the judgment would 
not merely be available to the appeal in 
which the certified copy of the judgment 
was filed but would enure also ' to the 
other connected ' appeals flOied by the same 
party against the common judgment. 


Accordingljr,' we hold that the appeals 
•were all -wit^ time and- that on that 
•wew, the petitions for excusing the delay 
are unnecessary. They , are, -therefore, 
dismissed, Ho costs. 

Order accordingly. 
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B. Susila and another, Appellants v. 
Saraswathi Ammal and others, Respon-* 
dents. . 

- A. A. O. No. 174 of 1965, D/- 6-11-1968, 
CivR P. C. (1908), O. 21, Rr. 66 and 90 
• — Notice of alteration in -upset price con- 
tained in sale proclamation — Court can 
fix upset price but is under no obligation 
under statute to fix it — Fixation of upset 
price by Court does not also affect rights 
of any of parties — Judgment-debtor, 
therefore, is not entitled to notice of fixa- 
tion of upset price or of alteration therein 
— - Failure to give no-tice does not con- 
stitute material irregularly or fraud 
-within meaning of O. 21, R.' 90 

(Paras 4, 5 & 6) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Mad 423 (V 45) = 

70 .Mad LW 815, YeRappa Naidu 
V, Venugopal Naidu 6 

(1957) 70 Mad LW 493 (1) = 1957- 
2 Mad LJ 134, Kuppammal v. 

Devendra Iyer . 6 

P. Balasubramaniam, for Appellants; 
C. S. Swaminathan, for Respondents. 

JUBGMEhJT: — ^ This is an appeal against 
an order of the learned Second Additional 
Subordinate Judge, Tiruchirapalli, dated 
21-4-1965, dismissmg E. A. No. 297 of 1964 
in O. S. 107 of 1953. The said E. A. itself 
was filed by supplemental defendants 3 
and 4 in O. S. 107 of 1953, rmder O. 21, ' 
R. 90, Ci-vil P. C., for setting aside a sale 
of the house property sold in execution of 
the decree passed against them in O. S. 
No. 107 of 1953 on 19-6-1963. The sale 
was knocked do-wn in favour of the first 
respondent for a sum of .Rs. 2,05,000, on 
19-6-1963 and the application was filed on 
17-7-1963. In the said application, the ap- 
peUants herein had taken the folio-wing 
-three groimds' for. the purpose of setting 
aside -the sale: (1) due notice of the ex- 
ecution or of the application to reduce the 
upset price has not been served on the 
petitioneiis: (2) the property has been sold 
for a grossly inadequate price inasmuch as 
the decree-holder has been able to knock 
off the property for a price which •will be 
a third of its real value; and (3) that by 
reason of the fraud committed by the 
decree-holders iii getting the upset price 
reduced, i.e., without notice to the peti- 
tioners, the property did not fetch a pro- 
per price at the sale, -with the result that 
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the sale held on 19-6-1963 resulted in sub- 
stantial prejudice to the appellants. 

2. The learned Second Additional Sub- 
ordinate Judge came to the conclusion 
tliat, with regard to the application filed 
by the decree-holder for reduction of the 
upset price previously fixed, the appellants 
herein were liot entitled to any notice, and 
therefore, there was no irregularity or il- 
legality in the conduct of the sale. With 
regard to the second point, the learned 
Judge came to the conclusion that the pro- 
perty was not sold for an inadequate price 
and consequently the appellants herein had 
not suffered substantial injury on account 
of any irregularity -in the matter of the 
publication of sale as contended for qn 
their behalf. 

3. Before I deal with the point .urged 
before me, it is better to refer to the facts 
that had taken place anterior to the sale 
of tire property, as stated by the learned 
Subordinate Judge himself, in the judg- 
ment, the correctness of which was not 
disputed before me; ■ 

“The execution application for attach- 
ment and sale of the property of the judg- 
ment-debtor, the late Thiagaraja Bhaga- 
vathar, was filed as early as 5-12-1959 
against the heirs of the late M. K. Thiaga- 
raja Bhagavathar of whom the petitioners 
are the daughters. Notice was ordered 
tmder O. 21, R. 66, Civil P. C. 'in the said 
application on 17-3-1960. As the peti- 
tioners herein were not served, fresh 
notice was ordered on 22-4-1960 for 29-6- 
1960, The said notices were returned with 
endorsement absent affixed and hence on 
29-6-1960 the Court was pleased to order 
fresh notice by substituted service for 
22-7-1960. The substituted service order- 
ed was effected on tire petitioners and 
since they were absent they were declared 
ex parte on 1-8-1960 after accepting the 
service as sufficient. In those circtnn- 
stances it will be idle now to contend that 
no notice was issued to them -under O. 21, 
E. 66, Civil P. C, As regards the other 
complaint tliat they were not served with 
notices for the subsequent applications for 
the reduction of upset prices it is found 
tliat originally upset price was fixed at 5 
laklis. As the property, was not sold the 
decree-holders filed an application imder 
E. A. 807 of 1960 for the reduction of 
upset price from five lakhs to two laldis. 
In that petition also notice was ordered on 
14-12-1960 for 9-l-rl961. As the- peti- 
tioners were not served for that hearing 
date a fresh notice was also ordered and 
since these petitioners were absent on the 
dale of hearing they were set ex parte. 
Then the upset price was reduced to Es. 
4,05 ,o 50. There were no bidders for that 
sale. The decree-holders filed E. A. 810 
of 1962 to reduce the upset price from 
Es. 4,05,000 to Es. l,5O,0OO. Again notice 
was ordered in tliis applicaUon to the peti- 


tioners for 18-12-1962. Fresh notice was 
also ordered on 18-12-1962, for the hearing 
dated 19-1-1963. As the petitioners' ‘ 
brother Ravindran alone appeared in that ' 
application and the petitioners were absent . 
they were set ex. parte and after hearing 
the arguments advanced on behalf of the 
brother of the petitioners upset price was . 
reduced to Rs. 3,50,000 even though the 
decree-holder wanted the upset price to be , 
reduced to Rs. 1,50,000. . No , doubt at tliis ' 
stage -the decree-holders filed an applica- 
tion in E. A. 156 of 1963 fbr permitting 
the first respondent herein to bid and set 
off in the sale to be held on 3-4-1963. 
Since that , sale also could not talce place 
for want of bidders the decree-holders 
respondents filed E. A. 222 of 1963 on 8-4- 
1963 to reduce- the upset price from Rs. 
3,50,000 to Rs. 1,50,000. and notice was . 
ordered for 11-4-1963. * As the decree- 
holders’ pleader wanted 'to have the sale 
.proclamation issued during the summer 
recess and was anxious to . bring the pro- 
perty to sale at least after the reopening . 
of the Court the petition was heard •with- i 
out notice being taken to the petitioners ] 
herein and was ordered. Under that ap-' ' 
plication the upset price was reduced to 
Rs. 2,00,000j after hearing tire counsel for 
the petitioner’s brother Ravindran.” 

Thus it mil be seen that the original sale 
proclamation was settled after notice to 
the appellants herein as required under 
O. 21, R, 66, Civil P. C. and after setting 
them ex parte. Three attempts were made 
to sell the property and since no bidders 
came forward, applications were filed to 
reduce the upset price originally fixed by 
Court and, except with regard to the last 
application, E. A. No, 222 of 1963, in all 
other applications notices were taken to 
tlie appellants but they remained ex parte. 
Consequently, the question that arises for 
consideration is whether the failure to 
give notice to the appellants in E. A. No. 
222 of 1963 which was an application for 
reducing the upset price constitutes mate- 
rial irregularity or illegality, so as to come 
within the scope of O. 21, R, 90, CivU P. C. 
entitling the appellants to have the sale 
set aside. ' , 

4. Learned counsel for the appellants 
contended that, since the upset price v^as 
fixed as part of the sale proclamation 
settled under, O, 21. R, 66, Chdl .P. C., the 
appellants are entitled to notice, whenever 
any change or alteration or modification 
is contemplated in anything that is con- 
tained in the said sale proclamation. I. 
may straightway point out that, under 
O. 21, R. 66, Cml P. C. as amended by 
this Court, there is absolutely no pro%'i- 
sion for the Court to fix any upset price 
and all that, the rule requires the Court 
to do is to mention the valuations of the 
property as given by the decree-holder 
as well as by the judgment-debtor. It i- 
open to the Court, if the circunistances.of . 
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the case, justify, to arrive at its own valua- 
tion and fix the upset price; but the Court 
is under, no obligation under the -statute 
to fix the upset price. .Therefore, when the 
Court fixes the upset price or naodifies 
either by way of enhancement or reduc- 
tion of. the upset price originally fixed, it 
cannot be said that the Court is acting 
pursuant to the obligation imposed upon 
it imder O. 21, K. 66, Civil P. C. There- 
fore, from the point of view of the provi- 
sion contained in O. 21, R. 66, Civil P. C. 
it caimot be said that, whenever the Comt 
fixes the upset price or -alters the upset 
price, it is under ah obligation to give 
notice to the judgment debtors. 

5. Then the question arises whether, 
independent of O. 21, R. 66, Ciwl P. C. 
the judgment debtor is entitled to notice, 
whenever the Court, as required by the 
decree-holder, alters the upset price. In 
my opinion, a judgment debtor is not en- 
titled to any such notice. The reason is 
this. When the Court fixes the upset 
price in a sale proclamation, the Court is 
not determining the rights of_ any of the 
parties before it and the fixation of upset 
price may be an indication of the probable 
price which the property may fetch from 
the point of view of the intending bidders; 
but it is not binding either on tbe decree- 
holder or the judgment-debtor or even on 
the Court. Notwithstanding the feation 
of the' upset price and notwithstanding the 
fact that a bidder has offered an amoimt 
higher than the upset price, it is still open 
to .the judgment debtor to go before the 
Court and allege that the property has 
not fetched the proper price; and, he can 
have the sale set aside, if he can establish 
that the inadequacy of the price is the 
result' of material irregularity or fraud in 
the publication or the conduct of the sale. 
Consequently, • the fixation of the upset 
price by the . Court; does not affect the 
rights of any of the parties, and it is not, 
therefore, open to the judgment debtors 
to contend that independent of O. 21, 
Ri 66, Civil P. C., they are entitled to 
notice of an application filed bv the decree- 
holder for reducing the up^et price. As 
a matter of fact, there had been a view in 
this Court that fixation of upset price is 
not a judicial act but merely an adminis- 
trative act, because of the reason that it 
does not affect the rights of any parties'. 

6, Mr. P. Balasubramaniam, learned 
coimsel for the appellants, drew my at- 
tention to the decisions of this Court in 
Yellappa Naidu v. Yenugopal Naidu, 70 
Mad LW 815 = (AIR 1958 Mad 423) and 
Kuppammal v. Devendra Iyer, (1957) 70 
Mad LW 493(1). In my opinion, none of 
these decisions supports the case of the 
appellants in this case. These decisions 
merely lay down that \mder O. 21, R. 66, 
Civil P. C.. the Court has an obligation to ' 
mention the valuations given_ by .the 
decree-holder as well as by the judgment- 


debtor, but it cannot designate both these 
valuations as upset price. ^ On the other 
hand,_ M!r. Balasubramaniam w;as not able 
to bring, to my notice any decision of this 
Court holding that failure to give notice 
of an application to reduce the upset price 
will constitute material irregularity or 
fraud either in the publication or conduct 
of the sMe, so as to enable the judgment- 
debtor to have the sale set aside tmder 
' O. 21, R. 90, Civil P.. C. Under these dr- 
cumstances, I am of opinion that the con- 
clusion of the lower Court on this point' 
is correct and does not call for any inter- 
ference. 

7. No other point was urged before me 
and hence the appeal is dismissed. But 
there will be no order as to costs. 

' ' Appeal dismissed. 
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In re, L. N. Srinivasa Chetty, Petitioner 
Accused. 

Criminal Revn. Case No. 758 of 1967 and 
Criminal Revn. Petn. No. 748 of 1967, D/- 
1-8-1969, against Order of AddL First Class 
Magistrate Vellore. D/- 31-3-1967. 

Penal Code {I860), Ss. 332 and 323 — 
Applicability — Seizure of cycle by Ins- 
pector for want of licence — Accused slap- 
ping inspector on his cheek and forcibly 
taking away cycle — Evidence showing 
that cycle had licence — It was also found 
that inspector was acting in his capacity as 
public servant and in discharge of his of- 
ficial duties — Held, accused was guilty, 
of offence imder S. 332 and not imder 
S. 323 _ — He being first offender, interest 
of justice would be served by admonish- 
ing him under S. 3(1) of Act 20 of 1958. 
AIR 1948 Mad 356 & 1982 (1) Cri LJ 45 
(Mad), Dist. — (Probation of Offenders Act 
(20 of 1958), S. 3 (1)) — (Criminal P. C. 
(1898), S. 562 (1-A) ). (Para 3) 

[Ed. : — Section 332, I, P. C. prescribes 
3 years’ sentence and/or fine. Fine 
was substituted by admonition (?)] 

Cases Referred Chronological Paras 

(1962) 1962,(1) Cri LJ 45 = 1961 
Mad WN (Cri) 117, Public Prosecu- 
tor v. Syed Rowther . 3 

(1948) AIR 1948 Mad 356 (V 35) = • 

1948 Mad WN (Cri) 68, Pedda 
Muni V. Emperor 3 

K. Ramaswamy, for Petitioner; S. Jaga- 
desan, for Public Prosecutor, for State. 

QRDER: — On 11-1-1967 the cycle of 
the son of Srinivasa Chetty was detained 
by the Mmaicipal Inspector, P. W. 1 for 
want of a licensa The boy went and 
brought his father who slapped P. W. 1 
on his cheek and took away the cycle from 
him by force. The evidence of P. W. 1 
who proves these facts is corroborated by. 
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P, W. 2. P. W. 3 received the complaitit 
from P. W. 1 and sent P.' W, 1 and the 
complaint to the police station. P. W. 4,' 
the doctor, speaks to, the injury sustained, 
by P. W. 1. 

2. Accepting this evidence, the Addi- 
tional First Class Magistrate found the 
petitioner guilty of an offence under Sec- 
tion 332, L P. C. 

3. P, W. 1 admits in the course of his 
cross-examination that if the cycle had 
village licence he would not demand 
licence and states that the boy Chela- 
pathi, son of the accused, did not tell him 
that he had village licence. Exhibit D-2 
is the village licence for 1966-67 for the 
second half year. It has been issued in 
the name of the accused. M. O. 2 is the 
disc in respect of that licence. It emerges 
from the evidence that the cyde did not 
carry this disc. The argument of Mr. 
Ramasv/ami is that inasmuch as the cycle 
in question had the licencq ' from the 
village panchayat and regardless of the 
fact that the disc was not displayed oh the 
cycle, although P. W. 1 had acted in 
capadty as a public servant in the dis- 
charge of his duties, the seizure is illegal 
and therefore, the petitioner had a right to 
talce bade his cycle and his act of slapping 
P. W. 1 amoimts to an offence under Sec- 
tion 323, I. P. C. This argument, if ac- 
cepted, would result in an anomalous rea- 
soning whether P. W. 1 acted as a public 
servant in the discharge of his olSdal duties 
and this illogical finding regarding his act 
of seizure is not in consonance with law. 

I am not prepared to countenance tins 
argument in the face of the evidence which 
certainly supports the finding that P. W. 1 
was acting in his capadty as a public ser- 
vant and in the discharge of his offidal 
duties he seized the cycle. The seizure 
of the cycle is correct and legal.. Apart 
from that, I have no doubt in my mind 
that P. W. 1 was doing an act in his capa- 
dty as a public servant, acting in good 
faith under the coloub of liis office. The 
act of P. W. 1 is also strictly justifiable 
by law. 

In support of the proposition of law con- 
tended for by Mr. Ramaswami, he at- 
tempted to draw support from the ruling 
in Pedda" Muni v. Emperor, 1948 Mad 
WN (Cr) 68 = (AIR 1948 Mad 356). 
That was a case where the constable 
P. W. 1 had no authority to effect the 
arrest since there was no order in writing 
under Section 56(1) of tlie Code of Cri- 
minal Procedure and the const.able did not 
purport to act on his o\vn accord, because 
there Was nothing to show that the ele- 
ments ncccssars’’ to justify the action under 
Section 54, Criminal P. C, were -present, 
the Act of P. W. 1 v.’as not that of a public 
servant but of an ordinary - individual. 
Another authority w’as also died before 
mo. In Public Prosecutor v. Sj’-ed 
Rovlber. 1961 Mad WN (Cr) 117 « ' 


; Palukal Panchayat , , . 

(1962 (1) Crt LJ 45) Ananf anarayan' - j., K" 
(as he tiien was) foimd that' the officers , ! 
had forcibly entered into tlie private hoiise, 
of the first respondent and attempted to, 
seize some note books merely on the; al- 
legation that they were accounts , of the 
business. The learned Judge. found that' 
the records did not even show that the' 
respondent had really carried on any busi- 
ness as dealer. It is seen from these two 
decisions that initially there is a total lade 
of jurisdiction on the , part of .these , of- 
ficers to act as they, did in their official 
capacities. These two dedsions are not , 
helpful to the proposition of law submitted 
by Mr. Ramaswami. In my view, the con- 
viction of the petitioner for an offence 
imder Section 332, I. P. C. is correct and 
proper. There are no grounds, for me to 
interfere with the conviction of the peti- 
tioner, 

Mr. Ramaswanai made an eloquent 
plea that in view of the' status of the peti- 
tioner, "the sentence of fine may be sub- , 
stituted for by admonition. Although one 
is , disposed to talce the stem view that a 
Munidpal Coimdllor, must .exercise a 
greater sense of responsibility in his deal- 
ings with public servants who discharge 
their official duties in the interest of pub- 
lic service, I am indined tq thinic that the 
interests of justice would be served by 
admonishing the petitioner under Sec- 
tion 3(1) (sic) of the Probation of Of- • 

. fenders Act in view of the fact that the 
accused is a first offender. The fine 
amount may be directed to be returned to 
the petitioner. With this modification, this 
revision petition is dismissed. 

Revision dismissed. 


AIR 1970 MADRAS 3G0 (V 57 C 107) 
liEISITNASWAMI REDDY, J. ' 

A. Gnanasikhamony, Petitioner Accused; 
V. Palulcal Pandia.yat, Respondent. ' 

Criminal Revn. Case No. 1190 of 1967 
and Crl. R. P. No. 1176 of 1967. D/- 11-9- 
1969_ against ' order of Spl. First Class 
Magistrate, Kazliithurai, D/- 20-9-1967. 

Panchayats — Madras Panchayats Act 
(35 of -1958), S. 178(2) (xxii). E. 32 of the 
Rules and the Rule tmder Ttlndr-Ts N^otifi- 
cation No. 52 of G. O. -Ms. No, 1248 dated 
26-4-19 G1 — rsloney. due under contract is 
not recoverable by distraint or pro:;ecu- 
tion. 

Arrears of Met arhaimt payable under 
contract by which contractor was given 
the right to collect fees from public, 
market. Panchayat cannot recover the 
amount by. distraint or prosecution — Ex- 
prcB.sion "other sums" in Rule does not 
include money due. under contract — . 
Pandiayat has power to e nter i nto con- 
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tracts .imder Section 8(3), but sums due 
under them are not recoverable as sums 
due imder the Act or Rules ■ — Provisions 
of Section 387 .of the Madras City Muni- 
cipal Corporation Act and Section 344 of 
the Madras District. Municipalities Act 
giving such power indicates that omission 
of such power from the Panchayat Act 
was deliberate. ILR 26 Mad 475 & AIR 
1924 Mad 669 & AIR 1924 Mad 898 (2) 
& AIR 1951 Trav-Co 82, FoU.- 

(Paras 5, 6, 7 and 13) 
Cases Referred: ' Chronological Paras 
(1951) AIR 1951 Trav-Co. 82 (V 38) 

=52 Cri LJ 271, Ahemad Hydros 
V. Alwaye Municipality 
(1924) AIR 1924 Mad 669 (V -11) = 

ILR 47 Mad 381, Punia Syamalo 
In -re 

(1924) AIR 1924 Mad 898 (2) (V 11)= 

84 Ind. Cas. 325 = 26 Cri LJ 261, 
Mahabab AUi Khan v. President 
Taluk Board Kumool 
(1901) ILR 26 Mad 475 = 1 Weir 
752, Abdul Azees Sahib v. 
Cuddapah Municipality 
T. R. Ramachandran and T. R. Raja- 
gopalan, for Petitioner; S. Padmanabhan, 
for Respondent; AddL P. P., for Statej 
C. F. Louis (Amicus Curiae). 

ORDER: — This petition has been filed 
by the accused in C, C. No. 15 of 1967 on 
the file of the Special First Class Magis- 
trate, Kuzhithurai, against the order of 
the said Ma^strate in overruling the pre- 
liminary objection raised by him on the 
ground that the complaint against him was 
Incompetent as there was no procedure 
laid down in Madras Panchayat Act for- 
the recovery of the amount due from him 
under the contract by way of distraint or 
prosecution. 

2. ■ It is necessary to note the facts very 
briefly, for the purpose of appreciating the 
point raised by the petitioners; The right 
of collecting fees from Kannumamood 
public market in Palukal Panchayat was 
leased out to the petitioner by the Execu- 
tive Officer, Palukal Panchayat, and a 
written agreement' was entered into be- 
•tween ..the Executive officer of the Pan- 
chayat on one part and the petitioner on 
the other on 7th April 1966 by which the 
petitioner had to pay to the panchayat the 
Idst amount in ten monthly instalments at 
Rs. 1,370.50 and the first instalment w^ 
to be paid on 31-1-1967. 

~ The petitioner defaulted to pay the in- 
stalments and had fallen in' arrears to the 
tune of Rs. 6,320/-. The Executive Officer 
therefore, filed a complaint before the 
Special First Class Magistrate, Kuzhithurai 
alleging that the petitioner had -vrilfully 
omitted to remit the market lease amoimt 
of Rs. 6,320/- due to Palukal Panchayat 
for the year 1966-67 in -respect of lease 
contract of the Kannumamood Market. It 
■was alleged in the complaint that the peti- 


tioner -wilfully prevented distraint. The 
complaint was , instituted under CL 22 of 
Sub-section (2) of S. 178 of the Madras 
Panchayats Act and -violation of condition 
as per para 3 of the agreement' executed 
by the petitioner on 7-4-1966 and also 
under. Notification No. 52 of G. O. Ms, 
No. 1248 dated 26-4-1961. 

'3. The petitioner raised an objection 
in the lower Court that the amount due 
imder the contract cannot be recovered 
in the manner provided in Notification 
No. 52 of G. q. Ms. No. 1248 dated 25-4- 
1961 and that,' therefore, the prosecution 
was not maintainable. The learned Magis- 
jl2 • -trate by his Order dated 20-9-1967 over- 
ruled his objection by stating that the 
Panchayat Rules did not mention about 
any contracting party, but it simply says 
that any sum due to the Panchayat under 
the Panchayat Act should be recovered 
by a suit and ultimately held that he can 
take cognizance of the oSence and proceed 
with the trial. 

4. I sought the assistance of Mr. C. F. 
Louis, Advocate, to assist the Court as the 
point involved in this case may in the 
larger interest affect the rights of parties. 
The question which has to be considered 
is whether the Panchayat has got any 
right to prosecute a person for his failure 
to pay the Panchayat any amoimt which 
he agreed to pay as per the agreement en- 
tered into between him and the Panchayat. 
It therefore, becomes necessary to note 
the relevant provisions of the Madras 
Panchayats Act, 1958 (hereinafter called 
'the Act’). The power to enter into con- 
tract is pro-vided under Section 8 sub-sec- 
tion (3) of the Act which is as follows: 

"Every Panchayat shall be a body cor- 
porate by the name of the -village or town 
specified in the notification issued under 
Section 3. shall have perpetual succession 
and a common seal, and, subject to any 
restriction or qualification imposed by or 
under this Act or any other law, shall be 
vested with the capacity of suing or being 
sued in its .corporate name, of acquiring, 
holding and transferring property, mov- 
able or immovable, of entering in-to con- 
tracts and of - doing all things necessary, 
proper or expedient for the purpose for 
which it is constituted.’’ 

Sub-section (2) of Section 99 of the Act 
relates to le-vy of fees in a public market. 
Sub-section (2) of S. 99 runs thus: 

"Subject to such rules as may be pre- 
scribed, the Panchayat may after 

obtaining the previous written permission 
of the Inspector, le-vy any one or more of 
the following fees in any public market at 
such rates, not exceeding the maidmum 
rates if any "prescribed in that behalf as 
the panchayat may think fit 


Section 176 of the Act confers power on 
the Panchayat to farm out -collection of 
fees. It runs thus: — 


m 

lEI 
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"No distraint shall be made, no suit shall 
be instituted and no prosecution shall be 
commenced in respect of any tax or other 
siun due to a panchayat or panchayat 
union council under this Act or any rule, 
by-law, regulation or order made imder it 
after the expiration of a period of "three 
years from the date on which distr^t 
might first have been made,' a suit might 
first have been ^instituted, or prosecution 
might first have been commenced as the 
case may be, in respect of such tax or 
sum.” 

Under Section 178(2) (xxii) it is pro- 
vided as follows; 

"The Government shall, in addition to 
the rule-making poyrers, conferred 'oh 
them by any other provisions contained in 
this Act, have power to make rules 
generally to carry out the purposes of the 
Act. 

(2) In particxilar, and without prejudice 
to the generality of the foregoing power, 
the Government may malce rules — 


(xxii) as to the realisation of any tax or 
other sum due to a panchayat or pan- 
chayat union council under this Act or 
any other lav; or any rules or by-laws, 
whether by distraint and sale of movable 
property, by prosecution before a Magis- 
trate, by a suit, or otherwise.” 

Under this rule-maldng power, the Gov- 
ernor of Madras by Notification No, 4 
framed rules in respect of assessments and 
collection of taxes. Rule 24 relates to 
mode of collection of taxes. Rule 25 re- 
lates to distraint and sale of movable pro- 
perty and Rule 25(2) pro'vides - for pro- 
secution, if for any reason the distraint or 
a sufficient distraint of the defaulter’s 
property is impracticable and Rule 32 pro- 
vides for imposition of fine. 

The relevant Rule 32 with which We are 
now concerned is the Rule relating to the 
recovery of sums due to the Panchayat 
other than the taxes, as we are now con- 
cerned with the amount due under 'the 
contract In Notification No. 52; the Rule 
provides as follows; — 

"Recovery of sums due to the panchayat; 
All costs, damages, compensation, penal- 
ties, charges,’ fees (other than school fees), 
expenses, rents (not being rents for land 
and buildings demised by the Panchayat) 
contributions and other .sums v;hich under 
the Madras Pancha 5 'ats Act, 1958, or any 
other law or rules or by-laws made there- 
under are due by any person to the 
Panchayat may, if there is no special pro- 
vision in the Act or the rules made there- 
under for their recovery', be demanded by . 
bills which shall be sensed on the persons 
concerned^ and . recovered in the manner 
provided in the rules for the collection of- 
taxes under the Madras Panchayats Act, 
1938 .” ■ ; . 

Tins Rule prowdes that the amounts due 
under the various heads specified therein 


could be recovered in the manner provid- 
ed under the rules for the collection of 
taxes, namely, by distraint and if distraint 
becomes impracticable, by, prosecution. 

5. Now, the question is whether this 
rule includes the amoimt due 'to the Pan- 
chayat under a contract between, the Pan- 
chayat and the third party under any of 
the heads mentioned therein. It is dear 
that the specific heads pro-vided tlierein, 
namely, costs, damages, compensation, 
penalties, charges, fees, exmenses, rents 
and contributions woiild not cover the 
amounts due under the contract,' . But tlie . 
Rule includes "other sums” also. Can it 
be said that the amoimt due under the 
contract would come within the item of 
'other sums’? It is very' significant to 
note that the Rule does not take in what- 
ever amount due to the Panchayat but 
limits to the amount due to tlie Panchayat 
under law or rules or hy-laxvs made there- 
under. The amount due tmder the con- 
tract may be an amoimt due to the 
Panchayat but it cannot be said that the 
said amount is due under the Panchayats 
Act, or any of the Rules . framed there- 
under. The Rule does not include speci- 
fically the amount due imder tiie contract 
In the absence of such a specific provision 
and with a limitation to the sums due 
under the Act or any other law or rules or > 
by laws made thereunder, it is clear that 
the amount due under a contract to the 
Panchayat is excluded ivitliin the purview 
of this Rule. Otherwise, when a power 
was conferred on the Panchayat to enter ' 
into contract by virtue of sub-section (3) 
to Section 8 of the Act, the Notification 
could have included specifically the 
amount due under the contract also under 
this Rule. It is, therefore, s evident that 
the intention was to exclude it within the 
pui-view of this rule. 

G. In this context; it is worthwhile to 
note the similar provisions contained in 
other Acts. Section 387 of the Madras 
City' Municipal Corporation Act, 1919 runs 
thus; 

"Recovery of sums due as taxes — ‘ ^ 

All costs, damages, penalties, compen- 
sations, charges, fees, rents, eimenses. con- , 
tribulions, and ■ other sums v/liidi under * 
this Act or any rule, by-law or regula- 
tion made thereunder or any other law 
or under any contract including contract 
in respect of water-supply or drainage ( 
made in accordance vath this Act, and the 
rules, b'z-laws and regulations are due by 
any person to the Corporation shall, if j 
there is no special provision in this. Act 
for their recovery, be. demanded, by bill ' 

. containing particulars, of the demand and ' 
notice of the liability incurred in default ; 
of payment and may be recovered in the 
manner provided by rules 21 and 28 of ' 
the rules contained under Part "VT ;of 
Schedule IV ” 
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Rides 21, 28 and 29 of Schedule IV :to 
ihe said Act contain similar rules as . in 
Notification 52 of the Panchayat Act pro- 
viding’ for distraint and prosecution. This 
section specifically includes in spite of 
other suihs due under the Act or any 
rule, by-law or regulation made there- 
under, the. amount due under any contract 
including a contract in respect of water- 
.supply or drainage made in accordance 
with this Act and the amount due to the 
.Corporatioit The amounts due under the 
contract are significantly omitted in Noti- 
fication No. 52 which is under ' considera- 
tion, . 

Similarly, Section 344 of the Madras' 
District Municipalities Act, 1920 are in 
pari materia , with S, 387 of the Madras 
City Municipal Corporation Act, 1919, 
with the exception that this Section does 
hot include all contracts as provided under 
'Section 387 of the former , but includes 
only the amoimt due under a contract in 
respect of water-supply or drainage made 
in accordance with the Act, rules or by- 
laws made thereunder. This section also 
includes 'the sums due under the contract 
mentioned therein besides the other sums 
due. In this Act, also, there are provi- 
sions which are similar to the provisions 
in the Madras Panchayats Act in respect 
of the mode of recovery by distraint and 
by prosecution. It is therefore, clear from ' 
the provisions of these Acts that wher- 
ever the Legislature intended to include 
the amount due under the contract also' 
to be recovered by the mode of distraint 
and prosecution, it specifically said so. 
■V^en there is an omission in the 
Panchayat Act, the omission must be taken 
to 'be a deliberate, one and that the Legis- 
lature did not intend to include the amount 
due on the contract. 

'7. It is significant to note that the 
Rules framed under the Madras District 
Boards Act, 1920 and the Madras Village 
Panchayats Act 1950 are in pari materia 
with the rules under, consideration. The 
sums due under the contract were not in- 
cluded in these rules. It, therefore, ap- 
pears that though the Legislature has given 
power to the Corporation and the District 
Municipalities to' recover the amoimt due 
under the contract by folio-wing the modes 
of distraint and prosecution for recovery, 
yet, in its wisdom, it did not want to 
confer such power to the District Board, 
Village Panchayat, Town Panchayat or 
Panchayat Union to collect any amount 
due to the Panchayat under a contract. 
The Legislature then passed the Madras 
Panchayats Act, 1958 arid the Government 
framed the Rules thereunder, and follow- 
ed the pattern provided under the Madras 
District Boards Act and the Madras 
Village Panchayats Act though they would 
have been aware of the provisions of the 
Madras City. Municipal Corporation Act 
and the Madras District Municipalities 


Act.^ It is not necessary to go . into the 
motives, of the Legislature of the Govern- 
ment for not following the pattern proirid- 
ed under the Municipal Corporation Act, 
1919 ,and the District Municipalities Act, 
1920. The absence of the words "Sums 
due under any contract to the Panchayat” 
in the Rules, is very significant. It shows 
that a Panchayat caimot prosecute a per- 
son who committed default in respect of 
payments due under the contract to the 
Panchayat. 

8. In the_ following decisions in respect 
of the prolusions of the District Munici- 
palities Act, 1920, and the Local Boards 
Act, 1920, it has been held that the words 
"other sums” used in the provisions of 
the said Acts -will not include the amount 
due under ’the contract. 

9. In Abdul Azees Sahib v. Cuddapah 
Municipality, (1901) ILR 26 Mad 475 Sir 
Arnold White, C. J. held that "money due 
under a contract entered into with a 
Municipality for the right to collect tolls 
in consideration of a money payment does, 
not fall within any of the provisions of 
Section 269 of the District Municipalities 
Act, 1884 and a contractor who fails to 
pay what is due under such a contract 
cannot be convicted and fined under that 
Section 269 of the District Municipalities 
Act, 1884 is m pari materia with Sec- 
tion 344 of the District Municipalities Act, 
1920. 

10. In Punia Syamalo In re, ILR 47 
Mad 381 = (AIR 1924 Mad 669) re- 
ferring to the words used under Sec. 221 
of the Madras Local Boards Act, 1920, the 
Court held that the words "other sums” 
in -that section should be read eiusdem 
generis with the words preceding therein. 
The Division Bench found that the amount 
due under a contract of lease though of 
■the toll cannot be treated as falling within 
the words of Section 221 of the Local 
Boards Act and that the sum in question 
was not payable "under or by virtue of 
this Act”, but is payable, under the con- 
tract between the parties. 

11. In Mahabab AUi Khari v. Presi- 
dent, Taluk Board Kumool, 84 Ind Cas 
325= (AIR 1924 Mad 898(2)) the Division 
Bench held that money due to a Muni- 
cipality under a contract cannot lae sum- 
marily recovered by the Municipality 
under Section 221 of the Madras Local 
Boards Act of 1920. 

12. In Ahemad Hydros v. Alwaye 
Municipality, 52 Cii LJ 271'= (AIR 1951 
Trav-Co ' 82) the Travancore-Cochin High 
Court, in dealing with Section 365 of the 
Travancore District Municipalities Act 
which is in pari materia with Section 269 
of the Madras District Municipalities Act 
held that the amount due under a con- 
tract for the collection of market cess will 
not come under any of the Municipal dues 
and the prosecution of the Contractor was 
jihsustainable. 
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13. Thus, it is seen that the Courts 
have uniformly taken the view that the 
words "other sums” due xmder the Act 
could not be equated with the amoimt due 
under the contract. In the result I find 
that the Special First Class Magistrate had 
no jurisdiction to entertain the comiDlaint 
and the proceedings before hiih are quash- 
ed. The petition is allowed. 


(1907) 1907 AC 264, Ystrady. Fodwg ■ 
and Pontypridd Main Sewerage - ; . 
Board v, Hensted ■ '■ 


V. P., Raman and S. P. Palaniswami, for 
Appellants; T.‘ R. Mani, for Respondents. . 


. RAMAPRASADA' RAO, J.: — In this • 'f 
Letters Patent Appeal the question canvas- ' 
sed is whether the mahimai collections 


14. Before taking leave of this case, I 
am bound to express my , gratitude to Mr. 
C. F. Louis, Advocate, .who rendered valu- 
able assistance to the Court .by making 
submissions after having carefiilly made 
a research of all the rdevant Acts and 
provisions and the case law on the subject. 

petition allowed. ' 

AIR. 1970 MADRAS 364 (V 57 C 108) 
VEERASWAMI AND 
RAMAPRASADA RAO. JJ. 

Elumalai Panchayat Board by its Prea- 
dent and another. Appellants v. Guru- 
s\vami Nadar and others. Respondents. 

■ Letters Patent App. No. 4i of 1967, D/- 
6-12-1968 against decree of Alagiriswami, 
J, in S. A. No. 1594 of 1963, D/- 1-8-1967 
reported in AIR 1968 Mad 271. 

Panchayats — Madras Village Pancha- 
yats Act (12 of 1950), Section 58 — Vest- 
ing of income in Panchayat — Income — 
Meaning of — Mahimai collections are 
not income — (Civil P, C. (1908), Pre. — 
Interpretation of Statutes) — (Words and 
Phrases — Income) — AIR 19GS Mad 271 
Afiirmed. 

Maliimai or.tharugu collections were 
not income which by sanction of custom 
had vested in Panchayat because thev 
were dependent upon the contingency of 
a trader taking goods from the village and 
another bringing forbidden tlfings into 
tlie village. They were not regular and 
periodical payments. There was no source 
from which they were received. No 
custom was inhered in a toll voluntarily 
p.aid by such traders for however long a 
period it might be. AIR 1968 Mad 271, 
Affirmed: AIR 1921 Mad 427 (SB) and 
AIR 1930 Mad 626 (2) and 1907 AC 264 
(268). Rel. on; AIR 1966 SC 1807, Ref. 

(Paras 6 and 7) 

Cases Referred: Gluonological P.aras 

(1966) AIR 1966 SC 1807 (V 53) == . 

1966 SCR (Supp) 118, Tirunagar 
Panchayat v, Madurai Co-operative 
House Construction Society fi 

(1930) AIR 1930 Mad 026 (2) fV 17) : 

«= 58 Mad LJ 337, Vulcan Insu- ' 
ranee Co, Ltd. v. Corporation of 
Madras ' B 

(1921) AIR 1921 Mad 427 (7 8)=: 

- 39 Mad LJ 649 (SB). Secretary 
Board of Revenue, Madras v. 
Arunachalam Chettiar 6 

CN/DN/B225/70/ySS/C 


made by the Elumalai Panchayat in the 
district of Madurai would constitute "in- 
come” , within the meaning of Section 58 of 
the' Madras Village Panchayats Act, 1950. 
The ■ plauitiSs who are residents and , 
traders in the village of Eliimalai, filed n 
suit more or less in a representative, capa- 
city in O. S. No, 66 of 1960 on 'the file of 
the Court of the District Munsif, Tiruman- 
galam, questioning the Validity of the 
act of first defendant, . the Panchayat 
Board, to levy and collect such moneys by 
way, of mahimai, and that of • the : other, 
defendants as the limbs of the Panchayat 
to iniplement its action by enforcing such 
coUection. The 2nd defendant is "the per- 
son to whom such collections have been , 
formed out, the 3rd defendant is the Pre- 
sident of Ihe Board and the 4th defen- 
dant is the ^ Manager of the Panchayat. 
The collections were opposed on the 
grmmd that Ex. B. 11, dated 16-12-1958, 
which is the resolution of the Panchayat 
Board to collect the same, is \vithout 
authority. The defendants pleaded that 
such collections were made on the strength 
of a custom prevailing, in the ■village 
and such a customary right to col- . • 
lect is how vested in the Panchayat Board, ' 
and the resolution to implement the •same 
is valid and enforceable. The trial Court 
and the appellate Court found that there 
was a custom in the village whereby the 
Mfflage community made similar collec-, . 
tions- bearing, similar incidence as is re- 
flected in Ex. B. 11, and therefore, the 
Panchayat BoEird had "the requisite autho- 
rity to impose and collect the Mahimai 
involuntarily as well, under Section 58 of 
the Madras Village Panchayats Act 1950.' 

In the second appeal, filed by the plain- 
tills against the said decisions, Alagiri- 
swami, J. held — . 

"The levy of the kind in question can ( 
be contemplated only on the ground of V 
its being related to the holding of some o 
land or the holding of some office or at V 
least some convenience or facility provid- ' ? 
ed by a landholder, A njere custom, un- ; 
related to anything else by wliich tlie 
.village community makes collections in 
respect of goods brought for sale within its > 
limits or goods taken out of its limits for y 
sale outside cannot be said to be valid.' 
There is no constitutional or legal basis 
for such a levy, ■ Such a levy would be . . 
valid only if it is on incident of the pos- , , ; 
session of any property or holding of any , , ; 

office I should tlfink that v/hen 

Section 58 , mentions 'income’ It can o,nlv; ; 
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refer fo' income from sources other than 
property belonging to the Panchayat. ^d 
particidariy income from property which 
was not owned by the village commimity.” 
and reversed 'the judgment of the lower 
appellate Court. Elumalm_ Panchayat, ag- 
grieved against the decision of Alagiri- 
-swami, J. has appealed. Though several 
grounds were stated, in the memorandum 
of grounds of appeal, • the only question 
canvassed before us was that the levy was 
not in the natiire of a tax and even if it 
is, it is justified. Mr. V. P. Raman, learn- 
ed counsel, for the appellant, would urge 
that the collections , are in. any event in- 
come within the meaning of Section 58 of 
the Madras Village Panchayats Act, 1950, 
hereinafter referred to as the Act. He 
would also contend that the custom to col- 
.lect the amounts having been found by 
the Courts below in favour of the anpel- 
lant, the Panchayat had the right to pass 
the imputed resolution. He would also 
sustain the collections on the ground that 
it is tax' or toll because the custom sanc- 
tioned such a levy even before the advent 
of the Constitution of India. 


2. It appears to us that the collections 
made by the appellants are not income 
within the meaning of Section 58 of the 
Act, and it is . not necessary to address 
ourselves to the other larger ^question 
elaborately considered by^ Alagiriswami, 
J„» whether the collection is in reality a 
tax and as a tax whether the Panchayat 
had the authority to levy and collect the 
same. Suffice it however to say that on 
a fair reading of Section 58 of the Act 
and the prevalent practice in the village 
it was never contemplated or xmderstood 
that what was being collected as mahmm 
was in the nature of tax as is understood 
in law and 'taxing statutes. 


3. The sheet-anchor of the argument 
of Mr. V. P. Raman is that the collections 
made by the Panchayat by virtue of the 
resolution Ex. B. 11 was and continues to 
be income of the Panchayat. There cm 
be'no doubt that if such moneys paid by 
the traders in the village are to be dima- 
cterised as income of the Panchayat, then 
such income would vest _ in it. 
mahimai or tharagu are periodical cofiec- 
tions made by the Panchayat not on any 
incidence normally available to it, but on 
the accidental circiunstances of a trader 
cominS in or SoinR out of the ,POTchaYat 
■with certain notified goods or things. It 
is undoubtedly a voluntary p^ent and 
presumably to respect the cu^om in toe 
^age to pay the same to the raembers 
of the community. 


4.. Ex. B. 11 no doubt nominates the 
collections as toll which accordmg to the 
Panchayat was derived by the custom 
prevalent in the village. Mere nomen- 
. dature cannot make any difference. Un- 
less the amounts sought to be recovered 


are income which by custom belongs to 
or has been administered for the benefit 
of the villagers in common, then Sec. 58 
would not be attracted and such .moneys 
cannot vest in the Panchayat. 

5. What is -’income’? Funk .and Wag- 
nail in their hew Standard Dictionary on 
the English Language explain the word 
'income’ as: — ? 

"the amoimt of money coming to a per- 
son or corporation ivithin a specified time 
or regularly whether as payment for ser- 
vices, interest, or profit from investment.” 

6. The element of regularity and the 
presence of a source from which such in- 
come is derived appear to be essential 
before any money obtained by a person 
or body can be described as "income,” 
Oxford Dictionary would say: "Income” 
is: — 

"periodical receipts from one’s business, 
lands, work, investment etc.” 

This definition has foimd judicial approval 
in two decided cases of our Court. The 
Secretary, Board of Revenue, Madras v. 
Arunachalam Chettiar 39 Mad LJ 649 ==' 
(AIR 1921 Mad 427) (SB) and The Vulcan 
Insurance Co. Ltd. v. Corporation of Mad- 
ras, 58 Mad LJ 337=^(AIR 1930 Mad 626 
(2)), The contention here is that custom 
enabled the community to levy the toll 
and Ex, B. 11 authorised the Panchayat 
to collect it, and hence it is income. The 
argument overlooks the basic requirements 
of the word 'income’ and the positive con- 
cepts imbedded therein. Here there is no 
source from which the collections are re- 
ceived; nor can it be said that the-y are 
regular and periodical payments. It de- 
pends upon the contingency of a trader 
talcing the goods from the village and ano- 
ther bringing the forbideen things into the 
village. It is imusual to refer to an uncer- 
tain collection of the nature under con- 
sideration as "income”, as it is purely 
mone.y which is expected to be paid or 
got. There is a halo of chance aroimd this 
collection depending upon a variety of cir- 
cumstances. There may be no crop at aU 
during one year and no trader may get 
into the -village the forbidden goods. If, 
therefore, the 'income’ stands and remains 
as a bare expectancy and depends on 
chance, it is inconceivable that such col- 
lection, even though authorised by custom, 
is 'income’ as it popularly and leg^y 
imderstood. Reference was made to Tiru- 
nagar Panchayat v. Madurai Co-operative 
House Construction Society, AIR 1966 SC 
1807. But far from gaining any assistance 
from the above, it apnears to us that the 
ratio therein is against the contention 
urged before us by Mr. .V. P. Raman. 
The Supreme Court observed — 

/ 

"In the enactment of this section the 
legislature did not contemplate that 
parks, play grounds, schools or temple or 
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hospital dedicated to the public should 
vest in the panchayat merely by tte, fact 
of such dedication. What is required by 
S. 58 for the purpose of vesting is the 
proof of custom by which the villagers in 
common acquire title to any property or 
income. Vesting of rights takes place 
imder S. 58 if there is proof of customary 
right of administration of any property 
or income for the benefit of the villagers 
in common. Unless therefore there is 
proof of customary right, the Panchayat 
cannot claim title to the property or in- 
come administered for the benefit of the 
villagers in common. -For example, the 
society may have established a library 
or a social club or a school for the benefit 
of its members. Again, a private indi- 
vidual may have created a trust for the 
provision of amenities like parks, plav 
grounds, and hospitals for the residents 
of the village. In a case of this descrip- 
tion the legal ownership of the Societv 
or of the trustees will not vest in the 
Panchayat because of the provisions of 
S. 58 of the Act. It cannot be sup-^osed 
that such a startling and uniust resvdt 
was contemplated by the legislature in 
enacting Section 58. We are accordingly 
of the opinion that the scope of S. 58 of 
the Act must be confined to communal 
property and income of the Panchayat 
which by custom belongs to the villagers 
in common or has been administered for 
their benefit as a matter of custom, -and 
the scope, of that section cannot be ex- 
tended to include parks, play grounds, 
hospitals, libraries and schools provided 
by the Society for the benefit of the 
members of the Tirunagar colony.” 

7. It follows therefore that a social 
mandate by the \dllagers enabling a col- 
lection by way of - a toll or otherwise 
from incoming and outgoing traders can- 
not by itself be proof of income or of a 
customary right of administration of in- 
come for the benefit of the villagers in 
common. As already stated, there may 
or may not be income. It is not period- 
ical; but uncertain. For the only reason 
that the mandate has an impact over a 
section of the public in the village, it 
cannot make such a right, if it is a right 
at all, to vest in the Panchayat. Some- 
thing more concrete is necessary. The 
word 'income’ appears after the word 
’property.’ This specific word ’property’ 
constitutes a class by itself. It is not 
exliaustive by its enumeration. The 
generic word 'income’ which follow’^ can- 
not be considered in the abstract and it 
cannot bo deemed in the circumstances to 
refer to a genus v/hich is of a v;ider con- 
notation. There is no clear and mani- 
fest intention to this effect in S. 58 of 
the Act. As pointed out by Earl of Hals- 
bury in Ystrady Fod\vg and Pontypridd 
Main Sewerage Board v. Hensted, 1907 
AC 26,4, at p. 268— 


'V........a very familiar canon- ; of con- , 

struction- that, where you have a word- . 
which may have a general meaning wider. ... 
than that which, was intended- by the . 
legislature, when -you find it associated 
with other words which shew the con- , 
trary within which it is to, come, it : is 
cut down and overridden ^ — according to - , 
the general" proposition wliich is famili^- 
ly described as the ejusdem generis prin- 
ciple". 

Applying the rule of ejusdem generis the 
word "income”, should mean income from 
any property to which the Panchayat has 
acquired 'a right by custom or otiierwise. 
No custom is inhered in a toll volimtarUy 
paid b;^ the incoming and outgoing trad- 
ers in a village, for, however ■ long- a . 
period it may be. It cannot be said that 
it is income which by sanction of custom i 
has vested in the Panchayat by reason 
of S. 58 of the Act., We also_ feel that 
there is considerable weight in the ob- 
servation of Alagiriswami J. when he 
says — 

"I should think that when Sec. 58 men- 
tions ’income’ it can only refer to income , 
from somces other than property belong- 
ing to the Panchayat and particularly in- 
come from properW which was not own- 
ed by the '^age community”. 

Viewing the subject from any perspec- 
tive, we are rmable to agree that the toll 
sought to be collected by the appellant 
imder Ex. B-11 is income by custom be- 
longs to or has been administered, for the 
benefit of the villagers in common. 

8. We^ have already observed that it 
is not necessary in the, instant case to con- 
sider \yhether mahimai collections are in . 
reality a tax and whether . the lePality 
of such a levy be upheld on the basis of 
a custom. We refrain from discussing 
this question as we have come to the 
same conclusion as Alagiriswami J. 
though on different grounds. The Letters 
Patent Appeal is dismissed; but in the , 
peculiar circumstances with no order as 
to costs, ■ 

Anneal dismissed . 
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K. VEERASWAMI. C.J., NATESAN 
AND SOMASUNDAEAM, JJ,. , 
Shri Alladi Kuppuswamy, Applicant 
V. The Controller of Estate Duty, Madras, ' 
Respondent. ' . ' ' . 

Tax Case No. 40 of 1965 fReferencs 
Case No. 13 of 1965), D/- 5-12-19C9. ‘ . 

(A) Estate Duty Act (1958). S. 7(1);— 
Interest cessing; on death — Widow’s 5s- 
tcrc.st under Section 3(2), Hindit Women’s 
Bights to Property Act, 1937 docs not 
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fall within S. 7(1) — Her interest laps^es 
at her death and there is no cesser of 
interest. 

The interest of a widow under S. 3(2) 
of the Hindu Women’s Rights to Property 
•Act, 1937 is not coparcenary interest with- 
in S. 7 (1) of the Estate Duty Act, ' Her 
statutory interest is of imdefined charac- 
ter before -partitioii. Therefore on the 
•widow’s death -there is no cesser of any 
interest she had in the joint family pro- 
perty and her interest being undefined 
lapses at her death resulting in no change 
in the coparcenary property as such and 
her interest cannot be regarded as an 
interest in property within S, 7(1). (1958) 
34 ITR (ED) -20 (PC), Applied. Case law 
discussed. (Para 8) 

(B) Estate Duty Act (1953), S. 5 — 

Property — Interest - of a widow under 
S. 3(2) of Hindu Women’s Rights to Pro- 
perty Act (1937) is property. (1968) 81 
Mad LW 655, Approved. (Para 6) 

(C) Estate Duty Act (1953), S, 5 — 
Levy , of duty — Word "passes” — Wi- 
dovi^s interest in joint family property 
merges on her death and not passes. 

On the death of a widow who has. not 
asked for partition, her interest merges 
in the coparcenary of which her sons 
were coparceners. Merger cannot be 
termed as passing of property on the 
death of the widow. "Passes” in Sec. 5 
implies movement of the estate from one 
dying to another, and means changing 
hands. When by the death of the widow 
her interest under Section 3(2) of the 
Hindu Women’s Rights to Property Act 
(1937) lapsed or it merged in the copar- 
cenary automatically, not involving any 
mode • of devolution kno-wn to the law, 
and her Interest upto her death, unless 
worked ■ out by a partition, was but a 
fluctuating one as in the case of her hus- 
band when alive, and is in no way dif- 
ferent in its beha-viour or character from 
the interest of a coparcener, it cannot 
possibly be said tha-t on her death her 
interest passed -within the meaning of 
Section 5. (Para 4) 

Gases Referred ; Chronological Paras 
(1968) 81 Mad LW 655 = ILR -(1969) 

2 Mad 684, Govindammal y.- Rama- 
swami Pillai 3, 6 

(1968) 1968-70 ITR 663 = 1968 AC 
553 (HL), Gartside v. Inland Reve- 
nue Commr. 8 

(1967) AIR 1967 SC 272 (V 54) =i- 
1967-1 SCR 7, Satrughan v. 

Sabuipari 3, 9 

■ (1965) AIR 1965 SC 825 (V 52) = 

1965-2 SCJ 620, Lakshmi Peru- 
mallu V. Krishnavenamma 3 

(1962) .AIR 1962 Mad 36 (V 49) '=■ 
1961-43 ITR (ED) 1, Mammad 
Keyi v. Asstt. Controller of E. D. 9 

(1958) 1958-34 ITR (ED) 20 = 1957 
■ AC 513 (PC), Attorney General of 


Ceylon v, Arunachalani Chettiar 1, 4, 
. . 5, 8 

(1957) AIR 1957 Mad 695 (V 44) = 


70 Mad LW 249, Kuppathammal 
V, Sakthi 8 

(1955) AIR 1955 All 625 (V 42), Sahu 
Jagadish Prasad v. Sridharkanta ' 3 

(1954) AIR 1954 SC 505 (V 41) = 

1955-1 SCR 467, Kalishankar Das 
, V. Dhirendra Das ' 3 

(1916) AIR 1916 PC 117 (V 3) = 43 , 
Ind.App 207 = ILR 39 Mad 634, 

Janki Ammal v. Narayanaswami 3 

(1907) ILR 34 Cal 329 = 34 Ind 
App 87, Biioy Gopal v. Krishna 3 

(1880) ILR 5 Cal 776 = 7 Ind App 
115, Moniram v. Keii Kolitani 3 


K. R. Ramamani and S. V. Subramani- 
am for Subbaraya Iyer, Sethuraman and 
. Padmanabhan, for Applicant; V. Bala- 
subramanian and J. Jayaraman, for Res- 
pondent. 

K. VEERASWAMI, C, J, This Is a 
reference under Section 64(1) of the 
Estate Duty Act, 1953. Sri AUadi Krislma- 
swami Iyer, who. died before the Estate 
Duty Act came into force, had, during his 
lifetime, settled certain properties abso- 
lutely on his -wife Srimathi AUadi Venka- 
lakshmamma, and had also declared cer- 
tain^ other properties as joint family pro- 
perties. The lady ha-ving died on Janu- 
ary 5, 1956, the principal value of her 
_ estate passing on her death was deter- 
’ mined by the Revenue at Rs. 7,25,5.27/- 
This sum included Rs. 2,02,271/- as the 
value of her l/4th share in the properties 
belonging to the Hindu family consisting 
of herself and her three sons. The Cen- 
ti al Board of Revenue, agreeing with the 
Estate Duty Officer upheld the inclusion 
as warranted by Section 7(1) and dismiss- 
ed the appeal from the assessment order. 
The Board held the view that the Hindu 
■widow’s estate created by Section 3(2) 
of the Hindu Women’s Rights to Property 
Ack 1937 was an interest in property 
which ceased on the death of the -widow 
attracting duty, and that Attorney-Gene- 
ral of Ceylon v. Arunachalam Chettiar, 
(1958) 34 ITR (ED) 20 (PC) had no appU- 
cation to such a case. 

2. The original reference to this Court 
was of the foUowing three questions: — 

"1. Whether on the facts and in the 
circumstances of the case, one-fourth 
share of the deceased in the joint family 
properties, to which she was entitled 
under Section 3 of the Hindu Women’s 
Eights to Property Act, 1937, was correct- 
ly included in her estate as property 
deemed to pass on her death under Sec- 
tion 7 of the Estate Duty Act, 1953? 

2. Whether the Estate Duty Act, 1953, 
in so far as it seeks to levy duty on agri- 
cultural lands, is ultra -rires of the legisla- 
tive powers of the Union Legislature? _ 

3. Whether on the facts and in the_ cir- 
cumstances of the case, the accrued mte- 
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"Property passing on the death” is pro- 
perty passing either, immediately on fte 
death or after any interval, either certain-- 
ly or contingently, ' and either originally 
or by way of substitutive • limitation./ 
Pausing here for a moment, we may ob- 
serve tliat the interest a widow has under 
Section 3(2) of the Hindu Women’s Rights 
to Proper^ Act, 1937, may be regarded 
as property. That is the view rightly 
talien in (1968) 81 Mad LW 655. The 

charging Section 5 directs levy of duty on 
the estate of the deceased which passes on 
his death. The Section also says that the 
levy and demand of duty be upon the 
principal value ascertained as provided 
later in the Act. What property is deem- 
ed to pass is speeded in the next follow- 
ing Sections, including Section 7. Special 
provisions relating to transfers to compa- 
nies then follow. Certain exceptions 
from the charge of duty are provided in 
respect of specified property of the de- 
ceased, depending on its situs or the sta- 
tus in which it was held by him, or other 
detailed considerations. Section 34 
relates to aggregation of property and 
rates of duty. Then we have Section 36 
(Part V) which deals -ivith the manner of 
estimation of the principal value chargea- 
ble to tax? Section 36 states that the 
principal value of any property shall be 
estimated to be the price which, in the 
opinion of the Controller it would fetch 
if sold in tlie open market at the time of 
the deceased’s death, and that in so, esti- 
mating, the Controller shall fix the price 
of the property according to the market 
price at the time of the deceased's death. 
Section 39 contains special prowsions for 
valuation of interest in coparcenary, pro- 
perty ceasing on death, and as related to 
the inclusive part of Section 7(1). 

The benefit accruing or arising, from 
the cesser of a coparcenary interest in a 
joint family property governed by the 
'Mitatehara school of Hindu law on the 
death of a member thereof shall be _ the 
principal value of the share in the joint 
family property which v.nuld have, been 
allotted to the deceased had there been a 
partition immediately before his death. 
Tiie principle is applied also to cesser 
benefit in cases go%nrned by the Maru- 
malckattayam or Aliyasantana rule of in- , 
heritance. But in order to arrive at the 
\nluc of tile deceased’s share whidi would 
have been allotted to him had there been 
a partition before his death, the principal 
value' of the entire property of the joint 
family should be estimated. TJie value of 
the benefit accruing or arising from- tlie 
cesser of an interest ceasing on the death 
of the deceased shall under Section 40, 
be the principal value of the property? 

(a) if the interest therein is extended 
to the xvholc income of such property; 
and 
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(b) in case the interest extended to less 
than the whole income of the . property, 
the value of the benefit should : be ■fte 
principal value of an addition to the pro- 
perty' equal to the income to which ^e 
interest extended.. 

7. It would be proper, and necessary, 
in our opinion, . '.to uhderstand the wor^ 
"property”, "interest”,, and "benefit” in 
the context and in the light of these pro- 
visions. It follows that though property, 
or an interest in property may .well be as 
included in the definition ' of the term 
"property”, stUl it may or may not be so 
for purposes of a particular section in the 
Act. For instance, it is . only property, 
that passes m the sense of passing hands 
by way of inheritance, or other form of 
devolution, which seems to attract Sec- 
tion-5. Likewise,, for. purposes of- Sec- 
tion 6, it must be; property which the de- 
ceased at the time of his death was com- 
petent to dispose of. -So also,' for appli- 
cation of the first part' of Section 7(1), if 
should be such, interest in property, as on 
its cesser, the benefit that accrues or arises 
should be referable to -^e whole or less 
than the whole income of the - property. 
The implication is -tliat if -this measure in 
terms^ of income of the property , is not 
apposite to the cesser of an interest, it 
■vriil not be an interest such as is contem- 
plated by Section . 7(1). The inclusi-ve 
pro'vision of tlie sub-section < does not seem 
to affect this construction as the principal 
value of the .class of interest with the 
coverage is value accruing to the mem- 
bers contained in Section 39, and not on 
-the basis of valuation of benefits from 
interest ceasing on death under Sec. 40. 
It is clear from the language of Seo- 

■ tion 49(b) that the cesser benefit by ceas- 
ing of the corresponding interest is an 
addition to the property equal to the in- 
come, to wliich the interest extended. 

8. Having regard to the nature of tlie 
interest a -widow has, under Section 3(2) 
of the Hindu 'Women's Rights to Property 
Act, 1937, we doubt whether it is at aU 
an interest ceasing on her death within, 
the contemplation of the first part of sub- 

. section (1) of Section 7. So long as tlie 
widow did not work out her interest by 
asking for parb'tion and separate posses- 
sion of her husband’s share in the .joint 

, family properties, she is not entitled to 
any specified part - of such propertie.s.. or 
the income referable to it. . The entire 
properties are owmed by the coparcenary, 
and so too the income therefrom wholly 
belongs to it. Each member . of the co- 
parcenary - is entitled to be maintained 
out of the income, and so too the widow 
of a deceased coparcener, but the ex- 
■pendilure to be incurred, and its Quantum 
in respect of maintenance rested on the 
discretion of the Icarta of the joint family, 
Tlie result of the fluctuation of a cb-pari* . 
ceneris interest in the joint family .pro- 
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perties .is but reflected only at the parti- 
tion thereof. But before then, the idea 
is but notional There may be births and 
deaths of the coparceners in a ]oint JEflndu 
•family, but they have no effect in a sense 
on the coparcenary as such, .which re- 
mains the, same. ’ 

The widow’s interest under Section 3(2) 
of the Hindu Women’s Rights to Property 
Act. 1.937, is not that of-a coparcener as 
we shall presently see But even so, her 
statutory interest is of undefined charac- 
ter before partition. We are of the view, 
therefore, tiiat on the widow’s death there 
was no cesser of any interest she had in 
the joint fainily property, and that in. any 
case, her interest beiug entirely undefin- 
ed, it lapsed at her death, resulting in no 
change in the coparcenary property as 
such, and her interest cannot properly be 
regarded as an interest in property with- 
in the meaning of Section 7(1). Further, 
we fail to see what benefit accrues or 
arises, on the cesser of her interest. The 
income of the joint family properties is 
available to the coparcenary both before, 
and after her death. Apart frorn that, 
the scheme of the Statute, in the light of 
Section 40(b) is that any interest in pro- 
perty not capable of measurement in 
terms of income is not within the pur- 
view of Section 7(1). (1958) 34 ITR (ED) 
■20 (PC) supports this view. Gartside v. 
Inland Revenue Commissioners, (1968) 70 
ITR 663 (HL) •with reference to S. 7(7) (a) 
and (b) of the English Act which corres- 
ponds 'to Section 40(a)‘ and (b) of .our Act, 
observed at page 718: 

■"This shows that for the cesser of m 
Interest to give rise to a charge for duty, 
it must be possible to say of the interest 
that it extended to the -whole income, or 
to a definite part of the income. -This no- 
tion of definite extension is, in my opin- 
ion, vital to 'the understanding and work- 
ing of Section 2(1) (b) and consequently 
of Section 43 of the Act of 1940". 

Section 2(1) (b) is in pari materia with 
the first part of Section 7(1) of the Indian 
Act. For the Revenue, our attention 'was 
invited to Kuppathammal v. Sakthi, AIR 
1957 Mad 695. But we do not think that 
the learned Judge in that case meant to 
lay down the law to be that the \vidow 
of a Hindu- deceased coparcener is, by 
reason of her interest under Section 3(2) 
of the Hindu Women’s Rights to Property 
Act. 1937, entitled without effecting parti- 
tion, to any definite share of income' of 
the joint family properties. In our opin- 
ion, it follows that the charge to Estate 
Duty in tiiis case cannot be sustained as 
valid imder the first part of Section 7(1). 

9, There is even less justification, as if 
seems to us, for • the Revenue to invoke 
the extended scope' by the inclusive co- 
verage of Section 7(1). It goes no far- 
ther than that a coparcenary interest m 


the joint fa m ily properly of a Hindu 
family governed by the Mitakshara ceas- 
ing on liie death of the coparcener shall' 
be- deemed to pass to the extent to Which 
a benefit accrues or arises by the cesser 
of such interest. We are clearly of opin- 
ion, that the interest of a -widow of a de- 
ceased coparcener tmder Section 3(2) of 
the Hindu Women?s Rights to Property 
Act, 1937, is in no sense a coparcenary 
interest. It is well .settled that the 
■widow is hot a coparcener, -though she is 
a manber of -a Hindu joint family. AIR 
1967 SC 272 says this: 

“A Hindu coparcenary xmder the Mita- 
fehara school consists of males alone; it 
includes only those members who acquire 
by birth or adoption interest in the co- 
parcenary property. The essence of co- 
parcenary property is unity of ownership 
which is vested in the whole body of co- 
parceners. While it remains joint, no 
individual member can predicate of the 
undi-vided property that he has a definite 
share therein. The interest of each co- 
parcener is fluctuating, capable of being 
eifiarged by deaths, and liable to be di- 
minished by the birth of sons to coparce- 
ners: it is only on partition that -the co- 
parcener can claim that he has become 
entitled to a definite share. The two 
principal incidents of coparcenary pro- 
perty are: that the interest of coparce- 
ners devolves by survivorship and not by 
inheritance; and that the m^e issue of a 
coparcener acquires an interest in the 
coparcenary property by birth, not as re- 
presenting his father but in his o-wn inde- 
pendent right acquired by birth," 

The widow gets a right to the interest 
of her husband in the joint family pro- 
perties -under Section 3(2) of the Hindu 
Women’s Rights to Property Act, 1937, 
not by any right by bii^ but by force 
of the Statute. The basis of her right is 
not her birth, but the Statute. Hor does 
her interert under Section 3(2) devolve 
on the coparcenary on her death; but it 
merges with the coparcenary property in 
■ttiat event. In the same case which we 
just now noticed, the Supreme Court 
pointed out: 

"If the -widow after being introduced 
into family, to which her husband belong- 
ed does not seek partition, on the termi- 
nation of her estate, her interest will 
merge into the coparcenary property.” 

It is clear, therefore, that the interest of 
a widow under Section 3(2) of the said 
Act is not coparcenary interest -within the 
meaning of Section 7(1). It is true that 
the expression "coparcenairy interest” has 
been used in the sub-section even in res- 
pect of joint f^ily property of a Hindu 
family governed by the Marumakkatta- 
yath or Aliyasanthana Law. In the con- 
text, that expression only means, as appa- 
rently Mammad Keyi v. Assistant Con- 
troUer of Estate Duty, (1961) 43 ITR (ED) 
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l=fAIR 1962 Mad 36), a case of a Maho- 
medan tarwad, was inclined to think. But 
we see no justification why the expression 
"a .coparcenary interest in. the , joint 
family property of a .Hindu family .gov- 
erned by the Mitakshara” should be 
understood not in the light of the exposi- 
tion by that school of the Hindu, Lav/, 
but as mere joint interest in the joint 
family property of a, Hindu family. The 
Legislature must be taken to have had in 
mind while enacting , Section 7(1) the inci- 
dents of n coparcenary interest in the. 
joint family property of a Hindu family 
governed by the kfitakshara. We find 
nothing in (1961) 4S ITE (ED) 1 = (AIR 
1962 Mad 36) which compels us to take 
a difi^erent view. Section 7(2) read with 
Section 39(1) and (3) leaves no room for 
doubt that a coparcenary interest in the 
joint family property of a Hindu family 
governed b^y the Mitalcshara law is a co- 
parcenary interest in such family pro- 
perty as expoimded by the Mitakshara. 

10. We answer the question in favour, 
of the accountable persons, with cost. 
Counsel fee Rs. 250/-, 

Reference answered accordingly. 


AIR 1970 MADRAS 372 (V 57 C 110)'. 
VEERASWAMI AND RAMAPRASADA 
RAO, JJ, 

Commissioner of Income-tax, Madras, 
Applicant v, S. Govindan Chettiar, Res- 
pondent. 

Tax Case No. 110 of 1965, (Ref. No. 46 
of 1965), D/- 16-12-1968. 

Income-tax Act (1922), S. 34(3), Proviso 
— Finding — Incidental observation is 
not. 


: kshisundaram and . K. C, Rajappa, . • for. 
Respondent.’. 

VEERASWAMI, J.:— -The question in 
tins reference at' the dn^ance of the Com- 
missioner of Income-tax is as to the ap- 
plicability to the facts oLthe second pro- 
viso to Section ’34(3) of ‘ the Income-tax 
Act. 1922. , . ' . ■ 

2. The 'assessee carried on business in 
Ceylon and , by an order dated January 30, 
1954, he was assessed to tax on a total in- 
come of Rs. .90,378/-, against the admitted . 
Income of Es. 40,378/-. His appeal result- 
ed in enhancement' of the total- income to 
Es. 94,905/-, The Tribunal confirmed 
that order and dismissed the assessee’s 
further appeaL - In the course of its oi’der 
the Tribunal observed 'unexplained cadi, 
credits to the extent of Rs. 60,05l/-’ and 
stated that they , did not represent genu- 
ine liability. On that basis, according, to 
the Mbunal, the total incorae amounted 
. to Rs. 1,00,429/-, Its order was - dated 
November 27, 1959, The Income-tax 

Officer on the view that there was a find- 
ing by the Tribunal in respect of credits 
in the anamath accoimts amounting to 
Rs. 60,051/- which were spurious and un- 
proved, reopened the assessment under 
Section 34(1) (a) and (3) and reassessed 
on January 25, 1961 on a total foreign in- 
come of Rs. 1,00,429/“. Differing from the 
Revenue, the Tribunal in an appeal aris- ' 
ing out of the reassessment Order held 
that its observation in the order dated' 
November 27, 1959 as to the total income 
of the assessee amounted to Rs. 1,00,429/- 
was only incidental to its finding that the 
total chargeable income fixed by the 
Appellate Assistant Commissioner was not 
excessive. The following question has 
been referred to this Court; — 


Where an assessee prefers an appeal to 
the Tribunal, any incidental obser\’alion 
made by it in order to dispose of tlie ap- 
peal is not a finding within the proviso. 
A finding is a conclusion which the Tri- 
bunal has to reach so as to dispose of the 
appeal before it. Case law discussed. 

(Paras 3, 4) 

C.asfes Referred : Cbronolo,gical Paras 
(1967) 66 ITR 586 (SC). N. K Shiva- 
lingam Chettiar v. Commr, of I. ,T. 6 

(1965) AIR 1965 SC 342. (V 52) = 

52 ITR 335. Income Tax Officer v. 


Murlidhar Bhag\van Das 5, 6 

(1963) AIR 1983 AU 172 (V 50) = 

48 ITR 705. Lakshman Pralmsh v. 
Commr. of I. T. 5 

(1963) 47 ITR 16 (iMad), A. S. Khadei* 
Ismail V. I. T. Officer, Salem 5 

(1060) AIR I960 AU 97 (V 47) = 39 
ITR 265. Pt Hazari Lal- v, I. T. 
Officer, Kanpur , . 5 


V. Ealasubramanian and 3. Jayaraman, 
for Applicant; K. Srinivasa n, D. Meena- 
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"Whether on the facts and. in the cir- 
cumstances of the case, the Appellate 
Tribunal was right in holding that the re- 
opening of the assessment for tlie year 
1951-1952 under the seepnd proviso to 
Section 34(3) was not justified .in law.”- 
3. In our opinion, the Tribunal was 
right. The appeal of the assessee before 
it, vras confined to the propriety of the 
finding of the Appellate Assistant Com- 
missioner that the total income charge- 
able to tax should be fixed at Es. 94,905/-, 
The Tribunal was not concerned witii the 
question, whether the sum of Rs. 5,524/-. 
should be added to the diargeable total 
income for -the asses-sment .year, and in- 
deed we doubt its jurisdiction to do .so in 
the asses5ee’s appeal. While investigat- 
ing the point arising in the appeal, name- 
ly, whether the fixation by the Appellate 
Assistant Commissioner of the chargeable 
total income \vas excessive, it confronted 
wiUi unercplained cash credits to the ejt- 
tent of Rs. 00,051/- in the light of vdiich 
the total income would amount to 
Rs. 1,00,429/-. and in view of it, conclud- 
ed that no interference \vith the order of 
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the ' ^Appellate Assastant Commissioner 
was- palled' for. ' It is obvious, therefore, 
that,- ‘having regard to the scope of the 
appeal preferred by the assessee and the 
question the. Tribunal was called upon to 
decide in disposing it of, its observation 
as to the unexplained cash credite 
amoimting to Es. 60,051/- was but inci-, 
dental to the question which it was neces- 
sary for it to decide in order to dispose 
of •' the- appeal Such an observation is 
not a finding within tlie meaning of the 
second proviso to Section 34(3), 

4. A 'finding’ in the context Is the 
conclusion which the Tribunal has neces-* 
sailly to reach so as to dispose of the 
appeal before it. We are of the view 
that the scope of the appeal not only with 
reference to what the appellant has asked 
for by way of relief but also the Tribu- 
nal’s appellate powers with reference to 
it, and whether the assessee and the Ee-^ 
-venue were at issue -'on a particular point 
in dispute a decision of which ^ is also 
necessary for granting or denying the 
relief in such an appeal would govern 
the determination whether a disputed ob- 
servation is a finding within the meaning 
of the second proviso. It should 'follow 
that every step or reason or observation 
incidental to fcding cannot be mistaken 
for tire finding itself. 

5, In A. S. Khader Ismail vl Income 

Tax Officer, Salem, (1963) 47 ITE_ 16 

(Mad) this Court was inclined to the view 
that 'a finding’ for piprposes of tlie pro- 
viso should be given a wide significance 
so as to include' not only findings neces- 
sary for the disposal of the appeal, but 
also :fedings which were incidental to it. 

A Full Bench of the ' Allahabad High 
Court in Lakshman ‘Prakash v. Commis- 
sioner of Income-tax, 48 ITE 705 = (AIE 
1963 All 172) considered that the scope 
of a finding was even wider. ' The Court 

■ observed that a finding was nothing but 
what one found or decided and a deci- 
sion on a question even though not abso- 
lutely necessary or not called for, was 
a finding. The majority in Income-tax 
Officer V, Murlidhar Bhagwan Das, 52 
ITE 335 = (AIE 1965 SC 342) disagreed 
with both tlie Courts and held: — 

"A finding, therefore, can be only that 
which is necessary for the, disposal of 
an appeal in respect of an assessment of 
a particular year. The AppeEate Assist- 
ant Commisaoner may hold, oh the evi- 
dence, that the income shown by the as- 
sessee is not the income 'for the relevant 
year and thereby exclude that income 
from the assessment of the year, under . 
appeal. The finding in that ■ context ‘ is 
that that income does not belong to the 
relevant year. He may incidentally find 
that the income belongs to another year,, 
but that is not a finding necessary for the 
disposal of an appeM in respect of the 
year’ of assessment in question,’ 
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While so defining the scope of 'a finding* 
the majority, in 52 ITE 335 .== (AIE 1965 
Sp 342)’ accepted as correct the earlier 
view of the Allahabad, High Court in Pt. 
Hazari-Lal v. Income-tax Officer, Kanpur, 
39 ITE 265 =- (AIE 1960 All 97), that is 
to say, a finding^ ’would cover only mate- 
rial questions arising in a .particular case 
for decision by the authority hearing -the 
appeal, which, being necessary for pass- 
ing the final order,, or gi-ving the final, 
decision in the appeal, has been the sub- 
ject -of controversy between the interest- 
ed parties or on which ’the parties con-' 
cemed have been given a hearing. 

6. Mr. Balasubrarnanian, for the Ee- 
venue, referred to this ’view as esrtracted 
in 52 ITE 335 = (AIE 1965 SC 342) and 
appeared to rely on it as if it was ’’wider 
in scope than the delimitation drawn by 
the majority in 52 ITE 335 = (AIE 1965 
SC 342). Clearly this is not correct, for,, 
•with reference to the observation extract- 
ed from the decision of the Afiahabad 
High Court, the majority of the Supreme 
Court in 52 ITE 335 = (AIE 1965 SC 342), 
laid down that a finding could only be 
•that which was necessary for the disposal 
of tlie appeal, and that too in respect of 
an assessment of a particular year. This 
•view has been applied by the Supreme 
Court in N. K. Sivalingam Chettlar V. 
Commissioner of Income-tax, (1967) 66 
ITE 586 (SC). There again, it was reite- 
rated that a finding within the second 
pro-viso to Section 34(3) must be a finding 
necessary for gi-ving relief in respect of 
the assessment year in question. 

7. Can it be said that the determina- 
tion of the total income of the assessee 
for the assessment year 1951-1952 to be 
Es. 1,00,429/- was necessary for the dis- 
posal of the appeal, that is ’to say. to find 
whether -the Appellate Assistant Commis- 
sioner fixed the total income excessively 
at Es. 94,905/-? We are of the -view tliaf 
no such finding that the total income 
amoimted to Es. 1,00,429/- was necessary 
to arrive at that conclusion, so that ’the 
Tribunal could dismiss the apTMal. It 
is no doubt true that to determine whe- 
ther. Es. 94,905/- was excessive the Tri- 
bunal had to explore into the unexplain- 
ed cash credits and it had to do it in the 
nature of, things- with reference to all 
such unexplained cash credits which 
when totalled up came to a total income 
of Es. 1,00,429/-, But that is only for the 
purpose of finding whether there was ex- 
cessive fixation of the total income by tlie 
Appellate' Assistant Commissioner, and 
that way, the observation of the Tdbimal 
was but incidental to that main question, 

8. We answer the question against the 
Eevenue -with costs. Counsel’s fee 
Es. 250/r. 

- Answer accordingly* 
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AIR 1970 MADRAS 374 (V 57 C 111) 
RAMAPRASADA RAO AND 
SOMAPRASADA BAO, JJ. - 

Varadarajulu Naidu, , Appellant v. Re- 
venue Divisional Officer, Tirukoiliir, Res- 
pondent, 

Appeal No. 334 of 1966. D/- 18-2-1979, 
against decree of Sub-J. Coimbatore. D/- 
21-9-1965. 

(A) Constitution of ^dia. Art. 31 ■— 

Compulsory acquisition of property — 
Powers of eminent domain — State must 
compensate owner by paying market 
value including intelligible increase due 
to improvement of locality and surround- 
ings — Long user before valuation date 
attaching to land reputation as market 
place and increase in market value — 
Compensation" must be found on such 
market value and not on criteria secured 
from sales in vicinity of lands qualita- 
tively not comparable, (Para 3) 

(B) Land Acquisition Act (1894),. S. 23 

•— Assessment of compensation — Mat- 
ters to be considered “ Loss of earning 
caused by acquisition must be taken into 
consideration — Land used by 'District 
Board as market place on payment of rent 
to owner — Owner having reasonable ex- 
pectation to receive such rent in future 
for a niunbcr of years — Loss of such in- 
come cannot be ignored — Evaluation 
must be by capitalisation of rent and not 
on basis of value of land not qualitatively 
comparable to land acquired. Case law 
discussed. (Para 4) 

Cases Referred : Clironological Paras 
(1954) AIR 1954 Andhra 12 (V 41) = 

(1954) 2 Mad LJ (Andhra) l,.Raja 
of Vizianagaram v. Revenue Divi- 
sional Officer. Vizagapatnam 4. ,7 

(1939) AIR 1939 PC 98 (V 26) 

ILR (1939) Mad 532, Vyricherla 
Narayana Gajapathiraiu v. Re- 
venue Divisional Officer, Vizaga-r 
patnam 3 

(1934) AIR 1934 Cal 97 (V 21) 

58 Cal U 38, Bijaya Kanta v. 

Secy, of State 4. 7 

(1926) AIR 1926 Mad. 732 (V 13) 

50 Mad LJ 566, Collector_ of 
Ciiingleput v. Kadir Mohideen 
Sahib '4 

Kanakaraj, for Appellant; AddL Govt. 
Pleader, for Respondent. 

RAMAPRASADA RAO, J.:— One acre 
and twelve cents of land in T. S. No. 37- 
A/lB in Thokivavadi .village, Villupuram 
Taluk, South Arcot District, was acquired 
compulsorily for the use as a , wceldy 
cattle market This acquisition was at 
the instance of the District Board, as it 
then was, of the district The District. 
Board initially applied also for the acqui- 
sition of R. S. No. S7-B/ 2B of the same 
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village for purposes of the weekly shandy. 
Later, on "fte suggestion of the Collector, • 
the proposal for the- acquisition of R. S;. 
No. 37-B/2B was withdrawn, for it was . 
felt that the said land was on the other 
, side of the Railway line and it cannot be 
reached from R. S. No. 37-A/lB except- 
ing through crossing the . railway line 
which is objectionable. It was also found 
that R. S. No. 37-B/2B was not used, as 
a market place, whereas the land acquir- 
ed was so being used as a shandy for the 
sale of cattle^ It was with tliis initial . 
background that the above extent of land 
in R. S. No. 37-A/lB belonging to the 
'appellant was acquired . under the provi- 
sions of the Land Acquisition Act for 
which purpose a notification , rmder Sec- 
tion 4(1) thereof was issued on February 
29, 1956..- , ■ . . 

The claimant, . botli before the Land 
Acquisition Officer and in the Court be- 
low, when the subject came to it on a 
reference imder Section 18 of the Act, 
contended that the land w’as used as a 
shandy for a considerable length of time 
prior to the valuation date and that he 
was obtaining a rent of about Rs. 1,500/- 
per annum and therefore the land had to 
be valued with sucli potential in it by 
capitalising the annual rental yield with 
a reasonable multiple arrived at on the 
basis of the rate of interest prevailing on 
the valuation date for such securities. But 
the Land Acquisition Officer ignoring tlie 
said contention treated the land acquired 
as a house site, valued it as such and 
awarded compensation at the rate of 
Rs. 25/- per cent. The Land Acquisition 
Officer, however, rightly in our view, did 
not award any interest over the compen- 
sation awarded, since the State by then 
was in possession of the land as a result 
of an arrangement between the District 
Board and the appellant. 

On a reference to . Court by the inte- ' 
rested person, the Court . sustained the 
value at Rs. 25/- per cent, but thought 
that some accommodation should be made 
for the fact that the land had potential 
value to serve as a shandy. After notic- 
ing this, tlie Court awarded an additional 
compensation of Rs. . 3,000/- having regard 
to the annual income realised by the . 
appellant from and out of the acquired 
land and having also regard to certain 
other features of the land acquired. But 
it gave interest on the amount awarded at 
four per cent thereon from the date of 
taking possession to tlie date when the 
compensation amount was paid. Still 
aggrieved by the award of tlie Court be- • 
low, the appellant. is before us. 

• 2. Mr, Kanakaraj. learned counsel for 
the appellant, contends that the Court 
belov,' failed to notice hi.s main conten- . 
tion and, probably the only contention, 
tiiat the method of valuation of the land 
acquired ought to be on the capiUdisation 
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system and not by secured criteria from 
the sales of lands in the vicinity and 
adopting the same as the market value 
of the property in question. He would 
contend that from 1943, the land was ad- 
mittedly used as a shandy and, in fact, 
he had to close down , the shaiidy wliich 
he was running on the land by the order 
Ex. A-3 and had to compulsorily hand 
over his property to the District Board 
to enable them to run a shandy thereon. 

It is seen from Exs. A-4 and A-5 that 
the land acquired was used as a public 
market from 1943 to 1948 free of rent. 
But in 1947 Under Ex. A-IO, the appel- 
lant demanded rent for the acquired pro- 
perty as it appears ftrom the record that 
the District Board was. farming out the 
right to collect fees from the persons 
using the shandy and this activity of the 
District Board prompted the app^ant to 
claim rent from them. P.W. 4, the claim- 
ant, says that in 1949 the District Board 
auctioned the right to collect fees from 
the market for the year 1949-50 for 
Rs. .6316 and the District Board agreed 
to pay him one-fourth of the auctioned 
money towards rent for that year. There- 
after he would say in his evidence that 
he was obtaining every year from the . 
District Board one-fourth of such amount 
fetched in the public auction and that was 
one of the main terms of the agreement 
between him and the District Board. 

When he was cross-examined, it was 
not elicited from him that such was not 
the arrangement and the agreement. As 
a matter of fact, it is seen from Exs. A-12, 
A-14, A-20. A-29, A-30, A-31, A-52, A-59, 
A-61, A-62, A-63 and A-66. that the ap- 
pellant was receiving on an average be- 
tween 1949 and 1963 an annual rent of 
about Rs. 1,500/-. On the basis of such 
data disclosed and spoken to by the appel- 
lant, Mr. Kanakaraj contends- that the 
acquired land has to be valued not on the 
usual 'basis of adopting the market value 
of lands in the vicinity, but by capitalis- 
ing the rental yield by the appropriate 
multiple, which has to be ascertained in 
the circumstances of this case. 

Though the learned Additional Govern- 
ment Pleader initially thought that the 
reputation acquired by the land in ques- 
tion, that it was used and utilised and 
suitable for a shandy, need not be noticed 
and considered as if it has . a potential 
wofth for valuati 9 n in the process of 
compulsory acquisition, yet he had to apd 
■he did indeed concede that, at least with 
reference to 'the principle in sub-clause 
(4) of Sekion 23 of the Act, the earnings 
to which the appellant was deprived does 
give rise to a cause of action for a claim 
for compensation based under that head, 
and for tliis purpose the orthodox method 
of adopting the values of lands in the 
vicinity need not be followed in the in- 
stant case. As a matter of - fact. Mr. 
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Ramaswami, learned Additional 'Govern- 
ment Pleader, has very fairly, but later, 
agreed that the^method adopted by the 
Court below is not correct; but as the 
matter involved in this case raises an 
mteresting question, we have to deal with 
it before we ansv>-er and consider the 
respective contentions of counsel;' 

3. The interesting question that arises 
this appeal is not abounding, as is usual 
in land acquisition cases, in .iudicial pre- 
cedents. When a property is, acquired in 
exercise , of the powers of eminent domain 
of the State, the owner has to be justly 
compensated for the same by paying him 
its market value together with the money 
equivalent of its existing advantages and 
future potentialities. In fact, the claim- 
ant is entitled to receive such market 
yalue_ of the property including such 
intelligible though speculative advance 
therein attributable to it," consequent 
upon the improvement of the locality 
and the surroundings and its inherent ad- 
vantages as welL No doubt far-fetched 
capabilities caimot be noticed for pur-* 
poses of assessment. 

Even so, in a case where the land has 
obtained a reputation of being used and 
utilised as a public market place for well 
over fifteen continuous years before the 
valuation date and has thus acquired a 
secondary signification peculiar to its 
situation, then the problem is whether 
such a realised and patent potential of 
the property, which has become inhered 
in it, and whether such an advance and 
reputation gained, enter into the mecha- 
nics of the computation in compulsory 
acquisition proceedings. In the instant 
case the acquired land was admittedly 
used as a shandy place or as a public 
market from 1943 onwards by the Dis- 
trict Board or latterly by the Panchayat 
Board. The owner, as already seen, by 
an agreement with the District Board, 
as it then was, was receiving his- share of 
the proceeds by farming out of the right 
to sell in the market. He was indeed get- 
■ting one-fourth of the auction amount in 
terms of the arrangement between him- 
self and the District Board. Tliis land 
was pitched upon because of tliis peculiar 
situation in the village. This is borne 
out by the report of the Land Acquisition 
Officer as well. 

Though the claimant desired that the 
land has to be valued by capitalising the 
rent, it was not suggested that the conti- 
nuity of the shandy at that place was 
purely at the discretion of the Panchayat 
and there was no certainty of such annual 
income being derived from the property. 
The public authority never shifted the 
market from 1943 to any other, place. As 
a matter of fact, their desire to extend 
the market to S. No. 37-B/2B was 
thwarted by the Collector as it was not 
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suited for the piurpose and as one had to 
cross the railway line to reach it. It can 
therefore be fairly presumed tiiat the ap-- 
pellant at or about the time when the 
notification imder Section 4 was . issued 
had a reasonable' expectation of dontinu-' 
ine to receive and realise such annual 
rent although it was considerably higher 
than the normal rent that might be ob-« 
tainable under ordinary drcumstahces. 

It cannot be denied that, as a general 
rule, the compensation to the ownef has 
to be estimated by reference to the uses 
for which the property is suitable, having 
regard to the existing business, or wants 
of the conuxumity, or such as may be 
reasonably be expected in the immediate 
future. I^ile adopting the above crite- 
ria, impractical and unimaginative bene- 
fits ought not to be noticed, but they 
should be judged and valued purely on 
commercial considerations. * - ' 

The Privy Coimcil in Vyricherla Nara- 
yana Gaiapatiraju v. Revenue. Divisional 
Officer, Vizagapatam, AIR 1939 PC 38 
observed as follows at p. 101 : 

"The compensation must be detemumed 
therefore by reference to the price which 
a willing vendor might reasonably expect 
to obtain from a willing purchaser. The 
disinclination of the vendor to part with 
his land and the urgent necessity of the 
purchaser to buy must alike be disregard- 
ed. Neither must be considered as acting 
under compulsion. This is implied in 
the common saying that the value of the 
land is not to be estimated at its value to 
the purchaser. ' 

"But tills does not mean that the fact 
that some particular purchaser might 
desire the land more than others is to be 
disregarded.” 

The land in question has undoubtedly 
secured an adventitious value, which is 
something more than its normal or in- 
trinsic value. Ordinarily, intrinsic ^ value 
does not necessarily establish a fair and 
just value, because such value does not 
depend upon >the exterior or surrounding 
circumstances. Fortuitous circumstances 
which are continuous and apparent and 
which prompt a particular mode of user 
of land inject into it a marketable value 
of a peculiar nature. It is common 
'knowledge that persons washing to pur- 
chase the said quality of land for the 
same purpose for which the land is pecu- 
liarly applicable and usable, usually give 
a higher price. Prima facie it may be a 
contingent benefit. . But each case has . to 
be decided on its own mcrit.s. If such a 
benefit is not sporadic, but has become 
annexed to the land by long user and if 
the locus of the land lends support to 
such a Epc'fial adaptability, ' then such 
market value has to be found and such 
compensation found , has to be awai'ded. 

4. One other way of looking into the 
problem is by applying tiic principle 
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adum'brated In Section 23, clause .(4)' 

, thereol Section 23 enumerates the mat- 
ters to be considered in determining com- 
pensation. One such matter, is the daht- 
age sustained by tlie person- interested at 
the time of the Collector taldng possession 
of the land by reason of - the acquisition 
injuriously affecting his ■’ other property^ ' 
moveable or immoveable, in any other 
manner, or his . earoings. . The loss of . 
earning also is one of the matters to be 
con^dered in determining compensation. .\ 

In thd instant case, the appellant was 
getting on the average about Es. 1,500/- 
per, annum; ever since 1949. By the com- 
pulsory process he - is deprived of sucli 
earnings. Therefore?, -this deprivation 
ought not -to be ligh-tly brushed aside , 
■TOthout being considered while granting • 
the . just equivalent for the compulsorily 
acquired land. By the acquisition, the 
, 0 -wner i^.lilcely to, lose once and for all 
the rent - obtained. . Though it is not re- 
latable to any direct activity , of his, yet 
the situation of the .shandy and the con- 
venience of the public in the locality to, 
gain access to it conveniently and. that 
too for a good number of years indicate 
that the. rent obtained by the appellant is 
what is often called as tlie sitting rent 
derived therefrom for nearly fifteen years 
and more. It is- in this light that the in- 
tiinric or normal market value wliich 
could be obtained from adopting the sale 
price of ordinary lands in the -vicinity 
fades into insignificance. 

At the Bar several decisions were cited 
and we should record that the learned 
Government Pleader has very fairly plac- 
ed before, us several decisions which 
would support the contention of the coun- 
sel for the appellant, rather than further , 
his case. Mr. Kanakaraj referred to a 
decision in. Raja of Vizianagaram v. Re- 
venue Divisional Officer, Vizagapatnam,- 
1954-2 Mad LJ (Andhra) 1 = (AIR, 1954 
Andhra 12). Subba’Rao, C. J., as ' he 
then was of the Andhra High Court, was , 
therein evaluating a land which Was 
suited for being used as a salt-pan and 
which was very near the neighbouring 
salt-pan near Balucheruvu Salt-Pan. The 
learned Judges constituting the Division 
Bench therein noticed _ several sale deeds 
in respect of salt-pans in the vicinity, but. , 
in the absence of specific evidence as . to 
the expenses that are to be incurred by 
the owner in that case to reclaim the 
w-aste land into ' a salt-pan, they did not . 
resort to the orthodox method of - evalua- 
tion. On the other hand, they woiUd say 
that having regard to the evidence in the . 
circumstances- and as Die lands were 
eminently fit for development as a .sallr. 

• pan. the income from a -worldng salt-pnn 
may be taken and after deducting there- 
from the expenditure incurred for con- 
verting the . w'asto land into a .salt-pan, 



1970 . STaradarajulu Naidu v. Revenue 

some reasonable rate may be fixed. In 
effect, the principle laid down therein is, 
if sale deeds, of salt-pans in and aroiind 
the locality are available, the value of the 
potentiality - may. be ascertained having 
regard i to-, the expenditure incurred for 
conversions If it is not . available, tlien 
'capitalising the ;rental yield would afford 
a surer and better guide for purpose. 

■ In Collector of Chingleput v. Kadir 
Mohideen' Sahib, AIR 1926 Mad 732. =' 
50 Mad LJ 566, Krishnan, J., spealdng for 
the Bench, dealing with the acquisition of 
a brick field, observed as follows (page 
567) = (at p. 733 of AIR): 

“As regards the value of the. land 
acquired, which , is the most important 
Item in the total valuation, it is conceded 
that the claimant is entitled to have his 
land valued wfth reference to the most 
profitable use it can be put to. The land 
is very suitable for a brick field as shown 
by the evidence: in fact the Government 
is acquiring it for the very purpose of 
using it as a brick field. It is also suit- 
able as a building site as proved by wit- 
nesses The claimant is, therefore, 

entitled to- have his land valued in both 
ways and given the higher value, which- 
ever it may be.” 

Once again the ' learned Judges Md 
down the principle that if the property 
acquired in a compulsory acquisition is 
su'bject to a user which is beneficial and 
which can be commercialised, then such 
a factor is to be taken note of while valu- 
ing the property ’ on the valuation date, 
regard being had to the potential of such 
secured or realised' amenity. 

In the instant case, the Government 
acquired the property for the purpose of 
a public market- or a shandy. The o^vner 
also had a fair expectancy that he would 
receive the rent from’ the Panchayat 
Board for the use of his land as shandy 
for many years more. That the land is 
suitable for the purpose of a shandy is 
not in dispute. It is in such circumstances 
we should consider whether the value of 
lands which are not qualitatively' compar- 
able to the acquired lands can be_ taken 
into consideration by blindly foUovdng the 
orthodox rule of evaluation. We think 
not. 

In Biiaya Kanta v. Secretary of State, 
AIR 1934 Cal 97 a land in which a bazar 
was run was acquired. In that case evi- 
dence was let in to show the value of the 
lands in the vicinity and such evidence 
was pressed into service for adoption. But 
as already stated, the property was being 
utilised as a market and was fetching a 
. rent. The question, therefore, was whe- 
.'ther the capitalisation of the rent was the 
proper method or the adoption of_ the 
marke); rate of the lands in the vicinity 
was better. In tliose circumstances, the 
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learned Judges sin the said case observed 
(at p. 99):— , - . 

__ “In the absence of e-vidence of the sel- 
ling value of similar class of lands in the 
neighbourhood it seems' to me that the, 
only course of -proceeding was to estimate 
the rent at which the whole plot might 
be leased and the purchase money migM 
be properly calculated at 25 years’ pur- 
chase plus ” 

The ratio in this case is again indicative 
of the fact that, unless clinching e-vidence 
ot sales in the ■ neighbourhood of lands 
similar and similarly utilised, like the 
acquired land, is available, then it would 
be venturesome to blindly adopt the value 
■ of other lands for the purpose of award- 
ing compensation under the Land Acqui- 
sition Act. 

According to us, it is now fairly clear 
that though the price of land has to be 
valued by a reference to sales of lan^ 
.m the vicinity, yet in a peculiar situation 
like the one on hand, it would be unfair 
to adopt the intrinsic value of the land as 
its rnarket value, as that would meanj. its 
special adaptability, its realised potentia- 
hty etc. ought -to be ignored. This cannot 
be done, as the claimant is entitled to the 
just equivalent of the land in terms of 
money when it is compulsorily acquired. 

In the case before us, the acqiusition is 
for the purpose of establishing a shandy. 
The land was utilised as a shandy for 
several years. It gained a reputation as 
such and it is not denied. Such advance 
in the nature and potential of the pro- 
perty has to be turned to accoimt. It is in 
this respect that the values arrived at by 
comparing the values of ordinary lands 
bereft of such potential in the -vicinity 
do not reflect a fair method for comput- 
ing the market value of the acquired land 
The income derived from the property 
should, therefore, be taken into considera- 
tion and the same capitalised by applying 
a fair multiple as in the words of 'Venkata- 
subba Rao, J. in Collector of Chingleput 
V. Kadir Mohideen Sahib, 50 Mad LJ 566 
at p. 574 = (AIR 1926 Mad 732 at p. 737): 

"It is undoubtedly true that in awarding 
compensation, any and e-very element of 
value which the lands possess to the 
owner must be taken into consideration in 
so far as it increases the value to him.” 

In the light of the above discussion, we 
are unable to accept the mode and method 
adopted by the Court below in ultimately 
evaluating the' acquired land. 

The. learned Subordinate Judge was 
aware of the special adaptability and 
potential of the acquired land. But he 
valued such potential on an unknown 
basis. He valued the land -with reference 
to the prevailing' prices of lands v/hich 
could not be compared, as they are not 
of the same quality and added to it a 
sum of Rs. 3000 arbitrarily as and towards 
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compensation tor the potential noticed bj? 
liim in the acquired land. This method is 
not the proper method and we have _a:i^ 
ready -indicated as to the lines on which 
properties similar to the acquired land 
have to be valued. Once the valuer finds 
that the prices of lands in the vicinity do 
not reflect the real price of the land 
acquired, then the alternative method of 
capitalising the net annual rental yield 
has to be resorted to. We have no hesita- 
tion in stating that the rental basis affords 
a fair guide for evaluation in the instant 
case. 

5. According to the appellant, tlie 
average income derived by him from the 
land by reason of the use to which it was 
put by the District Board with his consent 
was about Rs. 1551-62 per year. But we 
notice in the particulars shown to us that 
m the years 1952-53 and 1956-57, the ap- 
pellant derived a rent of about Rs. 1048-. 
45, during the former year, and Rs. 1031- 
25 during the latter year. 'The notifica- 
tion under Section 4(1) of the Land Acqui- 
sition Act was issued on 29-2-1956. 
Therefore, it can safely be talcen that 
Rs. 1,000 per year represents the net 
annual "sdeld which the appeUant was re- 
covering from the land from the District 
Board by reason of its special adaptability 
discussed above. 

6. The next question is as to the 
ndmber of years purchase with which 
multiple, the annual rent has to be multi- 
plied to arrive at the market value. The 
number of years purchase no doubt varies 
in accordance with the prevailing rate per 
cent of approved securities at or about 
the time of the notification and also the 
process by whicli the annual rent is 
derived: In the instant case the owner 
does not exert himself. It is the District 
Board or the Panchayat Board which runs 
the market, farms out the. fees and pays 
him his agreed share. In such circum- 
stances, what is lire reasonable multiple 
that has to be fixed for arriving at the 
ultimate compensation. 

7. In AIR 1934 Cal 97. the learned 

Judges capitalised the rent at 25 years 
purchase. But this related to an acquisi- 
tion of the year 1927, Again, in 1954-2 
Mad LJ (Andhra) 1 = (AIR 1954' An- 
dhra 12) the learned Judges adopt- 
ed the multiple of 20. ' But - there 

also the acquisition related to the year- 
194-4. It is no doubt true that the number 
of years adopted must depend on the rate 
of interest rvhich a first class security will 
yield in the money ruarket. But in the 
case under consideration the rate of in- 
terest cannot be blindly fixed with re- 
ference to Government .securities,, for, the 
rent derived from properties used as public 
markets, shops and business places wdU 
cerlainlv' be higher than the tvell-reco- 
gnised approved Government securities.- 
The valuation date in this case is 29-2- 


1956. It cannot be. said that the fate pear 
cent bn such securities of business pre- 
mises or business . places would be the 
same as .4 to per cent as in the. case of 
Govt.^ securities ..or other _ weU-knowh 
securities. We are of the view that , the 
fate per cent in such cases would vary 
in the year 1956 between 9 to 12 per cent. 
Having regard to the fact that the land 
in question is a village site, we fix the rate 
at 9 per cent and thus arrive at 
the multiple of 11. We , fix the average 
rental yield at Rs. 1000 per year. Multi- 
plying this by 11, we fix the value of the 
property acquired at Rs. 11,000. The ex- 
cess compensation would be worked out 
on tiffs basis arid the appeal is aUowed 
with proportionate costs. The appellant 
would be entitled to. the usual 15 per cent 
solatium on the excess compensation. , 

Appeal allowed. 
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K. VEERASWAMI, C. J.. NATESAN. 

AND SOMASUNDARAM, JJ. . 

M/s.' M. Haji Mohamed Ismail Sahib, 
and Co., Petitioner v. The State of Mad- 
ras, represented by Dy. Commr,, Com- 
mercial Taxes, Coimbatore. Respondent. 

T.C;M.P. No. 66 of 1966 (Re\dew) In 
T.C. 209 of 1963, D/- 19-11-1909. 

Sales Tax — Madras General Sales Tax 
'Act (9 of 1930), S. 12-B(7) (a) — Po%Ycr 
of review — Exercise of — General prin- 
ciples applicable — Review not intended 
to correct laches or omission or neglig- 
ence of parties in not placing relevant 
decisions before Court. (Para‘ 1) ' 

Cases Referred ; Chronological Paras 
(1963) AIR 1963 SC 928 (V 50) = . 

. 14 STC 355, Firm A. T. B, Mehtab 

Majid and Co. v. Stale of Madras ■ 3- 

, M. R. M. Abdul Karim, for Pelitibnerj 
Advocate-General, First Govt. • Pleader 
and J. Jayaraman, for Respondent. 

K. ^TSEKASWAMI, C; J, : We are not 
satisfied that there is any substance in 
this re-view petition. It is said that Firm 
A. T. B. Mehtab Ma.iid and Co. v. State 
of Madras. 14 STC 355 = (AIR 1963 . SC 
928) was a fact and that having not been 
placed before the Court when, T, C. No, 
209 of 1963 was dispo!;ed of that will bs 
within Section 12-B (7) ,{a) of the Madras 
General Sales Tax Act, 1939. That clause 
says that this court might, on the appli- 
cation either of the assessoe or of the 
Deputy Commis.sioner, review any order 
passed by it under sub-section (4) ."on 
the basis of facts which were not before 
it v.dien it passed the order”. Though. 
prima facie those words may bring in a 
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case like the one under consideration, we 
are Inclined to think that the power being 
one of review, the general principles ap- 
plicable to that power, whidi :are so well 
settled by now, should be borne in mind 
in assessing the scope and efiect of Sec- 
tion 12-B (7) .(a). Obviously, review is 
not intended to correct the laches or 
omission or negligence of the parties in 
not placing the relevant decisions before 
court. On that view, the- petition' is dis- 
missed. No costs, 

petition dismissed. 


ant 1970 MADRAS 379 (V 57 C 113) 
K VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 

M/s. Gaiendra Transports (P) Ltd. 
Turuppur, Appellant v. Anamallais Bus 
Transports (P) Ltd., PoUachi and another* 
Eespondents. 

.Writ Appeal No, 274 of 1968, D/- 6-10- 
1969. 

(A) Motor Vehicles! Act (1939), S. 47(3) 

• Prior order under, is essential for 

tertaining petitions for perait — No. prior 
order — Disposal of petition is without 
jurisdiction. 

Order xmder Section . 48 is subject to 
provisions of Section 47 which includes 
Section 47(3) under which a general order 
limitin g number of stage carriages may 
have been passed. Permits can be granted 
pnder Section 48 subject to the limit feed 
under. Section 47(3). Fixation of any limit 
or its modification is not a matter for 
consideration when the Regional Trans- 
port Authority is dealing with an actual 
grant of permit xmder S. 48. This means 
that an order under Section 47(3) is a 
condition precedent to the exercise of 
power xmder Section 48(1). AIR 1963 SC 
64 & (1967) 2 SCWR 857 & AIR 1968 SC 
410 & C. A. No. 727 of 1965 (SC) & -(1969) 
DL SCWR 569, Foil. (Paras 4, 5) 

The right coxnrse in cases where there 
is no prior order under S. 47(3) would be 
to dismiss the applications xmder Sec. 57 
in liminp oh. the groxmd that there had 
been no prior order xmder Section 47(3), 
and not keep the applications pending in 
order to await an order xmder Sec. 47(3), 
AIR 1969 , Mad 458 held not good law in 
view of (1969) 1 SCWR 569. (Para 6) 

(B) Motor Vehicles Act (1939), S. 47(3) 
— Prior order xmder, absence of — Goes 
to the root of jurisdiction to exercise 
powers xmder S. 48— Point can be raised 
at any stage of 'proceedings, even in writ 
petition for first time. 

The absence of an Order xmder Sec-, 
Ron 47(3) goes to the root of the jurisdic- 
tion of the Regional Transport Authority 
to exercise its powers xmder Section 48(1) 
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read- xvith Section 57. . The point as to 
such an absence of prior order can be 
raised at any . stage of the proceedings 
xmder Section 57(3), or thereafter, and its 
admissibility at -any 'further stage, should 
not be made dependent on representations 
in that regard having been made in time 
xmder Section 57(3). (Para 6) 

The point can be taken for the first time 
Sn a petition xmder Art. 226. VTiether 
there was a prior order xmder Section 47 
(3) does not involve elaborate enqxiir.y into 
facts, and is easily and 'readily found out. 
'AIR 1927 Mad 130, Distinguished. 

: ■ , (Para 6) 

Those disappointed before the .TribunaL 
but did not question its orders by peti- 
'tions xmder Art. 226, or were not parties 
to proceedings xmder Art. 226, should not 
be. allowed to take advantage of an order 
of the High Court in such proceedings and 
to have a fresh opportimity of entering 
into the contest. AIR 1966 SC 1366, ReL 
on* (Para 7) 

(C) Constitution of India, 'Art. 226 — 
New point — Absence of order xmder Sec- 
tion 47(3), Motor Vehicles Act can be 
raised for first time in petition xmder 
Article. (Para 6) 

^ (D) Motor, Vehicles Act (1939), S. 48 — 
Order xmder, is sxibject to prior order 
xmder S. 47(3) — Without prior order, dis- 
posal of petition under S. 48 is without 
jxxrisdiction. (Paras 4, 5) 

Cases Referred: Chronological Paras 

(1969) 1969-1 SCWR 569, R. Obli- 
swamy Naidu v. Add! State 
Transport Appellate Tribunal, 

Madras 5 6 

(1969) AIR 1969 Mad 458 (V 56) == 

1969-1 Mad LJ 201, Sri Raja 
Rajeswari Bus Service v. Regional 
Transport Authority, South Arcot 6 
(1968) AIR 1968 SC 410 (V 55) = 

1968-1 SCR 635, Lakshmi Narain 
Agarwal v. State Transport Autho- 

:j. rr 


rity S 

(1968) C. A. No. 727 of 1965, D/- 
22-3-1968 (SC), Balxiram v. State 
Transport Authority M. P. 4 

(1967) 1967-2 SCWR 857, Jaya Ram 
Motor Service v. S. Raja- 
rathanam' 4, 5 

(1966) AIR 1966 SC 1366 (V 53) =- 
1966-3 SCR 7, Cxunbxxm Road- 
ways Ltd. V. Somu Transport 
Ltd. U 

(1963) AIR 1963 SC 64 (V 50) = 

1963-3 SCR 523, Abdul Mateen V. 

Ram Kailash 4, 5 

(1927) AIR 1927 Mad 130 (V 14) =' 

ILR-50 Mad 130, K. Latchmanan 
Chettiar v. Commr., Corpn. of 
Madras 6 . 


y, K, Thiruvenkatachari for C. Rama- 
Ewami and M. Kalyanastmdaram, for Ap- 
pellantr- .Goxft. Pleader, N. G. ICiishna 
Iyengar, and S. Varadachari, for Respon- 
dents, 
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'K. VEEEASWMH, C. J.:— This ap- 
peal is from a judgment of Bamalcrishnan, 
J., dismissing the appellant’s petition xmder 
Art. 226 ;of the Constitution to quash ap. 
order of the second respondent, Addi- 
tional State Transport Appellate Tribunal, , 
Madras. The Regional Tiransport Autho- 
rity Coimbatore, out of 42 applicants, 
selected the appellant for grant of a stage 
carriage permit to ply an additional bus 
on tire route Pollachi to Tiruppur (Via] 
Kamanaickanpalayam and Palladam. Three 
of the disappointed applicants preferred 
appeals to the second respondent, which 
allowed tiiem and remitted the matter to 
ihe Regional Transport Authority, for 
being proceeded with In accordance with 
law. The first respondent, which wasvone 
of the applicants, had raised a preliminary 
objection to the introduction of an addi- 
tional bus on the route, on the ground 
that it was not given additional trips for ■ 
its existing buses, and that further a new 
route bus had also been introduced be- 
tween Erode and Pollachi (Via] Tiruppur. 
Tile Regional Transport Authority repel- 
led the objection on the vievr that there 
vras need for introducing more number of 
buses on the route connecting the impor- 
tant commercial centres. Tiruppur and 
Pollachi, and that a grant of . furtlier. 
permit on the route was considered neces- 
sary. 

It would appear that there were already 
sbi permits on the route. In the appeal 
filed by the first resrwndent, it, however, 
urged for tlie first time, a diCerent ob- 
jection that tlie Regional Transport Autho- 
lity wthout maldng a prior order under 
S, 47(3) of the Motor Vehicles Act, limiting 
number of stage carriages for which 
permits would be granted on the route, 
had no jmisdiction to proceed v/ith the 
applications under Sec. 57(3) of the Act, 
The second respondent accepted the obr 
jecdon as valid, and it "wms on this sole 
ground, it is allov/od the appeals remitting 
Sie matter as aforesaid.. The propriety of 
tMs wcw of the second respondent’ 5s im- 
peached by the appellant. As the same 
point is said to arise in a number of other 
pstiiionf: pending disposal In this Court, 
^ve have permitted arguments to be ad- 
dressed to us not merely by counsel in 
the appeM under consideration, but also 
other counsel interested on the point. 

2. Tirough the ' Tribunal’s conclusion 
sec-ms to be supported by abundant autho- 
rity, as, we shall notice presently, Mr. 
Thinwengadachari. contends that it went 
no furtl}er than holding that where a limit 
had been fKod under Section 47 {3). the 
. Regional Transport Authority, while con- 
sidering applications under Section 57(3] 

. would be bound by it under the proviso 
to the sub-section, and should summarily 
dismiss the applications if a further grant 
of penmts would transgress the limit. .On 
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that view of the bedded cases, he has 
submitted that Section 47(3) contemplates 
fixation of the maximum,, limit of the 
number of'stage carriages generally or of' 
any specified type for whidr stage carriage : 
permits may. be granted in tire region or 
in any specified area or oh any, specified 
route within the region, tliat the limit so 
feed is of a generd character not affec-- 
ting or preventing consideration, subject to 
tlie general limit fixed, of the question of 
adequacy of transport service already ex- 
isting on a specified route, or in the region, 
or in specified area and that, therefore, 
where there , has been no limit feed under 
Section 47(3), for a route, area or region, 
there is no bar to grant of peimits under. 
Section 48, subject of course, to tlie ques- 
tion of adequacy. 

On the other, hand, if Is pressed upon 
us that tlie Regional Transport Authority; 
cannot proceed unless a limit had been 
feed imder Section 47(3). before a noti- 
fication under Section 57(3). , On this sub- 
mission, prohibition has been asked for to 
a few petitions against the Regional Trans- 
port Authority from . proceeding further 
without a prior order under Section 47(3). 
On the other view of the matter, orders 
of the Tribunal are sought to be quashed 
in certain other cases where the Tribund 
had itself talcen the point relating to Sec- 
tion 47(3) and set aside the orders of the 
Regional Transport Authority, granting a 
permit, or where it had the objection based 
on Section 47(3) raised in Appeals filed 
before it by unsuccessful applicant - who 
raised the question either, for the first- 
time or not. If the controverty were res 
Integra, it would have been necessaiy for 
us to embark on an elaborate considera- 
tion of it. But out of deference to the 
arguments presented before us, we shall 
first notice the relevant statutory provi- 
sions. 

3, Chapter TV of the Motor VeMcIes 
Act Is devoted to the control of transport 
vehicles. After providing for necessity 
for .permits for use of any vehicle in a 
public place, and for power of the State 
Government to control road transport and 
to . issue orders .and direction.^ to Trans- 
poi't Authorities as v/ell as for setting up 
of hierarchy of Transport Authorities, 
Ss. 35 and 46 -state as to wliom an ap- 
plication for permit should be made, and 
what particulars it should contain. Sec- 
tion 47(1) . directs that In considering an 
application for a stage carriage peimit, a 
Regional Transport Authority -should have 
regard to the matters specified In Cis. (a) 
to (f) and also any, representations made- 
by. the persons indicated. Among the 
matters to be so kept in view, arc the .in- 
tere.rts of the public generally, and the 
adequacy of other passenger transport 
services operating or likely to .operate In 
the near future, whether by road or other 
means, between the places to be serped,- 
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as well as the benefit to any particular 
locality or localities .likely, to be afforded 
by tlae service. A - stage carriage permit 
should be refused, as directed by sub-sec- 
tion (2) if the time table iurnished showed 
that the provisions as to speed limits pre- 
scribed by the Act were lilcely to be con- , 
travened. Then comes sub-sectipn (31: 

■ “A Regional Transport . Authority, may 
having regard to the matters mentioned in 
sub-section (1), limit, the number of stage 
carriage generally or of any specified type 
for which stage carriage permits may be' 
granted in the region or in any specified 
area or on any specified route , witl'iin the 
region.” ■ - 

, Section 48 empowers a Regional Trans- 
'port Authority to .grant a stage carriage 
, permit on an application made to it. But 
such a grant shall be subject to the pro- 
visions of Section 47. The procedure for 
applications, and granting permits, has 
been prescribed by Section 57. , An ap- 
plication may be made at any time. But 
there should be an interval of not less 
than sis weeks between the maldng of the 
application, ' and the date on which the 
permit is desired to take effect. Sub- 
section (3) requires notification of the ap- 
plications or their substance in the pre- 
scribed manner, with a notice of the date 
before which representations might be 
made, and of the time and place at which 
the applications and representations re- 
ceived would be considered. Thi^ sub- 
section has a pro'viso: 

"Provided that, if the grant of any per- 
mit in accordance with the application or 
with modifications would have 'the effect 
of increasing the number of vehicles' 
operating in the region, or in any area or 
■on any route within the region, under the 
class of permits to which the application 
relates, beyond the limit fixed in that 
behalf under sub-section (3) of S. 47 or 
sub-section (2) of S. 55, as the case may 
be, the Regional Transport Authority may 
summarily refuse the application vrithout 
following the procedure laid down in tliis 
sub-section.” 

The rest of the provisions of S. 57, among 
other things, provide for a public hearing 
on the applications notified and represen- 
tations duly received. Section 55(2) is 
analogous to Section 47(3) except that it 
relates to public carrier’s permit. 

Section 64(1) (a) gives a right of appeal 
to person aggrieved by a refusal of the 
appropriate authority to grant a permit, 
and Section 64-A gives powers of revision 
to the State Transport Authority, in res- 
pect of orders of a Regional Transport 
Authority and from which no appeal lies. 
In the foregoing setting of the statutory 
provisions. Sections 45, 46, 47(1) and (2) 
and 50 are 'related to making of applica- 
tions for permits, the particulars which 
' the. applications should contain, and the 


matters which the , Regional Transport 
Authority . must have regard to. Sees 
tion 57, as we said, prescribes the pro- 
cedure for disposing of such applications. 
Section 48(1) provides for the power of 
the Regional Transport Authority .to grant, 
subject. to Section 47, stage carriage per- 
mits, and Section 51(1) for the grant, sub- 
ject 'to Section 50, of a contract carriage 
pemnit. Section 54 provides for an ap- 
plication for a public carrier’s permit, and 
Section 55(1) contains matters which the 
Regional , TraPsport Authority should take 
into. account in considering such an appli- 
cation, Subject to Section 55, a Regional 
Transport Authority may grant a public 
carrier’s permit. The orders contemplated 
under Sections 48, 51 and 56 G) are ad 
hoc, so to speak, in nature, and are related 
to particular grants of permits on applica- 
tions made therefor, and the grants made 
on a selection basis after taldng Into ac- 
count the relevant statutory considera- 
tions mentioned by the statutory provi- 
sions and subject to the limits fixed imder 
Sections 47(3) and 55(2). Orders fixing 
limits under Sections 57 P) and 55(2) are 
not related to any particular application 
for any kind of permit, but are of a gene- 
ral character, though in making such 
orders the Regional Transport Authority 
is directed to bear in mind the matters 
specified by Sections 47(1) and 55(1) which 
include not merely public interest in 
■general, but also the adequacy. But' 
"adequacy” in the context of Sections 47 
(3) and 55(2) should be understood, as we 
think, not in the context of granting par- 
.■ticular applications for permits, but in a 
general way so as to prescribe the maxi- 
mum nmnber of permits that may be 
granted_in_ a region, area or any specified 
route within the region, for stage carriages 
generaRy, or stage carriages of any speci- 
fied type, or of transport vehicles general- 
ly or transport vehicles of any specified 
type. 

The approach to the consideration of 
adequacy cannot, therefore, be the same 
in considering grant of permits on a route, 
or for an area as for fixing the limi t, 
which is indicative of the maximum 
number of stage carriages, or public car- 
riers generally or of any specified type 
for whicla permits may be granted in the 
region or area or on a_ specified route as 
a v.'hole. When a limit is fixed under 
Section 47(3) or 55(2) it should be adhered 
to by the Regional Transport Authority in 
granting permits because of the proriso to 
Section 57 (3). If grant of a permit 'will be 
in excess of the limit fixed xmder Sec- 
tions 47(3) and 55(2), the Regional Trans- 
port Authority should summarily refuse 
the application therefor without notify- 
ing it. So far there is no difficiilty. But 
where no limit has been fixed under Sec- 
tion 47(3)- or Section 55(2), is it required 
that there should first be such a fixation 
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of limit before reception or notification 
of an application for" a permit? Jlr. 
Thiruvenkatacbari says that the answer 
should be in the negative. He submits 
that the opening words of Sections . 48 fl) 
and .50(1) read %vith the proviso to S. 57(3), 
should not, and cannot be construed as 
expressly or by implication naming any 
such requirement. If a limit has been 
fixed tmder Section. 47(3) or 55(2) of the 
mmdmum number of permits that could 
be grairted in any region, area or route, 
and, if the permits for which applications 
have been made are vnthin such maxi- 
mum, no difficulty may arise, though even 
in such cases the question of adequacy 
may be open before the Regional Trans- 
port Authority which may think, on the 
representations made before it, that not- 
withstanding the maximum fixed, trans- 
port facility already existing in the region, 
area or on the route was adequate or suf- 
ficient, and no grant of further permits 
was necessary. It was urged that the posi- 
tion can be no different if a limit has not 
been fixed under Ss. 47(3) and 55(2), 
and there is nothing in the opening words 
of Sections 48(1) and 56(1) read \vith Sec- 
tions 47(3), 55(2) and the proviso to Sec- 
tion 57(3), which points to a requirement 
that the notification of applications tmder 
Section 57(3) should be preceded by an 
earlier order either tmder Section 47(3) 
or 55(2) as the case may be. 

On a careful consideration of the argu- 
ment, in our- view, it is not possible to say 
that it is_ -without force. Our attention 
has been invited to the struciture of Sec- 
tion 50 which seems to assist the conten- 
tion, But the .construction 'W'hich Thiru- 
venkatachari wants us to place, as afore- 
said, on the relative statutory provisions 
is not open to us in -view of the well 
settled authorities to the contrary. The 


Logically, therefore, ^ant of permits fir^ 
and then fixation of. the ceiling next, or . 
simultaneously, -will not be permissible. It 
follows further that any question related : 
to fixation of limit tmder Section ,47(3) 
cannot be -within , the purview of Sec- 
tion 64(1). The point as to adequacy -will , 
he relevant, as the proceedings under' 
Section 57(3) will be subject to the limit 
fixed of the number of stage carriages for 
which permits can be granted in a region, 
area or on a route. This view of the 
effect of the relevant pro-visions of the 
Act is abimdantly supported by authority. 

4. In Adbul Mateen v. Ram Kailash, 
AIR 1963 SC 64 = 1963-3 SCR 523 wliicb 
was concerned -with the Motor Vehicles 
Act as amended by Biliar Act 27 of 1950, 
the Supreme Court, after referring to -fhe 
related sections held: — 

*'The Scheme of the - Act- therefore,, is 
that a limit is fixed xmder Section 47(3) 
and -the applications received are dealt ■ 
■with in the manner pro-vided by Sea 57 
permits can be granted under Sec- 
-tion 48 subject to -the limit fixed undet 
Section 47(3)." 

The Co-urt earlier pointed but that, al- 
though the po-^ver to fix a limit -under Sec- 
■Kon 47(3) and the power to grant permit 
under Section 48(1) following the. pro- 
cedure prescribed by Section 57, are 
vested in the same Regional Transport 
Authority, nevertheless,^ fixation of any 
limit or its modifidition is not a matter for 
consideration when the Regional Transport 
. Authority is dealing with an actual grant 
of permit imder Section 48 read with Sec- 
tion.57, for, at that stage what the Regio- 
nal Transport Authority has to do is only 
to choose between various applican-ts, who 
may have made applications under Sec- 
tion 46 read vdth Section 57. The Court 
proceeded to say: — 


formidable difficulty in tlie way of Mr. 
Thnnivenkatachari’s argument is the struc- 
-ture of the relative statutory provisions 
and tlieir interrelation. Particularly, the 
proviso -to Section 57 (3) contemplates an 
order under Section 47(3) prior to ' the re- 
ception of applications for permits. The 
limit under Section 47(3) cannot also be 
decided in, or simultaneousiy with the pro- 
, cceding.';,,’:afla-v ..S...57(3), the object of 
* ' Whidu is to select the best out of compet- 
ing applicants, while Sea 47(3) proceed- 
ings are devoted to determinatiofa of the 
ceiting for grant of stage carriage permits 
in a region, area or routes. 


''That in our opinion Is not, the stage 
where the general order passed imder 
Section 47(3) can be re-considered, for the 
order under Section 48 is subject to the 
provisions of Section 47, which includes 
Section 47(3) under which a general order 
limiting the number of stage carriages eta 
may have been passed.” 

That .-w-as a case of a new route in res- 
pect of which applications were invited 
for grant of tvro stage carriage permits. 
2hvo of the applicants were granted each 
a permit Chie of the im.succe."sful appli- 
cants who had failed before the armel- 


• , , late ahtbority, took the matter In rc\i- 

Tiiere is also the . further, indication in jfon to the State Government of Bihar. • 
the opemng words of Seefiori 48(1) that l^ile declining to interforo -^vith the 
a-ny permit issued for a stage cri-rriage can appellate order, the State Government , 
only be subject .to the pro\’isions of Sec- considered that an additional service 
iron 47(3). which means not only the limit could he allowed on that' route, and that 
fixed under Section. 47(3), cannot be ex- vvould ' add to the facility pro-vided for 
cec-ded, but without fixation of any limit, without affecting tiic efficiency of cxist- 
in our view, tlie power to grant permits ing ser-vice. and' on that view, granted a 
-under Section 48(1) cannot be exercised, permit to the petitioner before it Another 
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disappointed ■ applicant who moved the 
Government to exercise its revision 
powers, but failed to get a permit, filed 
a writ petition before the 'High Court chal- 
lenging the order of the .Minister, for 
Transport. .The High Court held, and , its 
conclusion was upheld by . the Supreme 
Court, that the State Govermnent had no 
power when dealing with an ' application 
under Section 64-A to increase the n'umber 
of permits to be granted from two , (fixed 
by the Kegional Transport Authority) to 
three, and quashed the order of the Gov- 
ernment granting the third permit. Deal- 
ing TOth the contention that there were no 
permits fixed by the -Regional Transport 
Authority, and, therefore, it was open to 
the State Government to increase the 
number of permits from two to three the 
Supreme Court held, again agreeing with 
the High Court, that the route being a 
new one, it should be deemed from the 
notification calling for applications for two 
permits that the Regional Transport 
Authority had fixed the limit at two. 

In expressing that view, the Supreme 
Court stated; — 

"It niay be conceded that it may not 
be gener^y possible to conclude from 
the number of vacancies shown in an ad- 
vertisement of this kind that that is the 
number fixed under Section 47(3) by the 
Regional Transport Authority. There is, 
however, in our opinion, one exception to 
this general, rule, and that is when a new 
route is being advertised for the first time. 

In the case of a new route it is clear 
that -the Regional Transport Authorily 
must have come to some conclusion as to 
the number of stage carriages which were 
to be permitted to operate on that route 
and the advertisement would only be 
issued on behalf of the Regional Trans- 
. port Authority calling for applications for 
the number so fixed. ■ 

Otlierwise, it is impossible to under- 
stand in. the case of a, new route why the 
advertisement was only for two vacancies 
and not (say) for four or six. 

Where the advertisement is with respect 
to an old route the fact that, the advertise- 
ment mentions a particular number of 
vacancies would not necessarily mean that 
that was the number fixed under S. 47(3) 
for the number fixed may be much more 
and .there- may be only a few vacancies 
because a few permits had expired.” 

Jaya Ram Motor Service v. S. Raja- 
rathinam, (1967) 2 SCWR 857 substantial- 
ly accepted the -view in AIR 1963 SC 64 
= (1963) 3 SCR 523 as to the scheme, 
scope and effect of Sections 47, 48 and 57. 
The Regional Transport Authority, Rama- 
nathapufam. had in that case decided ear- 
lier to introduce a new bus route, and 
called for applications for a permit. "While 
considering the applications under Sec- 
tion 57(3), it modified, its earlier decision 


and decided to refuse all applications on 
the ground that there was no longer ^ any 
need for any such permit. The Supreme 
- Coimt held that the order of the Regional 
Transport Authority was contrary to its 
previous order passed under Section 47(3). 
,Oh an examination of the Scheme of the 
Act. the . Supreme Court observed: — 

“Therefore, _ Section 47 envisage two 
stages of the inquiry; (i) -the fixing of the 
number of permits under Section 47(3) 
and (ii) the consideration thereafter of the 
. application for grant of a permit and the 
representations if any by the persons men- 
tioned in Section .47 (1) ... 

Therefore, once the limit is fixed, if ihe. 
grant of an application does not have the 
effect of exceeding ' that limit the oMy 
question before the Authority would be 
whether the applicant is a person fit to 
be granted the permit dr not in the light 
of the matters set out in sub-section (1) 
of S._47. The question of the number of 
permits to be granted, having been already 
canvassed and decided, cannot become the 
subiect at that stage of any further con- 
troversy. This is clear from the fact that 
Section 48(1) which empowers the Autho- 
rity to grant or refuse to grant the permit 
starts with the words “subject to the pro- 
•visions of Section 47.” It is therefore, 
clear that -the Authority has first to fix 
the limit and after ha-ving done so, con- 
sider the application or representation in 
connection therewith in accordance with- 
the procedure laid down in Section 57.” 

i 

The question in Hakshmi Narain Agar- 
wal V. State Transport Authority U. P., 
(1968) 1 SCR 635 = (AIR 1968 SC 410) 
was whether a revision lay under Sec- 
tion 64-A against an order under Sec- 
tion 47(3), which was answered in the af- 
firmative. The Supreme Court declined 
to accept as valid the view of the State 
Transport Authority that the only way to 
question the order under Section 47(3) 
was by means of a representation to be 
made under Section 57(3), and in case the 
representation was rejected, the represen- 
tator v/ould have a right of appeal before 
the State Transport Appellate TribunaL 
The High Court had dismissed the \vrit 
petition to quash that order on the wew 
that .an existing operator had no say in 
. the matter of determination of the strength 
on a route imder Section 47(3), and it was 
in the discretion of the Regional Trans- 
port Authority to determine the strength 
on a route, after considering various 
matters enumerated in Cls. (a) to (f) of 
sub-section (1) of Section 47. Since the 
High Court also considered that the 
order under Section 47(3) was a good one 
on its merits, it did not think it necessary 
to .decide whether a re-rtsion lay imder 
Section 64-A against an order under Sec- 
tion 47(3). The Supreme Court v^as, for 
the purpose of the case, unable to say 
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representation 'eta, it cannot be^ s^d 
legally that an agreerdent has been, arriv- 
ed at. The agreement contemplated 
under the rule envisages the two _ parties 
coming to certain terms volimtarily and 
of a fee will so as to put an end to the , 
litigation pending between them in . the 
court. If it decides that the agreement 
or compromise is vitiated, it can reject it . 
and proceed to dispose of the suit on 
merits. AIR 1956 Bom 569 & AIR 1952 
Nag 84 and AIR 1955 All 187, Rel. on; 
AIR 1940 Bom 60 & AIR 1928 All 494 & 
AIR 1935 All 137 & AIR 1952 Cal 73 & 
AIR 1950 Mad 728 & AIR 1959 Ker 130 
& AIR 1963 Raj 63, Dissented from. 

(Para 5) . 

Cases Referred : Chronological Paras 


(1963) AIR 1963 Raj 63 (V 50) = 

ILR (1962) 12 Raj 912, Putto Lai 
V. Sumersinghji ^ 

(1959) AIR 1959 Ker 130 (V 46) 

ILR (1958) Ker 1396, Krishnan 
Nair v. Rayarappan Nair 54 

(1956) AIR 1956 Bom 569 (V 43). . ^ 

Misrilal v. Sobhachand 3; 

(1955) AIR 1955 All 187 (V, 42). 

Mst. Kaipa V. Sita -Ram 4 

(1952) AIR 1952 Cal 73 (V 39). 

Harbans Singh v. BaWa Singh , - 4 

(195,2) AIR 1952 Nag 84 (V 39) =■ 

ILR (1951) Nag 8(41, Pannalal 
v. Kisanlai 4 

(1950) .AIR 1950 Mad 728 (V 37) 

1950-1 Mad LJ 524, Kuppuswami 
Reddi v. Pavanambal 4 

(1940) AIR 1940 Bom 60 (V 27) =i 
. ILR (1940) Bom 13, Western 
Electric Co. Ltd. v. Kailas Chand 4 
(1935) AIR 1935 AU 137 (V 22) = 

ILR 57 All 426, Husain Yar Beg 
v! Radha Kishan ’4 

(1928) AIR 1928 AU 494 (V 15) =3 
ILR 50 AU 748, Qadri Jahan 
. Begam v. Pazal Ahmad 4 


' B, P. HoUa, . for Petitioner; U, L. Nara- 
yana Rao, for Respondent. 

ORDER: — This revision petition^ is 
directed against the order of the CivU 
Judge, Mangalore, South • Kanara, passed 
in MisceUaneous Appeal No, 21 of 1965. 

2. The respondent filed O- S. 256 of 
1964 for cancellation of a registered deed 
of sale dated 20-8-43 against the present 
petitioner and others. The present peti- 
tioner, during the course of the suit, filed 
an . application under Order XXIIIi R. 3 
read with Section . 151 of the Code of 
CivU Procedure praying that a decree be 
drawn up in terms of the . compromise, 
according to which the suit was to be dis- ' 
missed as having been settled out of 
court. The plaintiff-respondent contend- 
ed that there was no agreement as set up 
by the present petitioner that he had mot 
received the sum of Rs. 500/- as mention- 
ed in the endorsement to the memo of 
compromise and that the document had 
been brought about fraudulently and by 


J. Sasaiii (Tukol J.) ' ' A.I.R. 

misrepresentation; According to the res- 
pondent, his signatures were taken oh. a , . 
paper as also a printed . forin of vakalat- 
representing that an adjournment of the 
suit yras to be obtained and his signatures 
were required on them. The learned 
Munsiff recorded the evidence and came 
to the conclusidn that the suit had been 
settled out of court and the same was ac- . 
cordingly required to be dismissed. 

3. The plaintiff then preferred a Civil 
Miscellaneous Appeal No. 21 of 1965 in 
the court of the Principal Civil Judge, 
Mangalore, South Kanara. The . learned 
Civil Judge took a different view, allowed 
the appeal and set aside the' decree pgss- ■ 
ed by the, learned Munsiff and directed 
him to take the suit on • file and proceed. , 
with the suit in accordance with law. 
The^ defendant-petitioner, has approached 
■this'court in revision. . . 

,4. ,_jMr. HoUa, the ' learned Advocate, 
appearing for the petitioner has contend- 
ed that the learned Civil Judge had ex- 
ceeded his jurisdiction in as much he 
had gone into the investigation of aUega- 
tions relating td fraud and misrepresenta- 
■tion and that it was not within his com- 
petence to do so in view of the words con- 
■tained in Order XXni, Rule 3 of the Code 
of Civil Procedure. Order XXIII, Rule 3 
provides for adjustment of suit by corn- 
promise. Rule 3 reads as follows; — 

"Where it is proved to the satisfaction 
of the CoTirt that a suit has been adjusted 
wholly or in part by any lawful agree- 
ment or compromise, or where the defen- 
dant satisfies the plaintiff in- respect of. 
the whole or any part of the subject- 
matter of the suit, the court shall • order , 
such agreement, compromise . or satisfac- 
tion to' be recorded, and shall’ pass a 
decree in accordance therewith so far as 
it relates to the suit.” 

The plain wording of this rule' requires 
that there should be proof to the satisfac- 
■tion of , the court that the suit has been 
adjusted wholly or in part by an agree- 
ment, and further such agreement should 
be lawful. I have heard at length argu- 
ments by the learned Advocates appear- 
ing for both the parties’ about the scope 
of this rule. ■ Many of the decisions which- 
were cited by Mr. Holla, (AIR 1940 Bom 
60. AIR 1928 AU 494, AIR 1935 All 137, \ 

AIR 1952 Cal .73, AIR 1950 Mad 728, AIR > 
1959 Ker 130 and AIR 1963 Raj 63) lay 
down that if the aUegations of fraud or' 
misrepresentation are incidental to an , ; 
admitted ' agreement - having been arrived 
at between -the parties, it is not within tlie 
competence of the Court to enquire into 
such incidental ma'tter but leave ■&e \ 
parties to a separate suit to get ah adju- 
dication on the question whether the ad- 
mitted agreement was voidable. As 
■against these decisions, Mr. U. L. ,Nara- 
yaxia Rao has placed reliance on the deci- 
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aons in AIR 1956, Bom 569, AIR 1952 
Nag 84 and AIR 1955 All 187, in which 
a contrary view has been taken. The lat^ 
ter decisions lay down that while enquir- 
ing into the questions required to be in- 
y^igated into under Rule 3, it is neces- 
sary for the court to be satisfied that the 
agreernent set up is a valid agreement 
not vitiated by' fraud, misrepresentation 
or coercion which might render the agree- 
ment yoidable, 

5. Though it is not necessary for the 
decision of this case to decide which of 
the two conflicting views is acceptable 
I would however indicate my views on 
the question, since no decision of ' this 
court on the point has been brought to 
my notice by the Advocates. The object 
.of the rule is to enable the court to give 
effect -to" a lawful agreement or compro- 
mise in respect of the whole or part_of the 
claim in the suit, if the parties put for- 
ward such agreement or compromise be- 
fore the suit is decided on merits by the 
court. The agreement or compromise 
recorded under this rule would result in 
the passing of a decree in accordance with 
the terms of compromise in 'so far as 
they relate to the suit. It should there- 
fore follow that a decree passed in- terms 
of the compromise or agreement must be 
'conclusive of the rights of parties’ and 
executable without further objection by 
any of the parties afe being inlierent in 
the decree itself. The words "where it is 
proved to the satisfaction of the court” 
with whicli the rule opens impose, in my 
opinion, an obligation on the court to be 
satisfied that the suit has been genuinely 
adjusted in whole or in part. If ope party 
to the suit sets up an agreement or com- 
promise whose terms are lawful and the 
other party to such alleged agreement or 
compromise denies it or alleges that it has 
been brought about by fraud, undue in- 
fluence, coercion or misrepresentation 
as vitiating the agreement or compromise 
and if, daring the course of the enquiry 
as to the allegations made by the party 
disagreeing, with the agreement or com- 
promise the court is satisfied that the 
agreement or compromise is to vitiate, I 
do not think that the rule intends the re- 
cording of such compromise, because, it 
cannot be said in such a case that the 
suit has been adjusted whoUy or in part 
to the satisfaction of . the court. The 
agreement or compromise. . by this 
rule is • intended to . put an end to 
the whole litigation by an amicable settle- 
ment to the party’s own free will and con- 
sent; it is not intended either to sow the 
seeds of fresh litigation or to leave the 
contentions raised by the parties to a fur- 
ther suit; undoubtedly in the latter event 
the object .of the rule to put an end to the 
litigation by passing a decree in terms of 
agreement or compromise would stand 
frustrated. On a careful consideration of 


the decisions cited at the Bar by both the 
Advocates. I am of the opinion that the 
words "proved to the satisfaction of tlie 
Court” are comprehensive enough and 
indeed seem to have been intended to 
empower the Court to go into the merits 
of. the allegations set up by the party 
denying or disagreeing with the terms of 
compromise or agreement and decide 
them, so that the parties get full justice 
in the suit in which a decree in terms of 
the compromise is to be passed imder the 
rule.- Where the court finds during the 
course of the enquiry that the alleged 
agreement or compromise is vitiated by 
fraud, misrepresentation etc., it cannot .be 
said legally that an agreement has been 
arrived at. The agreement contemplated 
und^ the rule envisages the two parties 
coming to certain terms voluntarily and 
of. a free will so as to put an end to the 
litigation pending between them in the 
court. I am in respectful agreement wift 
the observation found at page 1295 of 
MuUa’s commentary on the Code of Civil 
Procedure, Volume 11, Thirteenth Edition 
— ."The words 'where it is proved to the 
satisfaction of the court that a suit has 
been adjusted wholly or in part’ clearly 
show that the court has power under this 
rule, where an agreement or compromise 
is denied, to decide whether, as a fact, the 
alleged agreement or compromise was 
made and if it is satisfied that it was 
made, to record it.” If it decides that 
the agreement or compromise is vitiated, 
it can reject it and proceed to dispose of 
the siiit on merits. 

6, In spite of my view that it is com- 
petent to the Court to go into the ques- 
tion as to whether the. alleged agreement 
is vitiated by fraud etc., I wanted to find 
out whether, in fact there had been an 
agreement or compromise in this case as 
alleged by the defendant, and therefore 
requested Mr. Holla to read to me the 
order of Civil Judge, the depositions of 
the plaintiff and the defendant. I have 
come to the conclusion after going through 
these depositions and the order, that it is 
not necessary for the disposfl of this 
petition, to go into the disputed question 
as to whether the court has competence 
under Rule 3 to find out whether the 
agreement set up by one of the parties 
was in fact vitiated by fraud, undue in- 
fluence, misrepresentation eta On facts, 
the learned appellate Judge has come to 
the conclusion that there was no agree- 
ment as alleged by the defendant. That 
is also my conclusion, as I. shall presently 
point out. 

7. The learned Appellafe Judge has 
reviewed the evidence carefully and con- 
sidered also all the circumstances appear- 
ing in the case. He has stated at the end 
of paragraph iO of his order — 

" it will be abimdantly dear 

that Exhibit P-1 (La, the agreement in 
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question) was brought about in mysterious , 
circumstances and the present respondent 
and his worthy brother and his associates 
appear to have conspired together and 
brought about Exhibit P-1.” 

Again, at the end of paragraph 11 he has 
noticed that the endorsement in Kannacia 
about the payment of Ks. 500 to the plaih- 
tifE was below his rignature and that 
circumstance also belied the genihneness 
of Exhibit P-1. After discussing the en- 
tire evidence, this is what the lekrhed 
Judge has concluded at the end of para- 
graph 13— 

" ......The ewdence in the case 

and the circumstances that led to the ex- 
ecution of Exhibits P-1 and P-2 would 
point to the conclusion that they were 
brought about under suspicious circmm- 
stances and lhat R,.W. 2 (plaintiff) was 
not aware of thdr contents.” 

This conclusion of the learned Judge 
would show that there was no agreement 
as contemplated by Rule 3. 

8. I find substantial confirmaSon of this 
view from the evidence of the parties. The 
present petitioner was examined as 
P. W. 1. In his examinalion-in-chief itself 
he has stated that the terms of the com- 
promise were. He deposed that it was 
decided that the plaintiff should be paid 
Rs. 500/- towards the expenses of the, suit 
and the plaintiff had to withdraw the suit 
If we examine Exhibit P-1 in the light of 
this statement we find that in the main 
body of .the compromise petition, there is 
no reference to these terms. On the other 
hand. Exhibit P-1 states in Englirii thus 
"Memo filed on behalf of the plaintiff. As 
the above suit is settled out of Comt, the 
same may be dismissed and each party 
to bear their costs.” The plaintiff has 
signed this docciment in Kannada and the 
words 'Mangalore and, the figure 9.10.1963’ 
are written in English, quite in line with 
tile signature of the plaintiff. The word 
'Plaintiff’ is also written below the signa- 
ture. Then, ihere is an endorsement down 
bdow in Kannada stating that the present 
petitioner paid to the plaintiff Rs. 500/- In 
person. This endorsement does not how- 
ever bear the signature of the plaintiff. 
“When the plaintiff was examined as 
R. W. 2 he admitted his signature but 
denied his knowledge of the contents and 
the alleged agreement. According to him, 
his signatures were taken to some English 
writing stating that it was an adjourn- 
ment petition and a.vakalat and that they 
were required to be filed by an advocate 
for whom another vakalath Was needed, 
flTifi his signature was taken thereon. Iti 
was nowhere suggested in the cross-ex- 
amination of the plaintiff that the con- 
tents of the documents were read over 
and translated to him, by any of the. per- 
sons. Mr. HoUa, however, submits that 
the evidence adduced ■ on behalf of the 
defendant shows that the document was 


Interpreted to the plaintiff. Ta k i n g the = 
evidence as a whole, I am one with the 
learned appellate Judge in holding that 
there was no agreement as set up by the 
defendant and that the order of remand 
of the suit for disposal according to law 
requires to be affirmed. ' 

9. For these reasbrs, this ' petition is 
dismissed with costs. 

Petition dismissed. 
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K. ,R. GOPIVALLABHA IYENGAR AND' 
M. SADANANDASWAMY. JJ. . 

Workmen Mysore Paper IVClls Ltd,, 
Bhadravathi represented by Seciy. Mysore 
Paper Mills Staff Union, Petitioner v. The 
Management Mysore Paper Mills latd 
represented by Managing Director, Mysore 
Paper Mills Ltd and another, Respon- ; 
dents. 

Writ Petn. No. 164 of 1968. D/- 13-2- 
1970. 

(A) Industrial Disputes Act (1947), S. 10 
(4) (as amended in 1952) — Powers of Tri- 
bunal — Reference referring to seven 
workmen and discrimination between them 
only — Discrimination between these 
seven workmen on .one hand and others 
not named in the reference on the other 
Was not incidental to the reference but 
was outside the reference. 

It is settled law that the parties can- 
not be allowed to challenge the very basis 
of the dispute set out in the order of rer 
ference. The pleadings of the parties can 
be looked into oifiy to claiify the points 
of dispute set out. in the order of re- 
ference but cannot be allowed to alter the 
terms of reference or the basis of the re- 
ference. There is no doubt that the Ti?" 
bimal can go into the matters incidental ■ 
to the dispute. / (Para 11) 

The relevant portion of the order of 
reference by the State . Government reada 

"Points of dispute. Is the management 
of Mysore Paper Mills Ltd. Bhadravati! 
justified in confirming the following seven 
foremen in different grades and- different’ 
rates of salaiy^ thereby discriminating one 
against other with effect from the -year 
1940 and onwards, even though the nature 
of work and degree of responsibility is 
thq same?” , 

Held, that from the wordings -of the re- 
ference, ■ it was dear that .the entire re- 
ference was. confined to the discrimination 
inter se amongst the seven workmen re- 
ferred to therein. , The discrimination of 
these workmen on the one hand and 
the other worl^en who were not 
named in the reference could not be 
taken as being incidental to the 
reference. The question . relating, to 
the disciimination. of the seven work- 

qNZCN/A948/70/DHZ/A 
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men on the one hand and the other work- 
men was beyond the scope of the re- 
ference. 

The terms of reference were not wide 
or ambiguous. The point in dispute was 
specifically set out in the reference. Case 
law discussed. (Paras -8, 9, 10) 

(B) Industrial Disputes Act (1947), Sec- 
tion 10 — Beference by Government 
Duty of GioverhiAent to avoid mistakes. 

In order to avoid glaring mistakes in re- 
ferences it is necessary that before mak- 
ing the reference the Government must 
bestow great care so as to obviate re- 
ferences which are baseless and do not 
represent the actual dispute between the 
parties. AIR 1963 SC 569, ReL on. 

(Para 11) 

Cases Referred; Chronological Earas 
(1968) 1968 Lab IC 847 = 1968-1 
Lab LJ 369 (Pat), Minimax Ltd, 

V. Its Workmen ' -.IC 

(1967) AIR 1967 SC 469 (V 54) 

(1967) 1 Lab LJ 423, Delhi Cloth 
and General Mills Co, Ltd. v. 

Their Workmen ' 8, 10, IS 

(1965) AIR 1965 SC 1803 (V 52) = 

1965-2 Lab LJ 162, Worlonen of 
Motipur Sugar Factory Private 
Ltd. V. Motipur Sugar Factory 
Private Ltd. 10 

(1963) AIR 1963 SC 569 (V 50) 

(1962) 2- Lab LJ 227, Express 
Nevrapaper Ltd. v. Their Workers 
and Staff H 

(1963) 1963-1 Lab LJ 507 = (1963) 

1 Mad LJ 80, Ramamoorthy v. 
Tinmelveli District National Planta- 
tion Workers Union 12 

a963) 1963-1 Lab LJ 563 = 1962 
(5) Fac LR 493 (Cal), Ganges 
Rope Employees’ Union v. State 
of West Bengal '12 

(1959) AIR 1959 SC 1191 (V 46) , 

• (1959-60) 16 FJR 182, Calcutta 
Electiic Supply Corporation Ltd. 

V. Calcutta Electric Supply 
Workers’ Union 8. 12 

(1959) 1959-2 Lab LJ 656 = ILR 
(1960) 10 Raj 171, Jaipur Spinning 
and Weaving Mills Ltd. v. Jaipur 
■ Spinning and Weaving Mills Ltd, 
Mazdoor Union « 

(1953) AIR 1953 SC 53 (V 40) 

1953 SCR 334, State of Madras y. 

C. P. Sarathy K 

(1949) AIR 1949 FC 148 (V 36) 

1949 FCR 348, India Paper Pulp 
Co. Ltd. V India Paper Pulp 
Workers’ Uruon 

K. Subba Rao, for Petitioner; V. L. 
Narasimha Murthy, for Respondent No. 1- 
- ORDER; — The reference out of which 
industrial. Dispute No. 147/66 before the 
Industrial Tribunal, Bangalore, arose, and 
the Award dated 30th October 1967 came 
to be passed by it, was made by the Gov^ 
emment of Mysore in its Order No. LMA 


268 LLD 66 dated 28th July 1966. The 
relevant portion of the said order reads as 
follows:-- 

. : • "ORDER . . 

Whereas the Government of Mysore are 
of opinion that an Industrial Dispute exists 
between the workmen and the Manage- 
ment of the Mysore Paper Mills Ltd., 
Bhadravathi, on the points* noted belowa 

Now therefore, in exercise of the powers 
conferred by Cl. (d) of sub-section (1) of 
Section 10 of , the Industrial Disputes Act, 
1947 (Central Act No. XIV of 1947), the 
Government of Mysore hereby refer the 
said dispute for adjudication to the Indus^ 
trial Tribunal at Bangalora 

POINTS OF DISPUTE. 

Is the Management of Mysore Paper 
Mills Ltd. Bhadravathi justified in confirm- 
ing the following seven Foremen in dif- 
ferent Grades and different rates of salary, 
thereby discriminating one against other 
with effect from the year 1940 and 
onwards, even though the nature of work 
and degree of responsibility is -the samei 

1. Sri N. C. Channakeshavaiah 

2. Sri A. V. Klrishna Swamy 

3. -Sri H. K. Venlcataramiah 

4. Sri A. M. Subba Rao 

5. Sri M V. Narayana Rao 

6. Sri A. B. Sanjeeva Rao and 

.7. Sri E, S. Prabhakar. 

BY ORDER AND IN THE 
NAME OF THE 
GOVERNOR OF MYSORE 

Sd/- 

Deputy Secretary to 

Government, Labour 
'v. and Municipal Adm. 

Department. 

i — »» 

2. After this reference was registered, 
the parties have filed their statements. 
The tribunal framed the following issues 
in addition to points in dispute sdieduled 
5n the order of reference. 

ISSUE 

' "I. Do the first party workmen prove 
that the second party has adopted a policy 
of discrimination and are they- entitled to 
be treated alike- Sri Narayanaswamy, Sri 
Macihusudan and Sri Ranganna and to be 
placed in' grade Rs. 125-10-200-12-50-300? 

2. Have they lost the financial benefits 
as pleaded by them in para 7 of their 
claim statement and are they entitled to 
the loss of this financaal ben^ts? 

3. Is this Reference bad in law as con- 
tendeci by the Second Party in paras- 2, 3 
and 5 of their Counter Statement? 

4. Is the Government not competent to 
make a Reference of the type that is be- 
fore this tribunal and is this Reference 
illegal, void and inoperative and liable to 
be rejected? 

5. To what relief is the first party eni 
titled? 
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3. After recording the evidence, the' 
Tribunal made the Award dated 30th 
October 1967 rejecting the reference. It 
is this Award that is now sought to be 
quashed in this writ petition- 

4. In paragraph 2 of the claim state-* 
ment made by the petitioners it was men- 
tioned that the dispute referred for ad- 
judication is in respect of seven foremen 
who have been discriminated by the 
n Party Management in fixation of their 
grades and' in granting them increments. 
It was set out in paragraph 3 that the dis-^ 
crimination was with reference to one Sri 
T. M. Narayanaswamy, who, it is alleged 
was doing the same Mnd of work lilie the 
first three workmen referred to in the 
reference and was given a higher grade 
of salary and higher rate of annual incre- 
mrat even though the work done by him 
is of the same kind and nature as those 
made by persons named above. 

Similarly, it was stated that the next 
three persons mentioned in the reference 
are also discriminated as two other fore- 
men Sri M. R. Gopalaswamy Rao and Sri 
P. S. Madhusudan who are doing the same 
kind of work as the tliree persons men- 
tioned above are given higher grades of 
salary and increment. So far as the last 
worlcman named in the reference it was 
set out that other persons viz., Sri K. 
Ranganna, Sri Venkatesan and Sri C. V. 
Sreenivasa Iyer who are doing the same 
kind of- work as Sri P. S. Prabhakar, were 
fixed at higher grades of salary. Thus, 
the complaint was that these seven work- 
men are discriminated with reference to 
the other workmen who are discharging 
the same kind of work. Another com- 
plaint was that while granting the annyal 
increment to the seven foremen named in 
tlie Order of Reference, they are given 
lower grades while their juniors have 
been given higher grades and this is in 
utter disregard of all fair-play and jus- 
tice. The aggrieved worlonen claimed that 
they are entitled for equal treatment with 
the others referred to above by them in 
the fixation of grades. 

5. The management first respondent in 
its counter- statement, amongst other con- 
tentions pleaded in paragraph 6 as follows; 

. "Even if the reference is said to be valid 
the claim made by the worlnnen in their, 
claim statement is entirely different from 
and beyond the scope of the reference.' 
According to the reference the point of 
dispute is to an alleged discrimination of 
one against the other, regarding grades 
and rates of salary' of the 7 persons men- 
tioned in the order of reference. In the 
. claim statement it is sought to be made 
out on behalf of the workmen that ihere 
was discrimination , against ’ all the seven 
workmen, vis-a-vis some of the persons 
whose names are mentioned therein. 
Hence the claim statement is liable to be 


rejected as travelling beyond the terms of 
reference.” . . ■ 

In view of this contention, the question 
that arises is whether it was open to the 
Tribimal to consider the first issue framed 
by it as set out earlier. , The first issue , 
deals with the question of discrimination- 
between the first party’ worlonen and the 
persons lilce Narayanaswamy,' Madhusudan 
and Rangaima etc. and they are entitled to 
any reliefs. 'W’hile dealing with this ques- 
tion, the Tribunal in, paragraph 9 of its 
Award, after settmg out the terms of re- 
ference,., observes as follows: — 

“ A plain reading of this Re- 

ference will show that the discrimination 
if at all either in the matter of salary of 
in the matter of fixation of grades, must 
confine itself only. tb;. those 7 people be- 
cause the Reference does not say that 
compared to the other class of Foremen 
who are nearly 115 in number, these peo- 
ple have been discrhninat'ed.- That is what 
exactly the I Party is trying to make out 
and in. doing so the I, Party is trying to 
enlarge the scope of this Reference and the 

powers of the. Tribunal k.” 

The Tribunal further observes as follows; 

"It is therefore, clear from the wordiogs 
of Section 10(4) that the tribunal has no 
option but to confine itself to , the order, 
of Reference and adjudicate upon the 
same. "When the Reference, very specif 
fically says in this case that the discri- 
mination if at all, is between these 7 peo- 
ple it is not open to the fribun^ to go 
beyond this Reference and bring in other 
class of Forerhen' who are not parties to 
this dispute and . who are not before this 
tribunal. K the I party felt that the scope 
of the present Reference is too narrow it 
could have been open to the I party to, 
-have moved the Government for an api- 
endment of the Reference, Such a thing ^ 
has not, been done.” (sic) 

The Tribunal after making these obser- 
vations went into the question of discri- 
mination as set out in the claim statement 
and came to the conclusion that the I 
Party , petitioners have failed to-prove that 
the il Party management- has adopted a 
policy of discrimination.. The. other issues 
were also held against the petitioners. 

6. Sri K. Subba Rao, learned counsel 
appearing for the 1 , Party-petitioners, 
franldy conceded that if the first issue in 
the case relating to discrimination is .to be 
considered as beyond the scope of the re- 
ference, the other issues would not' come 
up -for consideration. Therefore, the- 
arguments were mainly, addressed in this 
case on the scope . of the Reference. As 
set out- earlier, the opinion of the Tn- 
bunal was that the discrimination if at all, , 
is amongst the seven workmen mentioned 
in" the reference, and it is not open to the 
Tribunal to go beyond this reference and 
bring in other class of Foremen who were 
named in the claim statement. If on this 


1970 Workmen, Mys. Paper Mills 

question relating to the scope of reference, 
the view of the Tribunal is correct, the 
petitioners would fail in this writ petition. 

7. . While appreciating that the wording 
of the Keference was unsatisfactory, in- 
asmuch as it does not correctly embody 
the dispute between the parties, the peti- 
tioners’ learned counsel endeavoured to 
persuade the Court to take the view that 
the reference really, referred to the dis- 
crimination of the seven workmen men- 
tioned in the reference on the one hand 
and those workmen who are referred to 
in the claim statement on the other. Sri 
Subba Eao contended that the pleadings 
of the case must be talcen into considera- 
tion as setting out the exact nature of the 
dispute and the reference must be under- 
stood with reference to the pleadings of 
the parties before the Tribun^. 

He further contended that the demands 
made by the I Party before the Concilia- 
tion Officer and the report of .the Concilia- 
tion Officer should also.be taken into con- 
sideration to imderstand the scope of the 
dispute. He further submitted that it is 
not disputed that there is a dispute be- 
tween the workmen and the management, 
and hence it was open to the Tribunal to 
understand the nature of the dispute be- 
tween the parties even though it has not 
been set out in the order of reference. 

In support of this argmnent, Sri Subba 
Rao plated reliance on several decisions. 
One of them is the decision of the Federal 
Court reported in India Paper Pulp Co., 
V. The Indian Paper Pulp Workers’ Union, 
AIR 1949 FC 148. The Federal Court 
takes the view that Section 10 does not 
require that the particular dispute should 
be mentioned in the order of reference of 
the Government. It is sufficient if the 
existence of a dispute and the fact that 
the dispute is referred to the Tribimal .are 
clear from the order. 

The next decision on which reliance 
Is placed is the Supreme Court decision re- 
ported in State of Madras y. C. P. Sarathy, 
AIR 1953 SC 53 at p. 57 wherein the 
Supreme Court has observed as follows: 

"Moreover, it may not always be pos- 
sible for the Government, on the' material 
placed before it, to" particularise the dis- 
pute in its order of reference, . for situa- 
tions might conceivably arise where 
pulohc interest requires that a strike or a 
lock-out, either existing or imminent 
should be ended or averted without delay, 
which under the scheme of the Act, could 
be, done only after dispute giving rise to 
it has been referred to a Board or a Tri- 
bunal But, beyond this no ob- 

ligation can be held to lie on the Govern- 
ment to ascertain particulars of the dis- 
putes before making a reference under 
Section 10(1) or to specify ' them in the 
order.” 

It is, therefore, contended that it was not 
obligatory on the part of the Government 


V. Mys. Paper Mills [Prs. 6-8] Mys. 215 

to set out the dispute, and it is therefore,' 
open to 'the Tribunal to ascertain the real 
na'ture of the dispute and pass the Award, 
8. It was pointed out by Sri V, L. 
Narasunhamurthy, learned counsel appear- 
ing for the Managemeiit-I respondent that 
■these two decisions relate 'to references 
made under the Industrial Disputes Act of 
1947 prior to the amendment to the Indus- 
trial Disputes Act by Act 18 of 1952. This 
factor to a very large extent dilutes the 
applicability of the said decisions to the 
case before us and- cannot render any sup- 
port "to the petitioners. He in'vited our 
attention to several decisions in support of 
the proposition that in construing the 
terms of reference and in determining the 
scope and nature of points referred to the 
Industrial Tribunal, the Industrial Tri- 
bunffi has to look to the order of reference 
and it is only the subject-matter of refer- 
ence with which the Industrial Tribunal 
can deal This view is supported by the 
decision of ■the Supreme Court reported In 
Calcutta Electric Supply Corporation Ltd, 
V. Calcutta Electric Supply Workers’ 
Union. AIR 1959 SC 1191. 

^ He also invited our attention to the ded- 
sion of the Supreme Court reported In 
■ Delhi Cloth and General Mills Co. Ltd. v. 
Their Worlonen, (1967) 1 Lab LJ 423 = 
(AIR 1967 SC 469). After setting out ■the 
pro-visions of Section 10(4), which is as 
follows: 

""Where in an order referring an indus- 
trial dispute to a labour Court, tribunal or 
national tribunal under this section or in 
a subsequent order, the appropriate Gov- 
ernment has specified the points of dis- 
pute for adjudication, the labour Comt 
or the tribunal or the national tribunal, 
as the case may be, shall confine its ad- 
- judication to those points and matters 
incidental thereto.” 

The Supreme Court has observed as here- 
under in (1967) 1 Lab LJ 423 '= (AIR 1967 
SC 469): 

"From the above it, therefore, appears 
that while it is open to the appropriate 
Government to. refer -the dispute or any 
• matter appearing to be connected there- 
with for adjudication, the tribimal must 
confine its adjudication to the, points of 
dispute referred and matters incidental 
thereto. In other words, the tribunal is 
not free to enlarge the scope of the dispute 
referred to it but must confine its atten- 
•tion to the points specffically . mentioned 
and anything which is incidental thereto.” 

The Supreme Court takes the view that 
the parties .cannot be allowed to challenge 
the very basis of the issue set forth in the 
order of reference. In the present case, 
from the wordings of the reference, it Is 
clear that the seven foremen referred to 
have been confirmed in different grades • 
and different rates of salary and that one 
is discrimiinated against tbe other. The 
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eniire reference is confined to the discri- 
mination inter se amongst the seyen. workr - 
men referred to therein. The discrimina- 
tion of these workmen on the one hand 
and the other workmen who are. not 
named in the reference, cannot be taken 
as being incidental to tile reference. 

. It is useful to refer to the decision of 
the Rajasthan: High Court reported in 
Jaipur Spinning and Weaving Mills 'Ltd. 
V. Jaipur Spinning and Weaving Mills. 
Ltd. Mazdoor Union, 1959-2 Lab LJ 656 
(Raj), to which our attention is drawn. It 
deals with the scope of reference of ah 
Industrial Dispute tmder the Industrial 
Disputes Act of 1947 before its amend- 
ment in 1952 and after its amendment in 
1952. After referring to the several deci- 
aons, they observe as hereunden 

"In view, of the above discusaon of 
case-law, the contention of the learned 
coinisel for any unduly liberal interpreta- 
tion of tile expression "matters incidental 
thereto” cannot be accepted. 

The same conclusion is reached on con- 
sideration of the amendments introduced 
in Section 10(1), (c) of the Act by the 
Industrial Disputes Amendment Act, 1952. 
Section 10(1) (c) of the Industrial Dis- 
putes Act. 1947, before the amendment, 
stood as follows: — 

The amendment Act inserted the words, 
"or any matter appearing to be connected 
with or relevant to, the dispute” after the 
word "dispute.” It further introduced 
sub-section (4) directing that where the 
appropriate Government has specified the 
points of dispute for adjudication, the tri- 
bunal shall confine its adjudication to 
^ those points and matters incidental there- 
to., 

"On the language of the old law, it was 
held in some cases that it was not neces- 
sary that the dispute should be specified 
in the order of reference On a consi- 
deration of the amendment in , the light 
of the observation referred to above, the 
legal position, to my mind, appears to be 
as follows: — 

(1) The Government may make a re- 
ference of the dispute without specifying 
any matter. In such a case, the tribunal' 
has jurisdiction to ascertain the ppints of 

• dispute from the pleadings of the parties 
or otherwise and may adjudicate upon 
them alL 

(2) If the Government^ instead of re- 
ferring the dispute generally, specify the 
matter,, the industrial tribunal has to con- 
fine its, adjudication to_ those points oiily. 
Insertion of this provision of reference to 
specific matters in the Act, considered with 
the further fact that it is open to the Gov- 
ernment to amend the reference or to 
make an additional reference, leads me to 
infer that the words "matters incidental 
thereto” should not be interpreted so as to 
give vague and indeterminate jurisdiction 
to the tribimals espetially over indepen- 


dent matters. After all, an industrial tri- 
bunal has no inherent , absolute jurisdic-' 
tion and it derives its jurisdiction only 
from the order of. reference of the Gov- 
ernment and, therefore, should not be per- 
mitted to ignore the intention of the Gov-, 
ermnent as expressed . by the plain 
language of; the order of reference. 

Yet another mode of approach, I ,may 
state that the word ."incidental” according 
to its dictionary meaning and the ordinary 
accepted popular sense implied , a subor- 
dinate and subsidiary thing related , to 
some other main or principal thing requir- 
ing casual attention while considering the 
main thing. Obviously, matters whidi re- 
quire independent,' consideration or treat- 
ment and have their own importance, can- 
not be considered "incidental.” 

9. We respectfully agree with the 
above observation of the Rajasthan High 
Court. The matter covered by the first 
issue cannot be considered as incidental to 
the dispute in the reference. It’ changes 
■the basis of the reference. We cannot, 
■therefore, consider that the question now 
raised before the Industrial Tribunal can 
be treated as incidental to the dispute re- 
ferred to in the reference. Therefore, the 
question relating to ’the discrimination of 
seven persons on the one hand and the 
other workmen named in the claim state- 
ment on the other appears to us to be 
beyond the scope of the reference. 

10. While dealing ■with the proposition 
that in order to fix the ambit, of ■the dis- 
pute it was necessary to refer -to the ■plead- 
ings of the parties, ■tiie Supreme Court has 
observed in Delhi Cloth and General Mills 
Co. Ltd., (1967) 1 Lab LJ 423 = (AIR 1967 
SC 469) that tiie tribunal had to examine 
the pleadings of the parties, to find .out 
■the exact, nature of the dispute, . 

"because in most cases, the order of re- 
ference is so criptic that it is impossible' 
to ctill out therefrom the various points 
about which ■parties were at variance lead- 
ing to the trouble” (sic). 

It is on this observation that Sri K. 
Subba Rao strongly relied. and wants us 
to look into the. pleadings -to imderstand' 
the scope of the reference. But, the &st 
respondent’s counsel placed r^ance on. 
the later observation of the Supreme 
Court in' the same decision (1967) 1 Lab 
LJ 423 = (AIR' 1967 SC ,469) to the effect 
that the parties cannot be allowed to con- 
tend that the foundation of the dispute ' 
mentioned in the order of reference was 
something else. Under Section 10(4) of 
the Act, he submits .that the Tribunal is 
not competent to entertain such a ques- 
tion. . ; 

It is submitted that the entire reference 
proceeds on the existence of discrimina- 
tion amongst the seven workmen named' 
in it and inter^se amongst’ them. It_do^ - 
not deal with any other ’type of discri- 
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mination and to accept the case as set out 
Sn the pleadings would alter Ihe basis of 
the decision. There is much force in this 
submission, 

Sri Subba Rao invited our attention to 
a decision of the Patna High Cdmrt re- 
ported in Minimax Ltd. v. Its Workmen 
(represented by the Minimax Workmen’s 
Union), (1968) 1 Lab LJ 369 =■ (1968) Lab 
IC .847 (Pat). It holds that there is a duty 
cast on the Tribimal to find out what was 
the real dispute referred to and to decide 
it and not to throw it out on mere techni- 
cality and that the Tribimal has no power 
to construe ,the reference and to look into 
the pleadings of parties for the purposes. 
It was pointed out by the learned counsel 
for the first respondent that Section 10(4) 
of the Industrial Disputes Act, 1947, did 
not come up for consideration in the said 
case as the reference was imder S, 10(1) 
of the Act. ThereforCj the observation 
made in the said decision cannot be of 
any help to the petitioners in this case, 
where the reference is under S. 10(4). 

Sri Subba Rao also referred to the deci- 
aon of the Supreme Coprt reported in 
Workmen of Motipur Sugar Factory (Pri- 
vate), Ltd. V, Motipur Sugar Factory 
(Private) Ltd., 1965-2 Lab LJ 162 = (AIR 
1965 SC 1803) from which it can be in- 
ferred that the notices of demand issued 
by the workmen can be taken into con- 
sideration in order to understand the 
scope of the reference. The reference in 
the said case was in very wide terms and 
the Supreme Court vsith reference to the 
circumstance of the case observed as 
follows; — 

"Therefore, taking into account the wide 
terms of the reference, the manner in 
which it was imderstood before the tri- 
bunal, and the fact that it must be read 
along with the two notices of 15 and 17 
December 1960, particularly because it was 
made soon thereafter at the joint applica- 
tion of the parties, we have no doubt that 
the tribunal was entitled to go into the 
real, dispute between the parties ” 

The position in this case is as mention- 
ed already different. ^The. terms of re- 
ference are not wide or ambiguous. The 
point in dispute is specifically set out in 
the reference. The notice of demand and 
the aimexure thereto, yiz.. Exhibits 6 and 
6(a) do not support the contention of Sri 
Subba Rao as they are also in general 
terms and do not clarify the exact dis- 
pute that is sought to be placed before 
the Tribunal 

11. It is settled law that the parties 
caimot be allowed to challenge' the very 
basis of the dispute set out in the order of 
reference. The pleadings of the parties 
can be looked into only to clarify the 
points of dispute set out in the order of 
reference: but cannot be allowed to alter 
ithe terms of reference or the basis of the 
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^erence. There is no doubf that" the 
Tnbunal can go into the matters inciden- 
tal to_ the, dispute. Looking at the refer- 
ence in this case, from these points of 
view, the contention of Sri K. Subba Rao 
cannot be accepted as the contention set 
forth m the claim statement are not inci- 
dental to the main dispute. Further, it 
■yould totally alter the scope of the re- 
ference. The wordings of the references 
^e clear. What can be said in this case 
IS that the Government of Mysore which 
made the reference did not clearly under- 
stand the exact nattue of the dispute be- 
tween the parties. What has been re- 
ferred to is quite different from what 'the 
first party-petitioner intended. Sri Subba 
Rao frankly conceded that if the reference 
^ on the face of it, the first party- 

petitioners caimot support the reference 
as it does not represent the real nature 
of the dispute. 

G^eir contention is that they have stat- 
ed in the clmm statement filed by them 
before the Tribunal, Obviously, reference 
has been made in a very ' mechanical 
manner, perhaps adopting the wordings 
used in the demand sent by the I Party- 
petitioners to the Management-first res- 
pondent on 16-2-1966 (Exhibit 6).' What 
is stated in it is as follows: — ' 

" «..The enclosed chart with the 

names of persons and the salary they 
have drawn and how they have been imi- 
laterally and arbitrarily chanted at the 
time of confirmation and fitment to grade 
discriminating 'the one against the other* 
IS also shown.” (Underlining (here in' ’) 
is ours). 

In the chart which is marked as Exhibit 
6(a) before the Tribimal, the names of 8 
persons are mentioned including seven 
persons who are referred to in the re- 
ference. One person who has been omitted 
in the order of reference is T. M. Nara- 
yanaswamy. We are told that he is not 
a member of the petitioners’ Union. In 
the reference his name has been omitted 
and the names of the other seven persons 
are mentioned and the discrimination re- 
ferred to is sought to be confined as being 
made one against the other. This was not 
the grievance of the petitioners. 

In order to avoid such glaring mistakes 
in references it is necessary that before 
making the reference the Government 
must bestow great care so as to obviate 
references which are baseless and do not 
represent the actual dispute between, the 
parties. We may in this connection refer 
to the observation of the Supreme Court 
reported in Express Newspaper Ltd. v. 
Their Workers and Staff, (1962) 2 Lab LJ 
227 = (AIR 1963 SC 569), wherein the 
Supreme Court has observed as follows: 

'Tt is hardly necessary to emphasise 
that since the jurisdiction of the indus- 
trial tribunal in dealing with industrial 
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dispute, referred to it -imder Section 10 is 
limited -by Section 10(4) ' to the points 
specifically mentioned in the reference and 
matters incidental thereto, the appropriate 
Government should frame the relevant 
orders of reference carefully and the ques- 
tions which are intended to be tried by 
the industrial tribunal should be so worded 
as to leave no scope for ambiguity or con- 
troversy. An order of reference hastily 
drawn or drawn in a casual manner often 
gives rise to unnecessary disputes and 
thereby prolongs the life of industrial ad- 
iudication which must always be avoided. 
Even so, when the question of this kind 
is raised before the Courts, the Courts 
must attempt to construe the reference 
not too technically or in a pedantic 
manner, but fairly and reasonably.” 

Sri Subba Rao relying on the last sen- 
tence in the above extract wants us not 
to t^ie a too technical or a pedantic view 
in understanding the Reference. This 
contention is answered by the respon- 
dents’ counsel in two ways. One is the 
question of interpreting the order aiises 
hE it is ambiguous. In this case, the order 
of reference is clear and there is no ambi- 
guity. Secondly, it is pointed out that 
this decision is referred to in (1967) 1 Lab 
LJ 423 = (AIR 1967 SC 469) and has 
justified this observation stating that the 
facts of that case were very special and 
the decision must be limited to those 
special facts. Hence, it appears to us that 
the petitioners cannot get any assistance 
from the observation in the said decision. 

12. Sri V. L. Narasimha Murthy, 
learned counsel for the first respondent 
invited our attention to the observation 
of the Madras High Court reported in 
Ramamoorthy v. Tirunelveli District 
Rational Plantation Workers’ Union, 
H963) 1 Lab LJ 507 (Mad) ''Vi^here the 
scope of Section 10(4) has been explained 
as follows:— 

"Section 10(4) of the Industrial Disputes 
Act, 1947 makes it clear that where a re- 
ference is made to a labour Court for ad- 
judication it shall confine its adjudication 
to the points of dispute referred for ad- 
judication. If the reference is made on an 
incorrect assumption, it is ^certainly not 
open to the industrial tribunal, while so 
holding, to enlarge, by its own choice, the 
scope of the reference and widen the issues 
for decision and the field for enquiry in- 
cluding the evidence.” 

dur attention has been dravm to the ob- 
servation of the Calcutta High Court in the 
same volume (1963-1 Lab LJ) at page 563 
that an Industrial tribunal has no inherent 
jurisdiction over industrial disputes and it 
derives its jurisdiction only from the -order 
of reference by the ’ Government and 
should not be perinitted to travel beyond 
the plain language of the order of' re- 
ference. In construing the terms of re- 
ference and in determining the scope, and 


nature of the points referred', to the In- 
dustrial tribunal, it must look at the order 
of reference itself. -That is the only sub-, 
jectrmatter which an Industrial Tribunal 
can deal. ' We have already referred to the 
decision of the ' Supreme Court reported 
in AIR 1959 SC. 1191 on which -the C^cutta 
High Court, 1963-1 Lab LJ 563 (Cal), has 
relied. 

13. In our wew,' the contention now 
raised by the petitioners in their claim 
statement before the Tribunal is beyond 
the scope of the referenca Reference as 
it is worded is not supported by the peti- 
tioners. On this ground alone the peti- 
tioners f^ as the Award rejecting the re- 
ference is correct. In view of the fact 
thgt the questions comprised in other' 
issues do not arise for consideration, the 
Tribunal had no jurisdiction to deal with 
those questions. 'The findings given by the 
Tribunal, therefore, are' without jurisdic- 
tion and hence invadid, and not binding on 
any of the parties. . ' 

14. . In the result, this petition fails 
and the sdme is dismissed. Each pmrty. 
will bear bis or its own costs. 

Petition dismissed. 
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A. R. SOMNATH IYER, J. 

Gulam Ibrahim and others. Petitioners 
V. Basheer Ahmed, Respondent. 

Criminal Revn. Petn. No. 158 of 1968, 
D/-17-2-1969, against order of. S.. J, 
Gulbarga, D/-1-2-1968. 

Penal Code (1860), Ss. 482, 483 and 486 
—. Offences under Penal Code sections — • 
Period of limitation prescribed under Sec- 
tion 92 of Trade and Merchandise Marks 
Act does not apply — That provision con- 
cerns . prosecutions for offences under that 
special ' law — (Trade and Merchandise 
Marks Act (1958), S. 92). - (Para 2) 

Muralidhar Rao, for Petitioners? 
Manohar Rao Jahagirdar, for Respondent, 

ORDER: — The order of the Magistrate 
who dismissed the complaint on .the 
ground that it was a time barred prosecu- . 
tion was reversed by the Court of Session 
on the ground that the period of limita- . 
tion applicable to the . prosecution was 
that prescribed by Section 92 of the Trade 
and Merchandise Marks Act, 1958, and not, 
that prescribed by Section 15 of the 
Merchandise , Marks Act, 1889 which was 
repealed. The petitioner who is the ac- 
cused makes complaint that there was a 
misapplication of Section 92 of the 1958 
Act, and that the ' prosecution was. really 
governed by the provisions of the, repealed 
Act. 

2. It Is clear that both the Magistrate 
and the Court of Session overlooked- 'the .. 
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fact that the offences with which the ac- 
cused was charged are those said to* have 
been ' committed under Sections 482, ' 483 
and 486 of the Penal Cod^ whereas the 
period of limitation to which Section 92 
of the 1958 Act and that to which the 
repealed Act refers, do not refer' to pro- 
secutions in respect of offences punishable 
imder the Penal Code and- prescribe a 
period of limitation for a prosecution for 
oSences committed under those special 
laws. , . 

3. That being so, the view taken by 
the Court of Session is unexceptionable, 
although the process by which it reached 
that conclusion is unsupportable. 

'4. Mr. Muralidhara Rao appearing for 
the petitioner however, contended that 
the Court of Session had no jurisdiction to 
set aside the order of discharge made by 
the Magistrate, and that all that it could 
-have done was to make a reference to, 
this Court. This argument cannot be of 
assistance to Mr. Muralidhar Rao for the 
reason that, if it is otherwise acceptable, 

I can set aside the order of -the Magis- 
trate in the , exercise of my revisional 
iurisdiction. 

5. Mr. Muralidhara Rao contends that 
having regard to the language of Sec- 
tions 482, 483 and 486 of the Penal Code, 
as those sections stood amended at tlie 
relevant point of time, fte prosecutions 
are unsustainable. But, into that ques- 
tion, no investigation has so far been made 
by any one, and if the petitioner is so 
advised he is at liberty to advance that • 
contention before the Magistrate even 
now. 

6. With these observations I dismiss 
this revision petition. 

Petition dismissed. 


AIR 1970 MYSORE 219 (V 57 C 57) - 
A. R. SOMNATH IYER AND 
AHMED ALI KHAN, JJ. 

M. R. Revanna and others. Petitioners v. 
The Mysore Revenue Appellate Tribunal, 
Bangalore and others, Respondents. 

Writ Petns. Nos. 1443, 1643 and 1456 of 
1968, D/-12-11-1968.. 

(A) Motor Vehicles Act (1939), S. G8-C 
• — Scheme under — ^Kolar scheme. Cl.' (d) 

— Exclusion of private operators from 
operating on notified route — Extent of 

— To earn exemption under scheme pri- 
vate operator must hold inter-State per- 
mit on date of commencement of scheme 
i — Commencement of operation on basis 
of such permit not necessary. 

Under the Kolar scheme prepared under 
Section 68-C of the Act the exclusion of 
private operators from the notified route 
was not complete exclusion and in the 
case of "existing pemiit holders on the 
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inter-state routes” to whom sub-cL (a) 
appearing against Cl. (d) of the scheme 
refers, there was no exclusion, and the 
Corporation could not exclude them from 
operation on an inter-State route. The 
meaning of this exemption created is that, 
if on the date on which the approved 
scheme commenced to operate, there was 
a person who was a holder of an inter- 
state permit, he is imaffected by the ex- 
clusion provided for by the scheme. 

(Paras 9, 10) 

What earns the exemption created by 
that sub-clause is the right flowing from 
an inter-State permit, whether or not on 
the- basis of that inter-State permit the 
operation on such inter-State route has 
been commenced. All that the words 
"may continue to operate” mean is that 
the holder of an inter-State permit, if he 
held one when the scheme commenced to 
operate, shall have the right to operate 
on the inter-State route in the same way 
in which he would have been entitled to 
operate had there been no exclusion suA 
as the one which the scheme creates. Any 
otlier interpretation of the Clause would 
result in imjust consequences. So it is 
not the commencement of operation on 
the strength of an inter-State permit that 
earns the exemption, but the right to 
commence such operation on the basis of 
such inter-State permit of whicli the 
operator must be a holder at the relevant 
point of time. (Paras 20 to 22)’ 

(B) Motor Vehicles Act (1939), Ss. 63(1) 
and 2(20) — Inter-State permit — Grant 
of, b.y authority of one State — Counter 
signature by authority of other State es- 
sential to make it valid as such — Till 
then it is a primary permit operative in 
State which granted it. 

Under Section 63(1), an inter-State per- 
mit granted by the authority of one State 
shall not be valid in the other State, unless 
the concerned authority of the other State 
affixes its coimter-signature to it. The 
words in Section 63(l) clearly indicate 
that untn the coxmter-signature is secured 
the primary permit does not become an 
inter-State permit. This view is also 
supported by the definition of 'permit’ in 
Section 2(20). So Section 63(1) read with 
Section 2(10) makes it that a primary per- 
mit which purports to be an inter-State 
permit granted ■ by the authority of one 
State becomes an inter-State permit only 
when it is countersigned by the concerned 
authority of that other State, and not im- 
til then. (Paras 15, 26, 28) 

(C) Motor Vehicles Act (1939), S. 63(3), 
Proviso — Inter-State agreement provid- 
ing for counter-signature of inter-State 
permits — Counter-signature neitlier made 
nor refused by other State till commence- 
ment of scheme tmder S. 68-C excluding 
private operators — Permit not valid in 
other State — Refusal to countersign could 
be enforced by mandamus but not; after 
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commencement of scheme — . (Constitution, 
of India, Art. 226). . 

When there is’ an inter-State agreement 
between two States as is contemplated by 
the proviso to Section 63(3) of the M. V. 
Act coimter-signature of an inter-State 
permit granted by one State cannot be op- 
posed or refused by the authority of the 
other State. But if it was neither. refused 
nor granted imtil tlie scheme framed 
imder Section 68-C of the Act conamenced 
to operate it could not be said that the 
counter-signature which could be claimed 
as of right and which could not be refused 
must be deemed to have been granted by 
the State Transport Authority. AIR 1969 
Mys 242, R^ on. (Para 33) 

What is essential to make that permit 
valid in the State is the counter-signature, 
whether it is claimable as of right or not. 
And coimter-signature which cannot be 
refused but is not made, could be com- 
pelled in an appropriate proceeding such 
as an application for a mandamus. The 
ejdstence of an alternative remedy of ap- 
peal under Section 64 of the Act is no bar 
to an application under Art. '226. But 
once the scheme commenced to operate 
and the S.T.A. of the other State refused 
to countersign the inter-State permit, the 
refusal cannot be enforced by mandamus 
as the S.T.A. would have no power to 
grant the counter-signature after the 
commencement of the scheme excluding 
private operators. 

(Prs. 34, 35, 36 & 38) 
Cases Referred ; Chronological Paras 
(1969) AIR 1969 Mys 242 (V 56) = 

1968-2 Mys LJ 219, Akbar Ssiheb 

V. Preriding Officer, M.S.T.A.T. . 33 

N. S. Narayana Rao and C. S. Shan- 
thamallappa, (In W.P. No. 1443 of 1968); 
M. R. Venkatanarasimhachar and C. 
Narasimhachar, (In "W-P. No. 1643 of 
1968), for Petitioners: C. Narayan for S. J. 
Srinivasan and P. R, Srirangaiah (for No, 
3) (In W.P. No. 1443 of 1968); Sri Narayan 
and P. R. Srirangaiah (for No. 3), (In 
5V.P. No. 1643 of 1968), for Respondents,' 

SOMNATH ITER, J; : — On June 30, 
1967, the Regional Transport Authority, 
Chittoor, in the State of Andhra Pradesh, 
granted a permit to ■ respondent 3 . to 
operate his stage carriage on an inter- 
state, route between Tunikur and Thiru- 
pathi which is in the State of Mysore, 
Part of that route between Miilbag^ and 
Doddaballapura ■ which lies within the 
State of Mysore, became a notified route 
under a Scheme called the Kolar Scheme 
I which was published on January 25, 1968,- 
^er it received > approval under Sec- 
tion 68-D of the Motor Wehddes Act. 

2 ' . Meanwhile, respondeht 8 had made 
an application to the State Transport 
Authority, Bangalore, on September 5, 
1967. for its counter-rignatiire under 


Section 63 of the Motor "Vehicles Act In 
respect of the route which, was witlun 
the Mysore State. .That ’ coimter-signa- 
ture became necessary by reason of the 
provision contained in Section 63(1) of 
the Act that a permit granted by one 
State shall have no validity /in another' 
State unless it is counter-signed by, the 
concerned Transport . Authority of that 
State, 

3. But, the Mysore. State Tiraiisporf 
Authority by an order made by it on 
March 2, 1968, refused couhter-sighature 
on the basis of the exclusion of private 
operators from the nationalised routeri 
But; in the appeal preferred to it by res- 
pondent 3, the Revenue Appellate Tribu- 
nM directed the State Trahsport Autho- 
rity to coimterri^ the permit, and, it is 
this, direction whidi is called in question 
in these three writ petitions. 

4. The petitioner in Writ Petition No. 
1443 of 1968 is an operator on the saine 
route imder an inter-State permit grant- 
ed to him by the concerned Mysore State 
Transport Authority, The petitioner in 
Writ Petition No. 1456 of 1968 is the 
Mysore State Road Transport Corpora- 
tion. The Petitioner in Writ Petition No. 
1643 of 1968 was one of those who oppos- 
ed the counter-rignature. 

5. These three petitioners ask us to 
quash the order made by the Revenue 
Appellate Tribunal on the principal . 
ground tihat the exclusion of respondent 
3 from the notified route between Mul- 
bagal and Doddaballapura is so , complete 
and effective, that the State Transport 
Authority had no power to countersign 
the primary permit granted to respon- 
dent 3. 

6. In the appeal before the Revenue 
Appellate Tribunal in which the impugn- 
ed order was made by it, the Petitioner 
in W.p, No, 1443 of, 1968 was respon- 
dent 3, _the Corporation whidi is the peti-,: 
tioner, in W.P. No. 1456 of 1968 was. res- 
pondent 6 and the petitioners in W.P., 
No. 1643 of 1968 were respondents 4 and 
5, In its order the Tribunal made the ob- 
servation that the opposition to the 
colter-signature sought by . respondent 3 
erhanated only from the Corporation, and 
that the other respondents before it ad- 
vanced an argument only mth respect of 
timings, Ihe petitioners in W.P. ', No- 
1643, pf ,1968 state in their affidavit thab 
that observation, made by the TribuiiEd is 
inaccurate, and that what was done by 
those petitioners was to adopt the argu- 

, ment advanced on behalf of the Corpora- 
tion which opposed the . coimter-signature. 

7. Howe'ver that , may be, rince the ■ 
Corporation, even according to the. Tri- 
bunal, did oppose the- counter-signature 
in the appeal preferred to the Tribunal 
on the ground of exclusion which the 
Kolar Scheme ■ incorporates, ‘ and that 
question arises in all the three writ peti- 
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Eons, we proceed to consider the correct- 
ness of the conclusion reached by the 
Tribunal that that exclusion had. no im- 
pact on respondent 3. 

8. The reason why the Tribunal 
{reached that conclusion was that the 

"(d) Whether the services are to be 
operated by the State Transport Under- 
taki^s to the exclusion, complete or 
partM of other persons or othervrise^ 


S. Since the scheme prepared under 
Section 68-C of tiie Motor Vehicles Act 
may provide for complete or partial ex- 
clusion of private operators, it is clear 
from this part of the scheme that the ex- 
clusion which the Kolar Scheme incorpo- 
rated was not a complete exclusion, and 
that in the case of* "existing perroit 
holders on the inter-State routes” ^ to 
whom sub-clause (a) appearing agrinst 
clause (d) of the sdieme refers, there 
was no exclusion, and that the Corpora- 
tion could not exclude them from opera- 
tion on an inter-State route. 

10. The meaning of this exemption 
created is that, if on the date on which 
the approved scheme commenced to ope- 
rate, there was a person who was a holder 
of an inter-State permit, he is unafiected 
by the exclusion provided for by the 
scheme. 

11. The question which the Tribunal, 
therefore, had to decide was whether res- 
pondent 3 was the holder of an inter- 
state permit on the date on which the 
scheme came into being. It came to the 
condusioh that he was, ancJ, the ground 
on which that concdiision -was foxmded 
was that, under an agreement entered 
into between the Governments of Andhra 
Pradesh and Mysore State with respect 
to inter-State operation,- the concerned 
Transport Authority of the one State was 
under a duty to grant counter-signature 
to an inter-State permit granted by the 
other State. It also thought that not- 
withstanding the fact that the State Trans- 
port Authority in the State of Mysore 
deferred the consideration of the question 
whether respondent 3 was entitled to the 
coxmtef-signature sought by him until 
the Kolar Scheme commenced to operate, 
there was an acquisition of the right by 
respondent 3 to such counter-signature 
even after the sclieme came into force, 
and that he therefore fell within the ex- 
emption. 

12. It Is the correctness of this view 
which is assailed before us, and it was 
contended for the Corporation by Mr, 
•Krishna Bao that the -view taken by the 


Kolar Scheme "exempted” an e-snsting 
permit holder on the inter-State route 
from the complete exclusion of private 
operators which was provided for by 
clause (d) of the Scheme. The relevanfi 
part of that clause reads: — 

The State Transport undertaking will 
operate services on all the routes to 
the complete exclusion of other persons 
except that — 

(a) the existing permit holders on the 
Enter-State' routes, may continue to 
operate such inter-State routes, sub- 
ject to the condition that their permit 
shall be rendered ineffective’ for the - 
over-lapping portions of the notified 
aroutes; * » * . * » » 

Tribunal overlooks the proviaons of Sec- 
tion 63 or tile other relevant provisions 
of the Act such as Sections 2(20), 42, 45. 
46, 47 and 48. 

13. Now, Section 63 which regulates 
■the counter-signature ■with respect to a 
permit granted by one regional authority 
in respect "of a permit which authorises 
operation in more than one region and 
also with respect to a permit Ranted by 
the transport authority of one State in 
respect of an inter-State route part of 
which falls ■within another State reads: — 

"63(1) Except as may be otherwise 
prescribed a permit granted by the Re- 
gional Transport Authority of any one 
region shall not be valid in any other 
region unless the permit has been coun- 
ter-signed by the Regional Transport 
Authority of that other region, and a per- 
mit granted in any one State shall not 
be valid in any other State unless coim- 
tCT-signed by tiie State Transport Autho- 
rity of that other State or by the Regional 
Transport Authority concerned: 

Provided that a private carrier’s pe 3 > 
mit, granted by the Regional Transport 
Authority of any one region 'with tiie 
approval of the State Transport Autho- 
rity, for any area in any other region or 
regions ■within the same State shall be 
valid in that area -without the counter- 
signature of the Regional Transport Au- 
thority of the other region or of each of 
■the other regions concerned, 

& A « 

(3) The pro’-risions of this Chapter re- 
lating to the grant, revocation and sus- 
pension of permits shall apply to the 
grant, revocation and suspenrion of 
counter-signatures of permits: 

Pro-yided that it shall not be necessary 
to follow the procedure laid do-wn in Sec- 
tion 57 for the grant of counter-signa- 
tures of permits, where the permits 
granted in any one State are required to 
be coimter-signed by the Sta-te Transport 
Authority of another State or by the Re- 
gional Transport Authority concerned as 
a result of any agreement arrived at baa 
tween .tiie States.” ■ 
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.14. The clear provision which, sub-s'ec- 
tion (1) of the section incorporates is 
that, if the Regional Transport Authority 
of one region of a State grants a permit 
which is effective in another region of 
that State, that permit, imtil it is counter-, 
signed by the concerned authority of the 
other region, has no ' validi^ in that re- 
gion, but is efficacious only in .the region 
the Regional Transport Authority of 
which granted the permit. But _we are , 
not concerned in these cases ^ with that ' 
part of sub-section '(1) since the permit 
granted by the Chittoor Regional Trans-’ 
port Authority to respondent 3 was not 
an ihter-regional permit but was ^ 
inter-State permih ' ■ ' ' . 

15. In respect of an inter-State permit 
what that sub-section further provides is 
that that permit granted by the. authority 
of one State shall not be valid in the- 
other State, imless the concerned autho- 
rity of the other State affixes its counter- 
signature to it, and, it is this part of sub- 
section (1) which has relevance to the 
question which we have to decide. 

16. it is common ground , that, when 
the Kolar Scheme after it received, ap- 
proval under Section 68-D, was publish- 
ed, the inter-State permit which had been 
granted by the Ghittoor Regional Trans- 
port Authority had not been yet coimter- 
signed by the State Transport Authority 
of Mysore which had the power to affix 
such cotmter-signature at the relevant 
point of time. It may be recalled that • 
the Chittoor authority granted the inter- 
state permit on June 30, 1967 and the 
application for counter-signature to the 
state Transport Authority of Mysore was 
made only on September 5, 1967. That 
application was stUl pending and had not 
been disposed of when the Kolar, Scheme 
was published on January 25, .1968 after 
it received approval under Section, 68-D. 

17. It has been explained, by ' Mr. 
Narayan appearing for respondent 3 that 
although the Chittoor Regional Transport 
Authority passed its resolution , for the 
grant of the permit to resporident 3 bn 
J.une 30, 1967, the communication of that 
resolution was made only on, September 
1, 1967. But we think that that aspect of 
the matter has really no materiality in 
the circumstmces of the present case. . 

18. So, on January 25, 1968 when the 
Kolar Scheme commenced to operate, the 
counter-signature ' for the inter-State per- 
mit granted by the Andhra Pradesh State 
Authority had not yet been' granted 
or made by, the State- Transport Au- 
thorify of Mysore. The question is whe- 
ther in that situation respondent 3 ;could 
make a claim to the exemption wMch 
the Kolar Scheme created in favour.- of 
inter-State operators to which it refers 
in sub-section (a) which appears , against 

■ clause Cd) of the scheme. . 
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19. , That exemption, it ■will be seen, is 
available to. "existing .. .permit holders on 
the inter-State , routes”. -. While it was 
asserted by respondent 3 that, whether 
there was" counter-signature, or not by the 
Mysore State Authority,, respondent' 3 
became gn existing permit holder on an 
inter-State , route "within the meaning of 
that expression occurring in the scheme- 
when the Andhra Pradesh State autho- 
rity granted him' an inter-State penhit, it 
was equally strongly maintained by the 
petitioners’ before us that the status of an 
inter-State permit holder can be attained 
by the grantee of an inter-State permit 
by the authority of one State only at the 
point of time when that inter-State per- 
mit is counter-signed by the authority of 
the other State. It is however ,, manifest 
that an operator who can claim exemp- 
tion .should be the holder bt an inter- 
state permit on the date wheii-the scheme 
commenced to operate. , 

20. We do not accede to -the argument 
adymced by Mr. Narayana Rao appear- 
ing in 'W’'.P. No; 1443 of 1968 . that that 
inter-State permit holder should have by 
then also commenced his operation on the 
inter-State route. We do not think that 
that construction suggested by him re- 
ceives support even from the words "may 
continue to operate such inter-State 
routes” occurring in sub-clause . (a) which 
appears against clause (d) of the scheme. ' 
What earns the exemption created by 
that sub-clause is the- right flowing' from 
an inter-State permit, whether, or not on 
the basis of that inter-State permit . the 
operation on such inter-State route has . 
been commenced. All that, the words 
"may continue to operate’’ mean is that 
-the holder of an interr State permit, if he 
held one when the . scheme commenced to 
operate, shall have , the right to opera-te 
on the inter-State route in- the same way 
in which he would have , been entitled to ' 
operate had there been no exclusion suda 
as the one which the scheme creates, 

21. Any other •view would lead to the 
strange result that, if the holder of an 
inter-State. permit had been unable to put 
his stage carriage on the route by reason - 
of the fact that the inter-State permit 
became effective a very short time be- 
fore the scheme commenced to operate, 
or by reason of the fact that such opera- 
tion had . become difficult on account of 
external, circumstances over which he had , 
no control such as a brealr down or a 
strike, . the exemption created by the 
scheme would become unavailable -to him. 
An interpretation resulting’ in such con- , 
sequences, wMch Mr, Krishna .Rao very 
Tightly did not support, is in our opinion 
quite unacceptable. ' 

22. .So it is not. the commencement of 
operation on the strength ' of an inter- - 
State permit that earns the exemption. 
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but the right to - commence such opera- 
tion on the basis of such inter-State per- 
mit of which the operator must be a 
holder at the relevant point of time. The 
question is whether respondent 3 was one. 
The answer to this question depends up- 
on the interpretation which we should 
place upon the relevant statutory provi- 
sions contained in Section 63. • 

■ 23. The basic assumption made by the 
Tribunal before it proceeded to embark 
upon an elucidation of those provisions 
was that there was an inter-State agree- 
ment between the Governments of the 
Mysore and the Andhra Pradesh States 
under which the two Governments enter- 
ed into a reciprocal agreement that each 
Government shall grant an inter-State 
permit with respect to the inter-State 
route between Tumkur and Tirupati or 
between Tirupati and Tumkur. What was 
also further bbserved by the Tribunal 
was that under that agreement the Gov- 
ernment. of one State agreed to counter- 
sign the inter-State permit granted by 
the other State. 

24. Although at one stage the advo- 
cates appearing for the petitioners con- 
tended before us that the Tribunal was 
in error in proceeding upon this assump- 
tion, since no evidence was produced be- 
fore the State Transport authority with 
respect to any such inter-State agree- 
ment, it is seen from the affidavit produc- 
ed in these writ petitions that the peti- 
tioners do not controvert the correctness 
of the statement contained in the Tribu- 
nal’s order that there was an inter-State 
agreement like the one to which it refers. 
So, we proceed to discuss the question 
arising before us on the hypothesis that 
there v/as such an agreement, and, the 
question which therefore arises is whe- 
ther that agreement can assist the claim 
made on behalf of respondent 3 that on 
the date when there was a grant of the 
inter-State- permit by the Andhra State 
Transport Authority he became an inter- 
state permit holder. 

25. Now, Section 63 fl) says that, if an 
inter-State permit is granted by the au- 
thority of one State it shall not be valid 
in the region of another State imtil it is 
counter-signed by the authority of that 
other State. The clear' meaning of this 
part of the sub-section is that that inter- 
state permit so granted shall have vali- 
dity only in the State in which it was 
granted, and that in the other State, what 
infuses validity into the permit is the 
counter-signature by the authority of 
that State. Until it becomes efficacious 
and valid in that way in the other State, 
it is obvious that the operation which is 
authorised by the permit is the operation 
in the State'" in which the primary permit 
was granted. And Mr. Narayan' appear- 
ing for respondent 3 did not dispute that 


what gives -the right to operate a stage 
carriage in the other State is the counter- 
agnature and tmtil that counter-signatoe 
is granted, operation in the other State 
is impermissible. 

26. The words "a permit granted in 
any one State shaE not be valid in any 
other State unless counter-signed by tiie 
State Transport Authority of that other 
State or by the Eegional Transport Au- 
thority concerned” clearly indicate that 
imtil the counter-signature is secured the 
primary permit does not become an inter- 
state permit. 

27. ^ That, that is the correct \dew to 
talre .is clear from Section 2(20) of the 
Act which reads: — 

’* 'Permit’ means the document issued 
by the Commission or a State or Ee- 
gional Transport Authority authorising 
the use of a transport vehicle as a con- 
tract carriage, or stage carriage, or au- 
thorising the owner as a private carrier 
or public carrier to use such vehicle.” 

28. The pmpose for which a permit 
is obtained by an operator is to use his 
vehicle on the route to which that permit 
relates. And, if in the case of a primary 
permit granted by one State which pim- 
ports to be an inter-State permit, the 
right to such user in the other State does 
not accrue until the counter-signature in 
that other State is granted, . it should be 
clear that the primary permit does not 
become a permit in. the other State such 
as would create the right to operate the 
stage carriage in that other State. So, 
what is clear from Section 63(1) is that a 
primary permit which purports to be an 
inter-State permit granted by the autho- 
rity of one State becomes an inter-State 
permit only when it is counter-signed by 
the concerned authority of that other 
State, and not imtil then, 

29. In that view of the matter the 
permit granted to respondent 3 by tbe 
Andhra State Transport Authority al- 
though called and described as an inter- 
state permit, could become an inter-State 
permit authorising operation on the whole 
stretch of the inter-State route only on 
counter-signature by the concerned au- 
thority in the State of Mysore. 

30. But it was urged by Mr. Narayan 
that that view which may be possible in 
the case of ordinary inter-State permits 
granted imder Section 63(1) does not 
cover a case which is regulated by an 
inter-State agreement between the Gov- 
ernments of the two States under which 
counter-signature is imperative and not 
discretiona^. Mr. Narayan contended 
that that is so is clear from the proviso 
to sub-section (3) of Section 63. 

31. - Sub-section (3) states that the 
counter-signature which sub-section (1) 
refers shall stand regulated by the same 
procedure by which the grant of a permit 



224 Mys. [Prs. 31-37] M. E. Eevaima- v. Eey.-App. Tribunal (Somnath Iyer J.) AiI.R. , 


stands regulated. In other words the 
procedure prescribed by Section 57 
and the other relevant provisions of tte 
Act are equally applicable to an applica- 
tion in which a counter-signature is 
sought. The application has to be pub- 
lished and repres^tations have, to be m- 
vited and considered. But the proviso 
to that sub-section states that if an inter- 
state agreement between the Govern- 
ments of the. two States requires the Gov- 
ernment of one State to counter-sign an 
Snter-State permit granted by the other 
State, and so no discretion is left to re- 
fuse such counter-signature, it shall not - 
be necessary to follow the procedure laid 
down in Section 57 of the Act in so far as 
it is applicable. 

32. The argument constructed on this 
proviso was that when respondent 3 made 
an application for coimter-signatme, it 
was the imperative duty on the Mysore 
State Transport Authority which coiild 
not refuse such coimter-signature, to 
grant it, and that if without doing so, the 
State Transport Authority kept the mat- 
ter pending tmtil the sdieme came into 
force, the acquisition by respondent 3' of 
the status of an inter-State permit holder 
did not stand postponed. It was said 
that the grant of coimter-signatxire in 
that atuation was a mere matter of form 
and not of substance, ahd that the same 
right which could have been claimed by a 
person to whom counter-signature had 
been granted could be claimed by respon- 
dent 3 who was entitled to such counter- 
signature as of right. 

32A. It is seen that the application for 
coimter-signature was made on Septem- 
ber 5, 1967 and it is surprising that the 
State Transport Authority made no deci- 
sion on that application until March 2, 
1968. In the meanwhile the scheme 
began to operate. The delay in the dis- 
posal of the matter is perhaps attributable 
to the unawareness on the part of the 
State Transport Authority, as it was, it is 
plain, on the part of respondent 3 also, 
of the edstence of the absolute right to 
el aim the counter-signature under the 
proviso to Section 63(3) of the Act. 

33. It was explained by this court in 
Akbar Saheb v. Presiding Officer, M.S.T. 
A.T., (1968) 2 Mys LJ 219= (AIE 1969 
Mys 242) tiiat when there is an inter- 
state. agreement tike the one to which 
it refers, counter-signature of the permit 
could not be opposed, and so, could not be 
refused. But if it was neither refused 
nor Ranted until the scheme commenced 
to operate, could it be said that the coun- 
ter-signature which could be claimed as 
of right and which could not be refused 

. must be deemed- to have been granted by 
the, State Transport Authority? In our 
< opinion, the answer to this question must 
'■ be in the negative; 


34., If a primary permit becomes an , . ' 
Inter-State permit only, on counter-sign- ’ 
nature, for the reasons that until such 
counter-signature, that permit has ho 
validity, in a State other than' the State 
by which; it was granted, what is essen- 
tial to make that permit, ; valid in the 
State is the counter-signature, whether it . 
is claimable as of right or not,' And coun- 
ter-signature which cannot, be refused 
but is riot made, could be compelled in an . 
appropriate proceeding such as an appli- 
cation for a mandamus. But respondent 
3 resorted to no such remedy. 

35. It is undisputed that the dr^ 
scheme had been published in the year 
1964, and, when the- application was pre- . 
sented in September 1967 it should have 
occurred to respondent 3 that any delay 
in the grant of counter-sigriature would 
involve him in difficulty, especially if the 
exemption created by * the approved . 
scheme was also the exemption proposed 
in the draft scheme, as we are informed 
it was. But respondent 3 made no such' 
endeavour, and, we are not impressed by, 
the argument advanced before us by Mr. 
Narayan that if he had sought a manda- 
mus in that way, his application would ' 
have failed on the ground that he had an • 
alternative remedy in the' form of an 
appeal under . Section 64. It is plain that 
an appeal to our iurisdiction under Arti- 
cle 226 of the Constitution does riot al- 
ways fail by reason of. the existence of- 
an alternative remedy. 

36. However that may be, if the ex- 
clusion imder the scheme becomes in- 
applicable drily to an operator who is an 
inter-State permit holder, on the date 
when the approved scheme commenced 
to operate, respondent 3 would fall with- 
in the orbit of the exclusion if he was 
not one. And the mere fact that he could 
have become ari inter-State perniit holder . 
on the grant of counter-signature in re- 
cognition of the absolute right to it claim- 
able under the inter-State agreement be- 
tween the Goveminents of the two States, 
does not transform a primary permit 
which had not yet become an inter-State ■ 
permit into an inter-State permit. 

37. The Eevenue Appellate Tribunal, 
it is clear, did not correctly comprehend 
the provisions of Section 63 of the Motor 
Vehicles Act. It was in error in thinking . 
that the right to operate a stage carriage' 
between Tirupathi and the State border 
of the State of Mysore had , any relevance 
to the question , whether the exemption , 
created by the scheme was applicable to 
respondent 3. What was overlooked by 
the Tribunal was that what was relevant 
for the question which had to be, derided 
was not the right to operate on 'tiiat sec- 
tor, but the right to operate also on the 
sector inside the Mysore State, and, if 
there was no right, as there was none in ; 
the cases before us. when, the scheme, 



1970 Govt. Soap Factory, Bangalore v. Labour Court [Prs. 37-40] Mys. 225 


came , into being, it woiild not be possible 
Sor respondent 3 to maintain that he was 
an existing inter-Stat'e permit holder, to 
whom alone the exemption is available. 

38. In the view that we take that res- 
pondent 3 was not an. existing permit 
holder on an inter-State route, within the 
meaning of sub-clause (a) appearing 
against clause (d) of the scheme, he did 
not stand removed from the exclusion 
which the scheme otherwise created. That 
being so, the State Transport Authority 
did not have the power to grant him the- 
counter-signature which had not yet been 
granted to him when the scheme com- 
menced to operate. So the Revenue Ap- 
pellate Tribunal was in error in directing 
the State Transport Authority to exer- 
^dse a power which it did not possess. 

39. In this view of the matter it be- 
comes unnecessary for us to discuss the 
argument maintained by Mr. Narayan 
Rao, that the appeal preferred by respon- 
dent 3 to the Revenue Appellate Tribunal 
from the decision of the State Transport 
Authority was an incompetent appeal, or 
that we should understand the words 
"Regional Transport Authority” occurring 
In sub-sections (2) and (3) of Sectioii 68-F 
of the Motor Vehicles Act as having re- 
ference only to the State Transport Au- 
thority, and that the omission to make Jin 
amendment of these ,two sub-sections was 
a careless omission in respect of which 
we could ourselves make a rectification, 
on that question and abstain from ex- 
pressing any opinion in these writ peti- 
tions. 

40. So we allow these writ petitions 
and set aside the order made by the Re- 
venue Appellate Tribunal. In conse- 
quence the order made by the State 
Transport Authority stands restored. 

No costs, 

Writ petitions allowed. 


'AIR 1970 MYSORE 225 (V 57 C 58) 
M. SADASIVAYYA, Ag. C. J. AND 
D. M. CHANDRASHEKHAR. J. 

The Management of Government Soap 
Factory, Bangalore-12, Petitioner V. The 
Presiding Ofacer, Labour Court, Banga- 
lore and others, Respondents. 

Writ Petn. No. 277 of 1967, D/- 14-10- 
1969. 

(A) Industrial Di|putes Act (1947), 
S. 33-C(2) — Application by retired work- 
man for recovery of money due from em- 
ployer — Maintainability. 

An application under S. 33-C(2) of the 
-Act may be made by a person who was a 
workman during the period in respect of 
which he was entitled to any benefit 
Consequ ently, an application by a person 
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TOoer b. ,33-C(2) for recovery of money 
from the employer is competent - even 
retirement. AIR 1961 Mad 307 
& (1961) 1 Lab LJ 592 (Mad), Rel. on. . 

(Paras 11 and 12). 

(B) Constitution of India, Art. 226 — 
Fmd^ of fact and law — Grounds of 
interference — Question whether nature 
of employee brings him within 
definition of 'w;orkman” under Industrial 
^putes Act or within definition of 
'worker” imder Factories Act is one of 
law — Decision thereon of Labour Court 
when can be interfered by High Court. 


What exactly is the natoe of duties 
md functions of a category of employees, 
IS generally a. question of fact which is 
for the Tribunal, or the Labour Court to 
decide. Unless its finding is based on no 
evidence, or unless there is any violation 
of pnnciples of natural justice in reach- 
mg that conclusion, the High Court will 
not interfere with such finding. Whether 
the nature of the work of an employee, 
as found by the Tribunal or the Labour 
Court brmgs such an employee within 
the definition of 'workmen' under Sec- 
tion 2(s) of the Industrial Disputes Act 
or. -OTthin the definition of 'worker' under 
Section 2(1) of the Factories Act, is a 
qu^^tion of law and the finding of the 
Tribunal or the Labour Court on such 
q^uestion can be interfered with by High 
Court, if it (such finding) suffers from -an 
error of law apparent on the face of the 
record. (Para 24) 


(C) Factories Act (1948), S. 2 (I) 

Expression "subject of manufacturing 
process — interpretation of — Expres- 
sion refers not to finished product but to 
Mticles to which manufacturing activity 
is being applied for deriving such fij^h- 
ed product. 


The word 'process’ occurring after the 
word 'manufacturing’ in Section 2(1) of 
l^e Act, can be taken to mean activity. 
The egression 'the subject of the manu- 
facturing process', may be construed, as 
any article, material, thing or ingredient 
which is used in the acti-vity of manufac- 
ture for deriving the end product of the 
manufacturing activity. This expression 
does not refer to the finished product or 
end product of the manufacturing acti- 
vity but refers to the articles or raw 
materials to which the manufacturing 
acti-vity is being applied for deri-ving sudh 
finished product or end product (1950) 
2 All ER 719 and, AIR 1960 SC 569, 
Referred. (Paras 31 and 32) 

(D) Factories Act (1948), Ss. 2(1) and 
103 — "Worker” ■ — Expression "inciden- 
tal to, or connected with manufacturing 
process’ in S. 2(1) — Interpretation — 
Watchman employed in a soap factory — 
Not a worker within meaning of S. 2(1) 
— Prraimiption under S. 103 not helpful 
in deciding whether a watchman is a 
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worker. (1962) 2 Lab LJ 335 (All) & (1966) 
2 Lab LJ 717 (All), Diss.'from. 

The ej^ression, •iricidratal to, or con- 
nected with’ should be construed so as to. 
imply proximate and not remote rela- 
tionship between the work of the em- 
ployees in question and the manufactur- 
ing process. Unless there is such pro^- 
mate relationship, a work done by an 
employee cannot be said to be incidental 
to, or connected with, the manufacturing 
process, or the subject of the manufac- 
turing process. (Para 41) 

Where the normal duties and functions 
of a watchman in a soap factory were to 
look after the premises of the factory and 
of the properties therein and to check at 
the gate of the factory incoming and out- 
going motor cars and carts and. to search 
the employees df the factory at ingress 
or egress, the relationship between the 
work done by a watchman of the factory 
and the manufacturing process or the 
subject of the manufacturing process, is 
loo remote to regard such work , as being 
incidental to, or connected with, the 
manufacturing process. Wiether a watch- 
man comes within the definition of 'wor- 
ker’ must depend upon the nature of his 
work and whether such work has any 
proximate relation to the manufacturing 
process or the subject of the manufactur- 
ing process, does not depend on his ser- 
vice conditions. The presumption under 
Section 103 also is of no assistance to 
determine whether a watchman in the 
factory is a worker. (Paras 44 & 46, 47) 

The activities of altering, breaking up, 
demolishing and adapting, referred to in 
sub-clause (1) of Section 2(k) of the Act, 
are all those done in the course of manu- 
facture, that is, in the process of trans- 
formation of raw materials into the finish- 
ed product. The mere .fact that the 
watchman was employed in dismantling 
of machinery and- plant in the existing 
premises of the , factory and transporting 
the same for being shifted to new pre- 
mises, cannot be said to be any part of 
the process of manufacturing. Such shift- 
ing of plant and machinery to new pre- 
mises, is not a normal activity of a fac- 
tory. It is an extraordinary activity 
which is de hors the ordinary manufac- 
turing process. • (1962) 2 Lab LJ. 335 (All) 
& (1962) 2 Lab LJ 717 (All), Diss. from. 
Case law discussed. (Para 54) 

Cases Eeferred : Chronological paras 
(1966) 1966-2 Lab LJ 717 = 1966 
All LJ 507 (All), Central Ely. 

Workshop v. Vishwanath . 39, 

(1962) 1962-2 Lab LJ 335 = (1961) 

3 Fac LR 500 (All), Abdul Latif 
V. Karamat Ali ' 38 

(1961) AIR 1961 Mad 307 -(V 48) = 

(1961) 1 Mad' LJ 228,- Tiruchi Sri- 
rangaih Transport Co. Private 
Ltd. V. Labour Court, Madurai 


(1961) 1961-1 Lab LJ 592 .= (1960- 


- .61) 19 FJR 408, (Mad), Manicka 
Mudaliar v. Labour Court, ' , 

Madras ‘ - 11 . 

L960) AIR I960 ' SC 569. (V 47) = . 

1960 Cri LJ 750, . State of Uttar . ■ .. 

Pradesh V. M. P. Singh 31-A 

L959) AIR 1959 SC 1226 (V 46) . = . 

^(1960) 1 SCR 137, B. P. Hira, , 

Works Manager Central Rly. v, 

C. N. Pradhan ' 36 

"(1959) AIR 1959 Ker 326 (V 46) = 

ILR' (1959) Ker 974, Malabar In-:, 
dustrial Co. Ltd. v. Industrial 
Tribunal, Trivandrum . ' ' 22 

(1959) AIR 1959 AU 794 (V 46) =■ , . 

1959 Cri LJ 1396, Hari Krishna 
V, State 51 

(1955) AIR 1955 Mad 45 (V 42) = 

ILR (1954) Mad -1033, -South India 
Estate Labour Relations Organisa- 
tion V. State of Madras ‘ • 21 

(1953) AIR 1953 Mad 406 (V 40) = . 

1953 Cri LJ 726, In re. Kadar , 

Moideen - 21 

(1951) 1951-2 KB 1 = (1951) 1 AU . 

ER 482, Rex v. Fulham 21 . 

(1950) 1950-2 All EE 719 = 94 ' . 

Sol. J 536, Joyce v. Boots Cash 
Chemists 31 

(1947) AIR 1947 Nag 83 (V 34) = 

47 Cri LJ 784, Provincial Govt. 

C. P. & Berar v. R. Robinson '52 

(1927) AIR 1927 Mad 345 (V 14) =' ' 

.28 Cri LJ 267, Ramanandam _v. 

Emperor . . ’ S'? 


D. S. Huglur, for Petitioner; S. Krish- 
naiah, for Respondents Nos. 2 and 3. 

- CHANDRASHEiaiAR, J. f This is a , 
petition for quashing the order of the 
Labour Court, Bangalore, which directed . 
the management of the Government Soap 
Factory, Bangalore (hereinafter referred 
to, as the Management) to pay extra wages 
to respondents 2 and 3 for overtime work,. . 

2. Most of the material facts are not 

in dispute. Respondents 2 and 3 ■ were 
employed as watchmen in the petitioner- 
Factory (hereinafter referred to as the 
Facto,ry) and they have since retired from 
such employment. Between the years ' 
1957 and 1959 the Factory was, shifted' 
from its premises near Vidhana Soudha 
to its new building in Rajajinagar. Dur- 
ing that period respondents 2 and 3 work- 
ed overtime. The respective numbers of 
hours of overtime work done by them 
are not in dispute. They claimed extra 
wages • for such o'gertime work. The 
management paid each of them such extra, 
wages at- the respective single rate of . 
wage without . Dearness Allowance. ; 
Rs. 576-47, and Rs. 553-88 were naid .to 
respondents . 2 and 3 respectively. - - 

3. ‘ Not being satisfied with the 
amounts paid to them, respondents 2 and 3 . 
.presented before the Labour Court, Ban- 
galore, an application ■under- Sec. 33-C(2) 

10 of the Industrial Disputes Act (herein- 
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after referred to as the I.D. Act). They 
daimed extra wages at the ate of twice 
the ordinary rate of wages including 
Dearness Allowance. Their claim was 
resisted, by the Management. The Labour 
Court upheld their daim and directed the 
Management to pay respondents 2 and 3 
Es. 1886-47 and Rs. 1302-88 respectively. 
Feeling aggrieved by the order of ’ the 
Labour Court, the Management has pre- 
sented this petition. 

4. At' the stage of the hearing of the 
petition, a memo was filed on behalf of 
the Management stating that it was will- 
ing to pay to respondents 2 and 3 a fur- 
ther sum of Rs. 1550 to be divided 
amongst them propqrtionate to their 
daims and that this sum. would be paid 
without prejudice to the contentions of 
the Management in this petition. Mr. S. 
Krishnaiah, learned counsel for respon- 
dents 2 and 3, received this sum without 
prejudice to their claim as upheld by the 
Labour Court. 

5. Elaborate arginnents were address- 
ed by Mr.- Hulgur learned Government 
Pleader, who appeared for the Manage- 
ment, and Mr. Krishnaiah. 

6. The principal ground on which the 
order of the Labour Court is assailed by 
the Management is that respondents 2 
and 3 were not workers within the mean- 
ing of Section 2(1) of the Factories Act, 
1948 (hereinafter referred to as the Act) 
and hence they were not entitled to extra 
•wages for overtime work at the rate of 
t'wice the ordinary rate of wages under 
Section 59 of Act. Another groimd on 
which the order of the Labour Court is 
impugned, ' is that after respondents 2 
and 3 had retired from employment of the 
Factory, they could not mal^e an applica- 
tion under Section 33- C (2) of the I. D. 
Act. 

7. The second ground can convenient- 
ly, be dealt with first. 

8. Section 33-C(2) of the I. D. Act 
provides, inter alia, that where any work- 
man is entitled to -receive from the_ em- 
ployer any money or any benefit which is 
capable of being computed in terms of 
money and if any question arises as to 
the amount of money due or/as to the 
amount at which such benefit should be 
computed, then- the question may be 
decided by such Labour Court as may be 
specified in this behalf by the appropriate 
Government. 

9. It was contended , by the Manage- 
ment that though respondents 2 and 3 
were, before their retirement, worlrmen 
as defined in the I. D. Act, they had ceas- 
ed to be> workmen when they presented 
their application before the Labour Court, 
that their application could be regarded 
as one under Section 33-C(2) of the I. D. 

. Act, and that the Labour Court had no 
. jurisdiction to entertain that application 
and to m^e the impugned order. 


10. A similar contention was repelled 
by the' Madras High Court in Tiruchi- 
Srirangam Transport Co., Private Ltd. v. 
Labour Court, Madurai, AIR 1961 Mad 
307 in which Ramachandra Iyer, J. (as he 
then was) said that the clear object of 
Section 33-C of the I. D. Act, is to pro- 
vide for the adjudication of individual 
claims not necessarily by persons who are 
still under the employment of ,the 
Management but by discharged persons 
as well. His LordsMp added that the 
words, 'any w;orkmah’, should necessarily 
include, a discharged workman as well 
and that the Labour Court would have 
jurisdiction to entertain the claim of a 
discharged workman, 

11. In Manicka Mudaliar v. Labour 
Court, Madras, (1961) 1 Lab LJ 592 (Mad), 
Rajamannar, C. J., whc spoke for the 
Bench, sajd that an application' imder 
Section ■ 33-C (2) of the I. D. Act may be 
made by a person who was a workman 
during the period in respect of which he* 
was entitled to any benefit. 

12. We are in respectful agreement 
with _ the view expressed in the above 
decisions of the Madras High Couit. We 
think the Labour Court was right in fol- 
lowing the aforesaid decisions and hold- 
ing that it was competent for respondents 
2 and 3 to make the application imder 
Section 33-C(2) of the I. D. Act even 
though they had retired from employ- 
ment of the factory. 

_ 13. We shall now deal with the prin- 
cipal ground urged by the management. 

14. There is no dispute that the peti- 
tioner-Factory comes -within the meaning 
of 'Factory’ as defined in Section 2 (m) 
of the Act. Section 59 of the Act pro- 
vides for payment of extra wages for 
overtime work at the rate of twice the 
ordinary rate of wages. This benefit is, 
however, available only to persons who 
are workers within the meaning of Sec- 
tion 2(1) of the Act. The term, 'worker’, 
has somewhat a restricted meaning in the 
Act and not every employee in a factory 
comes within the definition of 'worker’. 

15. Section 2(1) cf the Act defines 
'worker’ as a person employed, directly 
or through any agency, whether for 
wages or not, 

(i) in any manufacturing process, or 

(ii) in cleaning any part of the machi- 
' nery or premises used for a manu- 
facturing process, or 

(iii) in any other kind of work inciden- 
tal to, or connected with, the 
manufacturhig process, or the sub- 
ject of the manufacturing process, 

IG. The material part of Section 2 (k) 
which defines the expression, 'manufac- 
turing process’, reads. 

2. In this Act, unless there is anything 
repugnant in the subject or con- 
text,— r 
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(k) 'manufacturing process’ meai3S any 
process for — . , . 

(i) making, altering, ■ repairing, orna- 
menting, finishing, - packing,' oiling, 
washing, cleaning, . breaking up, 
demolishing, or othermse treating 
or adapting any artide or subst- 
ance with a view to its use, sale, 
transport, delivery or disposal: 

17. Thus it is seen that rmless a per- 
son employed in a factory, is engaged in 
any of the aforesaid categories of work, 
he cannot be regarded as a worker _ for 
the prrrpose of the Act, though, he may 
be an employee in that factory, . 

18. Mr. Hulgur contended that respon- 
dents 2 and 3 who were watclunen, were 
not workers within the meaning of Sec- 
tion 2(1) of the Act, as they were not 
employed in any of the aforesaid cate- 
gories of work. 

19. Mr, Krishnaiah. contended that the 
question whether respondents 2 and 3 , 
were workers within the meaning of Sec- 
tion 2(1) of the Act, was purely a ques- 
tion of fact, that it was for the Labour 
Court to come to a condusion whether 
they were or were not such workers, and 
that its ,dedsion on that que^on cannot 
be interfered with by this court in exer- 
dse of its jurisdiction under Artides 226 
and '227 of the Constitution, ' 

20. "We shall first deal with the con- 
tention of Mr. Krishnaiah that the find- 
ing of the Labour Court that. respondents 
2 and 3 yrere workers, is a finding, of fact 
which cannot be interfered in this writ 
petition. 

21. Mr. Krishnaiah sought support for 
his contention from the observations in 
South India Estate Labour Relations Or- 
ganisation V. State of Madras, AIR 1955 
Mad 45. There a question arose whether 
certain categories of employees were 
workmen as defined in Section 2{s) of 
the I. D, Act. "Venkatarama Aiyar, ..J., 
who spoke for the Bench, , said at page 50: 

"Whether a particular person is or is 
not a workman , is a question that has to 
be decided on proof of the nature of the 
work which he is to perforin and that is 
a question of fact. It is for the Tribunal 
to come to a conclusion , on the evidence 
whether hawng regard to the nature of 
their duties, maistries and kole-maistries 
are workmen as defined in the Act. Vide 
'In re: Kadar Moideen', AIR 1953 Mad 
406. If the Tribunal decides that mais- 
tries and kole maistries are not workmen, 
then it will not make any award with, 
reference to them. It is not for this court 
now to decide whether they are work- 
men or not. That jurisdiction is vested 
in the Tribunal. See — 'Rex v. Fatham’, 
(1951) 2 KB 1 at pp. 6, 9 and 11.” 

On the other hand, klr. Hulgur contend- 
ed Ihat the question whether an em- 
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ployee is a worker wthin the meaning of J; 
Section 2(1) .of the Act, is a collateral ^ 
fact upon which the jurisdiction.' of .the ; ; 
Industrial. Tribunal (heieiriafter referred 
to as the Tribimal) or the Labour Court, . 
turns, that the Tribuxial or the Labour 
Court cannot conclusively decide ' sudb.;- 
coUateral question, and that its decision' 
on that question is amenable to scrutiny 
by this court in exercise of its writ juris- 
diction. ' . \ 

22. In support of his contention, Mi*. 
Hulgur^ relied on the decision in Malabar; 
Industrial Co., Ltd, v. Industrial Tribunal, . 
AIR 1959 Ker 326. There also, the ques-. 
tion that arose for decision, was whether 
certain categories of employees were or 
•were not workmen as defined in Sec- , 

-tion 2(s) of the I. D. Act.' After referring 
to several Indian and English decisions : 
M. S. Menon,'J„ who spoke for the Bendi, 
observed at page 329: . ■ 

"As -far as action under Article 226 of 
the Constitution is concerned, we think 
that the scrutiny of facts found by the 
Tribunal should be no more, and no less 
than what this court , will undertake in • 
the case of an appeal w-here appe^s are 
competent. Anything more will be un- 
necessary, anything . less will be insufS- 
cient. All this, of course, is subject to the' 
overriding principle that the issue of 
■writs and directions imder the- Article is 
in the discretion of the , Court, and can- 
not be claimed as matter of right.” 

. 23, As to the scope of review by the - 

High Court, of a finding of the Tribunal 
(or the Labour Court) whether certain 
categories of employees are or are not 
workmen as defined in Section ’2(8) of the- 
I. D. Act, the diametrically opposite views 
espressed by the Madras , and the Kerala 
lEgh Courts in the aforesaid . two deci- 
sions, appear to us to be two extreme 
views, if we inay say- so with respect. 

24. What exactly , is the . nature -of 
duties and fimctions of a category of em- 
ployees, is generally a question of fact 
which is for the Tribunal or . the Labour 
Court : to decide. Unless its finding is 
based on no evidence, or unless there is 
any violation of principles , of natoal jus- 
tice in reaching that conclusion,, this Court . 
will not interfere - with such finding. 
.Whether the nature of the work of an em- 
ployees, . as found by the Tribunal or the 
Labomr Court, bririgs such an employee • 
within the definition of '■workmen’ -under 
Section 2(s) of the I. D. Act or within the . 
definition of 'worker’ under Section ,2(1) 
of the Act, is, in our opinion, a question 
,of law and the finding of the Tribunal or 
the Labour Court' on such question can be , ., 
interfered .with by this Court, if it (such 

■ finding) suffers from an error of law ap-1 '.i 
parent on the face of the record. 

25. Mr. Krishnaiah next contended that ' 
the work of, a watchman though npt con- 
nected with -the manufacturing process, .. 
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can be regarded as being incidental to, 
or connected with, the manufacturing pro- 
.cess, or the subject of the manufacturing 
process. Alternatively, Mr. -Krishnaiah 
contended 'that even if the normal work 
of a watchman cannot be regarded as in- • 
cidental to, or connected with, the manu- 
facturing process, or the subject of the 
manufacturing process, the extra, work 
which respondents 2 and 3 ■were entrusted 
when they worked overtime, was of such 
a character which must be regarded as 
part of the manufacturing process of inci- 
dental to, or connected ysith it. 

26. As to the nature, of the normal 
duties and functions of respondents 2 and 
3, as watchmen, there is no dispute. They 
had fo look after the premises of the 
Factory and of the properties therein to 
chedi at the gate of Factory incoming and 
outgoing motor lorries and carts, and to 
search the employees of the Factory at 
ingress or egress. 

27. Respondents 2 and 3 alleged 'that 
dining the shifting of the Factory, they 
were asked to do, in addition to their 
normal duties and functions, the work of 
dismantling the machinery, loading the 
same into lorries and to generally assist 
in the work of shifting. The Manage- 
ment denied that they (respondents 2 and 
3) were asked to - do such extra work. 
After assessing the evidence on this fjoint, 
qf respondents 2 and 3 and pi the wit- 
nesses examined on the side of the 
Management, tiie Labour Court held f hat 
respondents 2 and 3 were helping in dis- 
mantling of the machinery of the Factory 
and loading such machinery into lorri^ 
during the shifting of the Factory. This 
finding is a pure finding of fact. It can- 
not be said that there is no evidence in 
support of that finding. Hence this find- 
ing of factjdoes not warrant interference 
in this writ petition. 

28. We shall now examine — ■ 

(i) Whether the normal duties and func- 

tions of respondents 2 md 3 as 
watchmen, would fall within any of 
the categories of work specified in 
Section 2(1) of the Act; and 

(ii) Whether the extra work which had 

been entrusted to respondents 2 and 
3 during the shifting of the Factory, 
would fall within any of such 
categories of work. - 

29. Mr. Krishnaiah did not' contend 
that watchman as such, can be regarded 
as being employed in any manufacturing 
process. He did not also contend, that res- 
pondents 2 and 3 were employed in clean- 

' ing any part of the machinery or premises 
used for manufacturing process. But he 
argues that the normal duties and func- 
tions of a watchman should be regarded 
as being incidental to, or connected with, 
the manufacturing process, or the subject 
of the manufacturing process. 


30. On the other hand, it was contended 
by Mr. Hulgur that none of the functions 
and . duties of a watchman, namely, keep- 
ing a watch over the premises of the 
factory and -the properties therein, check- 
ing at the gate of the factory lorries and 
carts entering or leaving the premises of 
the Factory, or searching employees at the 
ingress or egress of the Factory, can be 
said to be incidental to, of connected 
with, the manufacturing process, or the 
subject of the manufacturing process. 

31. The word 'process’ occuring after 
the word, ‘manufacturing’, in Section 2(1) 
of the Act, can be taken to mean activity. 
That was how that word which occurs in 
Section 151 of the Factories Act; 1937 (the 
English Act) was construed in Joyce v. 
Boots Cash Chemists, (1950) 2 All ER 719. 

31-A. Neither of learned counsel cited 
any decision in which the expression, 'the 
subject of the manufacturing process’, oc- 
curring in Section 2(1), has been explain- 
ed. In State of Uttar Pradesh v. M. P. 
Singh, AIR 1960 SC 569, the Supreme 
Court did not decide but left open the 
question as what the precise meaning of 
that expression is. 

32.. Of the several meanings of the 
word, 'subject’, stated in the Shorter 
Oxford Dictionary, those which are appro- 
priate to the present context, appear to 
us to be: 'a thing affording matter for ac- 
tion of a specified kind; that which is or 
may be operated upon mechanically or 
manually,’ Applying these meanings,, the 
expression, ’the subject of the manufac- 
turing process’, may be construed, as any 
article, _ material, thhig or ingredient 
which is used in the activity of manufac- 
ture for deriving the end product of the 
manufacturing activity. It seems to us 
that this expression does not refer to the 
finished product or end product of the 
manufacturing activity but refers to the 
articles or raw materials to which the 
manufacturing activity is being applied for 
deriving such finished product or end 
product. 

33. In the present case, the expression, 
'the subject of the manufacturing process, 
does not, in our opinion, refer to soaps 
which are finished products of the Factory, 
but to raw materials and other things sub- 
jected to the rhanufacturing activity for 
obtaining the finished product, namely, 
soap. 

34. The more important expression 
which calls for interpretation in the pre- 
sent case, is, 'incidental to, or connected 
with’. 

35. We shall now refer to certain deci- 
sions cited by learned counsel in which 
the question whether a particular em- 
ployee in a factory was a worker, came 
up for consideration. 

36. In B. P. Hira Works Manager, Cen- 
tral Rly. V. C. N. Pradhan, AIR 1959 SC 
1226, the Payment of Wages Authority, 
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Bombay, held that time-keepers in the 
Railway workshop who maintain official 
record of attendance of workshop staff, ■ 
prepare pay-sheets for them, maintain 
their leave accounts, dispose- of final 
settlement' cases for the said staff arid 
maintain records for statistical informa- 
tion, were employees of the workshop but 
were not workers under the Factories Act. 
On the other hand, the Progress Time- 
keepers whose work consists in preparing 
the progress time-sheets and operation 
time-sheets of macliine shop staff, worldng 
on various jobs dealing with production of 
railway spare parts, were held to be per- 
sons employed in work incidental to, or 
connected with, the rrianufacturing pro-, 
cess, or the subject of the manufacturing 
process and as such they were workers 
within the meaning of Section 2(1') of the 
Factories Act. In the appeal before the 
Supreme Court, the management contend- 
ed that Progress Time keepers were not 
workers, while it was contended' for the 
respondents' that tune-keepers were also 
workers as defined in Section 2(1') of the 
Act. But the - Supreme Court did not 
decide those questions. 

37. In Ramandam v. Emperor, AIR 
1927 Mad 345, children employed in sort- 
ing groundnuts in a yard close to the 
room where the machinery for decortica- 
tion of groundnuts was used, were held to 
be engaged in the work incidental to the 
manufacturing process or coxmected with 
the article subject to the process of manu- 
facturing. We are in respectful -agree- 
ment with this decision. 

38. In Abdul Latif v. ' Karaniat Ali, 
(1962) 2 Lab LJ 335, (All) a single Judge 
of the Allahabad High Court held that a 
Munim in a Glass Factory was a worker 
as defined in Section 2(1) of the Act. 
Mithan Lai. J took the view that keeping 
accounts of a factory is a work incidental 
to the manufacturing process in such 
factory. With all respect to His Lord-r 
ship, we firid it difficult to agree with 
that view. 

39. The above decision , of Mithan Lai 

J. was followed in Central Rly. Workshop 
V. Vishwanath, (1963) 2 Lab LJ 717 (All). 
There, the nature of the work of Time- 
keepers was to prepare the pay-sheets of 
the. workshop '■ staff, maintain leave ac- 
counts, dispose of settlement cases ■ and 
maintain records for statistical purposes. 
Katju, J. held that they were workers for 
the purpose of the Act. The reasoning of 
His Lordship is that the work of persons 
who are actually engaged in handling 
machines cannot be done properly if there 
is lack of the necessary arrarigeirients and 
regulation of their duties and that Time- 
Keepers who keep information regarding 
the ■work done by sucffi persons should be 
regarded as doing work incidental to, or 
connected ■with, the manufacturing pro- 
cess. ' ' • ' 


. 40. ' With all respect to -ffis Lordship, : 
we find it difficult to subscribe to the view ' 
that mere keeping information regarding' 
work done by persons handling machines, ■ 
can be regarded as being incidental to, nr . 
connected ■with, the mariufacturing pro- - 
cess. ■ ■ • ■ ’ ■ ■ 

41. Mr. Krishnaiah argued that the ex- 

presapn, 'incidental to’, or . connected 
■with’, should be construed liberally 

so as to include . every actmty in a 
factory which has some nexus, however,, 
remote, with the ;manufacturing process or 
the subject of the' manufacturing process. 
But such a construction would render 
every employee in a factory a worker. 
But it could not have been the intention 
of the Legislature to treat every employee 
in a factory as a worker for the purpose 
of the Act. If suc’a was the intention of. 
the Legislature, there was no need fori 
such an elaborate definition- of the term,' 
’worker’, and equally elaborate definition 
of the term 'manufacturing process.’ We 
think the expression, 'incidental to, or 
connected ■with’ should be cpnstrued so as 
to imply proximate and not remote rela- 
■tionship between .the work of the em- 
ployees in question and the manufactur- 
ing process. Unless there is such proxi- 
mate relationship, a work done by an em- 
ployee cannot be said to be incidental to, 
or connected with, the manufacturing pro- 
cess, or the subject of the manufacturing 
process. 

42. In the present case, the reasoning 
of ' the Labour Cpurt for holding that res- 
pondents 2 and 3 who were watchmen in 
the Factory, were workers, is as follows; 

"Keeping a watch over the premises 
including the machinery and the goods' 
manufactured in the Factory, searching the 
'workmen connected with the manufactur- 
ing process and then preventing the goods 
being pilfered out, searching the lorries in- 
coming and -outgoing for the same pur- 
pose, cannot but be considered as work 
connected with the manufacturing process. 
Even a person cleaning the premises used 
for manufacturing process is considered to 
be a 'worker’ under the definition. I can- 
not understand why a person keeping a 
w'atch- over the premises to prevent un- 
toward incidents haiDpening, cannot be 
considered as 'worker’" under the Act.’’ ' 

43. Labour Court hag, overlooked that 
a person cleaning the premises used for 
manufacturing process,' is, by the statute, 
expressly brought within the definition of 
'worker’. But for such inclusive defini- 
tion, it ia doubtful .whether such ■ person 
could ' be regarded as being employed in , 
any work incidental to, or connected with, 
the manufacturing process. That a per- . 
son cleaning any part of such premises is 
included in the definition of, 'worker’, is 
of no assistance in determining the ques- 
tion whether a watchman is or is not a 
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worker as defined under the Act. 

44. We thinlc the relationship between 
the work done by respondents 2 and 3 as 
watchmen of the Factory and the manu- 
facturing process or the subject of the 
manufacturing ^ process, is too remote to 
regard such work .as being incidental to, 
or connected with, the manufacturing pro- 
cess. Likewise, the relationship between 
such work and the articles which are the 
subject of the manufactiuing process, is 
also too remote to regard such work as 
being incidental to, or connected with, the 
subject of the manufacturing process. 

45. In support of its conclusion that 
respondents 2 and 3 were workers imder 
the Factories Act, the Labour Court, has 

^aJso relied on the following circumstances: 

(i) The names of respondents 2 and 3 

appeared in the Attendance and 
Acquittance Registers maintained in 
the Factory; 

(ii) Watchmen were also paid by the 
Management incentive bonus, pro- 
duction bonus which were payable 
to workers; 

(iii) The work Service Rules of the 
' Factory governed watchmen also. 

(iv) Watchmen also worked according to 

/ -usual shifts hours of the Factory; 

and 

(v) In a general shift watchmen assign- 

ed for the shift, were given tokens 
like all other worlonen in the gene- 
ral shift. 

46. We thinli none of the above cir- 
cumstances has any relevance to the 
nature of the work done by the watch- 
men. Whether a watchmen comes within 
the definition of 'worker’, must depend 
upon the nature of his work and whether 
such work has any proximate relation to 
the rhanufacturing process, or the subject 
of the manufacturing process, does not ^ 
depend on his service conditions. We think 
the Labour Court erred in relying on these 
wholly irrelevant circumstances in coming 
to the conclusion that watchmen were 
workers as defined in the Act. 

47. The Labour Court also relied on 
the presumption tmder Section 103 of the 
Act, to support its conclusion, that watch- 
men were workers as defined in the Act. 
Section 103 provides that if a person is in 
a factory at any time, except during in- 
tervals for meals or rest, when the work 
is going on or the macMnery is in motion, 
he shall, until the contrary is proved, be 
deemed, for the purpose of the Act and 
the rules made thereunder, to liave been 

. at that time employed in the factory. The 
presumption under this section is that, in 
such circumstances, a person is employed 
' and not that he is a worker, in the factory. 
Hence the presumption is of no assistance 
to determine whether a watchman in the 
‘factory is a worker. . 

48. We shall now examine whether the 
special work entrusted to respondents 2 


and 3 during the course of shifting of the 
factory, was such as could be regarded 
as being incidental to, or connected with, 
the manufacturing process, or the subject 
of the manufacturing process, 

49. The Laboiu’ Court has not given a 
finding on this question because it took 
the view ftat this aspect was not material 
to determine the question whether respon- 
dents 2 and 3 were workers and to decade 
the dispute involved in the case. 

50. Mr. Krishnaiah referred to the 
definition of 'manufacturing process’ in 
Sec. 2(k) and submitted that that defini- 
tion could bring a -wide range of activities 
like altering, repairing, breaking up, 
demolishing and adapting any article or 
substance with a view to its use, trans- 
port and delivery. Mr. Krishnaiah argued 
that dismantling of the plant and machi- 
nery in the old premises of the Factory 
loading and unloading of dismantled mate- 
rials into lorries in the course of shifting 
of the Factory, would come within the 
ambit of the activities of altering, break- 
ing up, and adapting, specified in sub- 
clause (i) of Cl. (k) of S. 2 of the Act. 

51. In support of this contention, Mr. 
Krishnaiah referred to the decision in Harii 
Krishna v. State, AIR 1959 All 794. There, 
the question was whether certain persons 
temporarily employed to repair the com- 
pressor of a Rice Mill, which had gone 
out of order, while the manufacturing pro- 
cess was going on, were workers as defined 
in Section 2(1) of the Act. It was held, 
that such repair was incidental to, or con- 
nected mth, the manufacturing process. 
But that decision is not of any assistance 
to Mr. Krishnaiah, because repair of 
machinery cannot be put on the same 
footing as dismantling of machinery and 
transporting it during the shifting of a 
factory. Such dismantling and shifting 
are unusual activities and cannot be said 
to be incidental to, or connected with, the 
manufacturing process, or the subject of . 
manufacturing process in that factory. 

52. Mr. Krishnaiah, next relied on Pro- . 
vincial Govt. C. P. & Beraf v. R. 
Robinson, AIR 1947 Nag 83. There, the 
facts are these.. A new battery of boilers 
was being erected in the premises of the 
Jabbalpore Electric Supply Co., Ltd. The 
work of erection was done by another firm 
of Engineers, which had employed certain 
persons. The sole question was whether 
such persons were workers as defined in 
Section 2(h) of the Factories Act 1934. 
The Magistrate had taken the view that 
as the new boilers were merely being 
erected, and could not be used for generat- 
ing power, the persons employed in erect- 
ing them were not engaged in any manu- 
facturing process or in any work ihcidental 
to, or connected with it. Reversing that 
view, a Bench of the Nagpur High Court 
said: 
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"If a boiler had burst and persons were 
employed in repai^g it, the boiler could 
not, while tiie repair was sqinfi on, be .used 
for the purpose of generating power, but 
we think it is clear that such persons 
would be persons employed in the work 
connected with the subject of the manu- 
facturing process. In ttie same way we • 
think that persons erecting new boilers 
would be persons employed in the work 
coimected with the subject of the manu- 
facturing process,’ The definition of 
Vorkeri is a very wide one, and it is wide 
enough, in our opinion, to include persons 
employed in repairing machinery or put- 
ting up new machinery, even ' if such 
machinery is not in actual use.” 

53. It is not necessary for the puimose 
of this case to express any opinion as to 
the correctness of the view taken by their . 
Lordships of Nagpur High Court that erec- 
tion of new boilers by way of expansion 
of a factory, is of the same character as 
repairing a boiler which has gone out of 
order or even replacing a worn-out or 
damaged boUer by a new one. The pre- 
sent case is distingu^hable from Nagpur 
case, because the activities in question in 
the present case were not erection of addi- 
tional machinery in an existing factory 
but dismantling the machinery in the ex- 
isting premises and transporting the same 
for being re-erected in new premises._. • 

54. The activities of altering, breaking' 
up, demolishing and adapting, referred to 
in sub-clause (i) of Section 2(k) of the 
Act, are all those done in the course of 
manufacture, that is, in the process of 
transformation' of raw materials into, the 
finished product. In our opinion, dis- 
mantling of machinery and plant in the 
existing premises of a factory and trans- 
porting the same for being sliifted to new 
premises, cannot be said to be any part 
of the process of manufacturing. Such 
shifting of plant and machinery to new- 
premises, is not a , normal actmty of a 
factory. It is an extraordinaky , activity 
which is de hors, the ordinary manufactur- 
ing process. In the present case, disman- 
tling and transport of plant and machi- 
nery of the Factory were not for the pur- 
pose of normal activity of repair or. re- 
placement, but were for the unsual pur- 
pose of shifting of the Factory itself from 
old premises to new premises. 

55. Thus, even the .special work as- 
ogned to respondents 2 and 3 during the 
period of shifting of the Factory, cannot 
be said to be a work which was incidental 
to, or connected with, the manufacturing . 
process, or the subject of the manufactur- 
ing process so as to make respondents 2 
and 3 coihe •within the definition of wor- 
kers even during this period. 

56. The finding of the Labour Court 
that respondents 2 and 3 were workers as 
defined in Section 2(1) of the Act, is the 
result of relying, on irrelevant drcum- 
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stances, and is manifestly erroneous.; Con- 
sequently, the • conclusion : based on '.such , 
finding, :that respondents 2, and 3 are en-,; - 
titled to. over-time wages rmder Section 59 
of the Act, cannot stand. , ; .. , 

57. In the result, we allow this peti- ■ 
tion and quash the order of the Labour , ' 
Court. . ' But .in the circurnstances.pf the 
case, we direct the parties to bear their 
own costs. j ' 

Petition allowed. 
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M. SANTHOSH AND K. ‘ BHIMIAH, JJ. 

N, Sreepadachar, Appellant v. .Vasantha 
Bai, Respondent. 

Misc. First Appeal No. 25 of 1968, D/- 
3-12-1969. . : • ■ 

(A) Hindu Marriage Act (1955), S. 10 , 
(1) (b) — "Cruelty” — Cruelty can also 
be mental — hosulting conduct indulged in 
by the wife in public against her husband 
would cause mental agony and pain, and 
prove harmful and^injiurious to the health 
of husband. 

Cruelty under Section 10 (1) (b).need not 
be only physical, but there can be mental 
cruelty. The question of cruelty must be. 
determined from the whole facts and 
■fte matrimonial relations between the 
spouses. It must be^ determined as a 
cumulative effect of all the circumstances, 

. Case law. discussed. (Paras 15, 20) 

Abusing the husband in public, in a bus 
and catching hold of his coUar, making 
the husband cook food for her and when 
he served the food, throwing the plate on 
his head on the groimd that the food was 
not properly prepared and insisting on his 
asking her forgiveness, threatening to 
bum. herself and to give a false complaint . 
to the police so that her husband - may 
come to trouble, when he was starting to 
the office with his .colleague, catching hold 
of his neck and preventing him from tak- : 
ing the instruments ' used for his Work, 
stating before others that her husband 
may be killed in an accident so that she 
may get his insurance and provident fund 
amounts, all these would make it impos- . 
’.sible for the husband to live with his 
■wife, (Para 23) 

Where the wife treats the ;husband with 
such cruelty and causes reasonable ap- 
prehension in his mind, that it would be 
harmful or, injurious for him to -live, "mth 
her, ' a decree for judicial separation can ' 
be granted to the husband. (Para 25) 

(B) Evidence Act (1872), S. 3 — ^ Proved 
•—Appreciation of evidence: — Independent , 
witness — Witness produced by husband 
in support of his application for judicial 
separation, an elderly man of 63 years — r 
Wife adm itting that t here was no enmity 
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■between- herself and the witness! — 'Wit- 
ness in no way interested' in applicant — 
Parties living in a portion of his house for 
about 3 years — Hence it is natural that 
the witness should know about quarrels 
between huSband and wife — There is no 
reason why an elderly gentleman who was 
in no way connected with the husband, 
should come and depose falsely against the 
opposite party, against whom he had no 
ill-will. (Para 10) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Mys 115 (V 55) = 

(1967) 2 Mys LJ 185, Siddagangiah 
V. L^jshmamma , 5, 17 

(1966) AIR 1966 Madh Pra 205 
(V 53) = 1965 MPLJ 549, Umri 
Bai V. Chittar - 20 

(1965) 1965-1 Mys LJ 683 = ILR 
(1965) Mys 505, Gangamma v. 
Hanumanthappa 5, 17A 

(1959) AIR 1959 Ker 75 (V 46) = 

ILR (1958) Ker 643, Ser^ Abraham 
V. Pyli Abraham 20 

(1957) AIR 1957 Trav-Co 277 (V 44) 

= ILR (1955) Trav-Co 1142, 
Soosannamma v. Varghese 
Abraham ‘ 19 

(1957) 1957-1 AU ER 161 = 1957 
P 19, Thompson v. Thompson 22 

(1954) AIR 1954 Orissa 117 (V 41) = 

ILR (1954) Cut 14, Anjani Devi 
V. Krushna Chandra 21 

(1954) 1954-3 All ER 159 = 1954 
P. 403 Eastland v. Eastland 6 

(1950) 1950-2 AU ER 398 ,= 1951 
P 38, Kaslefsky v. Kaslefsky 6 

(1949) 1949-1 All ER* 247 = 1949 
P 219, Barker v. Barker 6 

(1924) AIR 1924 Mad 49 (V 11) = 

ILR 46 Mad 791, Kondal Rayal 
Reddiar v. Ranganayaki Ammal 18 

(1897) 1897 AC 395 = 1895 P 315, 

RusseU V. Russell 16, 17A 

(1794) 1 Hag Ecc 773 = 162 ER 748, 

D. Aguilar v. D’Aguilar 19 

K. R. Karanth and K. R. D. Karanth, for 
Appellant: K. S. Chandrashekhar, for Res- 
pondent. 

SANTHOSH, J. : — This is an appeal 
filed by the husband against the order of 
the learned First Additional Civil Judge, 
Mysore, rejecting thetietition filed by him 
for judicial separation under Section 10 
(1) (b) of the Hindu Marriage Act. 

2. The appeUant’s case is that he was 
married to the respondent on 3-7-1953. 
After living for a short while in Hubli, 
he was transferred to Mysore in April 
1954, and thereafter, they were residing in 
Mysore City. The respondent had a very 
irritable temper and a foul tongue. She 
quarrelled with the appeUant over trivial 
matters and on account of her quarrels 
and abuses, the appeUant had to spend 
sleepless nights many a time. The res- 
pondent used to abuse the appeUant in the 
foulest language and used to behave to- 


wards him in public most insultingly. She 
used to subject him to humiliation and 
shame in the eyes of the.'pubUc and make 
him a laughing stock in the locaUty and 
feel very miserable. She used to hold out 
threats of consisting suicide and the ap- 
peUant had, to keep himself constantly 
watchful in order to prevent her from 
committing, suicide. The respondent had 
expressed- many a time that she. would 
feel very happy by getting the insurance 
and Provident Fund amounts if the ap- 
peUant dies early. As a result of the res- 
pondent’s abuses and temper the appel- 
lant found it impossible to 'Uve with her 
and he was obliged to quit the house, on 
30'-9-1961 in sheer desperation and disap- 
pointment. It was harmful and injurious 
to live with the respondent because of the' 
iU-treatment. The appeUant prayed that 
the Court may be pleased to grant him a 
decree for judicial separation. 

3. The respondent denied the allega- 
tions made by her husband. She stated 
that her husband was not paying her suf- 
ficient money to run the house-hold. She 
complained that the appeUant was com- 
ing to the house at odd hours and some 
times late at night In spite of the in- 
human conduct of the appeUant, she 
behaved like a dutiful •wife. She accused 
her husband of carryiog on propaganda 
among his friends and relatives that she 
was mentally unsound. She has main- 
tained that it was the appellant who was 
behaving in inhuman manner towards her 
and that she has been a dutiful wife. She 
contended that there are absolutely no 
groimds for granting a decree for judicial 
separation and prayed that the petition 
may be dismissed with costs. 

4. In support of his case, the appeUant 
exannned himself and 6 witnesses. The 
respondent examined, apart from herself, 

4 witnesses on her behalL The learned 
CivU Judge held that the appeUant had 
not made out his case and dismissed the 
petition. He was of the opinion that the 
various incidents of ill-treatment referred 
to by the husband had not been proved 
and the witnesses examined by the appel- 
lant were all interested and.no reliance 
could be placed on their evidence. He 
was of the view that the incompatibility 
of temperament had resulted in serious 
differences and disharmony between the 
parties and this was not a sufficient ground 
for getting the relief of judicial separation. 

5. Sri K. R. Karanth, learned counsel 
appearing for the appeUant, has contend- 
ed that the learned CivU Judge has not 
appreciated the evidence properly. He 
argued that there is absolutely no reason 
to reject the independent and disinterest- 
ed evidence of P. W. 1 Deva Rao, in 
whose premises the parties resided as 
tenants from 1955 to 1958. He is an 
, elderly gentleman and a retired official 
not in any way related to or interested in 
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the appellant. P. W. 1 has deposed to 5 
different incidents of misbehaviour on 
the part of the wife when the parties 
were residing in a portion of h’.? house. 
The respondent herself has admitted that 
some of those*, incidents had taken 
place, but has denied that the incidents 
had taken place in the manner alleged by 
her husband and P. W. 1. It is also point- 
ed out that there is no reason whatsoever 
to reject the evidence of P. W.. 3 Mud- 
daveerappa, a person belonging to a 
different community; altogether. It is 
also urged by Sri Karanth that the 
documentary evidence produced on behalf 
of the appellant fully supports his case. 
Exhibit P-1, a letter written by the res- 
pondent’s mother, shows that the . res- 
pondent’s mother herself has written that 
her daughter has no sense and she has 
been behaving stupidly. 

It is argued that the tone and the tenor 
of the letter. Exhibit P-2 witten by the 
respondent stating that she does hot care 
and is not afraid of her husband and that 
she would set the police on him. clear- 
ly shows what type of a woman the res- 
' pondent is. Sri Karanth has also relied 
on Exhibit D-1, a letter written by the 
appellant to the respondent’s father 
wherein he has stated that he had brought 
to his notice several times, the worst 
behaviour of Ms daughter but nothing had 
been done in the matter and that it, was 
impossible for him to stay with his wife 
because of her behaviour and if he con- 
tinued to stay, a major disaster was sure 
to happen. It is argued by Sri Karanth 
that the evidence let in on behalf of the 
appellant makes out clearly a case of 
cruelty in law entitling the appellant to 
a decree for judicial separation. Shri 
Karajith has strongly relied on two deci- 
sions of tMs Court viz., (1) - Siddagangaiah 
V. Lakshmamma; AIR 1968 Mys 115 and 
,(2) Gangamma v.- Hanumanthappa, (1965) 
1 Mys LiJ 683 in support of his contention 
that the incidents narrated by the appel- 
lant would amount to legal cruelty. 'Sri 
Karanth has also - cited before us some 
English decisions and also decisions of the 
' various -High Courts and also passages in 
Mulla’s Hindu Law and Raghavachariar’s 
Hindu Law. 

6. Sri N. S. Chandrashekhar. learned 
counsel appearing on behalf of the res- 
pondent, has argued that the evidence let 
in on behalf the appellant was interested 
and discrepant and the learned Civil Judge 
was right in not accepting the same. He 
contends that the evidence at best only 
shows that the respondent was tempera- 
mental but incompatibility of tempera- 
ment would not constitute cruelty as per 
Section 10(1) (b) of the Hindu Marriage 
Act.,.' It is the duty of the appellant to 
prove either harm or injury has been 
caused to him. He has relied on certain 
. passages in Mulla’s Hindu Law, at pages 


660, 661, 665 and 666 in support of his said 
contention.’ that- the , allegations - relied oh . 
by the appellant would not constitute 
cruelty in law entitling the husband to get ' 
a decree for Judicial separation. Srii; 
Chandrashekhar has also stressed that it 
is well settled that there should be strict 
proof in matrimonial proceedings and that 
it is for the appellant to prove beyond all 
reasonable doubt the various charges made 
by him. 

It has also been stressed that the pi- 
ties, during the short period of 9 years of 
their marriage, had six children, though 
the respondent protested against frequent 
pregnancies, the husband refused to abide 
by her request and imposed Ms wishes on 
her. It is argued' that tMs clearly shows 
that the appellant was not .a qmet and 
docile husband wMch he pretends to be. 
It is also stressed that when the respon- 
dent had given birth to her last cMld, the 
appellant left the respondent, and his • 
cMldren and went away. This shows the 
cruel and callous attitude and the mirid 
of the appellant. .Sri Chandrashekar has 
cited before us (1954) 3 All ER 159; (1949) 

1 All ER 247 and (195Q) 2 AH ER 398', in 
support of Ms contentions. - 

7. The two points that arise for. deter- 
mination in tMs case are; , 

(1) Whether the appellant has proved by 
satisfactory^ evidence, the various 
incidents narrated by him? 

(2) If so, whether the incidents referred' 
to above, would amount to cruelty 
as mentioned in Cl. (b) of sub-sec- 
tion (1) of Section 10 of the Hindu 
Marriage Act? 

8. Wben examined as P.. W. 5. the ap- 
pellant has narrated the various incidents 
wherein Ms wife ill-treated him, abused 
him and. insulted him in public. - He has 
,stated that in 1960 he and his. wife were 
returning after a visit to Dasara Exhibi- 
tion at Mysore, Ms vdfe abused Mm, - 
caught him of his collar and threatened 
him in the crowded bus.' He has .also - 
stated that his vdfe even refused to cook 
food for him and that he had to take leave 
and cook food and serve her; when - he 
served food to -her she stated that the food 
was not prepared well and threw the rice 
plate on his head. He has also stated how, 
on a number of occasions, the . respondent 
threatened to burn herself and ' report; to 
the police that he had set fire to her. He 
has also stated that case when they went 
to Ms father’s, house for some betrothel : 
ceremony, as he-didinot accede to her re- 
quest , to take her to her parents’ house 
before the completion of the ceremony, 
she got into a fit of temper and refused to 
-take food and left the place. W^hen he. 
tried to stop her, she broke her bangles 
and scratched his wrist and went away. . 
After some hours, on search b.y his rela- 
'tion, she was found in the railway station 
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and was brought home by P. W. 2. He 
has also narrated that once when he had 
psed .the hot water which she had prepar- 
ed for her oil-bath, she abused him in the 
presence of P. W. 3 and asked him to pro- 
strate before. her and beg her pardon. 

9. The various incidents mentioned 
above have been corroborated by the wt- 
nesses examined by the appellant, on his 
behalf. P.W. 1 Deva Rao has corroborated 
the evidence of appellant with regard^ to 
what had happened in the bus during 
Dasara. He has also stated that the res- 
pondent threatened that she would pour 
oil and burn herself so that her husband 
might come to {rouble. He has further 
stated that the wife was ill-treating the 
husband and making him cook food, serve 
her meals and when served, refused to 
take meals on the ground that it was 
badly prepared. He has further stated 
that once there was an accident and the 
train had run dVer a person; the respon- 
dent stated why that' accident did not 
happen to her husband so that she could 
get the insurance and provident fund 
amoimts. He has also stated that the wife 
used to say- that 40 to 50 persons like her 
husband, who was only a Supervisor, were 
working under her father, who was an Ex- 
ecutive Engineer. P.W. 3 Muddaveerappa 
has corroborated the petitioner’s evidence 
about the, incident with regard to hot 
water-bath taken by the appellant. He 
has also stated that once when the appel- 
lant was starting to go out for work, his 
wife caught hold of him by the neck and 
stated that he should not go out. Later, 
when he remonstrated she allowed • him 
to go, but refused to permit him to take 
the chain and crow-bar which he had to 
take for his work. P.W. 2 Narayanachar 
has spoken to the scene created by the 
wife in the appellant’s father’s house at 
Bangalore, when she refused to take food 
and walked out of the house, how they 
all searched for her,, and how -he dis- 
covered her in the railway station and 
brought her home. 

10. There is considerable force in the 
contention of Sri Karanth that there was 
no justification for . the learned Civil 
Judge to re.iect the evidence of P.W. 1 
Deva Rao. The reason why the learned 
Civil Judge rejected the evidence of 
P.W. 1 is that he was very much interest- 
ed in the appellant and had narrated cer- 
tain incidents which the appellant him- 
self has not stated. The learned Civil 
Judge also thought that.it was the duty 
of P.W. 1, who was an elderly man of 63 
years, to have advised both the husband 
and wife not to quarrel. There is nothing 
on record to show that P.W. 1 was in 
any way interested in the appellant. The 
respondent herself has admitted that 
there was no enmity between herself and 
P.W. -1. There is absolutely no reason 
why an elderly gentleman like P.W. 1. 


who was in no way connected with the 
appellant should come and depose falsely 
against the respondent, against vvhom he 
had no ill-will. Though during the coiurse 
of the cross-examination of P.W. 1, an 
attempt was made to question the . fact 
that the parties were living in hj.s house, 
the respondent herself has admitted that 
they were living in the house of P.W. 1. . 

_ According to P.W. 1, the parties were 
living in a portion of his house for about 
3 years. Hence it is only natural that 
P.W. 1 should know about the quarrels 
between the husband and wife. It may 
be mentioned that the ■ appellant ceased 
to be a tenant of P.W. 1 after 1958. There 
is not even a suggestion that P.W. 1 was 
in anyway interested in the appellant. 
With regard to the criticism that P.W. 1 
stated -certain matters which the appel- 
lant himself did not state,' it may be 
pointed out that those incidents relate to 
the observations made by the respondent 
about getting the insurance and pro-vident 
fund amounts which obviousky were 
made when the appellant was not pre- 
sent. Though P.W. 1 is an elderly man, 
one ’ caimot. expect "him to interfere in 
the quarrels between a husband and wife, 
particularly when the evidence discloses 
that the respondent is not a lady of mild 
temper. There is nothing in the evidence 
of P.W. 1 to show that he is an unreliable 
■witness or he had come to depose falsely 
to help the appellant. It is difficult to 
believe that he would concoct the various 
incidents referred to by hiih. 

11. Similarly, there is no reason to 
reject the evidence of P.W. 3 Muddaveer- 
appa merely on the ground that he and 
the appellant were working together for 
some time as Surveyors. His evidence 
also clearly shows how the respondent 
was treating her husband. The learned 
counsel for the respondent argued that 
this witness is obviously giving false evi- 
dence,. because he has stated that the 
appellant was living in a . house behind 
Ganesha Talkies. The appellant has not 
stated anywhere that he was living in 
any such house while he was in Mysore. 
But, it may be pointed out that it has 
been suggested in cross-examination to 
the appellant 'that on a number of occa- 
sions, he used to go home late in the 
company of P.W. 3. There is nothing in 
the evidence df P.W. 3 to indicate that 
he was gmng false evidence. 

12. The documentary evidence pro- 
duced in the case by the appellant lends 
strong support to his case. In the letter. 
Exhibit P-1, the mother of the respon- 
dent herself has referred to her daughter 
as not having the least sense and being 
stupid. Exhibit P-2, a card dated 11-10- 
1961 written by the respondent' in her 
own hand, shows what t^me of a lady she 
is. ' She has stated therein that she does 
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not care for the notice .sent by, her , hus- 
band. She has also stated that she was 
not afraid and the people in the street 
are helping her. She has also threaten- 
ed the appellant that if he does not re- 
turn home early, she ^ would set the 
pohce on him. In Exhibit D-1, dated 4- • 
10-1961, a letter written by the appellant 
to his father-in-law, shortly after he left 
the respondent, he has stated that he had 
several time brought to his notice .the 
worst behaviour of the respohdent and 
that no action had been taken by him 
for men(hng his daughter’s behaviour. He 
has also stated that "it is highly impossi- 
ble to stay at home with her even a 
minute” becaTise of her conduct, and 
that her wild behaviour had made him 
desperate in life, and if he continued to 
stay with her in the house some major 
disaster, was sure to happen for which he 
did not want to give rooih. Tlie docu- 
ments referred to above written long 
before the parties contemplated any pro- 
ceedings, lend assurance to the truth 
of the version put forward by the appel- 
lant before the court. 

13. In the evidence given by her, the 
respondent has only denied ‘the various 
incidents of misbehaviour referred to by 
the appellant and his witnesses. The 
witnesses examined on her behalf have 
gone very much further than the respon- - 
dent herself and have stated that ^-the 
relations between the husband and' wife 
were very good and cordial. - ■ B.W. 1 
Vasantharaj is the respondent’s sister’s 
husband. R.'W. 2 Vedamurthy is the 
husband of the axmt of the respondent, 
-R.'W. 3 Indira Bai is the aunt of the res- 
pondent. R.W. 5 is the sister of R.W. 3. 
These are all interested witnesses and 
their evidence that the appellant and the 
respondent were living very cardinal and 
amicable life cannot be accepted, 

14. The evidence of the various bid- 
dents of misbehaviour by respohdent has 
been corroborated by the independent 
witnesses, P.Ws. 1 and 3. The evidence 
of these two witnesses is satisfactory and 
there is no good reason to reject their 
evidence. The learned Civil Judge was 
therefore not right in thinking that the 
appellant had not proved his case by. 
satisfactory evidence. 

15. The next question for considera- 
tion is whether the abovesaid acts of the 
respondent amounts to cruelty 'as per 
clause Ob') of sub-section (1) of Section 10 
of the Hindu Marriage Act, which will 
be referred to hereinafter as the Act. It 
is well settled that cruelty need not be 
only physical, but there can be mental 
cruelly. .At page 662 of MuUa’s Hindu 
Law^ {13th Edition), in his commentary 
under Section 10 of the Act, dealing with 
mental cruelty, this is what . the learned 
author, observes: — 


r. , Vasantha Bai (Santhosh J.i . A. ■ 

"l^e language of the clause is conapre^ 
hensive enough to apply to cases of men-? . 
t^ cruelty. It, was : formerly , thought 
■that actud physical harm or reasonable . , 
apprehension of it was the prime: ingredi- 
ent of this' matrimonial,, offence., . Ihat .. 
doctrine ^ now repudiated • and - the ' 
modern view has been that mental cruelty , 
can cause even more, grevibus injury and 
create in the mind of the injurea- spouse 
reasonable apprehension , that it will be . 
harmful or unsafe, to live with the other 
party. The principle that cruelty may be 
inferred froni . the whole , of facts and 
matrimoinal relations of the parties , and . .. 
interaction in their daily life disclosed by 
the evidence is of greater cogency in 
cases falling under the head of rnental 
cruelty, . ... ... ' .... .- 

16. While considering this question, 

Et is_ unnecessary to discuss the various 
English decisions starting from the lead- 
ing case Russel v. Russeir {1897 AC 395) 
cited by both the. counsel for the appel- 
Itot and the respondent, as we have ' the 
benefit of two Bench decisions of this 
court by which we are bound, wherein, 
after .discussing the law on tire subject, 
this court has laid down what constitu- 
tes cruelty as per clause fb) of sub-sec- 
tion {1) of Section 10 of the Act, 

17. In AIR 1968' Mys 115, SomnatK 
-Iyer, J, {as he then was), held down that 
■wilful and unjustifiable interference by 
one spouse in the sphere of the life of the 
other, is one species of cruelty in the 
Same way in which rough or domineering 
conduct or unnatural' sexual practice or ' 
disgusting accusations of unchastity . or 
adultery, and ^me times even studied 
Unkindness or persistent nagging can in a 
Proper, case be regarded a cruelty. 
Cruelty about which the Act speaks Is 
not restricted to acts of physical, violence 

. and may extend to behaviour which may 
Cause pain and injury to the mind as 
well and so renders the , continuance in 
the matrimonial home an agonising 
ordeaL . ' 

17-A. In , (1965) I Mys LJ 683, Kala- 
gate and Govinda Bhat, JJ. have held 
that false imputation made by the hus- 
band ag^st his wife that , she is living 
in adultery amoimts to cruelty. At page 
686, thmr Lordships have observed as 
follows:— ' , 

"The word; 'cruelty’ as it appears in the , 
clause: is not confined to the conduct, . 
which would be , a danger to life, limb or ' 
health only. The test of crueltv' is that . 

" conduct which would cause a reasonable . 
apprehension' in the mind of ■ the wife 
that- it would be harmful or, injurious for 
her to live, with her. husband. -The ..words 
'harmful’ . and 'injurious’ are .generally - 
used' and are not qualified by the words ' 
to life, limb or health’,, therefore, 'harm’ 
and 'injury’ may relate to the rnind_ of, . 
the wife also. Thus not , only physical 
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but mental cruelty is recognised. As 
laid down by the majority in Russel v. 
Russel, :1897 AG 395, the words 'it will be 
harmful or injurious for the petitioner to 
live with the other party’ seem to recog- 
nise the test of impossibility of discharg- 
ing the duties of married life. Therefore, 
if the -husband falsely imputes hnchastity 
to his wife,, then such imputation must 
necessarily wound the feeling of the wife. 
Character of chastity of a woman is a 
precious thing to her and she would al- 
ways be anxious to save the same and 
every respectable woman would feel 
offended if a baseless allegation -is made 
regarding her chastity or character. In 
our opinion, therefore, the false imputa- 
tion made by the husband against his 
wife that she is living an adulterous life 
amounts to such cruelty as to cause rea- 
sonable apprehension in her mind that it 
will be harmful or injurious for her to 
live with the husband. In such circum- 
stances, we must hold that it would be 
impossible for the wife to discharge her 
marital’ obligation to her husband; 

••• ••• ••• 
It may be pointed out that in the said 
decision the wife had not stated that the 
allegation made by her husband had caus- 
ed reasonable apprehension in her mind 
that it was injurious or harmful to live 
with her husband. On the contrary, in 
the said case, the wife had volunteered 
to live with the husband. Her case was 
that the husband had made false allega- 
tion against her. The Court refused to 
grant the decree prayed for bv the hus- 
band for restitution of conjugal rights on 
■the ground of cruelty by the husband. 

18. In Kondal Rayal Reddiar v. Ran- 
ganayaki Ammal, ILR 46 Mad 791= (AIR 
1924 Mad 49) their Lordships have ob- 
served as follows: — 

"Under the Indian Law, cruelty, in the 
legal sense, need not necessarily be phy- 
sical violence, a course of conduct, which, 
if persisted, it would imdeimine the 
health of the wife is a sufficient justifica- 
tion for refusing to the husband a decree 
for restitution of conjugal rights.” 

19. In Soosannamma v. Varghese Ab- 
raham, AIR 1957 , Trav-Co 277, their 
Lordships have pointed out that i£ a 
spouse is subjected to conduct insults, 
abuses and accusation of adulterous con- 
duct, that would make a state of married 
life impossible to be 'endured and would 
cause a very rmhappy and miserable .state 
of existence. This was cnielty of a 
worse kind than physical .violence. At 
page 279, their Lordships have referred 
to an English Case in D’ AguUai v. D’ 
Aguilar, (1794) 1 Hag Ecc. 773. wherein 
the wife alleged that her husband spat 
upon her; Lord Stowell said that nothing 
could be more gross cruelty. 

20. In Serah Abraham v. Pyli Abra- 
ham, AIR 1959 Ker 75. their Lordships 


have pointed out that the general' rule in 
aU questions of cruelty is that the whole 
matrimonial relations must be considered 
and that rule is of special value when the 
cruelty' consists not of violent acts but of 
injurious reproaches, complaints, accusa- 
tion or taimts. Their Lordships have 
also pointed out that though the Indian 
Courts' originally construed 'legal cruelty’ 
in the strict sense, there has come about 
a gradual change and ' the tendency has 
been in -favour of the view- that any con- 
duct of the husband which causes disgrace 
to the wife or subjects her to a coruse of 
annoyance and indignity amoimts to legal 
cruelty. The harm apprehended may 
be ment^ suffering as distinct ''from bodi- 
ly harm, for, pain of mind may be even 
more severe than bodily pain and a hus- 
band disposed to evil,- may crea't more 
misery in a sensitive and affectionate 
■wife by a course of conduct addressed 
only to the mind than if, in fits of anger, 
he were to inflict occasional blows upon 
her person. 

In Umri Bai v. Chittar, AIR 1966 Madh 
Pra 205, their Lordships Have pointed out 
that the legal concept of cruelty has 
varied from time to time, not in theory 
but in application, according as the soci^ 
and ' economic conditions changed. They 
have pointed out that clause (b) of Sec- 
tion 10(1) applies as well to cases of men- 
tal cruelty, which may cause even more 
serious injury than physical harm and 
create in the mind of the injured such 
apprehension as is contemplated in this 
section. The question 'of cruelty must be 
determined from the whole of facts and 
the matrimonial relations between the 
spouses. _ It has to be determined as a 
cumulative effect of all the circumstances, 

21. In Anjani Dei v. Krushna Chandra, 
AIR 1954 Orissa 117, their Lordships have 
observed as follows: — 

"To establish legal cruelty, it is not 
necessary 'that physical violence should 
be used. Continuance should be used. 
Continuous ill-treatment, c^sation of 
marital intercourse, studied neglect and 
indifference on the part of the husband 
are aU factors which may imdermine the 
health of a wife. xx xx xx 

Where a husband habituaUy insults his 
wife and behayes towards her with neg- 
lect and studied unkindness, so as to 
impair her health, he is held guUty of 
cruelty. Where evidence of physical 
violence is not per se sufficient to warrant 
a finding of cruelty, the court is bound 
to. take into consideration the general 
conduct of the husband towards the wife 
and if this is of a character tending to 
degrade the wife and subjecting her to a 
course of interne indigni'ty injurious to 
her health the court is at liberty to pro- 
nounce the cruelty proved.” 

22. At page 983, this is what is stated 
in Raghavadiariar’s Hindu Law, Princi- 
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pies and Precedents (5th Edition): — . 

"Verbal abuse and insults; the conti- 
nual use of abusive and insulting words 
spitefully indulged in to bring shame and 
mental agony to the other spouse which , 
■vv^l tend to undermine the health of. that 
spouse may in the circumstances of any 
particular case amount to . legal, cruelty. 
More trivial incidents which are merely 
the wear- and tear of mariied life do not 
constitute cruelty.' Thompson, v.. Thomp- 
son, (1957) 1 All ER IGl.'’ 

Again, at page 984 of the same book,. it is 
stated as follows: — 

"Refusal to speak : "Where one of - the 
spouses though living under the same 
roof refuses to speak to the other for a , 
considerably long time and on that ground 
the other spouse becomes wretched and 
worried, such conduct may be a ground 
for holding that there has . been cruelty 
on the part of the spouse who refuses to 
speak. This conduct must no doubt be 
taken along with other circumstances of 
the case to come to the conclusion that 
cruelty has been established.” 

Again, at page 986, it is slated, as follows: 

■ "Cruelty, by words ' — It is implicit in 
law in order to find cruelty proved, it is 
not necessary to find physical violence. 
Cruelty by words, by talk, or by conduct 
other than^violence may be cruelty none- 
theless and possibly may even be - more 
dastardly cruelty than the cruelty of 
blows.” 

23. Prom the various incidents • held 
proved, it is clear that the insulting con- 
duct indulged in by the respondent in the 
public against her husband would un- 
doubtedly cause mental agony and pain, 
and prove harmful and iniurious to the. 
health of the husband. Abusing the hus- 
band in , public in a bus and catching hold 
of his collar, making the husband, cook 
food for her and when he served . ■ the 
food, throwing , the plate on his head on 
the ground that the food was not proper- 
Iv prepared and insisting on his, asldng 
her forgiveness, threatening to burn her- 
self and to give a false complaint to the 
police so that her husband may come to 
trouble, when he was starting to the 
office with his colleague, catcliing hold 
of his neck and preventing mm from tak- 
ing the instruments used for his work, 
stating before others that .her husband 
may be killed in an accident so that she 
may get his insurance and pro-vident fund 
amounts, all these would make it impos- 
sible for the husband to live with his 
wife. ■ , 

There can be no doubt that such con-- 
tinuous conduct on the part of the wife 
would undermine and impair the health . 
of the husband. This land of abuses and 
quarrels made him spend sleepless nights 
many a time. Because of such insulting 
behaviour of the wife in public, the hus- 


band had to face humiliation, and shaine 
in the eyes of the public and he, was a. 
laughing stock of the locality. .. From the 
evidence on record, it is clear that the-, 
respondent treated the appellant with 
such cruelty as to. cause reasonable ap- 
prehension in his mind that it would be 
harniful or in.iurious for, him to live with 
her. . • ... 

24. Before we- part with this case, it 
is necessary to mention .that the charge 
made by the„-wife at a, late stage of the 
case that the appellant w’^as moving 'with 
one Kamala has not been, proved. The 
learned Civil Judge himself has not relied 
on this aspect of the case. It is therefore 
unnecessary to . discuss tlic saine. 

25. The appellant, for the reasons 
mentioned above, has,; by satisfactory 
e-vidence, established the charge of cruel- 
ty against the respondent. The appeal is 
therefore allowed , and the order, passed 
by. the learned Civil Judge -dismissing the 
appellant’s petition is cat aside, and a 
decree for judicial separation as prayed 
for by the appellant is granted. There 
wUl be no order as to costs. 

Appeal allowed. 
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M. SADASIVAYYA Acg. C. Ji-AND ^ 

D. M. CHANDRASHEIOIAR J. 

M. C. Srinivasan, Petitioner v. fvollec- 
tor of Central Excise and another,-^ Res- s' 
pendents. ;.l 

"Writ Petn. No. 941 of 1366, . D'/- -23-9’-^ 
1969. ' , . 

(A) Constitution of India, Art. 311 ■ — ■ 

.Reversion — Lower Division Qerks pro- 
moted expressly to, . officiate as U. D. 
clerks and until further orders— Promo- 
tees do not acquire any right to hold the 
post of U. .D. clerks — . Reversion does 
not amount to reduction within meaning 
of Art. 311. - (Paras IS, 14) 

(B) Constitution of India, Arts. 16, 14 
— Article 16 gives effect lo doctrine of 
equality in matter oi appointment and 
promotion — Reasonable classification — 
Test for determination — Upgrading of 
posts in order to relieve stagnation — 
Only basis of promotion on seniority cum 
fitness — .Method of promotion held did 
not wolate Arts. 14 and 16. 

Article 16 is only an incident of the 
application of the concept of equality en- ,■ 
shrined in Article 14 and it gives effect to 
the doctrine of equality in the matter .of 
appointment and prohiotion. There can he 
reasonable classification of the. emplpyees ' 
for the purpose of appointment or promo- 
■ tion. AIR 1962 SC 36, .Rel. on. (Para 16) 

"Whether there is a reasonable: classifi- 
cation or not depends, upon the facts of 
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each case and the, cucumstunces obtam- 
ing at the time the recruitment is made, 
l^en a State makes a classification be- 
tween two sources oi reciuilrnent. unless 
the classification is unjust oh the face_ of 
it, the onus lies upon .the paity attacking 
the classification to prove that the classi- 
fication is unreasonable and . violative of 
Article 16 of the Constitution. AIR 1967 
SC 839, Appld. * (Para 26) 

In order to pass the tert of permissiWe 
classification two conditions must be 
fulfilled, namely (i) that the classification 
must be founded on an intelligible differ- 
entia which distinguishes peisons (m 
things grouped together frcm those mft 
out of the group, and (ii) that tliat diffe- 
rentia must have a rational rCiahon to 
the object sought to be achieved by the 
statute (or executive action) iii questiqm 
The classification may be fouiideo on dif- 
ferent bases, namely, geographical, or 
according to objects or occupations or the 
like. What is necessary is that there 
must be a reasonable nexus between the 
basis of classification and the ouject of 
tlie Act (or executive action) in questioiL 
AIR 1958 SC 538, Rel. on. (Para 27) 

: When a specified number oi posts in 

Upper Division were created for reliev- 
ing stagnation in the lower caciie, and to 
achieve it, it was considered nec^sa^ 
that promotion to those posts should be 
based on seniority-cura-fitness only, su^ 
method of promotion to those posts, could 
not be said to violate equality guaranteed 
by Articles 14 and 16 of the Constitution. 

(Paras 28, 31) 
There is nothing unreasonable or dis- 
criminatory in reducing the pioportiqn of 
promotion to the cadre of U. D. Clerks 
on the basis of only merit and increasuig 
the proportion of promotions on the basis 
of seniority-cum-fitness. (Para 32) 

Cases Referred : Chronological Paras 
(1967) AIR 1967 SC 52 (V 54) = 

(1966) 3 SCR 600. Mervyn Contmho 
V. Collector of Customs. 

(1967) AIR 1967 SC 839 (V f4) = 

(1967) 2 SCR 29. Govind Datla- 
tray v. Chief Controller of Im- 
ports and Exports • 

(1967) AIR 1967 SC 1427 (V d4) =' 

(1967) 2- SCR 703, Jaisingham V. 

Union of India 21, 23 

(1967) AIR 1967 &C 1889 (V 54) — 

(1968) 1 SCR 185,- Eoshanlal Tan- 
don v. Union of India 
(1962) AIR 1962 SC 36 (V 49) = 

(1962) 2 SCR 586 General Manager 
. Southern Rly. v. Rangachari 
(1958) AIR 1958 SC 538 (V 4fa) = 

1959 SCR 279, Ram Rrishna Dal- 
mia V. Justice Tendolkar 
S C Chatre for K. A. Swami, for Peti- 
tioner-’ B. S. Keshava Iyengar Central 
Govt Pleader, for Respondents. 

CHANDRASHEItHAR. J. : The princi- 
pal question that arises for Qetexmma— 
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tion in this petition is whether in the 
same cadre it is permissible to provide a 
method of promotion for some posts; dif- 
ferent from the method of pj emotion for 
the remaining posts in that cadre. It is 
contended for the petitioner that such 
different methods of • promotion in . the 
same cadre, are , offensive to equality 
guaranteed by 'Articles 14 and 16 of the 
Constitution- 

2. In the Central Excise Department, 
up to the year 1959, 50% of the vacancies 
in the cadre of' Upper Division Clerks 
(hereinafter referred to as U. D. Clerks) 
were filled by direct ' recr'fitment. On 
the recommendation of the Paj’- Commis- 
sion, direct recruitment to tiie cadre of 
U. D. Clerks was discontinued ■ and all 
the posts of U. D. Clerks are filled bs! 
promotion of Lower Division Clerks 
(hereinafter referred to as. L. D. Clerks), 

3. In 1962 the Goveimhent of India 
decided that 25% of the ports of U. D. 
Clerks should be set apart for being fill- 
ed on the basis of competitive examina- 
tion limited to L. D. Clerks. However, 
no separate competitive examination is 
held to determine merit. The perform- 
ance of L. D. Clerks in the Departmental 
Examination and in one extra paper in 
precis-writing , and drafting, has been 
made the basis for determining merit. ' 

4. The Central Excise Reorganisation 
Committee (consti'iuted by the Govern- 
ment of India under the Chairmanship of 
Mr. A. K. Chanda) stated in its report 
that in the Central Excise Denartment a 
substantial proportion. of L. D. Clerks 
were employed in doing v/oik of non- 
routine, which should ordinarily be as- 
signed to U. D. Clerks. That Committee 
opined that it v/o'old be unfair to use 
L. D. pierks for doing the work of U. D. 
Clerks' ivithout grading them accordingly, 
and recommended that adjustments 
should be made in the strength of L. D. 
Clerks to conform to the responsibilities 
envisaged for them by the Fay Commis- 
sion. 

5. Presumably, on the basis of the re- 
conunendation of that Committee, the 
Goyei-nment of India sanctioned in April 
1966 upgrading of about 1000 posts of 
L. D. Clerks into U. D. Clerks, and in the 
Mysore Collectorate the number of posts 
so upgraded is 66. 

6. The posts sO' upgraded were filled 
according to the normal method of pro- 
motion, namely^ 75 % of . these ' posts 
were filled by promotion of L. D. Clerks 
on the basis of seniority cum fitness and 
the remaining 25% by promoting L. D. 
Clerks on the basis of merit (The result 
in the Departmental examination in one 
extra paper' in precis- writing and draf- 

' ting). The petitioner was one among the 
persons so promoted on the basis of 
merit. - ' 
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7. In the order dated 20-5-1966 (mark- 
ed Exhibit 3 ) issued by the Collector of 
Central Excise in Mysore (respondent 1), 
it was stated that 66 promotees (including 
the petitioner) would, officiate as U. D. 
Clerks until further orders with effect 
from 1-6-1966. By his subsequent order 
dated 29-6-1966 (marked Exhibit K), the 
Collector reverted the petitioner and- 6 
others who had been promoted- as U. D. 
Clerks in the merit quota to the posts of 
L. D. Clerks, with effect from 30-6-1966. 
Feeling aggrieved by that order, the peti- 
tioner has presented this petition assail- 
ing such reversion. 

8. In the coimter-affidavit ffled ,on be- 
half of the Union of India (respondent 2) 
and the Collector of Central Excise in 
Mysore (respondent 1), it has been ex- 
plained that the reversion of the peti- 
tioner and 6 others under the order, Ex- 
hibit K, was due to change in the policy 
of the Government in regard to the me- 
thod of promotion to the upgraded posts. 
At the stage of hearing of this petition, 
the learned Central .Government pleader 
produced letter F. No. . 16/11/66-Ad-in-A 
dated the' 8th June 1966 addressed to the 
Central Excise Collector, Allahabad, with 
copies of all other Collectors of Central 
JExcise, for information. In that letter, it 
is stated that after careful consideration 
the Government of India decided that 
there should be no reservation for merit 
quota candidates in the upgraded posts 
sanctioned in April 1966 and that all 
those posts shoiild accordingly be filled 
by promotion of L. D. Clerks on the basis 
of seniority-cinn-fitness. The stand taken 
by the respondents is that the reversion 
of the petitioner, was to give effect to 
the revised policy in regard to. the me- 
thod of promotion to the upgraded posts. 

9. The petitioner and the respondents 
were permitted to file further affidavits. 

10. It has been ej^lained in the addi* 
tional counter-affidavit filed on behalf of 
the respondents that the main reason for 
upgrading over 1000 posts of L. D. Clerks, 
was to ■ relieve acute stagnation- in grade 
of L. D. Clerks. It is stated that before 
such upgrading, the. number of posts of 
U. D. Clerks was very limited, that the 
prospects of L. D. Clerks gaining promo- 
tion to the cadre of U. D. Clerks, were 
very remote and that there were some 
cases in which L. D. Clerks had worked 
as such for about. 15 years without being' 
promoted to Upper Division. ,It is also 
stated that, the Government, at first, 
directed that these, upgraded posts should 
be filled up in accordance with the usual 
basis, namely 25% by promotion on the 
basis of merit and 75% by promotion on 
the basis of seniority-ciun-fitness, that 
Immediately thereafter himdreds of re- 
presentations were made to the Govern- 
ment of India and the Central Board of 
Excise and Customs, by several L. D. 


Clerks protesting against .filling . up . 25 % . 
of these posts otherwise than on the basis 
of senioiity-cumffitness, and that it was,;, 
represented that such . promotions .on the 
basis of merit, would defeat the very -pur- . 
pose for which such upgraded posts lyere .. 
ordered by the Government. - . 

^ 11. , It is ^further . stated in the addi- 
tional counter-affidavit that the ' matter . 
was examined by the authorities, who 
felt that the grievance of L. D. Clerks 
was well founded, and that the Govern- . 
ment directed that the upgraded posts 
should be earmarked exclusively for pro- 
motion on the basis of seniority-cum-fitr 
ness so that the effect 'of such upgrading 
should be available to the fulled extent 
to L. D. Clerks who had been stagnating. 

12. Before .going to the principal ques- 

Uon, namely, the constitutionality of the 
separate method of , promotion to these 
upgraded posts, it is convenient to dis- 
pose of two minor contentions of the peti- 
tioner. . ■ ' . 

13. It was contended by Mr. K. A. . 
Swami, learned counsel for the petitioner, 
that the reversion of the petitioner from 
the post of U. D. Clerk to that of L. D. - 
Clerk, was violative of Article 311 of the 
Constitution. The very order, Exhibit J, 
by which the petitioner was promoted, 
expressly stated that the officials promot- 
ed would officiate as U, D. Clerks and 
xintil further orders. The petitioner's • 
promotion being only officiating and imtU 
further orders and not ' permanent, he 
had not acquired any right to hold the 
Post of U. D. Clerk and he cannot com- 
plaint that his reversion to his substan-- 
tive post, amounts to reduction in rank 
within the meaning of Article ,311 of the , 
Constitution. . . 

14. It was also contended . by Mr.' . 
Swami that having once made the pro- 
motions to the upgraded posts , in accord- 
ance with the usual method, of promotion, 

it was not open to . the Government to 
change its policy and reverse, these pro- 
motions But Mr. Swami was .not able 
to state oh what principle the Govern- 
ment should 'be denied , the competence to 
change its policy and to 'make consequen- 
tial changes in . the action takeh in pur- 
suance of its earlier policy, when the 
promotion of the petitioner was only un- ' 
til further orders and he had acquired 
•no other_ right to hold that promotional 
post. It is not necessary for the : purpose , , 
of this case to express any .opinion on . . 
the question whether the' Government . 
can reverse its action after others have 
acquired rights- in' consequence of .'its 
action before such reversal. In the, pre- , 
sent case, the petitioner, had not acouired 
any right under the action taken by the 
authorities in pursuance of its , earlier , 
policy regarding promotion,' because his' 
promotion was only officiating and until 
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duty , of delivering ' the conrignment to the 
consi^ee had been representing tp the 
plainiiS that the consignment in question 
had not arrived. Once in a particular 
case the authorised officer makes the re- 
presentation that the consignment has not • 
arrived and on the basis of such represen- 
tation the consignee acts, would not a 
plea of estoppel be available to the con- 
aghee against the Railway Administra- 
tion? To my mind, the answer is obvious 
and in the affirmative. - Their Lordships 
of the Supreme Court in AIR 1962 SC 
1716 referred to above have not negativ- 
ed the plea of estoppel in such cases or 
in such circumstances. In AIR 1933 Pat 
45 (B.: & N. W. Rly. Co. Ltd. v. Kame- 
swar Singh) the facts and circumstances 
were different and estoppel was foimd 
not to be available against the Railway 
on the facts of the said case. In the pre- 
sent case, I- am led to accept the position 
that a clear case of estoppel is made out 
in relation to the non-receipt of the con- 
signment imtU 17-1-61 and it is not open 
to the Railway Administration to esta- 
.blirii that tWs very- consignment had 
arrived earlier and on that basis "what is 
reasonable time” can be established to 
the material prejudice of the consignee. 
It is to this limited extent that the plea 
of estoppel, according to me, can be rais- 
ed. Such a position does not nm counter 
to the ratio decided in AIR 1962 SC 1716. 

“IE. On the aforesaid analysis of the 
matter, tlie lower appellate Court’s deci- 
sion seems to be rmvulnerable and there 
is no merit in this Second Appeal. The 
Second Appeal is, therefore, dismissed. 
The plaintiff’s suit is decreed with costs 
throughout. 

13. Leave, as prayed for under cla,use 
10 of the Orissa High Court Order, is 
granted. 

Appeal dismissed. 


claim for specific performance must fail. 
It is mandatory that not only it should 
be - averred in the plaint, but also should, 
be stated in Court during trial, otherwise 
readiness until the end of the trial can- 
not be indicated at the time of filing of 
'the suit. AIR 1967 SC 868 & AIR 1928 
PC 208, Foil. , . (Para 6 ) 

(B) Contract Act (1872), S. 70 — Ob- 
ligation to return benefit — Once the 
specific performance is refused the part 
payment made by plaintiff to defendant 
- must be returned. (Para 7) 

Cases Referred : Chronological Paras 
(1967) AIR 1967 SC 868 (V 54) = . 

1967-1 SCR 227, Gomathinayagam 
Pillai V. Palaniswami Nadar 6 

(1928) AIR 1928 PC 208 (V 15) =55 
Ind App 360, Ardeshir v. Flora 
Sassoon 0 

S. Mohanty, for Appellants: B. Patnaik, 
for Respondents. 

JUDGMENT : — The plaintiffs are in 
appeal against a reversing judgment of 
the lower appellate court in a suit for 
specific performance of a contract of sale. 
Defendant No. 1 was the original owner 
of the Ka and Kha Schedule lands, and 
for legal- necessity, the plaintiffs allege, 
she entered into an agreement to sell the 
properties in dispute on 27-8-57 for a 
total consideration of Rs. 400/-. Rs. 200/- 
as a part consideration was paid that day 
to defendant No. 1 and it is claimed that 
she put the plaintiffs in possession. The 
agreement is marked as Ext. 2. It is as- 
serted by the plaintiffs that in spite of re- 
peated demands by them defendant No. 1 
postponed the execution of the document 
and ultimately on 29-11-57 she executed 
a sale deed in respect of the Kha schedule 
land of the plaint, which was a part of 
-the contract, under Ext. 2 for Rs. 275/- 
in favom- of defendant No. 2. The sale 
deed is marked as Ext. A. 


AIR 1970 ORISSA IGl (V 57 C 53) 

R. N. MISRA, J. 

Mali Bewa and others. Appellants v. 
Dhunda Samal and another. Respondents. 

Second Appeal No. 252 of 1965, D/- 

13-11-1969, froih decision of 5th Addl, 
S. J., Cuttack, D/-26-2-1965. 

(A) Specffic Relief Act (1877), S. 24— 
Suit for specific performance - Plaintiff 
must show readiness to do his part of 
contract until end of trial. 

In a suit for specific performance, it is 
for the plaintiff to establish that he was, 
ance the date of the contract, continu- 
ously ready and willing to perform his 
part of the contract and in case that fact 
is controverted by the defendent to prove 
it at the trial if he fails to do so, his 
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2. On the footing that defendant No. 2 
had notice of the contract between the 
plaintiffs and defendant No. 1 the suit for 
specific performance was filed on 5 - 1 - 59 . 
Defendant No. 1 filed a written statement 
denying the suit contract, but did not con- 
test the litigation at the trial. Defendant 
No. 2 denied the agreement, delivery of 
possession, passing of part consideration 
and took the stand that he was a bona 
fide purchaser for value without notice. 

3. The learned Munsif discussed the 
evidence at length, but did not record any 
categorical finding on the question of deli- 
veiv of possession or passing of conside- 
ration. He held, "I come to the conclu- 
sion that the defendant No. 1 definitely 
entered into a contract to sell the smt 
land to the plaintiffs as alleged and the 
,deed of contract is genuine and for consi- 
deration”. The treatment of the issues in 
the hands of the trial Court under issue 
'Nos. 3 and 4 shows that they have been 
very perfunctorily decided though there 
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was ceirtaifi evidence on either side. Apart 
from making a running statement what 
each of the witnesses had deposed, con- 
clusions were not . drawn from such evi- 
dence. The trial Court, however, gave a 
decree .to the plaintiffs. • 

4. Thereupon defendant No. , 2 appeal- 
ed to the lower appellate court.- ' The., 
learned Additional Subordinate Judge 
reassessed the e-vidence and took into ac- 
count the various documents that were 
placed before him and came to hold that 
the plaintiffs had failed to prove .due exe- 
cution of the suit agreement and as such, 
the said document cannot be the basis for 
a suit for specific performance. He ne- 
gatived the claim of defendant No. 2 
under the sale deeds, the first sale deed 
being a fraud on registration, and the 
second sale deed being pendente lite. It, 
is against the reversing judgment of . the 
lower appellate Court that this Second 
Appeal has been filed by the plaintiffs. 

5. It is xmfortunate that even the 
lower appellate Court did not examine 
the evidence with a view to recording 
p6sitive findings on material aspects that 
arose for determination in a suit for spe- 
cific performance. In the facts of the pre- 
sent case, it becomes necessary to find 
whether there was a valid agreement, 
whether part performance had been done 
by the plaintiffs as alleged, and whether 
in terms of the contract the plaintiffs had 
been put into possession. Many other 
aspects which were not very material en- 
gaged the attention of the lower appellate 
Court and, therefore, it lost sight, of the 
real ' aspects and ultimately disposed of 
the appeal by holding that the plaintiffs 
were not entitled to relief 

6. I was myself thinldng of going into 
the matter to reassess the evidence and 
record findings in exercise- of powers 
under Section 107, C.P.C. But I find, as 
Mr. Patnailc for the respondents, rightly 
indicates, that there is v/ant of a basic 
assertion in the plaint and there does not 
appear to be evidence to support the stand 
that the plaintiffs were always ready and 
willing to perform 'their part of the con- 
tract. It is one of the fundamental re- 
quirements in a suit fdr specific perform- 
ance that the plamtiffs must assert their 
such readiness, and in case that, fact is 
controverted by the defendants, to prove 
at the trial that they are ready to perform 
their part of the contract. Mr. Patnaik 
placed before me a .decision in AIR 1967 
SC 868, Gomathinayagam Pillai v. Palani- 
swami Nadar. , Mr.. Justice Shah, speak- 
ing for the Court, stated, 

"But the respondent has claimed a de- 
cree for specific performance and it is for 
him to establish that he was, . since the 
date of the contract, continuously ready 
and wiliing to perform his part of the . 
contract.. If he fails to do so, Ms claim' 
for specific performance must fail.” 


A dedston- of the . Judicial Committee , 
reported in AIR 1928 PC 208, Ardeshir vi. 
Flora Sassoon , was quoted with approval 
in the said decision. - A -portion of the 
view expressed by their Lordships of the 
Judicial Committee niay also be indicated 
below:— ^ . 

"In a suit for specific performance, on 
the other hand, he treated and -was requir- 
ed by the Court to treat the contract, as 
still subsistog, . He had in that suit to 
allege,- -and if the fact was traversed he -was 
required to prove a continuous readiness 
and willingne^, from the date of the con- 
tract to the time of the hearing, to per- 
form the contract on his part. Failure to 
make good that averment brought with it 
the inevitable ^missal of his suit.’.’ 

In wew of what has been indicated by the 
Judicial Committee in the -portion extract- 
ed above, it becomes mandatciry that not 
only it should . be averred in the plaint, 
but also it should be stated in Court during 
trial, otherwise readiness until the end of 
the trial caimot , be' indicated at "fce time 
of fifing of the suit. Keeping this aspect 
in view, I looked into the plaint and de- 
position of P. W. _5, one of the plaintiffs. 

I find that -there is clear absence of such 
an a-verment in the plaint. P,. W. 5 is . 
also silent about this aspect of the matter. 
In' the circumstances, it is difficult for me 
to hold with Mr. Mohanty.- on the basis of 
the statemen-t in para, 3 of -the plaint , that ' 
the plaintiffs .had demanded performance 
of , the contract , and defendant No. 1 on- 
some plea or other had postponed the per- 
formance and, therefore, it is sufficient, to 
hold that there was readiness bn the part 
of the plaintiffs to perform their part of 
the contract. On the aforesaid finding, 
that there is no assertion in the pleadings 
nor evidence in Court that there was re- 
adiness from the date of contract until 
the date of decree to be passed, the suit 
is bound to fail. I, therefore, do not pro- 
pose to go into the assessment of the e-vi- 
;^dence or record findings . -which Courts 
below have failed to do. 

7. One aspect,, however, remains, to be 
answered. . .There' seems to have been a 
positi-ve finding by the trial Court that 
consideration, had passed . in part to the 
extent of Rs. 200, The lower' appellate 
Court has not vacated the finding. I also 
looked into the e-vidence and I am pre- 
pared to hold that the finding of the, trial 
Court must be accepted as being based on 
e-vidence. . P. Ws. 2 and 3 have clearly , 
deposed about passing of consideration of ' 
Rs. 200 on the date of the contract. ■ On 
this basis once specific performance is re- 
fused, the part payment wMch had been 
made by the plaintiffs to defendant No, E 
must be ordered to be refrmded. I would, 
.therefore, give a direction that defendant 
■No. 1 must refund Rsi 200 together -OTth 
interest at the rate of 6 per cent : per- , , 
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atmittn to the plaintiffs from the date of 
the breach. 

8. , The Second Appeal fails and is dis- 
missed. Parties will bear their own costs 
of this litigation throughout. 

' - Appeal dismissed. 
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G..K. .MISRA, C. j. AND S. K. RAY, J. 

Bhima Das, Petitioner v. State of Orissa 
and another. Opposite Parties. 

O, J. C. No. 916 of 1969, D/- 5-11-1969. 
Public Safety — Preventive Deten-' 
tion Act (4 of 1950), S. 3 (1) (a) (ii) — 
Subjective satisfaction of detaining autho- 
rity, not justiciable — Grounds of deten- 
tion — If any one of them is very vague 
so as to abort effective representation 
against the detention, the order must he 
quashed. AIR 1964 SC 334, Rei. on, 

(Paras 2 and 3) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 334 (V 51) = 

(1964) (l) 'Cri LJ 257, Rameshwar 
Shaw v. District Magistrate, 
Burdwan . 2 

D. P. Kar, for Petitioner. 

G. K. MISRA, C. J. On 7-9-1969, the 
petitioner was served vdth Annexure A, 
an order dated 6-9-1969 passed by the' 
District Magistrate, Cuttack, in exercise' 
of his powers under sub-clause (ii) of 
Cl (a) of sub-section (1) of S. 3 of the 
Preventive Detention Act,' 1950, dffecting 
that 'the petitioner shall be detained in 
Cuttack Jail until further orders. The 
impugned order of. detention was served- 
on him as on the next day in pursuance 
of the provisions of Section 7(1) of the 
Act. The grounds may , be enumerated 
hereunder. 

(1) You, taking advantage of the stu- 
dents’ agitation since July 1969, protesting 
against the increase in bus fare and levy 
of octroi by the. Cuttack Municipality made 
every effort . to induce the students to 
resort to violent activities winch would 
ultimately have led to complete break- 
down of public order. Specffically, your 
activities prejudiced the mainten^ce ^ of 
public order as e-videnced by the following 
incidents: — 

(i) On 21-8-1969 the students damaged 
the public phone box at Cuttack Chandi 

. Crossing and ^assaulted the constable on 
duty there. They also assaulted the 
traffic constable. The students manhandl- 
ed the City traffic S. I. at Bpa B^ar, 
stoppe^i and palted .. stoned at a State 
Transport Service biis at Nuapatna. 

(ii) You were also a member of the un- 

lawful assembly who damaged a pohee 
vehicle at College cros^g on 21-J-19faa 
and manhandled 'the driver. ^ 

' 'CN/CN/A899/70/XSS/C 


(iii) At your instance, there was heavy 

brick-batting at the Police party at College 
square on 31-8-1969. ' 

(iv) On 22-8-19.69, the students resorted 
to heavy brilrbatting at the pbhee party 
at Cuttack Chandi crossing and college 
square. 

(v) On 23-8-1969 at Ravenshaw college 
the . students severely assaulted a Sub-Ins- 
pector belonging to the Central C. 1. D, 
Organization . . 

(vi) On 25-8-1969, the Reader S. I. to 
the City A. S. P. was severely assaulted 
by the students in the Medical CoUege 
premises. 

_(vn) On 27-8-1969 the State Education 
Minister was gheraoed by the students in 
the Ravenshaw. college' premises between 
6 p. m. to 1.50 a. m.” 

2. Mr. Kar on behalf of the petitioner 
contends tliat the grounds of detention 
were vague, and the petitioner is not in 
a position to make an effective representa- 
tion against the grounds on account of 
vagueness. 

Position of law is now well settled that 
vfhe subjective satisfaction of detaining 
authority is not justiciable. The reason- 
ableness of the satisfaction and the 
adequacy of the materials cannot be ex- 
amined by a Court of law. If however, 
any of the grounds is irrelevant or foreign 
to the act, or is so vague that the detenu 
would not be in, a position to make an ef- 
fective representation, then the order of 
detention is liable to be quashed. Further, 
if the detenu has been detained on a 
large many grounds and any one of them 
is found to be foreign or irrelevant, tlien 
the entire detention order must be quash- 
ed for the simple reason that the Court is 
not in a position to predicate as to what 
particular ground influenced the detaining 
authority. See AIR 1964 SC 334. 

It is in the light of these principles that 
the present case must be examined. 

3. It would appear from the grounds of 
detention that the first part of paragraph 
(1) is in general terms. It says that the 
petitioner, talcing ^ advantage of the stu- 
dents’ .agitation in July 1969 protesting 
against "the increase in bus fares' and levy 
of octroi by the Cuttack Municipality, 
made every effort to induce the students 
to resort •to violent activities wMch. would 
ultimately lead to complete breakdown of 
public order. If the general statement 
constitutes the ground of detention, it is 
wholly vague. It does not show how, 
where and when the petitioner made every 
effort to induce the students to resort to 
violent activities. This general statement 
is followed by a statement of specific 
acti'vities prejudicial to the maintenance of 
public order "as e'wdenced by the inci- 
dents”, 7 instances have been given. Ex- 
cepting incidents (ii) and (iii) all the rest 
do not at all connect the petitioner •vdth 
the, activities of the students. Assuming 
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• that the activities of the students referred 
to in the -incidents are_ not vague, the 
petitioner cannot be detained. for the. ac- 
tivities of the students unless a ground is 
made out that it was at, his instance that 
the students were induced to do so or that 
in fact he took part in those actiwties. 
Except (ii) and (iii) the other grounds are 
therefore, wholly irrelevant and foreign 
to the Act. 

Confronted vnth this difficulty Mr. 
Mohapatra, on behalf of the opposite par- 
ties advanced a contention that the gene- 
ral observation made in the first part of 
paragraph (1) that the . petitioner made 
every effort to induce the students to 
resort to violent activities would also 
govern the specific incidents. !We are un- 
able to accept this contention. Had there 
been any truth in this contention, definite- . 
ly in instances (ii) and (iii) no reference 
would have bgen made to the petitioner. 
Even asuming that there is substance^ in 
Mr. Mohapatra’s contention, the :position 
does not improve inasmuch as the general 
observation in paragraph (1) is its^ vague 
and does not give any details regarding 
the place, the time, and the nature of the 
efforts made by the petitioner. _ We are 
therefore, satisfied that the inddents (i) 
and (iv) to (vii) are wholly vague, irrele- 
vant and foreign. The general observation 
made in paragraph (1) is also vague. 

On the aforesaid analysis, we are clear- 
ly of opinion that the detention order is 
bad and must be quashed. We according- 
ly issue a writ of certiorari directing that 
the impugned , order be -quashed and that 
the petitioner be released forthwith, . 

4. S. K, KAY, J. . .1 agree. , - 

Wnt issued. 
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R. N. MISRA, J, 

Ramachandra Gochhikar and others. 
Petitioners v. Ramachandra Biswal and- 
others. Opposite Parties. - • 

Civil Revn. No. 405 ''of 1968, D/ ll-ll- 
1969, from order of Sub; J., Puri, D/- 
28-8-1968.. 

(A) Civil P. C. (1908), O. 38, R. 11 and 
O. 21, R. 57 — Attadment before judg- 
ment — Duration Even after suit is 
decreed such attachment enures for all 
successive execution applications made 
within limitation till the decree is either 
satisfied or. discharged — O. 21, E. 57 does 
not apply. 

Where an attachment before judgment 
is made by the. plaintiff and -Ms suit is 
decreed, ■ such . attachment enures for all 
successive execution applications. It sur- 
vives and is available to the decree-holder 
at all stages within limitMion imtil the 

CN/CN/A906/70/GGM/B \ . 


decree is satisfied or discharged, G.. 21, ’ 
R. 57 does not operate in the case .of an 'r 
attachment before judgment. AIR 1952 
Orissa 182, FoU; (1912) 16 Cal LJ 86 & 
AIR 1962 Bom 236 & AIR T968 .Punj and 
Haryana - 461, Rel. on. ; . (Para 9) ^ 

(B) Civil F. C. (1908), S. 64 and O. 38, 

R. 11 — Waiver of attachment before 

. judgment — Waiver must be proved by 
clear-cut intention — ^ Property under at- 
^tachment before judgnient sold after suit 
was . decreed — One of the decree-holders 
endorsing the sale deed — Absence of evi- 
dence to show that the consideration was 
either paid to decree-holders or deposited 
in Court for pajMent to , decree-holders— • 
Inference : of waiver cannot^ be made — . 
There cannot be partial .raising of attach- 
ment by. consent of parties outside Court 
r— Release of attachment is illegal. . AIR 
1928 Bom 444 & AIR 1927 Mad 648, ReL 
, on. , •(Para 5) 

(C) Civil Pi C. (1908), S. 64, O. 21, 

Rr. 59 and 58 (Pat.) — Attachment before 
judgment — Only such persons who had 
interest on the date on which either the 
attachment was effected or the decree was 
passed can object — Attachment made 
prior to 8-3-1957, the date of passing of 
decree — Sale in 1962 — Purchasers being . 
neither in possession on date of attach- 
ment or. of decree cannot initiate proceed- 
ings under O. 21, R. 58. AIR. 1934 Pat 
511, Rel. on. (Para 6) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 Punj. & Har 461 

(V 55) =.70 Pun LR 467, Bhagwan 
Das V. Santokh Singh 9 

(1962) Am 1962 Bom' 236 (V 49) = . 

ILR (1962) Bom 452, Dattatraya 
V. Rambhabhai ' . ' 9 ' 

(1952) AIR 1952 Orissa 182 (V 39) = 

ILK (1951) Cut 335, Durga Dei v. 
Sadananda :B 

(1934) AIR 1934 Pat 511 (V 21) =■ 

ILR 13 Pat 765,'Mulchram Pahdey ' ' 

V. Ariun Missir ■ ' / 6 

(1928) Am 1928 Bonf, 444 (V 15) = , . 

30 Bom LR 1136, SMvlal v. 

Taniram _ - ' ' 5 ' 

(1927) AIR 1927 Mad 648 (V 14) = 

38 Mad LT 310, ' Subbayya y. 

Subba Reddy 5' 

(1924) AIR 1924. Mad 494 (V 11) =' . , 

ILR 47 Mad 483 (FB), Meyyappa 
Chettiyar v. CMdambaram 
Chettiyar . , B 

. (1912) 16 Cal LJ 86 = 16 Cal WN 

1097, ■ Ganesh Chandra ‘ y. . . 
Banwarilal ; B . 

R. K. Mohapatra, for. Petitioners; M. - 
Patra, for Opposite Parties; 

.ORDER: The decree-holders In a monty . 
suit are the petitioners in tins rewsion ap--. 
.plication. They obtained the decree. In 
question for a total amount of Rupees • 
3235-3-3 pies on 8-3-57 against judgment- ' 
debtors Janmejoy Swain and Pate DeL 
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During the pendency of the smt there was 
an attachment before judgment against 
tile properties which are involved in the 
present proceedings. Execution Case No.' 50 
of . 1967 was filed by the decre^holders, 
as the decree had remained unsatisfied. As 
there is no objection that- Execution Case 
No.. 50 of 1967 was barred by linutation.it 
must be taken as an accepted position that 
there had been other -execution cases m- 
tervening as steps, in aid. 

Mr. Patra for the opposite parties want- 
led to raise objection on. that score main- 
ly on the ground that the decree-holders 
have not placed materials to prove oth^ 
steps in aid. For fte purposes , of the 
present revision application, I have ruled 
out such contention on the ground that 
objection on such score was not taken in 
the Court below and, therefore, such ob- 
jection must, be taken as barred by con- 
structive res judicata. This revision peti- 
tion will, therefore, proceed on the basis 
that there was an attachment before judg- 
ment and that Execution Case No._ 50 of 
0.967 was within limitation and mamtam- 
able. - I 

• 2. ,In this - execution case the opposite 
parties and another applied under O. 21, 
R. 58, Ci-vil P- C. for release of certam 
specific items of properties on the allega- 
tion that -^ese properties had been pur- 
chased by them under- different sale deeds 
(Exts. 1. 3, 4, 7 and 9) between the period 
10-5-1962 and 23-5-1962. It is not -dis- 
puted by the decree-holders that on these 
registered sale deeds one of -the decree- 
holders on behalf of all gave consent for 
the sale. 

The learned Subordmate Judge as the 
execu-fing Court went into -the matter , and 
came to hold that as one of the decree- 
holders ViittispH! had written the endorse- 
ments and had signed them. It must be 
taken that they had waived their nght 
under attachment and -these properties 
which have now been sold to -third parties 
cannot be proceeded against in the execu- 
tion case and, therefore, wMle rejecting 
the claim of one person who is not a party 
to -this re-vision application on -the ground 
-that consent of the decree-holders had not 
been proved in "that case he directed re- 
lease of the properties described m 
schedules Ka, EJia, Ga, Gha and Cha in 
the execution' petition which are covered 
by -the sale deeds Exts. 1, 3, 4, 7 and 9 
respectively relating, to the opposite par- 
ties in this Court. 

3, Aggrieved by the said order of re- 
lease the decree-holders are now the peti- 
tioners. Three questions have been raised 
by Mr. Mohapatra in the revision appli- 
cation. They are: — 

(1) The attachment -ha-ving been made 
before judgment the relevan-t pro-vision, to 
apply is O. 38, R. 11. Civil F- .Cl As 
attachment subsisted, there could be no 
- sale until the Court lifted the attachment. 


(2) Waiver on the part of the decree- 
holders has not been established and on 
the materials on record the learned Sub- 
ordinate Judge was not justified to hold 
that there was waiver. In any event -^e 
consideration money under these sale- 
deeds ha-ving not either been paid to the 
decree-holders or deposited in Court for 
satisfaction of the execution case the learn- 
ed Subordinate Judge should not have re-, 
leased the property, 

(3) Keeping in -view the language of 
O. 21, R. 59, Ci-vil P. C. . it must be held 
"that these claimants were not entitled to. 
maintain "the claiins in the executing 
Court. 

Mr. Patra, for "the opposite parties, 
raises a contention -that in , -view of the 
language of O. 21, R. 57, Civil P. C. and 
on "the basis that there must have been 
intervening execution cases which should 
also be taken to have been dismissed 
under some contingency or other, apply- 
ing O. 21, R. 57(2). Civil P. C., it must.be 
held that attachment, even if made before 
judgment, had lapsed by the -time of the 
sales in 1962. The submission of Mr. 
Patra, therefore, would raise a fourth 
question for examination. Each of these 
questions requires careful examination as 
they have substantial bearing on the 
points in issue. 

4. Let me first digoose of the question 
No. 2 as, to whether in the facts and cir- 
cumstances of the case the learned Sub- 
ordinate Judge should have held that 
there was Waiver. There has been ad- 
mittedly no finding by the learned Sub- 
ordinate Judge in the miscellaneous pro- 
ceeding -that the consideration money has 
been either paid to the decree-holders or 
deposited in Court. In the normal course 
of events no decree-holder would allow 
release of property already imder attach- 
ment particularly when it constitutes a 
substantial portion of the property avail- 
able to be executed against "without secm:- 
ing his own interest. Mr. Patra contend- 
ed that there was e-vidence on record to 
justify a finding that tiie consideration 
money under the sale deeds had really 
been paid to "the decree-holders and the 
learned Subordinate Judge failed to re- 
cord a finding on such e-vidence. Though 
normally it is not a fimction of this Court 
sitting in revision to ■ look into the evi- 
dence, I wanted ' to satisfy myself "Uiaf 
there was some substance in the conten- 
tion of Mr. Patra particularly -with a -view 
"to find out whether if the other conten- 
tions of Mr. Mohapatra for the petitioners 
failed it would make out a case for 
remand. On a perusal of the evidence I 
am also satisfied that the e-vidence is ab- 
solu-tely -undependable and on the basis of 
surti e-vidence a finding is difficult to be 
recorded that the decree-holders had been 
paid the consideration money imder the 
sale deeds. . 
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5. The learned Subordinate Judge, 
seems to have talcen the view that the 
conduct of the decree-holders anioimted 
to waiver. To support the contention , of 
Mr. Mohapatra , that waiver has hot been 
estabhshed and the endorsements on the 
sale deeds cannot be taken to be. waiver 
he sought to rely on AIR 1928 ,Bom_ 444 
(Shivlal V. Taniram) where a Division 
Bench of that Comi;, on examination 'of a, 
case almost on all fours on this -aspect' of 
the point held, 

“Waiver must be properly proved; the 
ordinary principle is that waiver is an 
intentional act; and a clear act showing 
such an intention to waive must be 
shown.” 

Ultimately they held that there was no 
waiver’ and attachment must be talcen to 
have continued. Another aspect of the 
matter pertinent to this point is available 
in AIR 1927 Mad 648 (Subbayya v, Subba 
Reddy) where Odgers, J. held, 

"There cannot, be a partial raising of an 
attachment of property by consent of par- 
ties outside Court, Court must raise an 
attachment imless it becomes inoperative 
by payment of decree debt and there must 
be an application therefor and an order 
of Court.” 

I think this -is a sotmd rule which should 
be allowed so that confusion may not arise 
in judicial proceedings. In the absence of 
any material of this type in the preset 
case it is difficult to hold that there was 
either consent leading to waiver or that 
there is material to hold tliat the decree- 
holders are estopped from challenging the 
claim of the trahsferees-claiinants. On the 
aforesaid analysis, I must dispose of this 
question against the claimants and hold 
that waiver has not been established. 

6. Coming to the question as to whe- 
ther imder the provisions of O. 21; R. 59, 
Civil P. C. the claimants can maintain 
their application, it is proper to quote the 
rule ■ to start with. Order 21, Rule 59, 
Civil P. C., as applicable to the State of 
Orissa in view of the Patna amendment, 
is as follows: — ■ 

"The claimant or objector must adduce 
evidence to show that 'at the date of the 
decree or .of the attachment, as' the case 
may be, he had some interest in, or, was 
possessed of,- the property in question.” 
As has been indicated above, the attach- 
ment was sometime prior to the decree 
and the decree itself is dated 8-3-1957. 
Admittedly, the sales iri favour of the 
claimants are sometime in 1962. As such 
the claimants were neither in possession 
at the time of attachment nor had they 
anything to do with the property even at 
the time of the decree! In the circuni- 
^ances. it is difficult to hold that at the in- 
stance of such persons a proceeding under 
O. 21, R. 58, Civil -P. C. could be sustain- 
ed. Reference may, in this connection, be 
made to, the decision in AIR 1934 Pat 511. 


(Muktoam Pandey v. Arjun Missir) where ,, 
a Division Bench of the Patna High Court, 
while disposing of this aspect of the 
matter, stated thus: — . 

"Order 21, Rule 58 read with R. 59 
gives right of claim only to those who had 
interest iii and, possession of the property 
imder attachment on the day when the 
attachriient was effected. ,, Rule ; 58 is , no 
doubt general, but 'R! 59 malces, it clear , 
that the investigation is to be' confined to 
■possession.on the date of the attachment.” 
This being the legal position, at the in- 
stance of the claimants the present enquiry 
in the Court below was not maintainable. 
The learned Subordinate Judge in seisin 
of the execution case had no jurisdiction 
to go into the claims as, the proceeding 
itself lyas hot sustainable in law. This 
disposes of one of the contentions of . Mr. 
Mohapatra. 

7. What remains for discussion is the 
first question as indicated above, that is, 
attachment having been made before judg- 
ment under the relevant rule of O. , 38,- 
Civil P, C. whether R. 11 of that order 

• is to be enforced or the attachment before 
judgment lapsed in view of a subsequent 
execution taken by the decree-holders and . 
its disposal in terms of O. 21, R. 57, Civil ' 
P. C. The question raised by Mr. ) 
Mohapatra . and the submission, made by 
Mr. _ Patra for the parties ;as indicated 
earlier will now be examined as a common 
question. , ■ ■ ■ 

8. , Order 38, Rule 11, Civil P, C. reads 

thus:— . ■ , 

"Where property' is under attachment 
by virtue of the provisions of this' order 
and a decree is subsequently passed in, . 
favour of the ' plaintiff, tit shall not 'be 
necessary upon an application for execu- 
tion of such decree to apply for a reattach- 
ment of the property.”, , - 

Order 21, Rule 57, Civil P. ..C. makes the 
foUovdng provision:— . 

"Where any property has been, attached 

■ in execution of a decree but by reason of , 
the' decree-holder’s default the Court is , 
unable to proceed furtlier with the .appli- 
cation for execution, it shall either dis- 
miss the application or for any sufficient 
Teason adjourn the proceedings to a future 

■ date. . • ■ ■ ‘ , ■ 

/Upon, every order dismissing an execu-. 

• tion' case in which there is an attachment, 
the, attachment shall cease , imless the 
Court otherwise, directs.” ' > ' 

This aspect of the matter seems to be 
concluded by a series df judicial prono- 
imcements. It is.' true that there is no 
consensus, but a view hinding on me seems . 

' to have been clearly expressed in 'AIR 
1952 Orissa 182 (Durga Dei v. Sadananda). 
Bay, C. J.; on a difference between J^agan- . 
nathadas and Panigrahi, JJ. ,fas both of . 
them then were) examined this aspect of 
the matter. Mr. Justice Panigrahi, in'- his ' 
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iudsment, referred to the Madras view as 
represented in ILR 47 Mad 483 = (AIR 
1924 Mad 494 FB) (Meyyappa Chettiyar 
Vr Chidambaram Chettiyar) and a view of 
the . Calcutta High Court in (1912). 16 
Cal LJ 86 (Ganesh Chandra v. Banwarilal) 
and stated. • _ 

"The provisions of Rule 57 of Order 21 
had no application to a case in which an 
order for attachment before judgment had 
been obtained and that the attachment 
subsists not only for the firrt application" 
but also for subsequent applications.’ 


Ray, C. J. re-examined this aspect of the 
matter in his judgment and quoted sum-, 
ptuously from various authorities placed 
before him and ultimately held; 

"If I am asked to give my opinion with 
regard to the operation of O. 21, R 57, 
I will agree with the view taken in the 
Calcutta High Court as well as tliat of the 
Patna High Comf, rather than with the 
' Full . Bench decision of the Madras High 
Court. The simple reason is that on the 
dismissal of the execution case all orders 
passed by the -executing Court in course 
of that execution proceeding are 'nrilh- 
fied’ while the attachment before judg- 
ment is an order passed in the suit. Se- 
condly, it has been said in the Calcutta 
• High Court, in the cases already^ referred 
to, that the attachment before judgment 
enures for all successive execution appli- 
cations for the first or the second or the 
third oidy. Its period of life continues 
rm'til the decree is either set aside or 
satisfied and discharged. It becomes an 
attachment in execution when you execute 
the decree on the basis thereof or in other 
words, to use the words of Sir George 
Rankin, C. J., which I have just now 
quoted, when you want to malte that the 
basis of the sale that you are going to hold 
for the purpose of execution and realisa- 
tion of tiie decree.” 

The portion of the judgment of Chief 
Justice Rankin, reference to which has 
been made by Ray, C. J., reads thus: 


"Applications for execution were to be 
definitely dismissed if they were not ad- 
journed to. a future date. The object of 
the, last sentence in Rule 57 is to settle 
the question as to whether when the ap- 
plication is dismissed, any atochment, 
made under that application, should fml 
to the ground or should subsist _ and the 
legislature has provided that it is to fall 
to the ground. In these circumstances, it 
seems reasonably clear to rne that it is 
no part of the intention of this rule to say 
that an attachment before judgment, 
which existed before any apphcation 
could be made in execution, and whicn 
prima facie would continue to have effect 
if no application for execution had been 
made, should faU to the ground merely 
because a subsequent application for ex- 
ecution has come to nothing.” . 


9. Normally. I should have left the 
matter here in .view of the decision of this 
Court disposing of the above case. But 
since Mr. Patra tried to question the pro- 
priety of the decision of this Court I have 
followed up the series of decisions rele-' 
vant on the pbmt up-to-date and I find 
that judicial opinion seems to be support- 
ing the view taken by this Court. Re- 
ference may be made to AIR 1962 Bom 
236 (Dattatraya v. Rambhabhai) where a 
Division Bench of that Court in a case 
almost similar to the facts of the present 
case came to hold: 

"It must be held that .in the case of an 
attachment, before judgment O. 21, R. 57 
does not operate and the attachment still 
continues. If this is so, the conveyances 
in favour of defendants Nos. 6 and 7 and 
‘defendant No. 8 ' are clearly hit by Sec- 
tion 64 and they’ are inoperative and void 
against the' purchaser.” 

A similar view has also been taken in a 
very recent decision of the Pimjab High 
Court in AIR 1968 Punj and Haryana 461 
(Bhagwan Das v. Santokh Singh). His 
Lordship the Chief Justice, while speak- 
ing for the Division Bench stated thus:— < 

"It is true that where attachment before 
judgment has been made, no fresh attach- 
ment may be made of the same property 
after the passing of the decree and the 
same attachment may become an attach- 
ment for the purposes of the execution of 
the decree immediately on the date of 
the application to execute it But by no 
stretch of any reasoning can attachment 
of the property be treated as an attach- 
ment in execution of a decree on a date 
on which the decree is not in existence.” 
On this state of authorities I am satisfied 
that the contention of Mr. Mohapatra'is 
correct, namely, that O. 21, R. 57, Civil 
P. C. has no application and the attach- 
ment before judgment made under O. 38, 
Civil P. C. suivives and is available to the 
decree-holder at all stages within the 
period of limitation until the decree ob- 
tained by him is satisfied or discharged. 
Applying this legal position to the present 
case^ it must, therefore, be held that there 
was subsisting attachment on the date 
when the sales in -favour of the opposite 
parties took place and, therefore, the sales 
were subject to attachment. 

10. On the aforesaid analysis, it must 
be held that the claimants were not en- 
titled to maintain the claims in the execu- 
tion proceeding, there was valid attach- 
ment subsisting by the time when the pur- 
chases were made, the decree-holder had 
■not waived his right 'under the attachment 
arid as such the miscellaneous proceeding 
in the Court below was not maintainable. 

11. It must necessarily follow that 
the learned Subordinate Judge has ex- 
ercised the jurisdiction which was not 
vested in him in law and went wrong in 
directing release of the properties in ques-; 
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Sion. This revision aiipKcation' is allowed, 
the impugned order is vacated and the 
claims made by the opposite parties stand 
dismissed,' The petitioners would be en- 
titled to costs of the, proceeding. Hearing 
fee in this Court is assessed at Rs. 100 
{one hundred). 

Petition allowed. 

'MR 1970 ORISSA 168 (V 57 C 56) 

, R. N. MISRA, J. 

Uday Nath Nanda and others, Peii- 
tioners v. Bulei Guru and others. Op- 
posite Parties. 

Civil Revn. No, 126 of 1967, D/- 11-11- 
1969. 

CivU P. C. (1908), O. 41, R. 27 — Pro- 
duction of additional evidence at appel- 
late stage — Powers of Court — Appel- 
late Court can direct original Court to 
take such evidence — It cannot remand 
case for trial de novo. 

An appellate Covurt cannot allow addi- 
tional evidence to be received unless one 
or more of the conditions mentioned in 
R. 27 are satisfied, AIR 1948 PC 36, FoU- 

(Para 8) 

Normally the additional evidence is 
possible to be received in the appeUate 
Court and it is also open to the appellate 
Court to direct the original Court to take 
evidence and other evidence in rebuttak ‘ 
The appellate Court should not however, 
vacate the judgment of the trial Court 
and remit the entire case. (Para 10) 

An "Elcpadia” which does not go to the 
root of the matter, would be only a piece 
of evidence in case it is proved and it will 
be taken into account in assessing its place 
in the entire case. The document, other, 
evidence in support of the document and 
the evidence in rebuttal would all taken 
together constitute one aspect of the case 
and cannot be said that it is so basic and 
ftmdamental to the case that since such 
a document was to be received by way, of 
additional evidence it, was paramount 
.'that the decree of the lower Court should 
be vacated and the case should be re- 
manded to the trial Court; (Para 10) 
Cases Referred: Chronological Paras 

(1965) AIR 1965 SC, 1008 fV 52) =, . - . 

1965-1 SCR 542, Municipal Corpn, 

Bombay v. Pancham • ~ ■ 6 

{1948) AIR 1948 PC 36 (V 35) =■ 

74 Ind App 285, Mohd. Akbar , . 

Khan v. Motai 8 

{1931) AIR- 1931 PC 143 (V 18) =’ 

58 Ind App 254, Parsotam v. Lai 

Mohar., 8 

M. ,N. Das, for Petitioners; ' B. Patnaik, 
for Opposite Parties. _ . 

ORDER: — ■ This revision application at 
the instance of ,the . plaintiffs in a suit is 
dh-ected against the appellate order of the 
Additional Subordinate Judge, , Cuttack, 
dated 14 -5-1966 passed in -Title Appeal 

.CN/CN/A907/70/MVJ/B 


No, 191 of 1965 rem^ding the suit to the . 
trial Court witH a direction to receive an 
ElqDadia by way of , additional evidence 
imder , Order 41, Rule 27, .Civil P. C, " 

, '2. : T. S, No. 131 of 1961 was by the 
petitioners for declaration of . their title, 
possession and ’,for permanent injxmction 
an -respect of 9.12 acres of land., .The . 
plaintiffs contended that the lands.. were 
partly Nijjote and partly Anabadi.aiid be- 
longed to three sets of landlords who ini- . ■ 
tially came from one family. It was con- 
tended that the plaintiffs and before them 
their forefathers were cultivating these 
lands under the ex-proprietors and ulti--. 
'mately approached, them , to settle the 
■lands with the plaintiffs. In 1944 the 
lands were so settled, ' and rent was re- 
ceived by the . ex-proprietors until there 
was vesting of the . estate.- Subsequently 
the plaintiffs applied for mutation and . 
obtained mutation even after contest by . 
the defendants. .While , the plaintiffs re- 
mained in. possession of the property" the 
defendants in collusion with the brother 
of one Sri Sarat. Chandra Parija and. a set/ 
of sbpporters of’ the said - brother were ■, 
attempting to disturb the peaceful pos- 
session of the plaintiffs. This situation 
gave rise to the suit. 

3. The defendants took the stand, that , 
they were in possession of the property 
after reclaiming the lands with- permis- 
sion of the landlords. They contended ■ 
.that they had talcen the leases from, the 
broth^ of-Sri Sarat Chandra Parija and 
were in possession of specific portioris of 
the disputed property. As the defendants 
were settled raiyats of the village -they 
have acquired occupancy right upon settle- 
ment They disputed the genuineness of 
the leases in favomr. of the plaintiffs. 

,4., The trial Court after, a regular trial, 
by: his judgment datgd 19-7-1965 decreed ; 
the plaintiffs’ suit and foimd that they 
were in possession- Therefore, it confirm- 
ed their possession also!. A decree for per- • 
manent injunction, was also granted as 
prayed for. - ’ ; 

5. Against this- judgment -an appeal 
was carried to the District Court which 
eventually came for disposal before an 
Additional Subordinate Judge, Cuttack. In 
appeal by the defendants an application 
for additional evidence' was filed and it 
was prayed that" the Ekpadia which had 
been submitted subsequent to vesting of . 
the esta!t'e under the Orissa Estates Aboli- 
tion Act and which had been called for in 
the lower -Court and had not been obtain- 
ed may be received by way of additional 
evidence under = Order 41, Riile . 27, Civil 
P. C, This application was . resisted by 
the plaintiffs on several grounds, such as, 
the document was not genuine, its esds- 
tence having been known to the parties 
adequate steps should have been taken in 
the trial- Court to bring '.it in evidence and- 
as such it did not come within the scope. ; 
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of O. 41, E, 27, Civil P. C., lacuna cannot 
be filled up by way of additional evidence 
Sa. appeal and the document had no 
material bearing on the disposal of the 
litigation. It was also contended that the 
. document being of a spmlous character it 
should not be received by way of addi- 
Monal evidence. The learned Additional 
Subordinate Judge by the impugned, order 
jruled out the plaintiff’s objections and 
came to .hold that the Ekpadia should be 
received by way of additional evidence. 
He was of the view that the Ekpadia went 
to the root of the case and as such it was 
necessary to set aside the impugned judg- 
ment of the trial Court and the smt should 
be remanded to give opportunity to the 
appellants to prove the document and a 
chance to the respondents to rebut the 
same. It is • against this direction of the 
learned Subordinate Judge that this Civil 
, Eevision has been filed. 

6. Mr. M. N. Das for the petitioners 
contends that the effect of the order of 
i&e learned Additional Subordinate Judge 
is to give an opportunity to the defen- 
dants to fill up the lacima in the case. He 
submits that the direction is not within 
the four corners of O. 41, E. 27, Civil P. C. 
inasmuch as the defendants have failed to 
establish, the circumstances which may 
permit receipt of additional evidence. The 
last contention is that the Ekpadia is only 
a piece of evidence and it is difficult to 
appreciate the stand taken by the learned 
Additional Subordinate Judge that it goes 
to the root of the case and, therefore, the 
entire Case should be sent back to the 
trial Court. He seeks to place reliance on 
the decision of the Supreme Court in AIE 
1965 SC 1008, Bombay Corporation v, 
Pancham. 

7. The provisions of O. 41, E. 27, Civil' 
P. C. are very clear. For convenience the 
same may be extracted below: — 

"(11 The parties to an appeal shall not 
be entitled to produce additional evidence, 
whether oral or dociunentary, in the Ap- 
pellate Court. But if — 

(a) the Coiut from whose decree the 
appeal is preferred has refused to admit, 
evidence which ought to have been ad- 
mitted, or 

(b) the party seeldng to adduce addi- 
tion^ evidence satisfies the Appellate 
Court that such evidence notwithstanding 
the exercise of due diligence was not 
vrithin his knowledge or could not be pro- 
'duced by him, at the time when the 
decree or order under appeal was passed 
or made, or 

(c) the appellate Court requires any 
document to be produced or any wtness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, 

the Appellate Court may allow such evi- 
dence or document to be produced or wit- 
ness to be examined. 


(2) Wherever additional eiddence is 
aUowed to be . produced by ah. Appellate 
Court, the Court shall record the reason 
for its admission.” 

^e stand taken by Mr. Das seems to be 
that the - direction of the learned Addi- 
tional Subordinate Judge does not show 
^at according to him the case is covered 
by any of the three provisions referred 
to- above. To the facts of the present 
case. Cl. (a) has no application as this docu- 
ment was not produced in the Court below 
and yet was kept out of evidence by the 
trial Court. The Court has not recorded, 
^ Mr. Das submits, that the defendants 
had no knowledge of the existence of the 
document nor is it established that not- 
withstanding the exercise of due diligence 
the document could not be produced by 
the defendants in the trial Court when 
evidence was being taken. 

8. The law ;5eems to be clear that it is 
not open to ^ Appellate Court to allow 
additional evidence to be received unless 
one or more of the aforesaid conditions 
are satisfied. _ Speaking for the Law Lords 
of the Judicial Committee, Sir John 
B6aumont in AIR 1948 PC 36, Mohd, 
Akbar Khan v. Motai ^ated thus: — 

"9^e power of an Appellate Court to 
admit further evidence under O. 41, R. 27 
(1) (b) is confined to cases in which the 
Court requires any document to be pro- 
duced or any witness to be examined, to 
enable it to pronounce judgment or for 
any other substantial cause. As pointed 
out by this Board in 58 Ind App 254 = 
(AIE 1931 PC 143), the power only arises 
where the Court requires further evi- 
dence for one of the two causes specified.” 

^e learned Additional Subordinate Judge 
in the impugned order seems not to have 
been alive to the requirements of law and 
has not clearly indicated as to which of 
the clauses of O. 41, R. 27, according to 
him, has been satisfied in this case, so as 
to authorise him to exercise the jurisdic- 
tion In the Supreme Court case referred 
to above Mr, Justice Mudholkar speaking 
for their Lordships of the Supreme Court 
stated, 

"No doubt, under Rule 27 the High 
Court has the power to allow a document 
to be produced and a witness to be ex- 
amined. But the requirement of the High 
Court must be limited to those cases where 
it found it necessary to obtain such evi- 
dence for enabling it to pronounce judg- 
ment. This provision does not entitle the 
High Court to let in fresh evidence at the 
appellate stage where even without such 
evidence it can pronoimce judgment in a 
case. It does not entitle- the Appellate 
Court to let in fresh evidence only for 
the purpose of pronouncing judgment in 
a particular way. In other words, it is 
only for removing a lacuna in the evi- 
dence that the Appellate Court is em- 
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powered to admit additional evidence. The 
High Court does not say that there is any 
such lacuna in this case.” ■ 

The learned Additional Subordinate Judge 
does not say, as required in the decision 
of the Supreme Court, that there is ^any 
lacima in this case which creates' difficulty 
for the lower appellate Court to pronounce 
judgment in the appeal Therefore, I am 
satisfied that the facts of this case do not 
attract application of O.' 41, R. 27 (1) (c). 
Civil P. C. (as amended in this Court). Mr. 
Patnaik for the opposite parties, however, 
contended that steps had been taken in 
the Court below to call for this document, 
but it could not be obtained within the 
period when trial was continuing and 
therefore, the case can be brought within 
the amended CL (b) of O. 41, R. 27(1). 
The order-sheet of the trial Court was 
placed before me to justify such a stand; 

9. Taking an over-all .picture of the 
matter, as once discretion has been exer- 
cised by the lower appellate Court I do 
not propose to vacate the order , for receipt 
of additional evidence. Because it is quite 
possible that the said aspect of tiie matter 
may have weighed with the lower appel- 
late Court though it has not clearly indi- 
cated as to when the application was made 
and xmder what circumstances it could 
not be received in spite of best of attempts 
of the defendants. The following passage, 
however, appears in the appellate order: 

"When the original document is missing 
the certified copy becomes admissible, and 
moreover, the certified copy could be ob- 
tained only after the learned M^msif deli- 
vered his judgment Its non- 

production in the lower Court in spite of 
.the best efforts of the appellants has also 
been proved.” 

On the aforesaid observation of the lower 
appellate Court it is quite possible that 
there 'may be some force in Mr. Pathaik’s 
statement that steps had been taken to 
call for the document and it could not be 
brought within the period , when the trial 
was in progress. Therefore, T . maintain 
the order of the learned Additional Sub- 
ordinate Judge that the document would 
be received by way of additional evidence. 

. .10. This, however, does not dispose of 
the case. I do hot understand what is the 
basis for the learned Additional Subor- 
dinate Judge to say 'that the Ekpadia goes 
to the root of the matter. It would after 
all be a piece of evidence in case it is 
proved and as any other, piece of evidence 
it will be taken into account in assessing 
its place in the' fabrics of the entire case. 
The document, other evidence in support 
of the document apd the evidence in re- 
buttal would all taken together constitute 
one aspect' of the .case and 'cannot be said 
that, it is so basic and fundamental to the 
case that since such a document was to 
be received by way of additional evidence 


Guru (R; N. Misra J.) ... . A.Lk 

it was paraihount that the decree of- the 
lower Court should be vacated and the 
case should be V remanded to the trial 
Court, ' . 

^ Normally the additional evidence is pos- 
sible to be received even in the appellate 
Court. Courts, , however, have taken the 
■view that it is open to the appellate Court 
to direct the original Court to take the 
evidence and other evidence in rebuttffi. 
The lower appellate Court had, therefore,' 
no business in this ■ case to ■vacate, the 
judgment of the trial . Court and remit the 
entire case. That direction of the learn- 
ed Additional Subordinate Judge must be 
vacated. The appeal must be maintained 
on his file , and a chance would be given 
to, the defendants to pro've the l^padia 
as additional e-videhce and to the plain- 
tiffs to lead evidence in rebuttaL and the 
trial Court should be caRed upon to re- 
turn the records With the additional evi- 
dence within a time to be fixed, where- 
after the appeal must be disposed of tak- 
ing into account the evidence already om 
xecord and the additional evidence now to ; 
be received. 

_ I would, therefore, substitute the direc- 
tion of the lower appellate Court by giving 
a fresh direction to the following effect 
Title Appeal No. 191 of 1965 would be 
maintained • on the file of the . learned 
Additional Subordinate Judge. The re- 
cords should be returned for receiving the 
Elcpadia by way, of additional e'vidence 
and evidence of rebuttal to be led by the 
plaintiffs. _ The trial Court would receive 
the additional evidence and return the 
records of the case to the lower appellate 
Court within three months from the date 
of receipt of the records by it, whereafter 
the appeal would be* disposed of by the 
lower appellate Court within ' a . fur- 
ther period of two . months. The - Title 
Appeal is a very old one and would be 5 
years old by the time, it can get disposed 
of. The direction in relation ,to the time 
element must, therefore, be strictly foUowr 
ed. The contention of Mr. Das that the 
document is a forged one and should not 
be relied upon in evidence is. a matter left 
to be decided by the lower appellate Court 
after the document is received by way of 
additional evidence, . 

In the circumstances, I modify the direc- 
tions and this Civil Revision is disposed 
of accordingly. Parties will bear their 
own costs of .this revision. ' But the direc- 
tion given by the lower appellate Court 
that costs of that appeal would abide the 
result in the lower Court, can no more . 
stand. ' Since the defendant’s application 
for additional evidence was being allowed 
at the appellate stage and the . case wM 
being remitted back for receiving addi- 
tionah evidence and 'thereby the plaintiffs 
were being called to discharge additional 
responsibilities in respect of the litigation; 



1970 State v. Prakash Chandra (B, K.' Patra J.) (Pr. 10)-{Pr, 1] Ori. 171 


it is "proper .that the order for receiving 
additional evidence should be allowed on 
terms of payment of costs. The plaintiffs 
should be entitled to receive' a consolidat- 
ed cost of Rs. 100 to be paid by the defen- 
dants within a month hence in the lower 
appellate Court. If the amount is neither 
paid into Court nor. certified to have been 
paid to the counsel for the plaintiffs 
within the said period,. the order fon ad- 
mitting additional , evidence would not 
operate arid the appeal would be disposed 
of as it is by the lower appellate Court. 
If the amount is paid, the records should 
be transmitted to the . learned Munaf for 
recording additional evidence keeping in 
view the direction given above. 

Order accordingly. 


'AIR 1970 ORISSA 171 {V 57 C 57) 

B. K. PATRA. Jt 

State, Petitioner v. Prakash Chandra 
Agarw^a, Opposite Party. 

Criminal Revn. No. 320 of 1967, D/- 
3-12-1969, from order of Magistrate 1st 
Class', Bolangir, D/-26-4-1967. 

•(A) Criminal P. C. (1898), S. 251-A (2)' 
— Discharge — Accused • discharged on 
groimd of non-supply of papers rmder Sec- 
tion 173 to him — Order must he con- 
strued as order of discharge passed in 
warrant case — Ordfer cannot operate as 
one of -acquittal. (Para 3) 

(B) Criminal P. C. (189S), S. 369 — 
Order of discharge, whether judgment — 
Accused discharged because of non-supply 
of documents' to him referred to in Sec- 
tion 173 — Such order is not a judgment — 
Magistrate is not debarred from exercis- 
ing any of powers. AIR 1959 Bom 10, 
Bel. on; AiB 1953 Orissa 281, Distinguish- 
ed; AIR 1965 Assam 9, Dissented from. 

(Para 6) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 Assam 9 (V 52) = 

1965 (1) Cri LJ 144, State y. 

Ganga Ram Kalita ' 7 

(1963) AIR 1963 Madh Pra 125 
(V 50y = 1963 (1) Cri LJ 442 (2), 

State of Madhya Pradesh v. 

Abdul Kadir Khan ’4 

(1962) AIR 1962 Raj I (Y 49) =: 

1962 (1) Cri LJ 80, State of Rajas- . 
than V. Mahmood Ghasi Musahnan 
(1956) AIR 1956 Cal 247, (i^^ 43) =■ 

1956 Cri LJ 732, R, N, Ghosh v. 

State 

(1954) AIR 1954 SC 194 fV 41) =’ 

1954 Cri LJ 475, Surendra Smgh 
V. State of Uttar Pradesh 
(1953) AIR 1953 Orissa 281 (V 40) =' 

ILR (19'52) Cut 311, Krushna 
Mohan .v. Sudhakar Das 
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(1950) AIR 1950 Bom 10 (V 37) = 

51 Cri LJ 213, In re Wasudeo 
Narayan Phadnis 6 

(1906) ILR 29 Mad 126 = 3 Cri 
LJ 274, Emperor v. Chiona Kah- 
appa Goundan ■ - 6 

(1902) ILR 29 Cal 726 = 6 Cal WN 
633 (FB), Mir Ahwad Hussain v, 
Mohammad Aksari 6 

(1901) ILR 28 Cal 652 = 5 Cal WN ~ 

457 (FB), Dwarka Nath Mondul 
V. Beni Madhab 6 

N.' V. Ramdas, for Petitioner; R. C. Das, 
for Opposite Party. 

ORDER: — The opposite party Prakash 
Chandra Agara^alla holds a licence imder 
the Orissa Food^ains Dealers’ Licensing 
Order, 1964 (hereinafter referred to as the 
Order) and was dealing in wheat and 
wheat-products. The Inspector, Vigilance, 
Titlagarh inspected his shop on 28-8-1965 
and found some irregularities in mainten- 
ance of his account books as the books did 
not show the correct stock of wheat held 
by him by that day. The opposite party 
also did not submit fortnightiy returns as 
required under CL (4) of the Licence. On 
the aforesaid allegations, the Inspector, 
.Vigfi'ance submitted a prosecution report 
against him under Section 7 of the Es- 
sential Commodities Act, 1955 (herein- 
after referred to as the Act) for con- 
travening the ■ conditions of the licence 
issued to him. In course of search of the 
shop of opposite party about 17 quintals 
and 68 kilograms of wheat were found and 
seized. The opposite party appeared in 
Court and filed an application that he is 
entitled to be supplied v/ith necessary 
documents under S. 173, Criminal P. C. 

This prayer was rejected by the learned 
Magistrate being of the view that there 
was no investigation of the case by the 
Vigilance Inspector and prosecution re- 
port was submitted as a Non-F.LR. case. 
Another petition filed by the opposite 
party for release of the wheat to him was 
also dismissed. As against the two orders 
passed by the Magistrate, the Sessions 
Judge was moved in revision and he made 
a reference to this Court recommending 
that the two orders might be quashed. In 
criminal reference No. 6 of 1966, Das, J. 
ordered that tlie seized stock of wheat 
should be released and sold through the 
opposite party or some other control 
dealers and the sale proceeds be deposited 
in Court until disposal of the case against 
the opposite party. 

*The question as to whether papers 
should be supplied to the opposite party 
under Section 173, Criminal P. C. was not 
specifically dealt with in the judgment 
The order, however, was the reference was 
accepted. ' On receipt of this . order, the 
learned Magistrate directed the prosecu- 
tion to supply necessary papers to the op- 
posite paiiy. The prosecution appears to 
have taken the stand that there was no 
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such direction in the order , passed by the. 
High Court and that an opportunity might 
be afiorded for heailng of this question 
and 9-1-1967 .was fixed for heaiing- the ob- 
jections raised by Ihe prosecution. On . 
9-1-1967. the learned Magistrate discharg- ’ 
ed the opposite party under Section 251-A. 
(2), Criminal P. C. on the . ground that 
despite the orders of the High Court,, 
papers under. Section 173, Criminal P. C. 
had not been supplied to the accused. 

Oh 16-1-1967, the Inspector, Vigilance 
filed the necessary papers under Sec. 173,. 
Criminal P. C. and also submitted an ap- 
plication stating that he could not do so 
on llie last date of hearing, namely 9-1- 
1967, as he was absent and prayed- that 
the order dated 9-1-1967 might be recal- 
led. The learned Magistrate allowed^ the 
application and recalled the order passed 
on 9-1-1967. On 4-3-1967. the opposite 
parly filed an application under S. 540-A,. 
Criminal P. C. stating that the order dated 
16-1-1967 passed by the learned Magis'- 
trate recalling the order dated 9-1-1967 
is without jurisdiction, that this being a 
summons case, the order of discharge re- 
corded on 9-1-1967 amounts to an order of 
acquittal and that therefore, the learned 
Magistrate had no power either to recall 
it or to set it aside. , , 

By order dated 26-4-1967, the learned 
Magistrate accepted the aforesaid conten- 
tion of the opposite party and rejected the 
prayer of the prosecution to restore the 
case to file. It is against this order dated 
26-4-1967 that the present revision ap- 
plication has been filed. ' , . 

2. Mr. Eamdas appearing for the State ' 
puts forth the following contentions in 
■support of the application: — 

(1) The opposite party has contraven- 
ed an order made with reference to 
clause (d) of sub-section (2) of Sec- 
tion 3 of the. Act, the penalty prescribed 
for which rmder Section 7 (1) (a) (ii) of 
the Act' is imprisonment for a term which 
may extend to five years and consequent- 
ly this is a warrant case and the order 
dated 9-1-1967 passed by the Magistrate 
is therefore, an order of discharge and 
not of acquittaL 

(2) As against an order of discharge, a 

superior Court may no doubt be moved 
to set if aside. But it is also open to the 
prosecution to submit a fresh complaint 
against the accused. In such drcumst- . 
ances, there can be no reason , why the 
Magistrate himself cannot exercise his 
Inherent jurisdiction to review his own 
order and rehear the case. In this .view, 
the order passed by , the Magistrate on 
16-1-1967 is legal. ' - - 

Mr. E. C. Earn, appearing for the op- 
posite party submits— 

• (1) that the prosecution of the opposite 
party is for contravention of' the order 
made with reference to clause (i) of suh- , 
section (2) of Section 3 of the Act, the 


penalty for which is imprisonment for a 
term which extends to one, year and as 
such it is a summons case, and an order 
of discharge passed against an accused In 
such a case amoimts to an order of ac- 
quittal which having become filial cannot , 
be set aside by the Magistrate by his sub-, 
sequent order dated 16-1-1967, and . 

■(2) that askiming' , that'It is a warrant 
case and the order, passed on 9-1-1967 Is 
only an order, of discharge, the only, re- 
medy . available, to the prosecution 'is to 
approach the' superior Court for setting 
aside the. order of discharge and the 
Magistrate -has no inherent jurisdiction to' 
set aside that order. 

These contentions require careful cons!- 
deratioru . 1 

3. To appreciate the contentions of the 
parties, it is necessary to qhote the rele- 
vant provisions of Sections 3 and 7 of the 
Act. . 

"Section Power to control produc- 
tion, supply, distribution, etc,, of essential 
commodities: - , 

fl) If the Central Government is oj 
opinion that it is necessary or expedient so 
to_ do for maintaining or increasing sup-, 
plies _ of any essential commodity or for 
securing their equitable distribution and. 
availability at fair prices, or for seeming 
any essential commodity . for the defence 
of India or the efRcient conduct of mili- 
tary. operations, it may. by order, provide 
for regulating or prohibi-ting.the. produc-, 
tion, supply and distribution thereof and 
trade and commerce therem. 

(2) Without prejudice to the generality - 
of the powers cortierred by sub-s. (1). an , 
order made . thereunder may provide— 

X ' ; , X _ ■ • X X 

(d) for fegtilatihg by licences, permits : 
or otherwise the storage, transport, distri- 
bution, disposal, acquisition, use or con-., 
sumption, of any essential commodity; , 

X' ■ . x_ • '^X ■ X „ , 

(h) for collecting any , Information or 
.statistics with a view to regulating or 
■prohibiting any of the aforesaid mattCTSf 

(i) for. requiring persons engaged in the 

production, supply or distribution Of, or . 
trade and commerce in, any .essen'tial com- 
modity to maintain and produce for ins- 
pectipn such books, accounts' and records ^ 
xela'Img to their business . and to furnish 
such' information relating thereto,, as inay 
be specified in the order; . 

X . ■ ' X -x ;x” . 

"7. Penalties:— (I) If any . person con- , 
fravenes, whether knowingly, intentionally ' 
or otherwise, any order made under Sec- 
tion 3 — . - . • , ' 

(a) he shall be punishable — ■ ..... / . 

(i) in the case of ah order made • witli 
reference to Cl. (h) or Cl. (i). of sub-sec- 
tion (2) of that section, ‘with , imprison- 
ment for a term which may extend to one ^ 
year and shall also be liable to fine, and 
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fiU in iH^e case of any other order, with 
Imprisonment for a term which may ex- 
tend, to five years and -shall, also be liable 
to fine; 

Provided that in the case of a first of- 
fence, if tire Court is of opinion that a 
sentence of fine only will meet the ends 
of justice; it may, for reasons to be re- 
corded, refrain from imposing a sentence 
of imprisonment and in the case of a se- 
cond or subsequent offence, the Court shall 
impose a sentence of imprisonment and 
such irfiprisonment shall not be less than 
one month; and 

X 'X x*^ 

Nether Cl. (h) nor CL fil of S. 3 of the 
Act contemplates prescription of any 
licence. Such . prescription is contained 
only in CL (d). In exerdse of the powers 
conferred by Section 3 of the Act and with 
prior concurrence of the Central Govern- 
ment, the State Government had made the 
Order. Paragraph 3 of the Order requires 
that no person shall carry on business as 
a dealer except imder and in accordance 
with the terms and conditions of a licence 
issued in this behalf by the licensing 
authority- Para. 4 prescribes that every 
application for a licence or renewal thereof 
shall be made to the Licensing Authority 
in Form A, and that every licence issu^, 
reissued or renewed under this order shall 
be in Form B. The form of the licence is 
set out in Form B and Cls, 3 and 4 there- 
of may be quoted. 

"FORME 
(See Clause 4 (2) J 

X ^ X X X 

3. (iS The licensee shall except when 
spedally exempted by the State Govern- 
ment or by the licensing authority in this 
behalf, maintain a register of daily ac- 
cotmtsTor each of the foodgrains mention-! 
ed in paragraph 1., showing correctly: 

(a) the opening stock on each day; 

(b) the quantities recaved on each day, 
shoving the place from where and the 
source from which received; 

(d the quantities delivered or otherwise 
removed on each day showing the places 
of destination; and 

(d) the closing stock on each day. 

(ii) The licensee shall complete his ac- 
counts for each day on the day to which 
they relate, unless prevented by reason- 
able cause the burden of prbwng whidi, 
shall be upon him. 

{iff) A licensee who is a producer him- 
self shall separately show the stocks of 
his own produce in the daily accoxints, if 
such stocks are stored in his bu^ess pre- 
mises. ' 

4. The licensee shall, except when spe- 
cially exempted by the State Govern- 
ment or by an officer authorised by the 
State Government in this behalf submit 
to the’ -licensing authority receipts and 
deliveries of each of the foodgrains every 
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fortnight (1st to 15th and 16th to end of 
one monthl, so as to reach him within.....^ 
days after the dose of the fortnight.” 

It is_ thus manifest that the licence, the 
conditions whereof - have been alleged to 
have been violated by Ihe opposite party 
is one prescribed in . the Order which has 
been made in pxirsuance of Section 3(2) (d): 
of the Act. I am unable to accept Mr. 
Ram’s contention that the Order is one 
made in pursuance of the power vested 
in Government under Section 3(2) (h) or 
3(2) (i) of the Act. If the licensing Order 
is one- made with reference to clause' (d) 
of sub-section (2) of Section 3 of the Act, 
^ contravention thereof is -punishable 
under Section 7(1) (a) (i) of the Act which 
prescribes a penalty of -imprisonment' 
which may extend to five years and also 
fine. 

Since "warrant case”^ as defined in 
Section 4(1) (w), Cr. P. C. means a case 
relating to an offence ptmishable with 
death, imprisonment for life or imprison- 
ment for a term exceeding one year, a 
c^e which falls under Section ’7(1) (a) 
(ii) of the Act is a warrant case. In fact, 
the learned Magistrate dealt with the 
case_ as such. The order passed by the 
Magistrate on 9-1-1967 must therefore 
be construed as an order of discharge 
passed in a warrant case by reason of 
the fact that the prosecution was absent 
in Court on that day and he failed to file 
in Court the papers referred to in Sec- 
tion 173, Cr. P. C. 

4. Even assuming that Mr. Ram Is 
correct in his subnaission that this is a 
summons case, stiU the order passed by 
the Magistrate on 9-1-67 cannot be said 
to operate as an order of acquittaL The 
procedure for the trial of a summons 
case is prescribed in Chapter XX of the 
Code of Criminal Procedure. There are 
only two sections in the Chapter, namely. 
Sections -247 and 249 which deal with 
consequences that would ensue where 
the complainant fails to appear in Court. 
It is clear from a reading of the two 
sections that Section 247 applies to a 
case where summons has been issued on 
complainant and on the date for appear- 
ance of the accused or any day subse- 
quent thereto to which the hearing may 
be adjourned, the complainant does not 
appear and it provides that in such an 
event the Court may acquit the accused, 

- Section- 249, on the other hand, applies 
to a case_ mstituted otherwise than upon 
a complaiiit in which case, a Magistrate,' 
Ist dass, may for reasons to be recorded 
by him, stop proceedings at any stage 
without pronouncing a judgment either 
of acquittal or conviction and thereupon 
may release the accused. It is now well 
settled that where a report is submitted 
by a' Police Officer in the capacity of his 
being an officer of the Police, such report 
cannot be considered anything other than 
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a Police, report though it may pertain to I am. iinable to accept tins cbnteniion. 
a non-cognizable. offence. Such -police An lamination of the various proviaons 
reports caimot be regarded as complaints , of , the Code will show that every order 
within the meaning of Section 4(1) (h), passed by a Magistrate under the Code is 
Cr, P, C. and to a case registered on such not a judgment , within . the meaning of 
a police report, the provisions of Sec- Section- 369,- Cr. P. C. In order to con- 
tion 247 are not attracted and it is not stitute a 'judgment’, there must be an in- 
competent to a Magistrate to disniiss the -vestigation of the merits of the case on 
case and acquit, the accused merely be- evidence and after- hearing the ar^- 
cause the prosecuting officer makes de- - ments. Where, however, the’ order is 
fahlt in his appearance. See R. N. .Ghosh passed summarily ■ without, consideration 
V. Ihe State, AIR 1956 Cal 247; State of of the entire evidence, as. in the -case of 
Rajasthan v. Mahmobd Ghasi Musalman, the order of discharge passed in this case, 
AIR 1962 Raj 1 and State of Madhya it will not obviously- ambunt to a judg- 
Pradesh v. Abdul Kadir Khan, AIR 1963 ment. In Dwarakanath Mondul v. Beni 
MadhPral25. Madhab, (1901) ILR 28 Cal .652 (FB), a 

This being the position in law, the Preadency Magistrate in Calcutta, dismiss- 
order passed by the learned Magistrate ed the complaint as the ^complainant was 
on 9-1-1967 caJmot be treated as one of absent. Subsequently , on the application 
acquittal passed mder Section 247, Cr. of the complainant, he revived the case 
P, C. but the order must be deemed to and issued a summons; . The accused ap- 
be one passed imder Section 249, Cr. P. C. Phed to the High C 9 urt =to have , the 
The Magistrate who makes an order order of revival set aside, 
staying proceedings under Section 249, The case first came up for hearing 
Cr. P. C. xmdoubtedly possesses sufficient before a Division Bench. In view of the 
powers to remove the order of stay and conflict of authority on the question of 
proceed further. It can never be argued competence of a Magistrate, to revive a 
that an order stopping the proceedings warrant case in which he had made an 
under Section 249, Cr. P- C. can ever order of discharge, the matter was refer- 
operate as an acquittal and in this view Ted to a Full Bench of seven Judges.' The 
it cannot be said that the Magistrate pur- question .referred to the Full Bench wasp 
porting to act under Section 249 of the "Whether a Presidency Magistrate is 
Code has no power to revive the pro- competent to ■ revive a warrant case, 
ceedings. triable under Chapter XXI of the Code 


5-' If- Mr. Ram’s contention th'at is a 
summons case is accepted, it must follow 
that the order passed by 'the . learnedi 
Magistrate on 9-1-67 would, only, amount 
to an order passed under Section, ^9 of 
the Code stopping further proceedings 
and the one passed by him on 16-1-1967 
is an order reviving the proceedings 
which he was perfectly conipetent to do 
and consequently the impugned order 
passed by him on 26-4-1967 would not be. 
legal and has to be set aside. , . . 

G. In view however of my. finding 
that the present case is a warrant case, 
the order passed by the learned ! Magis- 
trate on '9-1-67 is one of discharge, the 
question arises. . whether the subsequent 
order passed • by him on 16-1-1967 recall- 
ing the order of discharge is valid. It is 
argued on behalf- ' of the. opposite party 
that when the .Magistrate passed, the 
orfer of discharge ' he • became functus 
officio and that therefore he had no power 
to rehear the case. A reference in this 
connection was made to, .Section 369, Cr. 
•p. C. which provides that no Court, when 
it has signed its judgment, -shah, alter or 
review the same, except a clerical . error, 
and it is . contended. . that ■ .the. 
order of discharge is a judgment and 
therefore the Magistrate could not revive 
the proceedings of his own. accord be- 
cause it would tantamount to reviving his 
ovm order which is prohibited .imder Sec- 
jlon 369, Cr. P. C. ■ 


of Criminal Procedure, in . which he had 
discharged the accused person.” 

Six out of the seven Judges, who consti- 
tuted the Bench answered the’ question 
in the affirmative, Ghose, Ji, who deli- 
vered a dissenting judgment, was not 
prepared to go so far as the other , judges 
and held that every order of . discharge 
could be reviewed by the Magistrate who 
had passed it; In his opinion, a Magis- 
trate- is competent to review an order of 
discharge, if it, is passed without investi- 
gatioh..into the merits of -the complaint, 
Tliis Full Bench decision was followed by 
another Full Bench of the Calcutta -High 
Court in Mir Ahwad Hossein v. Moham- 
mad Askari, ILR 29 Cal 726 (FB). ■ 

That was a case in respect’ of a com- 
plaint filed before a ; Magistrate in the 
mofussil;' arid .the question referred to the 
. Ftdl Bench was : ■ , , , • , 

"Whether a Magistrate , in. a warrant 
case having passed an order of discharge 
is competent to talie fre.sh proceedings 
and issue process against the accused in 
respect of the same offence, unless • an 
order for further enquiry shall have been 
passed under .Section 437, Ciinunal, Pro- 
cedure Code, having the effect of', setting 
aside such order of .ffischarge.” , 

Fom out of 'the five Judges who consti- 
tuted the Full Bench answered this ques- 
tion in the affirmative. Ghose, J., who 
dissented from the majority of the 
Judges, answered - the general . question 
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referred to the Full Bench in the nega-. 
tive. But in doing so, he, referred to the 
observations made by hina in (1901) ILR 
28 Cal 652 (FB),and stated: 

"I feel, however, bound -to say, at the 
same time, that the order of discharge 
made by the Magistrate in the present 
case does not amount to a judgment with- 
in the meaning of Section 369 or Section 
367, Criminal Procedure Code. There 
was no judicial investigation by the 
Magistrate pf the merits of the complaint, 
and therefore, as explained in my judg- 
ment in the case of (1901). ILR 28 C^ 652 
(FB), the order of discharge worild be 
no bar to the revival of the sarne com- 
plaint.” 

These decisions of the Calcutta High 
Court were approved and followed by a 
Full Bench of the Madras High Court in 
Emperor v. Chinna Kaliappa Goundan, 
(1903) ILR 29 Mad 126 in which it was 
held that the dismissal _ of a complaint 
imder Section 203, Criminal Procedure 
Code does not operate as a bar to the re- 
hearing of the complaint by the same 
Magistrate, even- when such an order- of 
discharge has not been set aside by a 
competent authority. It may be stated 
here that the majority of Judges who 
decided (1901) ILR 28 Cal 652 (FB) were 
of opinion that the judgment referred to 
,in Sections 367 and 369, Cr. P. C. is only 
a judgment of conviction or acquittal and 
this is apparent from what Princep, J. 
observed at page 660: — 

"But it has been argued that an order 
dismissing a complaint or discharging 
an accused person in a judgment within 
the terms of Chapter XXVL Criminal 
Procedure Code, and that by reason of 
Section 36-1 the Court, which passed the 
judgment, is unable to -alter or re-view it. 
Now, here I would state that in my opin- 
ion such an order is not a judgment -with- 
in the terms of Chapter XXVI. Section 
367 explains what constitutes a judgment 
and it clearly indicates to my mind that 
a judgment -within that Chapter is only 
a judgment of acquittal or -of con-viction. 
In the case of an order of discharge, or 
in the case of an order dismissing a com- 
plaint, it is expressly required by the 
law that ' the Magistrate shall state 
his reasons, and I therefore take it that, 
if it had not been so required, it would 
have been unnecessary for a Magistrate 
to state any reasons for his order.. Con- 
sequently in this point of -view, the order 
would not constitute a judgment. And 
it seems to me, also, that the expression 
"judgment” itself indicates some final 
determination of the case which would 
end it once for all, such as an order of 
con-viction or acquittaL” 

In Surendra Singh v State of Uttar Pra- 
desh, AIR 1954 SC 194, their Lordships 
' of the Supreme. Court after referring to 
Section 369, Cr. P. C. observed: — 


"In our , opinion, a judgment -within the 
meaning of this section is .the final deci- 
sion of the Court intimated to the parties 
and to the world at large by formal "pro- 
noimcement” or "delivery” -in open court; 
It is a judicial act , which mu^ be per- 
formed in a judicial way.” 

In order to constitute a judgment, there- 
fore, the decision of the CriminM , Court 
must be final. The order . of (hscharge 
caimot he regarded as the final pro- 
nouncement of -the Magistrate, because, as 
laid down by authorities, a fresh com- 
plaint may be made on the same, facts, 
nohvithstanding the order of ^scharga 
A final judgment in a criminal proceed- 
ing. must necessarily be a judgment of 
either acquittal or cori-viction, because 
tin then there is no final order, and the 
defence of autrefois acquit has, no appli- 
cation. Section 403 of -the Code pro-vides 
•that a person who has once been tried 
by a court of competent jtirisdiction for 
an offence and con-victed or acquitted of 
such offence shaU, while such conviction 
or acquittal remains in force, not be 
liable to be -tried again for -the same 
offence, nor on the same facts for any 
other offence for which a different charge 
from the one made against' him might 
have been under Section 236, or for which 
he might have been convicted xmder 
Section - 237. 

The Explanation to that section states 
that the dismissal of a complaint, tiie 
stopping of proceedings luider Sea 249, 
the discharge of accused or any entry 
made upon a charge under Section 273, 
is not an acquittal for the purposes of 
this section. Under this section, therefore, 
a judgment which bars a second trial 
must be the final order in a trial termi- 
nating either in the conviction or acquit- 
tal of -the accused. It is therefore clear 
from what has been stated above that 
unless the order is final it is not a judg- 
ment, in the true sense of the term, and 
it is plain that the order of discharge is 
not a final order, since accused may be 
prosecuted subsequently on the same facts 
and for the same offence, and -therefore, 
clearly enough the order of ^scharge is 
not a judgment and does not come witliin 
the mischief of Section 369, Cr. P. C. 

It is therefore possible to argue that 
as a Magistrate has jurisdiction to t^e 
cognizance of the same offence again, 
when a fresh complaint is brought on the 
same facts, he is not deprived of his juris- 
diction when, instead of filing, a new com- 
plaint, . the _ complainant makes an appli- 
cation to him to re-vive the original com- 
.plaint and that the Magistrate is com- 
petent to rehear the case' by re-vi-ving the 
original complaint. Orders of discharge 
can however be di-vided into two cate- 
gories, namely, cases in which the order 
of discharge is passed after appreciation 
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of the evidence with' a view to determine 
the guilt or innocence of the accused and 
those, in which the proceedings are termi- 
nated merely for some technical, reason, 
su^ as the absence of the complainant. 
The present case is one which falls in the 
latter category. ‘ ■ 

This, is not a case where the learned 
Magistrate has applied his nund to ^the 
allegations made against the accused and 
had found that . there is ho prima facie 
case against' him. He discharged the 
accused merely, because^ the prosecuting 
ofiScer -was not present in Court arid did 
not supply to the accused the documents 
referred to in Section 173, Cr. P; C. An 
order of discharge passed in such circum- 
stances is not a' decision given on merits 
and cannot be called a judgment. Conse- 
quently, the Magistrate is not debarred 
from reviewing it, setting it aside and re- ' 
viving the old complaint. This view re- 
ceives supT^rt from a decision of the 
Bombay High Court in In Ke Wasudeo 
Narayari Phadnis, AIR 1950 Bom 10. My 
attention was drawn to a Bench decision 
of our Court in Krushna Mohan v. Sudha- 
kar Das, AIR 1953 'Orissa 281. 

That was a case under Section 145, Cr. 
P. C. and their Lordships held that a 
Magistrate cannot invoke his inherent 
jurisdiction to revive his orders under 
Section 145(6) Cr. P. C. because subrsec- 
iion (6) of Section 145 in express terms 
confers finality on that order. 
Their Lordships, however, added that 
where, however, an order under Sec- 
tion 145(6), Cr. P. C, is itself a nullity 
due to the failure to serve the requfred 
preliininary notices under sub-section (1) 
of Section 145 on all the parties, the 
Magistrate may invoke his : inherent 
powers and ignore, the same. That case 
is, therefore clearly distinguishable. 

7. , It is finally argued that where ^ an 
accused is discharged by a Magistrate, 
the Code -‘provides; a remedy and enables 
the prosecution . to approach superior 
Court to set aside the order of discharge 
arid that wheri where there is such speci- 
fic provision in the Code, it was not open 
to the Magistrate at a later stage to re- 
view his own order and revive the pro-, 
ceedings. In support of this contention, 
reliance is placed ori .a decision of the 
Assarii High Court reported iri State v. 
Ganga Ram Kalita, AlR 1965 Assam 9 
where the learned Chief Justice held that 
where a discharge order has been passed, 
the Magistrate becomes functus officio so 
far as the case is coricemed, and unless 
there is a fresh complaint or a fresh 
charge-sheet, no action in the matter can 
be taken by the Magistrate, and that in 
the absence of any complaint,, any at- 
tempt, to go back on the order of dis- 
charge passed by him arid to revive the 
case would amount in law to a review of 
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.the .-judgment of the Magistrate which Is 
riot permissible having regard to Sec- 
tion 369, . Cr, , P. C, • .1 

The learned Chief Justice, therefore, 
held that the order of the Magistrate suo 
mptu reviying the case and proceeding 
with the ' trial of the same' on its merits 
is clearly devoid of jurisdiction and ille- 
gal, • With great respect, I am unable to 
share', this view which appears- to, be op- 
posed to, the consensus decisions already 
referred to. Tdo not think, that in sub- 
• i^nce, vdth reference to the question of 
jurisdiction, any distinction can be drawn 
between entertaining a fresh complaint 
and the rehearirig of the , original com- 
pl^t. The argmnent that the Magis- 
frate ha-^g made the order of dismissal- 
is fimctus officio applies equally to both 
cases and the formality of putting a fresh 
complaint caimot be said to create a 
jurisdiction which without such formality 
a Magistrate would not have passed. 

The remedy provided in Sections 436 
and 437, Cr. P. C, are only enabling pro- 
visions and do not take avray the jurisdic- 
tion vested in a Magistrate to rehear the 
complaint. The fact that the complainant 
)ias this remedy available to him. would 
not be a sufficient groimd for. holding 
that the Magistrate is not corripetent to 
revive the order of discharge passed bj^-v 
him, based on a technical reason such as 
absence of the complainant, 

I 8. In the result, I would hold that the 
order passed by. the learned Magistrate, 
on 16rl-1967 reviving the case against 
the accused was perfectly a legal order 
and the subsequent order passed by him 
on 26-4-1967 fr illegal I , would accord^ ^ 
ingly allow this application, set aside the' 
order dated 26-4-1967 passed by the 
learned Magistrate and order, that the 
case be sent down to the learned Magis- 
trate for disposal according to law. 

Revision allowed. 
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; Santosh Kuriiar Mohapatra- and and- 
• ther, Petitioners V: State' of . Orissa and 
another. Opposite Party. • . 

O. J. C.,Nos. 1006 and 1007 of 1969, D/- 
24-12-1969. ' 

Public Safety — Preventive Detention 
Act (1950), S. 3 ^ Activities prejudicial 
to maintenance of public order — Conno- 
tation and test of. 

An order under Section 3 can- be passed , 
to prevent a person 'acting in any manner 
prejudi.dai to maintenance of public 
order. Public order is the even tempo 
of the life of a community in various sys- 
tems. of life. When the activities of a 
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via Daltonganj and ReLba. The petitioner, 

■ respondrat nos. 4 and 5 and some others 
■filed applications for the grant of the said 
permit. On, the 27th of August, 1966, the 
R. T. A., considered the applications and 
the 'applicants present before the R. T. 
A. '.were ieard, and their claims were 
recorded. . The claims of the ’ petitioner 
and respondent no. 4 Messrs. , Gariga 
Motor Service were recorded as follows: 

"45. Sri Sarju Prasad Singh, Auranga- 
bad, Gaya— Experience of , 20 years. Offers 
to place latest model bus'. Running inter- 
state service also. Has got night-service 
between Ranchi and Garhwa. This ser- 
vice should go to fleet owner." 

.,"18., M/S. Ganga Motor, Service, Cart 
Road, Ranchi — ^Experience of 35 years. 
Displaced operator. Lost 17000 miles both- 
ways. Compensated with 500 miles. Has 
produced no objection ‘certificate fropithe 
Additional Superintendent, ' Commercial 
Taxes, Ranchi Circle. Has workshop and 
• Garage. Offers to place 1966 model bus.” 
The daim of respondent no. 5 was also 
recorded but the present application was 
not resisted by respondent no. 5 nor any 
argument was advanced on behalf of res- 
pondent no. 5, hence it is not necessary 
to quote the claim of- respondent ho. 5. 
After consideration of their claims res- 
pondent no. 1 granted permanent permit 
to respondent no. 4 by resolution dated 
27tli of August 1966 (Annexure B). The 
petitioner and four others appealed 
against the aforesaid resolution before 
the Appeal Board of the State Transport 
Authority, Bihar (respondent no. 2). The 
appeal was heard by the . Board on the 
23rd of January, 1967 and was rejected 
by order contained in Annexure C. Ag- 
grieved by the said decision of the Appeal 
Board, the petitioner filed a representa- 
tion -under S. 64A (Bihar Amendment) of 
the Act before the then Minister of 
Transport which' was rejected by order 
dated 15-6-67 (Annexure D). 

3. Mr. Lai Narayair Sinha, learned 
counsel appearing on behalf of the peti- 
tioner, • submitted that- the petitioner 
maintained night- service between Ranchi 
and Garhwa, wMch is substantial portion 
of the route advertised, and was in a posi- 
tion to give better facilities to the public, 
but in spite of that respondent no. 1 (R. 

T, A.) granted permit to respondent .ho. 4, 
on extraneous consideration that the pro- 
prietor of M/S. Ganga Motor Service (res- 
pondent no. 4) w'as a displaced operator. 
On appeal also, the Appeal Board with- 
out applying its mind to the claims of the 
petitioner vis-a-vis respondent no. 4, 
rejected the appeal,' without giving rea- 
sons as to why his application was being 
rejecte'd. He has drami our attention to 
the last paragraph of the order of the Ap- 
peal Board, the relevant portion of -which 
reads:. - 

1 ovn T3 q+ Ha rr 


A (B. D. Singh J.) . [Prs. 2-4] Pat. 289 

"The Appeal Board has to see, whether 
the R. T. A. had exercised . its discretion 
improi^rly or illegally. . . .1 do not think 
there is scope for interference with the 
R. T. A.’s decision. . . ” 

Learned counsel, submitted that' by these 
two ■ sentences it can hardly be inferred 
that the Appeal Board applied its mind 
- to the claim of the petitioner. The Appeal 
Board did not at all discuss petitioner’s 
claims; nor gave any reason as to why 
it rejected the appeal. In another por- 
tion of the judgment it simply narrated 
, the grounds of appeal of the petitioner, 
Avithout any discussion. 

In my opinion, the contention of learn- 
ed coimsel is well founded. It is not at 
all speaking order; nor. any reason has 
been given by the Appeal Board ,as to 
why the claims of the petitioner were 
rejected in comparison with the claims 
of respondent no. 4,. 

4. Mr. Basudeva Prasad, learned cotm- 
sel appearing on behalf of the respondent 
no. 4, fairly conceded that the Appeal 
Board has not applied its mind, but he 
submitted that so far the order of the 
Minister contained in Annexure D is con- 
cerned, it is a reasoned order and should 
not be interfered . with by this Court 
under its "writ jmisdiction. 

On the other hand, learned counsel ap- 
pearing on behalf of the petitioner sub- 
mitted that even the order of the Minis- 
ter suffers from the same defect. He also 
has not given reasons for discarding ' the 
claims of the petitioner. He has drawn 
our attention to the impugned order of 
■the Minister, and submi-tted that more or 
..less the Minister also followed the same 
pattern in disposing of the representation ' 
of the petitioner. In paragraphs 1 to 4 
he recited the contention of both the 
parties, and in .paragraph 5 he simply 
mentioned that after hearing the parties 
and after perusing the records filed by 
them he did not find any substance in 
the representation of tlie petitioner (Sarju 
Prasad Singh), yrhereas respondent no. 4 
(M/s. Ganga Motor Service) owned , a 
garage as well as a workshop at Ranchi; 
it was rimning a service between Ranchi 
and' Sabbalpur, and it had sufficient ex- 
perience of that locality. Besides, its pro- 
prietor was also a displaced operator. 
Therefore, he ordered that it was better 
to grant permit to respondent no. 4. 

Learned counsel submitted that even 
the petitioner had workshop and had to his ' 
credit an experience of 20 years. Besides, 
he had also night ser-vice between Ranchi 
and Garhwa which was a substantial por- , 
tion of the route advertised. According to 
him . the kfinister ought to have given 
reasons as, to why his claims were with- 
out substance.' He ought to have com- 
pared the claims of the petitioner vis-a- 
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vis respondent no. 4, before coining to the 
conclusion; so .that the petitioner could 
easily know what were ‘ the, reasons 
lor ■ discardihg his claims. • He further 
urged that - taking, into consideration the 
fact that respondent no. 4 was a (^splaced 
operator was an extraneous consideration ’ 
and should hot have , weighed with the 
Minister. ' He has drawn , our attention ' to , , 
section 47 (1) (a) and (d) of the Act, which 
provides that a Kegional Transport Autho- 
rity shall, in considering . an appUcation 
for a stage carriage permit,; have, regard 
to the following matters, namely: •' . 

“(a) the interests of the public, general- ■ 
ly;', . , ‘ 

, xx , XX XX ■ 

■ (d) the benefit to any particular loca- 
lity or localities likely to be afforded by 
the service;” 

According to hiin, - those were the main 
considerations for deciding the issue. He 
has also referred to section 43A ' of the 
Bihar Amendment whidi reads: . , 

"The State Governmierit may issue'such 
orders- and directions as , it may consider 
necessary, in respect of any, matter- relat- 
ing to road transport, to the State Trans- 
port Authority or Kegional Transport 
Authority; and such Transport Authority 
shall give effect to, all such orders and 
directions.” . - , . 

According to liim, the providon ' contain:* 
ed in section- 43A should not be interpret- 
ed as authorising the Government to issue 
orders and directions, to the ., authorities 
exercising quad-judicial- power's.- There- 
fore, he submitted that even if the State 
Government acting under S. 43A had issu- 
ed any mcecutive direction’ regarding con- 
sidera'tion of displaced operator it_ should- 
not have' weighed with the decision of 
the R.. T. A., Appeal Board, and the 
Minister, while' disposing, of the claims of, 
the petitioner •’vis-a-’vis respondent ho. 4. 
In order to support his contention , he 
relied on a decision of ; the, .Supreme 
Court in B. Rajagopala Naidu v. State 
Transport Appellate .‘Tribimal, Madras, 
AIR 1964 SC 1573; where . their Lordships 
at page 1580, observed: 

",(20) There ,is apother consideration 
which is also important. If S. 43Aniitho- 
rises the State ' Government to issue 
directions or orders , in that, wide sense, 
S. 68 would become redundant and safe- 
guards .so elaborately pro-vided by S. 133 
while the .State Government purports to 
exercise its authority under S. 68, would 
be meaningless. If orders and directions 
can be issued by- the , State Government 
which are not distinguishable from statu- 
tory rules, it is difficult to see why sec- 
tion 68 would have dealt with that topic 
separately and should ' have , pro’vided 
safeguards controlling the exercise, of that 
po’wer by S. 133. 
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■ (21) It is likewise significant that 'diree^ cc 
tions arid orders issued under . S. 43A, are . ; 
not required to be published nor are they ' 
■required to be communicated to "Hie •par-,;',' ;■ 

, lies whose claims ' are , affected by. thefn. ; ' 
Proceedings before’ the Tribunals wMch - 
deal' with the apphcatidns f of -permits are , , , 
in the, nature of quasi-judicial proceedings , 

, hnd it would ' indeed be very .’strange' .if ' , 
the Tribunals are required to act upon . 
executive orders or directidhs . issued 
under S, 43A .’without conferring on the 
citizens a rright . . to .know ’ ■what those 
orders are and to see that they are pro- 
perly enforced. The very fact, that these ■ 
orders and directions have been consis- 
tently conadered by judicial decisions as ' 
administrative or executive orders which 
do not confer, any, right on the citizms r 
emphatically brings out the true, position 
that these orders and .'directions are hot ^ , 
statutory rules and cannot, therefore seek . 
to fetter the exercise of’ . quasi-judicial 
po’wers conferred on the Tribunals .which > 
deals ’With’ applications for permits' and." 
other cognate, matters.”’ 

He contended that the Minister ought to 
have given reasons for discarding the 
claims of the petitioner as he- was ;exCT- 
cising quasi-judicial pow;er and he, relied 
on a decision of the Supreme Court in . 
Bhagat .Raja ,v.’„ Union of India, AIR 1967 * 

SC 1606 , ’Where their Lordships at p. 1610 ' 
in paragraph, 9' b'bserved: , ' ‘ . , 

"(9) Let us how examine, the question 
as to whether it was incumbent on the . : 
Central Government to gi’ve any reasons ' 
for its decision on review. ’ It y/as argu-. ; • 
ed that the very exercise of judicial or. 
quasi-judicial powers in the case of a 
tribunal entailed upon it ah obligation to , - 
give reasons for arri’ving .at a ’decision for 
or-^against a .party. The decisions, of tri-. 
bunais in ’'India are subject to .the "super- . ' 
’.■visofy powers .of the Tiigh Courts; under 
Art. 227 of the Constitution and of appel- 
late powers of this Court under Aft. 136, 

It goes -without , saying that , both the 
. High Court . and this ;Court are ' placed . 
under a great disadvantage if no reasons ‘ 
are given and the revision is . dismissed . 

. curtly by the vUse of the single .word 
‘rejected’, or, 'dismissed’. In such a case, , 
-this Court can probably only exercise its 
appellate jurisdiction satisfactorily . by 
examining , the entire re.cofds of tlie case 
and after giving . a hearing, come to. its 
conclusion on the merits, of the .appeal; 
This will certainly be , a very unsatisfac- 
tory method of dealing with the appeal,. 
OrdinarUy, in a case like- this, if the State. 
Government gives sufficient reasons for. 
accepting the . application of one party and 
rejecting that of the others, as it: must, 
and. the Central Government ^adopts the 
' reasoning of the State Government, this 
Court may proceed, to examine whether 
the reasons 'given are sufficient for the 
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purpose of upholding the decision. But,, 
when the reasons . given in the order of 
the State Government are scrappy or 
nebulous and the . Central Government 
makes no - attempt, to clarify the same, 
this Court, in appeal may have to exa- 
mine the case de novo without anybody 
being the wiser for the review by the 
Central Government. If the State Gov- 
, "ernment gives .a number of reasons some 
'of which are good and some are not, and 
the Central Government merely endorses 
the order of the State Government with- 
out specifying those reasons which accord- 
ing to it are sufficient to uphold the 
order of the State Government, this Court, 
in appeal, may find it difficult' to ascer- 
tain which are the groimds which, weigh- 
ed with the Cental Government in up- 
holding the order of the State Government. 
In such circumstances, what is known as 
a 'speaking order’ is called for.” 

. 5. Learned counsel basing his conten- 
tion on the above observations emphasis- 
ed that it was incumbent upon the Minis- 
ter to have indicated in his order as to 
what was the reason which impelled him. 
to decide against the ■ petitioner. Even 
assuming that the Minister was not in 
favour of encourgihg monopoly as hinted 
by learned counsel for the petitioner, it 
was necessary for him to say so, so tiiat 
this Court may examine under the super- 
visory power as to whether he had given 
valid reasons or not or whether he appli- 
ed his mind' in the interest of the public, 
as provided under section 47 of the Act, 

6. On the other hand, Mr. Prasad, 
appearing on .belialf of respondent no. 4, 
contended that the order of the Minis- 
ter was valid and needed no interference 
hy this Court tmder writ jurisdiction. The 
permit was granted to the respondent 
no. 4 not solely on the 'ground of being a 
displaced operator. Apart from experi- 
^ence. this was considered as an additional 
“ground. He contended that the principles , 
laid down in AIR 1964 SC 1573 (supra), 
which' has been relied by the petitioner, 
are not applicable to the instant case. He 
' has drawn otsr attention to paragraph 24 
of the judgment. In that case, according 
to him, the R. T. A. was 'solely guided by 
the direction given by the State Govern- 
ment under section 43A of the Act, but 
in the instant .case no such direc- 
tion v/as given to the R. T, A- 
Neither the R. T. A., nor the Appeal 
Board nor the Minister has considered 
the same as per direction by the State. 
He further submitted that none of them 
can be said to have been influenced by 
such a direction.. In the present case 
the fact that the ' proprietor of M/s. 
Ganga Motor Service was a displac- 
ed operator was taken as an additional 
ground for granting the permit, and it 
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was not taken' a^ the sole groimd there- 
for. He referred to an- unreported judg- 
ment of this Court in M. J. C. No. 276 of 
1962, D/- 10-12-1965 (Pat) where their 
Lordships were considering . a similar 
point as to whether the ' .Minister was in- 
fluenced by the direction given by the 
State Government under section 43A of 
the Act. There also AIR 1964 SC 1573 
(supra) was relied’ and referred to by the 
petitioner of that case. Their Lordships 
observed that the argument of the peti- 
tioner could not be sustained. Their 
Lordships held -that if the sole groimd for 
preferring a person was that Tie was dis- 
placed . operator, there might have been 
sonae force in the contention, but if the 
Minister thought that a person, who was 
experienced and who was also a displaced 
operator should be given preference, he 
committed no error of law apparent on 
the face of_ the record. Their Lordships 
also made it clear in the said judgment 
that by giiang preference to displaced 
operators the tendency for monopolistic 
control may be very much checked as 
pointed out by their Lordships of the 
Supreme Court in Sri Rama Vilas Service 
(Pj Ltd. V, C. Chandrasekharan. AIR 1965 
SC 107. 

7. In my judgment, this contention of 
learned counsel for the respondents is 
well grounded. In the instant case also, 
the R. T. A. or the Minister has no"! 
granted the permit on the sole considera- 
tion that the proprietor of respondent 
no. 4 was a displaced operator. Therefore, 
clearly the principles laid do\vn in AIR 
1964 SC 1573 (supra) are, not applicable 
to the present case. 

In my opinion, the crucial question to 
be decided in the instant case is whether 
the Minister while passing the order has 
given reasons for rejecting the repre- 
sentation of 'the petitioner. Mr. Prasad, 
appearing for the respondent, submitted 
that the order of the Minister is speaking 
order. He has drawn our attention to 
paragraph 3 of the order wherein the 
Minister referred in detail to the claims 
of petitioner regarding his experience in 
the line because he was plying several 
buses on the route Ranchi-Daltonganj and 
he owned garage also. According to 
him,, this shows that he definitely had in 
his mind the claims of the petitioner and 
in. paragraph 5 he clearly mentioned that 
after hearing the. parties and after perus- 
ing the records, he found that the repre- 
sentation filed by the petitioner had no 
substance. , Thereafter he observed that 
M/s. Ganga Motor Service had garage 
and workshop at Ranchi and was runn- 
ing service from Ranchi to Sabbalpurand 
had also sufficient experience of service. 
He further added that the proprietor of 
M/s. Ganga Motor Service was also a- dis- 
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placed, operator. Thereforef- 'Ke ordered 
that it was valid and. proper to grant per- 
mit to M/s. Ganga Motor, Service. Learn- 
ed counsel urged that' nothing else was 
needed. He considered the claims of both 
the parties and then came to a definite 
conclusion. In order to support his con- 
tention he relied on a decision iii-.P. I. 
Scaria v. P. K. Krishnan Kair AIB 1957 
Trav-Co. 254 where their Lordships', 
observed that where reasons were ‘ given- 
by the Road Traffic Board in the order 
refusing an application for permit, ihe 
fact that the order could with advantage 
have -been written in a more detailed arid 
elaborate fashion, was no reason to hold 
that it did not comply with the provisions, 
of sub-section (7) of section 57 of the Act. 
Learned coimsel further urged that the 
Minister by giving p^mit to respondent 
no. 4 was also ■ controlling monopolistic 
tendency as the petitioner was already 
running the bus on the major portion* of 
the route and relied on the . decision of : 
the Supreme Court in AIR 1965 SC 107, 
referred to above. ' ■ . . • , 


. 8. , I am hot impressed with' this con- 
tention of learned counsel for die respon- 
dent. If the Minister did not grant per- 
mit to the petitioner in order to avoid 
monopoly, he ought to have said so clear- 
ly in the -order. The Minister in' his 
order has not given reasons as to why 
he did not find any • substance in the 
representation filed by the .petitioner. A 
litigant is expected to know-the. reasons 
for dismissal of his application so that he 
may, if advised, -'take necessary step, 
against the said, order. It 'is well esta- 
blished that the order . of the Minister 
is subject to the supervisory . powers of 
the High Court under Article 227 . of the 
Constitution. If reasons are not given in 
the order this Court also is ..placed 
under a great disadvantage. In such cir- 
cumstances what .is.'kno-wn as "speaking 
order” is called for. What -will be a 
"speaking order”; it is apparent, depends 
upon the facts and circumstances, of each 
case. In my view, in the .instant case' 
the Minister has. not given reasons, for 
rejecting the representation of the peti- 
tioner. It is true that he eriumerated the 
contentions arid the demris- of both the 
parties; it, is also -true that he stated,' in 
his order -that after hearing the parties, 
land perusing the records, he did not find 
any substance in the representation of 
:the petitioner, but in iny judgment, - that 
is not enough. He -ought to have compar- 
ed -the claims of both the parties, and 
tlien ought to have stated as to why he 
thought the claims of M/s. Ganga Motor 
Service superior to those of the petitioner, 
E-veri while enumerating the claims of 
the petitioner, it -seems that he omitted 
to consider -the petitioner’s claim regarding 
the night service. According to me, the 
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• which has been relied by learned counsd 
for the respondent, is not' applicable, in 
the instant case. , In that case, .as it -ap' 
pears. Trpna . paragraph; 4 at page -255, 
reasons , were given both in Ext; A. the 
order of the ;Road< Traffic, Board, and in 
Bxt^ • B,; whereas the order, of C.,- R: T, B., 
was merely'- confirming the order - of the 
Road .Traffic Boai’d; .In those circuins- 
tances, it was considered that it was not 
necessary to give treasons in: -the terms of 
..■section 57, "clause ,(7) of -the Act.. In the 
instant case, it is ..admitted case . of the 
parties that '..the 'order . of.;the Appeal 
Board is not at all "speaking order”.. Tn 
. that -view of "the matter, -when the repre-: 
-sentation -was made . hy .the petitioner: 
against that order, it -was iricxuhbent uponi 
the Minister, if he; wanted to reject thel 
representation, to; give sufficient . reasons] 
to enable this Coiirt to judge , -whether the, 
reasons for. rejection were valid. .Thej 
; -words , "as it thinks fit” appearing in sec-| 
-tion 64A of the Act - (Biliar,' Amendment), 

' cannot he' equated -with -the words :"to its] 
o-wn satisfaction”. A- Minister mav bei 
empowered to, confirm -or refuse a per-] 
mit. In making his : decision he is entiti- 
ed to, exercise a very , -wide discretion, but 
he, is imder. a legal duty to give reasons; 
the repositoiy of a discretion , is under a 
legal duty to observe certain requirements] 
that condition the manner in which ■ its 
discretion may be exercised. In Padfield 
v.'.Mirdsfer of Agriculture^ - Fisheries and 
' Food, (1968) 1 All LR 694 it was observ- 
■ ed that where a statute conferring a dis- 
cretion on. a Minister to exercise or not .to : 
exercise a power did hot expressly limit', 
or define the, extent of his discretion and. 
did not require him to give, reasons for, 

. declining ‘.to exercise the' power, liis dis- 
cretion might ’ nevertheless be limited to, 
the extent that it must not be so usedj 
whether by reason of misconstruction of 
the statute or other reason;' as to frust- 
rate the objects of the statute , which con-, 

, -ferred' it. It can hardly be disputed that 
while granting a permit under the Act, 
.the' interest of the public generally, and 
. the benefit to , any particular locality or 
-localities likely to be. affected by the ser- 
, vice are.' of paramount importance. A 
Minister is a public Officer . appointed to 
discharge a public discretion affecting 
members of the , public;, if he does ' not 
give 4 ny reason for,’ his decision it may 
be, if the circmnstances warrant it, that 
a court may be at liberty to come to the' 
conclusion that he had ho good reason- for 
reaching that conclusion and directing him 
by a prerogative • writ to . reconsider it., 
The authority must genuinely • address it- 
•self to, the matter- before it. It must have 
regard to all relevant considerations and 
must not seek, to promote. purposes alien 
to the letter or . to the spirit of the legis- 
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lation that gives it power to act .and must, 
not act arbitrarily. It is desirable ' that 
the authority should openly state any 
general principle by. wliich it intends to 
be guided in exercise of its discretion. .1 
am convinced that in the instant case, the 
Minister has not discussed the claims of 
the respective parties and. has not . given 
reasons -for rejecting the representation 
of the petitioner. It is not a "speaking 
order”. Therefore, it cannot be sustain- 
ed. It has got to be quashed and the 
case remitted back for a fresh hearing and 
deciaon of the petitioner’s representation 
'in the; light of observations made above 
and in accordance with law. The State of 
Bihar is at present- under President’s 
Eule. hence' instead of the case being 
transmitted to the Minister of Transport, 
let it be_ transmitted to the Adviser 'to 
the Governor of Bihar (in charge of 
Transport Portfolio) for disposal. 

9. In the result, the apphcation is 

allowed, but in the circiunstances there 
will be no order as to costs. It 'will 
however, be open to the respondent no. 4 
to move the Adviser concerned to allow* 
him to ply the service pending the final 
disposal of the representation of the peti- 
tioner. ■ - 

10. A. B. N. SINHA, T.i I agree. 

Petition allowed. 


AIR 1970 PATNA 293 (v' 57 C 47) 
SHA'MBHU PRASAD SINGH, J. 

Purshottam Earn Agarwal and others. 
Petitioners v. State, Opposite Party. 

Criminal Ee'vn. Nos. 39 and 43 of 1969, 
D/- 26-8-1969, against order of Sub. 

DivnL Magistrate, Muzaffarpur, D/- 9-10- 
•1968. ■ , ■ . 

(A) Criminal P. C. (1898), S. 117 (1) 
and (3) and S. 107 • — No action under 
sub-s. (3) before enquiry under sub-s. (1) 
— - Effect. 

No action Under section 117 (3) can' be 
taken before an enquiry under sub-s. (1) 
of that Section has started and such an 
enquiry cannot start unless the parsons 
against whom a proceeding, under S. 107 
has been dravm up have appeared before 
the Court. . ' ' (Para 3) 

(B) Criminal P. C. (1893), S. 117 (3) — 
Initi^ order itself illegal — Order imder 
sub-s. (3) must also be set aside. 

(Para 3) 

(C) Criminal P. C. (1898), S. 107 — 
Petitioners opening daily market near 
Government market • — Interference ■ by 
Thikedars of Govt, with free choice of 
shop -keepers — Magistrate should have 
drawn proceeding nndcr S. 107 against, 
Tbiliedars rather than against petitioners. 

(Para 4) 
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■ . J. N. . Verma, , Dindayal Sinha and 
Suresh Chandra Pd. Sinha, , for Petitioners; 
Chhatrapati Kumar Sinha. - for State. , , 

_ ORDER: These two applications in revi- 
. sion arise out of the same proceeding 
under Section 107 of the Code of Criming 
Procedme' (hereafter' to be referred as 
'the Code’ hence they have been heard 
together and are being disposed of by a 
common judgment. Criminal Revision 
No. 43 of 1969 is by twelve members of 
the second party to the proceeding and is 
directed against an order dated the -8th 
October 1968. Criminal Ee'vision No. 39 
of 1969 is by four other members of the 
second party to the same proceeding and 
is directed against an order dated the 9th 
October 1968. 

2. It appears that the Circle Officer, 
Sahebganj Achal in the district of Muza- 
ifarpur sent to the Sub-Divisional Magis- 
•trate, Sadar Muzaffarpur a letter .dated 
the 30th September, 1968, stating -that 
petitioners 1 and 2 of Criminal Revision 
No. 34 of 1969, and their father, Shan- 
kar Prasad Agarwal were going to open 
a daily market with effect from -Uae 1st 
. of October 1968, at a distance of hardly 
l/4th of a furlong from the Hawalganj 
Nawanagar Kothia Bazar of the Govern- 
ment and that if they were allowed to' 
open a daily market, the Government 
• market would be totally finished result- 
ing in a loss of five to six thousand 
rupees per annum to the Government. 
The Circle Officer, accordingly, requested 
the Sub-di-visional Magistrate to take im- 
mediate necessary action so that the Gov- 
ernment market may not be hampered, 
and to issue direction to the Officer-in- 
charge Sahebganj Police Station to stop 
the opening of tire said market from the 
1st of October, 1968 till the final decision 
(of the Sub-di-visional Magistrate). The 
Sub-di-visional Magistrate was also requ- 
ested to, take immediate action tmder sec- 
tion 107/144 of the Code. 

On receipt of this letter, which has 
been made Armexure '1’ to the petition 
the Sub-divisional Magistrate registered 
case no. 866 of 1968, under section 144 of 
the Code and directed the police to takei 
action -under setcion 151/107 of the Code. , 
That order is not before me but the eu'd- 
stan'ce of it has been mentioned in the 
impugned order dated the 8th October, 
1968. It is not quite clear that when a 
proceeding was drawn .up under S. 144 
and not under section 107 of the Code, 
how could the Sub-di-visional Magistrate 
ask the pohee to take action imder sec- 
•tion 107 of the Code. On the 5th of 
October, 1968. the Circle Officer, Saheb- 
ganj, sent a letter (Annexure -'2’ to the 
petition) to tlie Officer-in-charge Saheb- 
ganj Pohee Station stating therein that 
in. spite of imposition of an order under 
section 144 of the Code, the market has 
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been started ori .the 1st of October 1968, trate was wrong,, but has contended that ' 
and that the party concerned were, ready the • Magistrate has also, passed another - 
to; take law into their own hands forcibly order for execution of bonds -under, sec-, 
against ' the . Government employees. He tion 117 .(3) , of the Code bn the .2nd of; , 
requested the Officer-in-charge to make ■ November, .1968, after the petitioners ap^ .- 
over . to him a copy of the report which peared before him and they have execut-; 
was going to., be . submitted to the Subdi- ed the bonds. In the ' circumstances he 
visional Magistrate. It was also. pointed . has submitted that even if the, issue of 
out in. the letter that the incident creat- show cause notices for action under sec- 
ed by the party by holding a parallel tion 117 (3) of. the Code by orders dated 
market against the open defiance of the 'the 8th and 9th of - .October, 1968, 'be . 
Government orders proved that there was wrong, thdy should hot be set aside by 
no law and order in the Sahebganj Mar- .this, court in exercise of re visional powem, 
Icet. He also forwarded a copy of this ' It is not, however, necessary to decide' 
letter to the Subdi-visional Magistrate. this question as Mr. .Verma'^.has : also' 

attadved -^e drawing up of the proceed- 

On the 8th October, 1968, the Subdivf- ing itself and is going to khcceed on that 
sional Magistrate drew up a proceeding . point. If the' initial order itself , is Hiegal, 
under section 107 of the Code against the the order imder section 117 , (3) of the 
petitioners of Criminal re'vision no. 43 of Co'de must also be set aside, 

1969. Perhaps it "was drawn on ■the basis ^ 

of Annexure '2’ to the petition, but there '4. The con'tentidn of Mr. \V*enna & 
is nothing in the order itself .to indicate that ■the materials before, the Subdivi- 
what materials other than the letter of sional Magistrate did .not- justify dra'wing 
the Circle Inspector dated the 30th Sept- up a- proceeding under section 107 of the , 
ember, 1968, he had before' him to justir Coda He. has . submitted . that every, 
fy starting of a proceeding under S. 107 citizen of the cotmtry has got fiindamen- 
of the Code. By the same order he also , tal right as guaranteed by Article 19 of , 
issued notices to the petitioners of Crimi- . "the Constitution of India .to carry on any - , 
nal' Revision No. 43 of 1969 caTTing upon ' trade and business and neither the Cir-^ 
them to show cause as to why they should cle Officer was right in asking the Sub-, ' 
not be ordered to execute ad interim divisional Magistrate not to allow some ' 
bonds of Rs. 2000/- with two sureties of of the petitioners to open a market of 
like amount each under section 117 (3) of their own near the Government market 
the Code. On the 9th of October. 1968, ./as that would d imin ish the income of the ; 
he received a report, of the Officer-in- Government,, nor the Subdivisional Ma^s- 
charge Sahebganj Police Station and ’trate was right in starting a rnroceeding' . 
drew up a proceeding ■under section 107 " under S. 144 or ' .under - section 107 of the 
of the Code against the petitioners, of. Code against the petitioners on that baas,' . 
Criminal Re-vision no. 39 of 1969. He also There is nothing in the letter of the Cir^ 
sent notices to them under section 116 ( 3 ) cle Officer dated the 30th Septembery; 
of the Code. In the police report it is 1968, that the petitioners were likely to 
stated that -the Thikedars of the Govern- break the peace. Even .in his letter dated . , 
ment market were requesting the Shop- the 5th October, 1968. to the Officer-ih- 
keepers not to go to the newly started charge Sahebganj , Police • ; Station he did , 
market of petitioners 1 and 2 of Criminal not allege that the petitioners had really , 
Re-vision No. 43 of 1969, on which some, of committed any act lilcely to cause a ■. 
the petitioners retorted them and became breacli of the peace: He ; merely stated , 
prepared 'even to assault them. -After this that it was reported to him that they ; 
tile situation became tense and there -was were ready to take law into their, o-wn . 
likelihodd of a breach of the peace. hands forcibly, against the Go-vemment.' ; 

.employees, 

3. Mr. J. N. Verma for the petitioners , ... . ... / .. 

has- contended that unless the petitioners In tlie police report also .there is noth-, 

. had appeared in an enquiry as conteni- Ing td^ mdicate that ■ the petitioneiP took . 
plated under section, 117 (1) of the Code, ' the initiative and on tha-t account there, 
tiie Subdivisional Magistrate could not was an apprehension of a breach of the 
have issued notices imder section 117 (3) peace. Only when the Thikedars of . 
of the. Code. "It is now -well established Government market started interfering, 
that no action under section 117 (3) of •with the free choice of the. shopkeepers . 
the Code can be taken before an enquiry either , to go to the newly established 
under sub-section (1) of that Section has ’ market of some of the petitioners or to 
started and that such an enquiry cannot the Government market, the trouble, 
start unless. the persons against whom, a- started. Mr, Sihha has urged that , the . 
proceeding under section 107 of the Code Thikedars. had eveiy right to requ^ the 
has .been drawn up Imve . appeared before shopkeepers peacefully not to go to the 
the Court Mr. C. K; Sinha appearing on • newly started market but to tiie Govern- , 
behalf of -the State has frankly conceded ' ment market That may be. so, but .the .,.;? 
that. this part of the order of the Magis-- police report, read as a whole infficates - 
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that the -Thikedars of the Government 
market went near the newly started -mar- 
ket and started canvassing to the 
shopkeepers . not to go to the new 
market, but to the Government marr 
ket. , : In, the circumstances, if some 
of the petitioners abused them, it 
cannot be said that tliey were responsible 
for a breach of the peace; Really it was 
the Thikedars of the Government market 
whose action' was responsible. 

In the circumstances, the Subdivisional- 
Magistrate rather shpuld have drawn up 
a proceeding under section 107 of the 
Code against the Thikedars of the Gov- 
ernment market and those Government 
employees who were supporting them and 
thus interfering with the exercise of the 
fundamental right of the petitioners of 
carrying on trade and business. The_ two 
^impugned orders of the Sub-divisional 
Magistrate drawing up of the proceedings 
imder section 107 of the Code against the 
petitioners as well the consequential order 
for execution of interim bonds by the 
petitioners under section 117 (3) of the 
Code have to be quashed, 

5. Before cloang the judgment, I woiild 
like to observe that this case provides an 
instance justifying that sooner, the execu- 
tive and judicial powers even in respect 
of preventive matters, such as- proceed- 
ings under Ss. 144.' i07 and 145 of the- 
Code are completely separated, the bet- 
ter. Really the Subdivisional Magistrates 
are not to be blamed because in the 
changed circumstances they have to look 
after the rights of State in the Govern- 
ment properly, and at the same turie 
carry out ju<hcial functions and there is 
bound to be conflict between the two. It 
. is really the system which is to be blamed. 
However so long separatioii does not 
take place, they have to act in such a 
-way that their judicial orders are not 
called improper. 

6. In the result the applications are 
allowed and the orders dated' the» 8th 
and the 9th of October 1968, are quashed.- 
If there be an apprehension of a breach 
of the peace in future, it will be open to 
the Subdivisional Magistrate to start a 
fresh proceeding under section 107 of the 
Code, but not' in such a manner as to 
interfere with the fundamental rights of 
the petitioners. Before starting proceed- 
ing he should satisfy himself as to who is 
really at fault; whether tlie petitioners or 
tlie Government Thikedars and employees. 

Applications allowed. 
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N. L. UNTWALIA AND 
KANHAIYAJI, JJ. 

Management of Rodio Foundation 
Engineering Ltd. and 'another. Petitioners 
■V. State of Bihar and others, Respon-' 
dents., , 

Civil Writ Jurisdn. Cases Nos. 3, 123 
and 124 of 1969, D/- 15-4-1969. 

(A) Industrial Disputes Act (1947), Sec- 

tion 10 — Tribunal’s power to majke in- 
terim orders — Question of bonus under 
reference — Interim order directing de- 
posit of two months’ wages for payment 
to worlonen if they succeeded — Case for 
such an interim order not made out •— 
Order, held, beyond the competence of 
the Tribunal. (Para G) 

(B) Industrial Disputes Act (1947), Sec- 
tion 2(j) and (s) — Government under- 
taking construction of a dam — Person or 
firm associated with the work as indepen- 
dent contractor or otherwise would also 
be 'industr.y’ — Labourers employed by 
such person or firm would be 'workmen’. 

Although the construction of the 
Tenughat Dam as a unit may be an in- 
dustry carried on by the Bihar Govern- 
ment, its different operations carried on 
by independent contractors (firm of 
manufacturers or businessmen) would also 
be different industries within the meaning 
of the Act and the labourers employed by 
such different industries will be workmen 
within the meaning of the Act. 

(Para 9) 

(C) Industrial Disputes Act (1947), Sec- 
tion 2(s) — Workers and Independent 
labour contractors — Payment on daily 
rates or employment on temporary basis 
themselves not decisive. 

The mere fact that workers are paid on 
daily rates or have been employed on tem- 
porary basis will not malre them indepen- 
dent labour contractors. AIR 1958 SC 388, 
FoH. (Para 10) 

(D) Industrial Disputes Act (1947), Sec- 
tion 2(s) — Master and servant relation- 
ship — Existence of, a pure question of 
fact — Right to control and supervise the 
work is an important test. 

The question if the relationship between 
parties is one as betv/een master and ser- 
vant is a pure question of fact, the, impor- 
tant test for determination being the ex- 
istence of the right in the master to 
supervise and control the work done by 
the servant not only in the matter of 
directing what work the servant has to 
do but also the manner in which he shall 
do his work. AIR 1957 SC 264 & AIR 
1958 SC 388, Folk (Para 10) 

(E) Industrial Disputes Act (1947), Sec- 
tions 2(k) and 10 — Industrial Dispute — 
Power of Government to make reference 
— Existence of dispute decided with re- 
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ference to facts of each caso demand , 
and a refusal ofdt are not always neces- 
'sary. ' ’ • ' , ’ ' 

Dispute about the reason for stoppage 
of work is an industrial dispute mthin the 
meaning of Section 2(k); In such cases, 
no specific demand by .the worloneri was 
necessary to bring iti.to_ existence an in- 
dustrial dispute. Exercise , of the powers, 
under Section 10 of -the Act would not 
depend upon the relief asked for by the 
workmen. The sine qua non of tlie 
ercise of the power is that in the opinion 
of the appropriate Govermnent some in- 
dustrial dispute. must exist or there, must 
he an apprehension in regard, to that. , A 
dispute need not necessarily , be preceded 
by a demand and a refusal in express 
terms by the parties concerned. AIR 1952 
Pat 210 & AIR 1968^ SC 529, DM. , 

IParas 15 and 161 

(F) Industrial Disp utes Act (1947), Sec- 
tions 10, 2(1) and 25-FFF — Reference con- 
cerning an alleged. lock-out — ■ Employer 
denying , lock-out — Case of fdosure of 
business not pleaded — Question if there 
was lock-out, held, could not be decided 
as a preliminary issue. AIR 1869 SC 90, 
Disk; AIR 1963 SC 569, Ref. 

(Paras 18 and 19) 

(G) I ndust rial Disputes Act (1947), Sec- 

tion 25-FFF — Closure — Expression 
means factual closure of business and not 
its pretension merely closing of place of 
business. AER 1969 SC 90, Foil. ; 

. . (Para 19) 

Cases Referred: Chronological Paras 
(1969) AIR 1989 SC 90 (V 56) = 

(1968) 34 FJR 393, Kalinga Tubes ’ , 

Ltd. V. Their Workmen ' 19, 

(1968) AIR 1968 SC 529 (V- 55) =■ 

(1968) 1 SCR 515, Sindhu Re 
Settlement Corporation v. Indus- : - ' 
trial Tribunal Gujrat ' - — 15, 16- 

. (1963) AIR 1963 SC 569 (V 50) = ■ 

V (1963) 3 SCR 548, Management of 
Express Newspapers (Pvt.) Ltd,: 

V. Workers - ■- 19 

(1958) AIR 1958 SC 388 XV 45) *= 

1958 Cri LJ 803 (2), Chintaman 
Eao V. State of- Madhya Pradesh ' 10 
(1957) Am 1957 SC 264 (V 44) = 

1957 SCR 152,. D. C. Works Ltd, 

,v. State of Saurashtra 10 

(1952) AIR- 1952 Pat 210 (V 39), 

‘ Members of Sasamusa Workers 
, Union V. State of Bihar , 15,16 

B. C. Ghose, Pumendu Narayan, S. K.,- 
Chatopadhyaya, for Petitioner^, Tarakant 
Jha, Karuna Nidhan Keshava, for Respon- 
, dents. . ■ ' . ■ ' • 

UNTWALIA, J . These three writ ap- 
plications, filed by , the Management of the 
Eodio . Foundation Engineering -Limited 
and Hazarat and Company, Tenughat Dam 
Site, , arising out of two reference' cases 
■under ' the industrial . Disputes Act, 1947 
(Central Act 14 of . 1947— hereinafter called 
■the Act), have been heard together and 
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’ this judgment will dispose them- ofi- . • ■ 

‘ 2. The ' petitioner’s . 'case hi all -these. 
three cases is that the petitioner comp^yr r. 
was formed in India, out .of collaboration - 
of -the Rodio Foimdation . Engineering 
•limited , of Switzerland and Hazarat arid ' 
Company, of ’ ' Bombay. ' The company 
•formed on collahoratiori is a- firm of con-, -' 
tractors for T special foundation. , under. 
various Government schemes. It obtained • 
■two ' contracts from; the Governriaerit of ' 
Bihar in connection with the '.Bihar Gov- . 
ernment’s Tenu Ghat Dam Project oiie in .. . 
1966' for' concrete diaphragm, /'arid, the .■ 
other ia/1967 for drilling and grouting of , 
foundation, , The' company started work . , 
at the site in 1967, and its establishment , 
at the project site \vas established some ■ , 
-time in or about April, -1967. 

' ■In the 7th and 8th paragraphs of the- 
■writ applications in C. W, J. C. 123 and 124' ; .* 
. of 1969, both filed on the 31st January,' 
1969, the statement -is that the work urider 
the company’s contract relating to cori-" 
Crete ■ diaphragm was ahriost . complete . ' 
and the. services of the bulk of the daily , : , 
. rated temporary workmen, who ■were em- 
■ployed in connectiori -with such . opera- ; 
■fions, had been terminated when such 
worlonen became surplus to the. company’s . 
requirements. ' But,, in so far. as the com- 
pany’s ^contract relating to drOling and 
.groutirig of foimdation of the Tenughat 
Dam Project was concerned, its operatioris ' •. 
■were stated to be nearing completion ' on , 
the date of the filing of ■the two . a'bplica-, . 
■tions. The company entered into an agree-; 
ment with the Bihar Rajya Nadighati 
Evam Sinchai Karamchari Sangh ■ (herein- 
after called the Sangh) on the SOth August, 
1967. A copy of this agreement is An- 
nexure,,'A’ to the counter affida'rit tiled on 
behalf , of the Sangh. ^ . 

3, The petitioner’s case further Is •that ' , 
while, the .agreement aforesaid ' was in 
force, in accordance -with the provisions , 
of Section 18 of the Act, the labourers . 
again raised a dispute and presented a 
charter of demands -to the petitioner com- 
pany, wherein various claims were, made,- 
including a claim for bonus for the years 
1966-67 and 1967-68. The Government of ; 
Bihar made a reference of the' industrial . 
dispute between the petitioner company i 
arid the S'angh, which is .Respondent No. 3. 
in all the three applications, under Sec- 
tion 10(1) (d) of the Act, in respect of tlie 
demands made by fbe labourers in- their 
charter of demands subinitted to the ... 
inanagement, including, the one regarding 
bonus. This reference is dated the 8tb rif 
July, 1968,' on the basis of. which ,Refe-: ■ 
rence Case No. 44 of 1968 was started 
before the Industrial Tribunal, Bihar, at ; 
Patna. ■ A copy 'of this reference is An- - 
nexure -2’ to the writ application in C. -W. 

J. C. 123 of 1969. The petitioner filed its 
written' statement' in this reference case . < 
on the lSth October, 1968, a copy of which 
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is Annexure '4.' > • ' . 

On. the 15th October, 1968, the Sangh 
filed an application before the Industrial, 
Tribunal , for interim relief of six month’s 
wages .to the workmen concerned and for 
directing the management riot to shift any 
machinery and plant from the work site 
during the pendency of the reference: The 
' company filed its objection on the 26th 
October, 1968. .Copies of the application 
of the Sangh and the objection of the 
company are, respectively,. Annexures *4’ 
and '4/1’ in C. W. J. C. No. 3 of ' 1969. On 
the 7th November, 1968 the Tribunal made 
an order, a copy of which is Annexure '5' 
in C. W. J. C. 3 of 1969, directing the 
irianagement to- deposit two months wages 
of each workman \vith 'the Tribunal to be 
paid to the worlonen, if they succeeded in 
respect of their claim for bonus. The 
company, in C. W. J. C. 3 of 1969, chal- 
lenges -the legality and propriety of this 
■ order. 

4. Now I may state certain facts ■with 
reference to what happened on or about 
the 15th of May, 1968, at the work site. 
According . to the case of the petitioner 
company in C. W. J. C.’ 124 of- 1969, 'the 
workers created vairious troubles in the 
work of the company, so .much so that, 
after worldng until the noon of the 15th 
May, 1968, they suddenly stopped work 
■without giving any notice and resorted to 
■violence, which necessitated calling for 
police action. According to the case of 
tile company, it had earlier served notices 
of termination of services of various work- 
men because of the completion -of a large 
portion of tiie work. The extended notice 
of termination of service was to tal^e ef- 
fect from tlie 19th' of May, 1968, but, 
before that the workers themselves stop- 
ped work ori 'the 15th May, 1968, 'jas stated 
In paragraph 15 of the 'writ application in 
C. W. J. C. 124 of 1969. According to the 
rase of the Sangh in the counter affida-vit 
filed , in that -case, wliile the charter of 
demands of the worlonen was still imder 
conciliation, the company, all of a sudden, 
closed its work on site and refused to em- 
ploy the workmen, even without compet- 
ing the work on the 15th of May, 1968,_ to 
put pressure on the workmen to give 
up their demands. The ■ case of the 
worlonen is. tliat this was a 'lock out’ 
■within the meaning of the Act. They had 
made a grievance of it to- the Government 
in their letter dated the 26th of June, 
1968 a copy of which is Annexure '4/A' 
jin C. W., J. C. 124 of 1969. 

Upon this the State. Government made 
another reference under Section 10 of the 
Act on the 24th of September, 1968, a copy 
of which is Annexure '5’, and this gave 
rise to reference case No. '67 of 1968. A 
copy of the letter of the Sangh dated the 
26th June, 1968, was forwarded 'to .the 
management by the Government under its 
covering letter dated the 31st October, 


0,968, a copy of which is Annexure '4’. In 
Reference case No. 67 of 1968 the Sangh 
filed its ■written statement on behalf of the 
workmen on the- 22rid November, 1968, 
arid the company filed its vriitten state- 
ment on the 25th November,, 1968. In 
both the reference cases, the company filed 
applications on the 15th January, 1969, 
asking the Tribunal to decide the preli- 
minary questions raised in its written 
statement. In both the cases again on the 
16th January, 1969, the company filed ad- 
ditional -written statements talting, for the 
first time, in both the cases two more 
points: — 

(i) That the company’s work is not an 
. industry -within the meaning of the 

Act, and, 

(ii) That the persons who were doing the 

work at the site were not employ- 
ed by the company -within the 
meaning of the term 'workman’ as 
defined in the Act. 

The Tribunal, by its separate orders passed 
on the 23rd January, 1969, in both the 
cases, has decided certain preliminary 
points against the petitioner company and 
has postponed the decision of certain 
points till the final adjudication. The 
company has filed C. W. J. C. 123 of 1969 
against the order of the Tribunal dated 
the 23rd January, 1969, in Reference Case 
No. 44 of 1968, and C. W. J. C. 124 of 
1969, against its order of the same date in 
jReference Case No. 67 of 1968. 

5. I now proceed to decide the three 
cases one by one. 

Ci-vil Writ Jurisdiction Case 
No.- 3 of 1969 

G. Term No. 2 of the agreement en- 
tered into between the company and the 
sangh, a copy of which is Annexure 'A’ 
clearly shows that the former had agreed 
to pay bonus at the rate of four per cent 
of the normal earnings of the workmen. 
According to the case of the petitioner 
company, it has paid bonus to many work- 
men, rather majority of them, at that 
rate, in accordance -with the said agree- 
ment. Only a few had- not turned up to 
receive the bonus at that rate, although 
the company has always been ready and 
■willing and is stiU ready and ydUing to 
pay bonus at that rate. This fact is not 
■ denied by the San.gh, although it says that 
the agreement was not binding on the' 
worlimen concerned. Be that as it may 
for the purpose of gi\ung interim relief 
to the workmen, it was necessary to see 
as to whether they were entitled to any 
interim relief as asked for by them. As 
I have stated above •with reference to 
their application filed on the 15th Octo- 
ber, 1968 they had demanded interim re- 
lief in a different form. The Tribunal did 
not. consider it fit and proper to give them 
any interim 'relief by way of malting any 
interim award. It merely directed the 
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management to deposit tw:o months wages' 
to be paid to the workmen if they ; suc- 
ceeded in the case. Such a direction was 
in the natmre of asking the management to - 
give security in cash in order to .enable 
Sie workmen to get the money if they 
ultimately succeeded on the question of 
their demand of bonus. . Although the 
powers of the industriaLtribimals are very 
wide at the time of maldng the award or 
interim awards, no case, was brought to 
our notice, as obviously it could not be, 
that the Tribunal has got the power to 
malre an interim order, of the kind as It 
made in this case. 

Firstly, on the facts stated by ' the 
management, no case for any interim relief 
for payment of bonus was naade out. Even 
assuming that ultimately, when the re- 
ference is decided and the question of 
bonus is adjudicated, - the worlonen are 
foimd entitled to the afnoirnt of bonus as 
claimed by them, there was no justifica- 
tion for asking the .management to deposit - 
two month’s wages during the pendency 
of the reference to enable the wprlrmen 
to realise their claim of bonus as may be 
jadjudicated by Tribunal finally. In my 
opinion, therefore, the impugned order of 
the Tribunal dated the 7th of November, 
1968, a copy of which is Annexure '5’ in 
tliis writ application,’ must, be quashed by 
grant of a writ of certorari, as being with- 
out .iurisdiction and illegal on the face of 
it I may state that the management 
asked the Tribunal to review or recall _ 
tliis order by filing an application, which . 
was rejected by its order dated , the 9th 
December, . 1968, a copy of which is ..^i- 
nexure '8’ in this writ ca'sei. I do n.bt' think 
it necessary to, expressly quash this order, 
as it has lost its force when I have quash- 
ed the - order dated the 7th November, 
1968. . ■ , 

Civil' Writ Jurisdiction Case 
No. 123 of 1969. , 

'7. A copy of the impugned order dated 
the 23rd January, 1969, in this easels An- 
nexure .'3’. In the written statement (An- 
nexure '!’) filed in Eeference Case No. 44; 
of 1968, on, the 15th October, 1968, it was 
stated in the ,5th paragraph: — 

, "For the successful execution of the . 
contracts the Company set up a site office.. 
at-Tenughat employed worlonen on daily 
rates and temporarj^ basis having regard 
to, the nature of its operations.” , ’ ; ' 

In the sixth paragraph the statement was 
that the ’ work of tlie company in so far 
. as it ^related to concrete diaphragm was 
.almost complete. and the^ services of the 
bulk of the daily rated temporary work- ' 
men, who had been employed in con- 
nection with such operations, had been ter- ' 
minated as and when they became surplus 
to the company’s requirements. So far 
as the other , work of drilling and grouting 
were concerned, its operations had been 
completed in part and were’ likely to be 
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completed in. full in a few. months. ..i.In','. 
the application filed on the 15th of Jahu- ," 
ary, 1969, a copy of which is Annexure '1* 
the company -wanted the . Tribunal to'-; 
decide the preliminary objections as raisM , 
.in paragraphs 3 and '6 of ihe trottm 
ment filed earlier. But, in the applica- 
tion filed on the 16th January, 1969, a 
copy of which is Annexure T/A’; it took, • 
as I have already said, two ' new" stands: 

Vii) The Company being a mere con-; 

. tractor of the Government of Bihar 
and being engaged in ' works of; . 
construction of the projects of . the. 
Government of Bihar, is not an In- 
dustry, as defined in Section 2Li) of , 
the Industrial Disputes Act,” and , , 

"’(ii) ' That .' the dafiy rated "(workers] . 
working in -the Project under" the , 

, management of - the aforesaid Com- 
, pany are not -employed’ imder 'ffie, 
.Company and as. such are not- 
• 'workmen’ as defined in the Indus- 
•fcrial Disputes Act.”,, 

Other questions were also raised 3h tMs; 
application dated .-the 16th' Januaiy, .1969, 
by -way of preliniinary objections. The- 
Tribunal has held by its impugned order- 
that the petitioner’s undertaking is co-verr 
ed by tlie definition of "industry” as given 
imder the Act and that the workmen con- 
•. cemed are employed -by -the company and 
are 'workmen’ within .'tiie meaning, of the 
Act. . it has, however;, refused to decide 
as preliminary issues the que^ons of ' 
wage structure, bonus arid the work bang 
almost complete there could be' ho dispute 
for the future in the industry,- the Tribu- -, 
nal being of the view that all these ques- 
tions ■will be decided at the 'final adjudica- 
tion. 

8. In .my opinioh, the . Tiibimal has ' 
decided the -two questions against the -peti- , 
tioners rightly and has also '.rightly : re- 
fused to decide -the three que^ions by 
way of preliminary objections or issues, , 

; as they were not. so. Deciding those- three 
questions would mean -deciding .the re- 
ference itself ..more or less and' the re- 
ference could not be held to be invalid by , 
deciding those questions, on merits. , If, on- 
final adjudication, it is found that , there 
. is substance in. the cfas'e, of the company 
. in regard to' any of them, the 'Ivorkmen 
may riot get any ' relief .in, the. award in 
respect of them, but, if, on final adjudica- 
tion, it 'is found that the worlonen’s case 
is sustainable and correct, they may . get 
relief by the'; award of the Tribunal. 

9. .The word , 'industry' is defined En 
Cl. (j) of. Section 2 of the Act to mean — : 
"any. business, , trade, undertaking, 

manufacture or. calling of employers, and 
includes any ■ calling ser-vice, emplovment, 
handicraft, or industrial occupation or 
avocation of workmen,” ,, 

On a plain reading of the ; definition, it is 
mariifest that the petitioner’s ' estab^h* 
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ment, work or imdertaking is an 'industry’ 
within the meaning of the Act-. The 
whole of the argument , in this regard ad- 
vanced by Mr. B. C. Ghose. learned Coun- 
sel for the petitioner, is that the und^- 
taking to build the Tenughat Dam is that 
of the Government of Bihar or the State 
of Bihar. The petitioner , company has 
merely taken contract for doing some work 
in that project. There cannot be an 'in- 
dustry’ within an 'industry’. Hence the 
industry’ being one of construction of 
Tenughat Dam, a firm of contractbrs doing 
any work therein cannot be an 'industry’ 
within the meaning of the Act The argu- 
ment in my opinion, is too obviously 
wrong to merit .any detailed discussion. 
The C^vernment of Bihar has imdertaken 
the construction of Tenughat Dam. It may 
be an 'industry’ carried on by the State 
.Government Any person or firm or a 
company associated with the work of 
..Tenughat Dam Project as an independent 
contractor or doing any business, _ trade, 
or the like, in connection with it, will 
surbly also be an independent 'industry’ 
withhi the meaning of the Act 

I may illustrate my points by giving 
two examples. The Bihar Government has 
undertaken to construct the Tenughat 
Dam. A company, opening a factory for 
manufacture of cement to supply, it to tte 
Tenughat Dam imder the contracts obtain- 
ed from the Bihar Govt for its supply, xm- 
doubtedly will be doing the work of manu- 
facture or business for the supply of 
cement to the Tenughat Dam, although the 
whole of the product imder the terms of 
the contract may be meant for the Dam 
A particular portion of the work of con- 
struction of the Dam itself, as in the in- 
stant case, is entrusted to a contractor 
which engages several -workers for com- 
pleting the work, who are workers engag- 
ed by the firm or the contractor, and not 
by the Ck»vemment. In such a situation, 
although the construction of the Tenughat 
Dam as a unit may be an industry carried 
on by the State Government, its difierent 
operations, carried on by independent con- 
tractors. -firm of manufacturers or busi- 
nessmen will surely also be different in- 
dustries within the meaning of the Act and 
the- labourers employed by such different 
industries ivill be workmen within the 
meaning of the Act. 

10. In my opinion, the second question 
raised by the company in its petition filed 
on the 16th January, T969, is against its 
express stand taken in . its first written 
statement, portions of which I have ex- 
tracted above. Its dear case was that it 
had emijloyed workmen on daily rates and 
oh temporary basis. The mere fact that 
those workers have been paid on daily 
rates or have been employed on tem- 
porary baas will not make them inde- 
pendent labour contractors, as was so in 
the case of Chintaman Rao v. State of 


Madhya Pradesh, AIR 1958 SC 388, which 
has rightly been distinguished by the In- 
dustrial Tribimal in its impugned order. 
Even agarias employed in the manufacture 
of salt, in operations which were of 
seasonal character, by parcelling out the 
areas into plots, were held to be work- 
men by the Industrial Tribunal in the case 
of D. C. Works Ltd. v. State of Saurashtra, 
AIR 1957 SC 264, which was derided by 
the Supreme Court. Wliile upholding the 
view of the Tribunal, the Supreme Court 
further said that "the question whether 
the relationship between the parties is one 
as between employer and employee or be- 
tween master and servant is a pure ques- 
tion of fact.” The important test for the 
determination of the relationship between 
roaster and servant is the existence of the 
right in the master to supervise and con- 
trol the work done by the servant not only 
in the rnatter of directing what work the 
servant is to do but also the manner in 
which he shall do his work as stated by 
Bhagwati, J. in the decision aforesaid of 
the Supreme Court (in paragraph 14 of 
the judgment). On the facts ^ted by the 
petitioner company, I find it not only dif- 
ficult, but almost impossible, to hold that 
the test as laid down by the Supreme 
Court was not satisfied and that there was 
no relationship of master and servant be- 
tween the petitioner company and its 
workmen. 

Subba Rao, J, fas he then was) in the 
case of Chintaman Rao, AIR 1958 SC 388 
pointed out (at p. 391): — 

"The concept of employment involves 
three ingredients: (1) employer, (2) em- 
ployee, and (3) the contract of employ- 
ment. The employer is one who employs, 
i.e., one who engages the services of other 
persons. The employee is one who works 
for another for hire. The employment is 
the contract of service between the em- 
ployer and the employee whereunder fte 
employee agrees to serve the employer 
subject to his control and supervision.” 
Applying these tests, it was held in that 
case in respect of a Sattedar manufactur- 
ing Biri that he was not worldng under 
the contract of employment, hut he was 
an independent contractor. On the facts of 
the instant case, I fail to understand, how 
a view is possible in favour of the petition- 
er company that the labourers em- 
ployed by it, even though they were paid 
on daily rate basis, were not employed by 
it under a contract of employment and 
that there was no relationship of master 
and servant between them. Although the 
question posed by the Tribunal that if 
they were not the employees of the peti- 
tioner company, whose employees they 
were, may not have been quite accurately 
posed on the basis of the various written 
statements ■ or applications filed by the 
petitioner company, on the facts stated. 
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there is' nothing, -to ' suggest that^ the - 
labourers were employed by the petitioner 
company on any contract basis in the sense 
of employing them as independent con- 
tractors supplying labour oidy and not as 
persons employed by the company: to 
work under its control arid supervision. In 
my opinion, the Tribunal has talren a cor-- 
rect viev/ in this regard and.tliis is apart 
from the fact, as said by the Supreme 
Court, that it is a pure question of fact. 

11. In the result. Civil writ iurisdic- . 
tion Case No. 123 of 1969 fails and iS'dis* 
missed. 

Civil Writ Jurisdiction Case ■ 

No. 124 of 1969. 

12. This case, arises out of Reference 
Case No. 67 of 1968. The impugned order 
dated the 23rd January, 1969, is A^^^mre 
’7’, which shows that the_preliminary ;ob- 
iectibns raised before the Tribimal were:' 

(1) That the petitiorier’s work is not ^ 
industry. 

(2) That the labourers are not. employ- 
ed by the petitioner company,, so as> 
to make ^em ’worj^eri’ within the 
meaning of the Act. 

(3) Tliat there was no dispute raised by 

the Sangh with the management 
and hence the . State Government 
had no jurisdiction to refer the,- 
alleged dispute of "lock-out” imder 
Section 10 of the Act. • 

(4) That, as a matter of fact, there was 
no lock-out and hence the reference 
was incompetent. . 

13. The first two poirits have been 
held by the Tribunal against the peti- 
tioner company and for tlie reasons al- 
ready stated in Civil . Writ Jurisdiction 
Case No. 123 of 1969,- 1 uphold the deci- 
sion of "the Tribxmal on those points. 

14. ' In regard to the- third point, the 
decision of , the Tribunal is that it is not 
necessary. in law that in every case there 

, riaust-be a demand to tlie managerhent and 
refusal of it in order to raise an industrial 
dispute. Y/hat is necessary is that a dis-, 
pute or. difference must first arise in res- 
pect of the matters .referred to in the Act 
between the ^ployer and the employees 
and then the Government gets .jurisdic- 
tion to malce a reference. As respects the 
fourth objection, the view of the Tribunal 
is that it has to be determined after evi- ' 
dence of both the parties have been taken 
arid then only this question can be decided 
and it caimot ha decided as a preliminary 
issue. ' ; , \ . 

15. . Learned Counsel for. the petitioner 
strenuously pressed the third point and 
submitted, on the authority of the deci- 
rions in the cases of the Members of 
Sasamusa Workers Union v. State of 
Bihar, AIR 1952 Pat 210 arid.Smdhu Re- 
settleinent Corporation Ltd. v. Industrial 
Tribunal of Gujarat, AIR 1968 SC. 529, that 
In abserice of a demand and a refusal it 
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• could riot be said that .there was ln.eid&i 
fence any dispute or there ,was an ap-^Y. 
prehension of any dispute in regard to the', C 
alleged lock-out. ■ In piy. opinion, there Is ' 
-no force in the argument put forwaid.on ^ 
behalf ‘ of the petitioner company. ’ A -, ' 
charter of demands had been made by. tlae; ' 
workmen in December, 1967^' A concilia- , 
tion ' proceeding, was going - on iri regard 
to theiri. During the. ‘pendency of the '; 
conciliation. proceeding, admittedly, . some- . 
.thing happened .on or about the 15th, of 
May, 1968, resulting in the stoppage of ‘ 
the work. According to the case oi the- ' 
management, the workers , stopped the . 
work, , while; according to the case of the 
•latter, the place of, employment was closed . 
arid there was suspension ..of the work: 
followed by the refusal by the erriployep', 
to continue to employ the workmen. The 
fact that the work was not carried on in’ 
the establishrrient of the petitioner com-, 
p^y on the 15th May, 1968, is riot in dis- ' 
pute. . Naturally then a dispute 'arose ak 
to What was the .Teason for the stoppage ;■ 
of the. work, and the reason Of that stop- 
page of the work was an industrial dis- ' 
pute within' the mearnng pf . the . Act, as 
defined in CL (k) of Section 2, .It means , 
any dispute or difference between the em- 
ployer arid the: workmen. - The dispute or ' 
difference was. as I have already said, that 
the . workmen stopped the wbrlc,- according 
to tile employer, while according to. the . 
former, they, were not- aUowed to work 
due to . the closing of the . place 'of employ- 
ment arid the suspension of the work. • On 
the. facts and in the circumstances of. this 
^ case, therefore... no specific demand by the 
workmen was necessary, .to bring put the 
, exigence , of an industrial rdisputei in, the 
matter, of the alleged lock-out,'^ 

■ .lae workers brought this fact to .the 
notice of the Govemmerit 'in the letter of ' 
the Sangh dated the 26th of June, 1968 
(Annexure. ’4/A’). The president of the 
Sangh wrote to the secretary to the Gov- . 
emment of- Bihar in the Department of ■. 
Labour' and. Employment, -that "the man- 
agement has closed the site since"15-5-1968 
unilaterally and the workers are not being 
aUpwed, tto worlr, ■ neither they are: being' 
paid their , wa.ges, over , time wages and - 
other due's ' . by the Company.” Further ' 
grivances were also ventilated and ulti- 
mately, a request was made "to take legal 
action against the . management for 'non- 
.' payment, of the dues of the workers arid: 
also prohibit the management not to' 
shift any machines or tools from, the work , 
site as well as not to remove ariy.' worker 
- from, service.” "Whatever may be the na- : 
.ture of the relief which the workers want- , 
ed from the .Government exercise of the 
powers under. Section 10 of the Acbdoes 
not depend , upon the. relief asked- for’ by 
■the workmen. The facts, stated . in Ari- 
. nexure '4/A’ clearly show that according 
•to, the workmen there was a- lock-our . 
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:witHn.‘th"e meaning of, CL (1) of Section 2 
of the Act. That being so, the Govern- 
ment was competent to make a reference 
pnder Section 10 of the Act in the form 
as it did. The question referred was, as 
would appear from Annexure '5’:. 

"’Whether the alleged lock-out by the 
mmageinent. from' tlie 15th May, 1968, was 
proper and iustified? If not, to what 
relief and compensation the workmen are 
entitled.” . ■ 

16, Section 23 of the Act says that no 
employer, of workmen in any industrial 
establishment ■ shall declare a lock-out 
during the pendency of a conciliation pro- 
ceeding or under certain other conditions 
enmherated ' therein. If, therefore, the 
'workmen concerned approached the Gov-' 
emment for the redress of their -grievances 
because of the alleged lo'dc-out, by bring- 
ing the facts to the notice of the Govern- 
ment, ,it is difficult to accept the conten- 
tion put forward on behalf of the peti- 
tioner that there was no dispute raised 
before the management in that regard. 
The dispute obviously was there which 
resulted ;in the , .stoppage of Ike work. I 
may also add that 1 am indihed to tliink 
that the sine qua non of the exercise of 
the power under Section 10 of the Act 
is that in the opinion of the appropriate 
Government any industrial dispute must 
exist or there must be an appr^ension id 
regard to that. In aU cases it is not neces- 
sary that the dispute must be preceded 
.by a demand and a refusal in express 
terms by the parties concerned. If on the 
evidence adduced before the Tribunal it 
is found that the industrial dispute did 
not exist or was not apprehended, the re- 
ference may be held to be incompetent, 
.But, at this stage, to say that, merely be- 
cause in express terms no such dispute 
was” raised before the management by the 
workmen, there was in fact no dispute 
and hence the reference is incompetent, 
will not be correct. The question of the 
existence of a dispute or an apprehended 
one lias got to be decided with reference 
to the facts of each case. If merely the 
worlonen make a demand before the Gov- 
ernment that they are entitled to get such 
and such wages or^such and such amount 
of bonus, without making this demand be- 
fore the management, it can be legitim'ate- 
ly said, if T may say so with respect, as 
was said by a Bench of this Court in the 
case of the Member of the Sasamusa 
Workers Union, AIR' 1952 Pat 210, that 
no dispute had actually crooned up, be- 
cause no demand was made before the 
management, there was no refusal of the 
demand and hence there was no dispute. 

It may also w^ell be that if a different 
land of demand is made before the 
management and the reference is of a 
different land, theii also the reference Is 
incompetent,- as was the case before the 
Supreme Court in AIR 1968 SC 529. The 


cla im put forward before the management 
was for payment of retfencliment com- 
pensation, and not for reinstatement, but 
the demand put forward before the Gov- 
•ernment was for a reinstatement also. In 
that situation, it has been said by Bhar- 
gava, J. : 

"An industrial dispute,, as defined, must 
be a dispute between employers and 
employers, .employers and workmen, and 
workmen and worlonen. A mere demand 
to a Government, without a dispute being 
r^ed by the workmen with their em- 
ployer, cannot become an industrial dis- 
pute.” 

In the facts of the instant case, the de- 
mand, as the case of the workmen is, put 
forward before the management on the 
15th May. 1968, was to allow them to' 
work. The management would not allow 
them to work. The resultant of this dis- 
pute was an industrial dispute as to the 
alleged lock-out. ITo further demand in 
reject of that dispute was necessary and 
when a grievance was made before the 
ptate Government by the worlonen con- 
cerned, tlie Government was competent to 
malce a reference under S. 10 of the Act 
for adju^cation of the dispute, 

' ^ opinion, the reference as 

made on the 24th of September, 1968, 
necessarily mvolves determination of three 
questions: 

{i) ”Whether there was a lock-out by the 
management on the 15th of May, 
1968? 

■01) If so, whether it was proper and 
.iustified? 

(iii) If not, to what relief and compensa- 
tion the worlonen are entitled? 

The use of the word "alleged” before the 
words "lockout” by necessary implication 
brings about determination of the ques- 
tion as to whether in fact there was a 
lockout or not within the meaning of 
Cl. (1) of Section 2 of the Act. The Tri- 
bunal has rightly said, while deciding the 
fourth objection raised on behalf of the 
management, that it will decide this ques- 
tion after taking evidence and not as a 
preliminary issue. If the Tribunal comes 
to the conclusion that, in fact there was 
no lockout, neither of the other two ques- 
tions_ wiU fall for decision. If, on the 
other hand, this question is decided in 
favour of the workmen, the second ques- 
tion will have to be decided and, there- 
after, if necessary, the third question, 

18. While pressing the fourth point of 
the preliminary objection in this Court, 
Mr. Ghose strenuously argued that, ac- 
cording to the case of the management, if 
was a case of closure of the business or 
the undertaking and not a case of loclc- 
out. The Tribunal has failed to decide 
this preliminary question, which was 
necessary to be decided before the re- 
ference could proceed further. I have no' 
hesitation in rejecting this point on the 
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simple ground that the case of , closure 
was not pleaded, as I shall presently showv 
in any of the written statements filed by 
tlie management nor was it 'raised before' 
the Tribunal, " nor has it been' pleaded 
specifically in the writ applications filed in 
this Court. I have referred to some of the 
statements in the written statement as 
also the statements made hi this Court to , 
show that, according to the case of the 
management, the entire ..work had not 
finished, a major portion of it .was com- 
pleted and a portion of - the work was 
going on and was liliely to be dompleted, 
as stated even in the writ applications 
filed on the 31st January. 1969, in this 
Court That being so, I fail to -understand, ■ 
how it is possible to entertain the point 
raised on behalf of the petitioner that the 
undertaking of the petitioner was closed 
down within the meaning of Sec. 25-FFF 
of the Act. The establishment was there, 
the work was going on and a portion of 
the work had remained incompleted. 
Therefore, the expression used on. behalf 
of the workmen that there was closure of 
the site or the Dam site must mean, if 
the facts stated are correct, dosing of 
the place of employment and not the 
closing of the business or the undertak- 
ing. As in the other case, in this case 
also, in the application filed on the 15th 
January, 1969, a copy of which is, An- 
nexure .T’, the - company asked the Tri-^ ' 
bunal to dedde the preliminary objections 
raised in paragraphs 1. 3, 4, 5, 6. and 18 
of the written statement filed on the 25th 
November; 1968. Undoubtedly, the case, 
of the management "was that there was 
no lock-out. but that is very much dif- 
ferent from sa:mig that it was a case of 
closure. It may be a case of lock-out, it 
may not be a case of lock-out, that is a 
matter which has still to be decided by the 
Tribxmal, bfit it is impossible to throw 
"the reference on the ground that it was 
a case of dosure, not pleaded by the com- 
pany, in my opinion, at my stage. Here I - 
shall refer to paragraph 3fx) of the sup- 
plementary objection filed ^on the i6th 
' January, 1969 (Annexure T/A') to which 
our attention was drawn by learned Com- 
. sel for the petitioner. The said paragraph, 
reads as follows: — . , . ' 

"That dosure of work for want of con- 
tract by a contractor coidd not be lock- 
' out;” 

I am definitely of the view that the ex-- 
pression "dosure of work”, used in this 
paragraph means closing the particular, 
item of the work because ■there was no 
further, work to be proceeded with. The 
pleading, therefore, even in this, para- 
graph of the management was that it was 
not a case of lock-out. Nowhere it plead- 
ed, as I have said above, that it was a 
closure of the business or the uhdertaldng, 
rather the ■ facts ■ stated . contradict this . 
stand in express terms. 
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19. Learned .Counsel' for the petitioner,, 
■in support of his case of closure, , placed 
rehance upon two . decisions', of' the' 
, Supreme Court in the cases of the Manage-- 
ment of Express Newspapers {Private) 
Ltd. V. Workers, AIE 1963 SC 589 and. 
Kalinga -Tubes Ltd., v. Their Workmen, 
{1968) 34 FJK, -393..==. {AIR 1969 SC. 90),- 
It may weU be, as pointed out . by the 
Supreme Court, that if a case of dosiife 
is pleaded, , this has got to' he dedded as a' 
jurisdictional fact, because the jurisdicr , 
tion of lhe . ' Tribunal to adjudicate the 
points of reference ■will depend upon the 
decMon of this jurisdictional fact. On the 
finding the. Industrial Tribunal may record 
on the preliminary issue, if may decide- 
whether it has - jrurisdiction to deal with 
the merits. of the dispute or hot. Blit,- if 
.■such a rase has hot been: made out by the 
management, the Tribuhal is under no 
obligation to dedde this as a preliminary 
issue. In one sense, even the deciaon of ‘ 
the-, question as to whether there -was a 
lodmut or not may . be called to be a 
dedsion.on the preliminary issue, but, on 
the facts of the instant case, as I have 
said above, the _ Tribunal has . rightly 
deferred 'the dedsion of this issue xintiJ 
evidence is adduced. . 

In the. case of Kalinga Tubes Ltd., {1968) 
34 FJR 393 = (AIR 1969 SC 90) what has 
been laid down is as to what is meant by 
"dosure.” Grover, J. has pointed out at 
page 400 (of FJR) = {at p. 95 of AIR) 
that it is not correct to say that there 
can be a closure of an undertaking only 
when there are finandal difficulties and 
the undertaking becomes a losing concern. 
But what the cases have Idd down is that 
in a case of closure the employer does not 
merely dose down the place of business, - 
but it doses the business itself, finally 
and irrevokably and the. closure is genuine 
and bona, fide in the sense that it is a 
, dosure in fact and not a- mere pretence of 
dosure. The facts stated by the peti- 
tioner company, both before the Tribunal . 
as also in this Courtr instead, of lehding 
any support to the argument put forcv^ard 
on behalf of ' the petitioner in regard to 
the point of dosure, arp rather, in my . 
opinion, very much against it. .. 

20. In the result, Ci-vdl Writ Jurisdic- 
tion Case No. 124 of 1969 also fails, and 
is dismissed. , 

21. I wiU .mdce no order as to cost hi 
Civil Writ Jurisdiction Case , No. 3 of 1969. 
But the Sangh, Respondent No. 3, yfill 
have, its cost in Cirtl Writ Jurisdiction . 
Cases 123 and 124 of 1969. ; One consoli- 
dated hearing fee of rupees one hmidred 
only will be awarded in both the cases. . 

22. KANIIAIYAJI> I ; agree. ' ■ ' 

. ; - Petitions dianissed. 
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AIR 1970 PATNA 303 (V 57'C 49) 

R. J. BAHADUR AND B.^P. SINHA, JJ. 

Sohan Manjhi, Appellant V. State, Res- 
pondent., 

Criminal Appeal No; 281 of 1967, D/r 
22-5-1969. 


(A) Penal Code (1860), S. 85 — Intosca- 

tio'n when no excuse — ; Absence of any 
material to show that accused was under 
influence of liquor at the time he com- 
mitted murder ' — Section 85 will not pro- 
tect him. (Para 14) 

(B) Penal Code (1860), S. 300 (thirdly), 

— • Intention to murder when can he in- 
ferred — Assault with dunda hreaMnff 
ribs of - both sides, perforating pleura and 
lacerating lung of deceased — These in- 
juries are sufficient in ordinary course of 
nature to cause death — Intention to cause 
death could he inferi'ed — OfEence fell 
under S. 300 (thirdly). (Para 15) 

■ ' Rajeshwar Yajnik, (Amicus Curiae), for 
Appellant; Brishketu Sharan Sinha, for 
State. 

B. , P. SINHA, J. Appellant Sohan 
Manjhi stands . convicted and sentenced to 
undergo rigorous imprisonm^t for life 
under Section 302 of the Indian Penal 
Code for causing the death of Kutlu 
Sikalkar. He was a snake-charmer by 
profession. 


2. The prosecution case was that 
Kutlu Sikalkar along yith his wife Surpi 
Sikalkar (P. W. 8) and three small child- 
ren had • come to village Heven, Pohee 
Station Nimdih in the district of Smgh- 
bhum on a Thursday before the date of 
occurrence for the purpose of beggmg by 
showing snake charming performance. 
On 11-5-1965, which was a Tuesday, in 
the morning, Sohan Manjhi took Kutlu 
Sikalkar, his wife and cMldren to Ins 
house and .gave them 'Handia (hquor). to 
drinlc. While they were drinking 'Handia , 
Sohan ManiM proposed that one daughter 
of the victim should cultivate friendship 
with his daughter. He further proposed 
that he would keep the ivife of the victim 
with himsell Kutlu Silcalkar told his wife 
Suipi. Sikalkar (P. W. 8). "Sohan Manjhi 
wsxits to keep you,’* On this, Surpi 
SikaUiar rephed that Sohan' Manjlii was 
neither his casteman nor relation and,' as 
such, who he was to keep her. After 
taking 'Handia’, Kutlu Sikalkar along 
his family' members came back to the 
mango tree where they were- li-^g. 
Sohan Manjhi also came followmg them 
with a small dunta about two cubits in 
length. Without speaking anything. Sohan 
Manjhi gave dunta blows to Kutlu Sikal- 
ka.r which hit him on the risht' sido of 
the head and other parts of the body 
HuUa was raised. Several persons arrived 
and witnessed the occurrence. As a result 
of the injuries received. Kutlu Sikalkar 
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died at the spot, Surpi Sikallcar informed 
the Mukhia and the Chaulddar who came 
and saw the dead body. Mukhia Madan 
Manjhi p. W. 9) sent Surpi Sikalkar 
along with the Chaulddar to. Nitndih 
Police Station, where her fardbeyan was 
recorded that very day at about 4 p. m. 
by the Officer-in-charge Bharat Dasandhl 
(P. W. 11). On the basis of that fardbeyan, 
formal F. I. R. was drawn up at Chandfl, 
Police station. The Officer-in-charge 
(P. W. 11) started for the place of occur- 
rence reaching there at 8-30 p. m. He 
held inquest on the dead body and sent 
it for post-mortem examination. He ex- 
amined witnesses and after completing in- 
vestigation, submitted chargesheet against 
this appellant who was put on trial. 

3. The defence was that the accused 
did not commit any offence and that he 
was falsely implicated at the instance of 
other persons. 

4. The learned Additional Sesrions 
Judge foimd the prosecution case well 
proved and, consequently, convicted and 
sentenced the accused, as mentioned 
above. 

5. This appeal has been filed from Jail 
and Mr. Rajeshwar Yajnik has appeared 
as Amicus Curiae. 

6. The fact that Kutlu Sikalkar died as 
a result of the injuries sustained by him 
on 11-5-1965 in the morning in village 
Heven has not been challenged and it is 
proved by the testimony of the witnesses 
who have figured as eye witnesses to the 
occurrence. The Officer-in-charge (P. W. 
11) oh reaching the place of occurrence 
saw the dead body of Kutlu Sikalkar vdth 
injuries thereon. On post-mortem ex- 
amination, the doctor Debendra Jha (P. W. 
2) on dissection foimd ante mortem 
wounds on the dead body. There were 
fractures of the ribs on both sides. Pleura 
was perforated by the ribs and the lung 
was lacerated. The doctor opined that the 
death was caused by the fracture of the 
ribs which was sufficient in the ordinary 
course of nature to_ cause death. He was 
further of the opinion that the injuries 
could be caused by lathi. As the body 
was in a state of decomposition, the doctor 
could not detect marks of other injuries 
on the sldn. He has stated that the deatli 
took place within 48 hours of the time of 
post-mortem examination which fits in 
with the time of occurrence, as stated by 
• the witnesses for the pjrosecuticm. Thus, 
there cannot be any doubt that Kutlu 
Sikallcar was assaulted on 11-5-1965 
in village Heven with the blunt v.^eapon 
like lathi as a result of which he died on 
the spot. ; 

7. The next question that requires con- 
sideration is whether the prosecution has 
-succeeded in proving that it w'as this ap- 
pellant who was responsible for causing 
tiiose- injuries which resulted in the death 
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of Kutlu . SilJalkar. ; The . prosecution Kas 
examined four persons as eye witnesses to . 
the occurrence. They are Sukhu Manjhi 
{P. W. 1), Debendra Jha (P. W. 2), Parbatf 
Manjhiain (P. W.'S) and MangE ManiMain 
(P. W. 4). AH these witnesses have con- . 
sistently spoken that they sav7 the appel- 
lant assaulting Kutlu Sikalkar with dunta, 
[After discussing the evidence of prosecu- 
tion witnesses their Lordships proceeded] 

8-13. On a consideration of the entire 
evidence, I have no doubt in holding that 
It was this appellant who had assaulted 
Kutlu Sikalkar on_ll-5-1965 in the morn- 
ing with dimta which resulted in his death 
at the spot, 

14. Learned counsel for the appellant 
has argued that, at any rate, the appel- 
lant is protected by the general exception 
provided under Sections 85 and' 86 of the 
Indian Penal Code. This argument has 
been advanced on the groxmd that the 
appellant had taken liquor and, therefore, 
if under the influence of that liquor, he 
did any act, he is protected by these Sec- 
tions. Tliere is no force in this conten- 
tion. There is no material, on the record 
to show that the appellant was under , the 
influence of liquor at the time he com- 
mitted the oSence and ho suggestion to 
this effect was made to any of the wit- 
nesses during their cross-examination. 
The appellant himSelf has not said any- 
thing in this connection in his stateihent 
imder Section 342 of the Code of Crimi- ., 
nal Procedure, Therefore, ' there is no 
basis for this submission. This hohten-, 
tion is, therefore, rejected., 

15. . Lastly, it has been 'submitted that 
at any rate, the- offence coihmitted would 
come under Section 304 of the Indian 
Penal Code and not' under Sec-fcion 302. 
There'is no force in this contention as the 
appellant had assaulted .Kutlu Sikalkar 
with dunta in such a way that the ribs of . 
both sides were broken, as a result of 
which the pleura was perforated arid the. 
lung was lacerated. . The doctor , has 
opined' that the injuries were sufficient in , 
the ordinary course, of nature. to' cause 
the death. '.In view of the e-vidence. on 
record, it must be held that the appellant 
intended , to cause such bodily injury 
which was sufficient in the ordinary 
course of nature to cause death.'- That be- 
' ing so, the offence is iriufder under Sec- 
tion 300 (thirdly). , ; 

,16. The result Is that the . appeal Es 
dismissed and the., conviction and sent- 
ence passed on the appellant are -affirmed,; 

, 17. ' BAHADUR, J.;. I agree. ' 

Appeal dismissed. 
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.Basruddin Khan, and another, 'Appet 
lants v; ..Gurudarshan Das \ and others 
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. -A. F..O. D. No. 476 of 1964, D/- 23-5- 
1969, from order of, 1st ‘ Add! Sub-J, 
Sasaram, D/- 12 -t9-1964. 

(A) Specific Relief Act ,(1877), S. 27- 
Conttact of sale of joint family property 
by member baying power of attorney ii 
that behalf — Omission, to srientioi 
name of a member in power of attornej 
I — Specific performance : of contcac 
against that member* when can bi 
granted. 

. Where an agreement to sale • join 
family property is,' entered into by t 
member Of joint family having power o 
attorney in that behalf the’ agreement. t( 
sell cannot be /said to be illegal or voi( 
merely because of omission . to mentioi 
the name of one of the members' of th( 
family ha-ving an interest' in the property 
In the power of attorney and specific per- 
formance of contract even again^ tha 
member can be granted when he hai 
neither claimed . any ■ separate right ii 
; property nor has asserted that- the exe 
cutant .was riot competent' to represen 
his interest. , (Para 9 

, (B)' Specific Relief Act (1877), S. 27(b 

^ Defendant purchasing property afte3 
contract of sale, in favour of plaintifi — 
-Burden is on defendant, to prove that h< 
is a bona fide purchaser for value with- 
out notice of earlier contract Evideric( 
Act (1872) Ss. 101-104. - ; ; 

The onus is upon the defendant whe 
has taken a registered sale deed executec 
after the contract for sale in fa'vour d; 
the plaintiff to prove that he is a' bons 
fide purchaser for value without notice: b: 
the earlier contract;^ so as -to bring him- 
self within , the exception prb'vided bj 
Section' 27 (b) of the Specific Relief . Act 
Case law discussed. . (Para -12! 

Cases Referred : Chronological . ParaJ 
(1946) AIR' 1946 PC 97 (V 33) =, 73 ,, , ' 
Ind App 98, Shankerlal Narayan-, . , 

das V. New Mofussil' Co. Ltd." If 

,(1934) AIR 1934 PC 68 (V 21) .,= 61 ,•. • . 
Ind App 115, Bhupnaf ain Singh : 

V. Gokulchand Maliton . ' 12 

(1934) AIR 1934 Pat filS (V 21) = , 15 
Pat LT 469, Sauldri Sail v, ’ , 
Mahamaya’ Prasad Singh' - • , ' 12 
(1933) AIR 1933 Cal 98 ,(y 20) . = 36 ; ..„ 
Gal WN 1002, , Harendi'a Chandra , / 
Das V. -Nanda Lai Roy - ' ' . 12 

Rajeshwari Prasad, Md..,Mazhar. Hus-^ 
s^, .' Shilesh Chandra Misfa, - R. M. Mi- 
shra, Md. Zahid Hussain . and Bhubaner 
shwar Nath, for Appellants; Prem Lall 
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Eaman SHaran and Bameshwar Prasad 
. JJo, 2, for Respondents. 

M. -P. VARMA, J.:— . Both the appel- 
'' Hants were defendants second party in 
Tide Suit No. 23/2 of 1960/62, -syhich had 
i been brought against them as v/ell , as 
defendants first party by the plaintiff 
Gurudarshan Das, for specific, perform- 
ance of a contract for sale, , and the learn- 
ed Additional Surbordinate • Judge of 
Sasaram has decreed the suit with costs, 

2. Briefly stated, the case of the 
plaintiff was that the defendants first 
•party constituted a joint Hindu family. 
Father of defendants I and 2, Sukhdeo 
Singh, lived at Bhabua, in the district of 
Shahabadi and practised there as.a Mukh- 
iar. He lived in the houses described in 
Schedule A to the plaint, namely. Hold- 
ing Nos. 3 and 3-A of Ward No. 3, in the 
town of Bhabua. standing on an area of 
about one katha and seventeen dhurs of 
land. After his death, these houses were 
not required by ■the family of defendants 
first party,- who are residents of the dis- 
trict of Deoria in Uttar Pradesh, and fell 
in disrepair. There were oth.er legal 
necessities to meet, and so defendant 
No. 1, as Karta of the joint family, con- 
tracted with the plaintiff to sell the said 
houses for a consideration of Rs. 10,500.00, 
out of whici. Ihe defendant No. 1 received 
Rs. 1,855.00 from the plaintiff as earnest 
money. Defendant No. 1 executed a" 
Moahdanama (agreement for sale) dated 
the 15th October, 1958, in favour of the 
plaintiff. It was stipulated in this agree- 
ment of sale that, out of the balance of 
the consideration money, Bs. 2,500.00 
would be left in deposit with the plain- 
tiff for payment to the rehandars of the 
defendants first party, namely. Data 
Singh and Husnain Mian, and the remain- 
ing Rs. 6,145.00 would be paid byi the 
plaintiff to the defendants first party at 
the. time of execution and registration of 
the sale deed, which was to be executed 
before the 15th April, 1959. It was also 
undertaken by defendant No. 1 that he 
would get the sale deed executed in fa- 
vour of the plaintiff by aU the co-sharers 
of the ..property. Plaintiff was always 
■waimg to get the sale deed executed, 
after paying the balance of the considera- 
tion 'money, but till the 15th April, 1959, 

, either defendant No. 1 or defendant No. 

1 2' did not appear at the Bhabua Sub- 

Registry office to. get the sale deed exe- 
cuted and registered. A few days later 
on the 19th Jime 1959 both defendants 1 
and 2 met the plaintiff at Bhabua and 
some altercation took place between them 
■ because each party was accusing the 
other for not keeping his part of the pro- 
nfisa On the intervention of some per- 
sons present there including defendants 
second party, it was settled that the sale 
deed , would be executed in -favour of the 
plaintiff on the 22nd Jime, 1959. Plain- 
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tiff paid a further sum of Rs. 250.00 to 
defendants 1 and 2 foi? the purchase of 
requisite stamps and to meet other ex- 
penses. Defendants 1 ' and 2, on their 
part paid Rs. 220-8-0 to Shri Krishna 
Singh, a deed writer, for the purchases 
of stamps. Defendants first party, how- 
ever, did not turn up at Bhabua on thfe 
.22nd June, 1959, for executing the sale 
deed. Plaintiff, thereafter, came to know 
that defendants second party obtained a 
sale deed from defendants first party with 
respect to the said houses by. promising 
to .pay a higher consideration. This sale 
deed was executed not at Bhabua, but at 
Arrah on the 26th June, 1959. According 
to the plaintiff, the whole transaction was 
a fraudulent and collusive one, because 
the defendants second party did not pay” 
an^hing in cash on the date of the exe- 
cution of the sale deed. Defendsmts - 
second party had knowledge of the plain- 
tiff’s Moahdanama from the very hegin- 
ning and even when tiie time for exe- 
cution of the sale deed -was extended, 
they were present at the spot. _ In that 
■view of the matter, defendants* second 
party were not bona fide purchasers for 
•value. They paid no consideration for 
the sale deed which they took with notice 
of the plaintiff’s Moahdanama. Plaintiff, 
therefore, brought the smt for specific 
performance of the contract for sale. 

3. The suit was contested by defen- 
dants first and, second parties. Their 
main allegation was that defendant No. 1 
was not the Karta of the family, rather 
defendant No. 2 was functioning as the 
Karta. The family of the defendants did 
not constitute a joint family, rather de- 
fendants 1, 2 and 3 formed one joint 
family and the other defendants of the 
defendants first party lived separately. 
'They denied the negotiation for the sale 
of the said houses for a consideration of 
Rs. 10,500.00, or the receipt of Rs. 1,855.00 
from the plaintiff by way of earnest 
money. According to the defendants 
first party, the consideration for the houses 
in question was fixed between the plain- 
tiff and defendant No. 1 at Rs. 14,000.00, 
but the plaintiff got tiiis sum reduced 
and fraudulently mentioned in the deed 
of agreement for sale. Defendant No. 1 
did not himself read this deed of agree- 
ment and signed the same at the request 
of the plaintiff in good faith. Plaintiff was 
never ready with the money to purchase 
these houses. Defendant No. 1 did not 
give out that he would get the sale deed 
executed by all the co-sharers. Defen- 
dants 1 and 2 were present at the sub- 
Registry office at Bhabua on the 15th 
April and 16th April, 1959 ready to exe- 
cute the sale deed in favour of tiie plain- 
tiff, but the plaintiff did not turn up -with 
the .money, and the . transaction fell 
through. On the 16th April, 1959, there- 
fore, a notice was served on the plaintiff 
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by defendant No. 2 intimating , that ^ the 
terms of the Moahdanama had expired. 
According to the defendants, -the story 
about the extension of the date for exe- 
cution of the sale deed, at the interven- 
tion of some persons, including 'defen- 
dants second party was a concocted one. 
Plaintiff never paid Rs. 250.00 . or , any 
money to defendants 1 and 2 for purchase 
of stamps. - As defendants first party 
were in urgent need of money, they sold 
the houses in question to defmdants 
second party for a consideration _ of 
Rs. 13,000.00. Out of this consideration, 
Rs. 2,500.00 was left, in deposit with the 
defendants second party for payment, of 
rehan money to Husnain Mian and Kas- 
tura Devi, v^e of Data Singh. A further 
sum of Rs. 2,500.00 was paid by the de- 
fendants second party to defendants' first 
party, and the balance of Rs. 8,000.00 'was 
paid before the Sub-Registrar at the time 
of registration. Defendants second party 
further asserted that tliey had no Icnow- 
ledge of any prior contract for sale by 
defendants SOxst party in favour of the 
plaintiff. 


A.L«. 


ApiH, 1959, could not He extended by . 
verbal agreement, to 22nd' June, 1959? 
when there was supersession of - the first • 
contract, , a suit could not He brought on. ^ 
the basis .of that, contract. \ 


4. Learned Additional Subordinate 
Judge, after a consideration of the evi- 
dence adduced on behalf of the plaintiff 
and defendants first and second parties, 
came to the conclusion that the plaintiff 
could enforce his claim for specific per- 
formance and defendants ' second party 
were not bona fide purchasers though for 
value, but with notice of the plaintiff’s 
Moahdanama. Against this judgment and 
decree, the present appeal has been filed 
by defendants second party. 


5. Learned counsel for the defendants 
second party appellants has raised several . 
points" in support of the appeal. His first 
argument is that some members of tiie 
defendants first party had executed a 
registered Mukhtarnama (Special Power 
of Attorney) in favour of defendant No. 2 
(Ext. A-I) on the 2nd June, 1958, for 
entering into transaction in respect of 'the 
sale of the said houses, and he could not 
delegate his authority in this behalf to 
defendant No. l. Defendant No. 1 was not 
the Karta of the family, and so the en- 
tire transaction is vitiated. His second 
arguirient is that' defendant. No., 3, widow 
. of Sukhdeo Singh, did not; join in the 
execution of the power of attorney In ■ 
favour of defendant No. 2,. and so the 
plaintiff could not' enforce his right of; 
specific performance of contract on the 
basis -of this defective power 'of attorney 
in favour of defendant No. 2. His third , 
contention was that ’ the appellants had 
no knowledge of any deed of agreement 
for sale executed by 'defendant -No. 1 in 
favour of the plaintiff. It was also con-» 
tended that, the time being the essence 
.of the contract,' the original date for exe- 
cution of 'the sale deed that is,- the 15th 


6. The question, whether defendant 
No. 1 or defendant No. 2 was the karta 
of the family of defendants first party, ': 
has been discussed under issue No. 2 ol 
the judgment under appeal. The ifeding 
of the learned . Additional , Subordinate 
Judge is that the Moahdanama (Ext. . 5J 
was executed bona fide by defendant No.'l 
with authority, to represent .the , joint, 
family of the defendants first set. . It is 
argued on behalf of "the appellants that . 
Birendra Bahadur Singh (defendant No. 

2) is the eldest son- of Sukhdeo Singh, 
and Birpal Singh (defendant No. 1) Is 
younger to Birendra Bahadur Singh, , so, . 
generally the senior member of -tlie fe- - 
-mily is the karta. The agreement for sale 
was entered into on beh^ of the family ; 
by a, junior member of the family namely , 
defendant No. 1, though tbe . . Mukhtar- 
nama (Ext. A-1) was executed in favour 
of defendant No. '2. In my opinion, there 
should be no confusion concerning this 
point. Of course, the seniormost m^- 
ber is to function as the karta of a joint 
Hindu family, but this is not tbe liniver-, 
sal rule. Even' in this family "there are 
many senior members who are uncles of 
these two defendants, but it is not said ■ 

' that anyone of them ever worked as the , 
karta . of the family. So the Irartaship, 
does not necessarily go with the seniority 
of a member in the . family. Both , these ' , 
defendants are e'vidently educated' 'per- 
sons. As defendant No. 2 .Birendra Baha- 
.dur' Singh- (D.W. 11) has stated, he practi^ 
ed as a lawyer at Banaras and 'then at 
D.eoria; He joined Government service . 
in , September, 1957, dnd during the rele- 
vant 'period, he was posted at . Block Office , 
at Chiraigaon, in the district of YaranasL 
.-He further stated that defendant No. S 
passed his Matriculation examination :ftt 
1958 and joined Government service in 
1960. So. during 'the relevant period, 
defendant No. 1 was not in any seridce 
and moved about and worked for the fa- 
mily. Except 'the statements of a few wit- 
nesses, there is nothing .on the record to 
show that defendant No. 2 had ever acted 
as the karta of the joint family of the 
defendants first party. 


In his e'vidence, defendant No. 2 stated 
that he is the karta of the famil-y consist- 
ing of defendant No. 1, ’ himself and de- 
fendant' No. 3, his mother, and the other 
defendants were separate. Tliis; is ^apnar 
rently an interested statement and is.fffi- 
Jsified by his o'wn action. Admittedly,. de- 
fendants first party . ■ executed the sale 
deed, dated 'the 26th June. 1959 (Ext. C- 
.II) in favour of .the . defendants second 
. party. This sale deed clearly recites that 
the executan'ts, , namely, defendants l td S 


J 
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were members of the same joint family, 
and were surviwng heirs of that joint 
family. In view of this clear assertion of 
jointness, it is now too late for the appel- 
lants to. contend that defendant No. 2 was 
the karta of the joint family of defen- 
dants 1 to 3 only. It is also in evidence 
that, except these two defendants., the 
other members of the defendants first 
party were reading in a village in the 
district of Deoria (Uttar Pradesh) and 
only these two sons of Sukhdeo Singh, 
who was practising as a Mukhtar at Bha- 
bua, used to- come to Bhabua at times. In 
the Moahdanama (Ext. 5). defendant No, 
a, Birpal Singh specifically asserted that 
he had full authority to execute a sale 
deed on behalf of the entire family as he 
was the karta thereof. He further as- 
sured the plaintiff that for his (plaintiff’s) 
satisfaction, all his (defendant’s) co-shar- 
ers jointly execute the sale deed. 
It is important to find that _ defendant 
No. 1 did not come to pledge his oath one 
way or the other, and the plaintiff was 
debarred from the opportunity of putting 
to him this, statement of his, as mention- 
ed in the Moahdanama (Ext. 5) concern- 
ing his assurance to the plaintiff to_ 'Ae 
effect that he was the karta of the joint 
family of the defendants first party. The 
evidence shows that both these brothers 
were working on behalf of the joint 
family and looking after its affairs. For 
some time one member of the family may 
■^work as the karta, and, if he is incapa- 
citated, another member may take his 
place. 

So, there Is ho hard and fast rule that 
a particular ihember.of the family must 
always be the karta. Secondly. I may 
point out that by the Mukhtamama (Ext. 
A-I), dated the 2nd June. 1958, defendant 
No. 2 v/as ncjt given any power to enter 
into any contract for the sale of the joint 
family property, but, as he was a lawyer, 
he was given tte power to execute a sale 
deed in respect of these houses on behalf 
of the executants of the Mukhtamama. 
So, this Mulchtamama itself shows that 
defendant- No. 2 was not the karta of the 
family.- Moreover, in his own evidence 
defendant No. 2 clearly stated that about 
one and a half months after the execution 
of the Moahdanama by Birpal Singh in 
favour of the plaintiff, he became aware 
of the same and he also accepted and ac- 
knowledged that Moahdanama. It is, 
therefore, clear that he ratified the trans- 
action of defendant No. 1 Birpal, and so 
there. was no matter, of dispute between 
either of i them concerning this transac- 
tion. It is also apparent from the recitals 
In the Moahdanama that the title deeds 
and other documents of the family of the 
defendants first party concerning these 
houses were in possession of Birpal 
(defendant No. 1). If he was a junior 
member of the ’ family, how and why 


these documents -c:ame into his posses- 
fflon? _ The possession of the documents 
with Birpal clearly indicates that, even 
if he was a junior member of the family, 
he had been authorised by the other 
members of the family to negotiate ' for 
the sale of the houses in question. It is 
also in evidence that the earnest money 
of Rs. 1.855/- was received by defendant 
No. 1. who also granted a receipt (Ext. 6) 
for the same. Defendant No. 2 (D.W, 11), 
in his evidence, does not challenge the 
receipt of this earnest money by defen- 
dant No. 1. .On behalf of defendants first 
party, three witnesses were examined, 
out of whom only defendant No. 2 assert- 
ed that he was the karta of the family. 
On behalf of defendants second party, 
eight witnesses had been examined, out 
of whom only defendant No., 9 stated that 
defendant No. 2 was the karta of the 
joint family. Both these persons are inte- 
rested in the case and their evidence can- 
not be accepted at its face valua On 
behalf of the plaintiffs, twelve witnesses 
have been examined. Out of them, 
P.W, 3 Rambachan Tiwari clearly stated 
that defendant No. 1 was functioning as 
the karta of the family. Of coursa the 
plaintiff and defendant No. 1 told him 
about the agreement for sale. Parasnath 
Singh (P.W. 5) a businessman, also stated 
that defendant No. 1 was working as the 
karta. P.W. 10 Harbans Pandey, who 
worked as a peon in the Bloclc Office, and 
who was formerly working in the Zamin- 
darf Department at Bhabua, pledged his 
oath to say that defendant No. 1 was 
the karta of the family. Of course, the 
plaintiff (P.W, 12) also supported this 
statement. So. in this background and in 
view of the oral and documentary evi- 
dence, it must be held in favour of the 
plaintiff that defendant No. 1 was work- 
ing as the kaita of the joint family of 
defendants first party, he represented 
himself as the karta of the family to the • 
plaintiff, and his action was expressly 
ratified by defendant No. 2, who now 
claims to be the karta. The argument of 
the learned counsel that defendant No. 1 
had no authority on behalf of the family 
to enter into any negotiation for sale can- 
not be accepted, and the plaintiff’s suit 
does not suffer from any sucli infirmify. 

7. The next contention raised on be- 
half of the appellants is that in the Mukh- 
tamama (Ext. A-I), defendant No. 3 had 
not joined. It is not clear as''to how this 
omission occurred. Defendant No. 3 is 
the widowed mother of defendants 1 and 
2.. It is difficult to say whether this 
omission was deliberate and intentional or 
accidental This aspect of the question 
would have assumed importance if defen- 
dant No. 3 had asserted some adverse 
right against the action of the other 
members of the family on whose behalf 
the Mukhtamama had been executed. Of 
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course she !s not a coparcener in strict .aUowed, a proportionate abatement ni ;the' 
legal sense, but she has got community , consideration yrhen he is to relinquish , all 
of interest and uniiy of possession along ■ claims to further performance or any fmv- 


•with the other members of the coparce- 
nary. This point had not been raised 
before the Court below, . and has been 
raised for the first time here in appeal. 
If this point had been raised at the time 
of the healing of the suit, perhaps, ' the 
plaintiff might have adduced e-vidence on 
this point to show that the -widow was a 
consenting party to the Mukhtamama, 
•though her name does not find place in 
that document. The subsequent act of &e 
■widow (defendant Wo. 3) also goes to in- 
dicate that she was in agreement -with 
"the action taken by her sons, defendants 
0. and 2. She has filed a joint yirittein 
statement along with them. 

In paragraph 7 of 'the •written state- 
ment, which is on her behalf also, it Is 
stated "the truth is that the plaintiff 
finalised -with defendant Wo. 1 the nego- 
tiation for sale of -the property mention- 
ed in Schedule A’V but this was for a 
consideration of, Rs. 14,000/-,' and not for 
Rs. 10,500/-. So, this lady (defendant 
No. 3) does not assert any separate title 
adverse to the interest of 'the joint family, 
which was represented in this transaction 
by defendant Wo, OL 

8. Learned counsd has further argu- 
ed that the Court would be reluctant to 
grant specific performance of the contract 
in respect of a portion of the property, 
only, because if defendant No. 3 did not 
join the Mukhtamama, her interest would 
not pass to the plaintiff, if a sale deed 
was to be executed on "the basis of that 
MulditamamL In my opinion, :• such a 
situation does not arise in •this c^e. The 
sale deed has not been executed in fa^vour 
of the plaintiff, •though,, of course, it can 
be said -that defendant No. 3 had not given 
authority to defendant No. 2 to execute 
•the sale deed. Defendant No. 3 was not 
examined either in Court or on co mm is- 
aon to say, one way or the other. 


claims to further performance or any finv' 
ther compensation for the breach. . The 
previous position was considered to be 
inequitable in this respect. Sub-section (4) 
corresponds to Section 16, and the expla- 
nation reproduces Section 13 -with verbal 
changes. I would have entered, into a de- 
tailed discussion about the legal aspect 
of this matter, but, in the circumstances 
of tMs case as well as the facts which are, 
available on the record, it is ho use dilaV 
ing upon this legal aspect. Defendant 
No. 3, though she did not join In the exe- 
cution, of the .Mukhtamama, does not 
claim any separate right .in •the family 
property and does not say , that her sons 
were not competent to represent her inte-., 
rest in the transaction. The e-vidence is 
not clear as to what would be the share ; 
of this lady (defendant No. 3) In the suit 
houses. From the recitals in the sale deed 
(Ext. C-II), it appears that executants 5 
to 8 were representing one branch and , 
Deoki Singh and Sukhdeo Singh repre-. 
sented two other branches. . DeoM Sih^ . 
died issueless in a state of jointness •with' 
others and thereafter Sukhdeo Singh, 
father of Executants 1, 2 and 4 and hus- 
band of executant No. 3, died in a state 
of jointness, lea-vdng the executants as his 
heirs. If this recital is taken to be correct,' 
•jhen -the interest of defendant No. 3 
•would be l/8th in the family properties. 
;When -^e plaintiff was being examined,' 
no question was put to him' whether he 
was -w illin g to purchase the suit houses 
on the basis of the Moahdanama -to which , 
defendant No. 3 was not -a party. ■ The 
plaintiff himself could not ' say anything 
about this because this plea was not then 
taken. To another question, he replied 
•that he wo^uld not have obtained the sale 
deed if it was executed by'' Birpal alone. 
It is to be noted that •this- answer is signi- 
ficant, because the plaintiff had entered 
into the agreement only -with Birpal 
Singh, but -thereafter the differences 


, arose, and the question of kartaship or 
The old Spedfic Relief Act of 1877 -was ' jointness in the family, began to crop up.' 
pealed and replaced by the Specific • In such circumstances; the plaintiff must 
elief Act of 1963. which came into force -have become nervous and so in Court he 
om the 1st March; 1964. Under the old could not. but ha-ve said, that he -was not 
ct which would be applicable to this ready to take a sale deed from. Birpal 
ise. Sections 14 to- 17 dealt with claims alone. When defendant No. 3 herself does 
»r specific relief of a part of a contract not come forward and raise, any objec- 
id Sedion 13 enshrined a principle gene- 'tion to the claim of -the plaintiff by pledg- 
lUy applicable to cases falling -within ing her oath,, strangers to the family 
actions 14 to 17. AU these, sections have should not be allowed to raise such subtle 


repealed and replaced by the Specific • m sue 
R^ef Act of 1963, which came into force ^ 

from the 1st March; 1964. Under the old could : 

. Act, which woiild be applicable to this ready 
case. Sections 14 to- 17 dealt -with clairhs alone, 
for specific relief of a part of a contract not co 
and Sedion 13 enshrined a principle gene- 'tion to 
rally applicable to cases falling -within ing he 
Sections 14 to 17. AU these, sections have should 
now been grouped together into present - points. 
Section 12i Sub-section (11 corresponds „ t 

•to Section 17. Sub-section (2) corresponds 8* ' 

to Section 14, and sub-section (3) corres- 
-ponds to Section 15., But one important; 'the pi 
change which has been made in sub-sec- the sal 
tion (3) is that when tlie part which must of agr 
be left unperformed forms , a considera- -■•tiiorefi 
ble portion of the whole but admits- of defend 
compensation in money, the plaintiff Is would 


9.- . When the case was being -argu^ 
before, us, it was ^bmitted on behalf of 
•the plaintiff that he was ready .to -talie. 
the sale deed in accordance' -with Ihe deed 
of agreement for sale. In . my opinion, 
tlierefore, the omission of. the name, of 
defendant No. 'S.-froni -the Mukhtamama 
would not make ' the contract for; sale 
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made on behalf of the defendants first 
party illegal, inoperative or void. . Plain- 
tiff would still be entitled to enforce the 
specific performance of the contract 
which defendant No. 1 made on behalf 
of -the entire joint family of the defen- 
'dants first party. 

10. The next point urged on behalf of 
the appellants is that defendants second 
party are bona fide- purchasers for' value 
without notice. The learned Additional 
Subordinate Judge’ has foimd that the 
defendants first party were, in need of 
money and so they must hot have exe- 
cuted the sale deed Ext. C-IC without con- 
sideration. App^ently. they got some 
higher price than what was 'being ofiered 
by the plaintiff and so they duped- the 
plaintiff and executed a sale deed in 
favour of the defendants second party. 
He further held that the defendants 
second party were not bona fide purchas- 
ers and that they had taken their sale 
deed with due notice of the plaintiff’s 
previous contract. 

11. It is Interesting to note that at the 
tune the sale deed (Ext. C-II) was pre-- 
sented for registration, the Sub-Registrar 
made an endorsement to the effect that 

-the entire consideration of Rs. 13,000/- 
had been paid in his presence. This en- 
dorsement is admittedly incorrect, be- 
cause it is clear from the evidence oh re- 
cord as well as from the evidence of 
Bafruddin (defendant No. 9) that' defen- 
dants first party received only Rs. 8,000/- 
at the time of the registration of the sale 
■ deed, inasmuch as they had received a 
sum of Rs. 2,500/- as earnest money aS 
well as Rs. 300/- for purchase of stamps 
etc. A further sum of Rs. 2,500/- was 
left in deposit with the defendants second 
party to redeem the two rehan bonds in 
respect of the suit property. ' D. W. 2 
Usman Ghani is son of the rehandar Hus- 
nain Mian, who was examined as D. Vi. 5. 
Both of them have stated that their rehan 
bond was redeemed by defendants 9 and 
10. D. "W. 6 Nijamuddin has spoken about 
the redemption of the rehan bond stand- 
ing in favour of Choudhary Dataram’s 
wife. So, apparently there is some 'gol- 
mal’ in the endorsement made by the 
Sub-Registrar on the back of Ext. C-H. 

12. It has been held in a series of 
decisions that the onus is upon the defen- 
dant who has taken a registered sale deed 
executed after the contract for sale in 
favour of the plaintiff to prove that he is 
a bona fide purchaser for value without 
notice of the earlier contract, so as to 
bring himself within the exception pro- 
vided by Section 27(b) of the Specific Re- 
lief Act. I may refer to some of these 
cases, and they are; Bhupnarain Singh 
V. Goktilchand Mahton, reported ..in 61 
Ind App.115 = (AIR 1934 PC 68); Shan-.i 
kerlal Narayandas Mundade v. New 
Mofussil Co. Ltd., AIR 1946 PC 97. In 


this case it was further held that by the 
law of India an oral contract is valid and 
enforceable, but in such a case it is a 
question of construction whether the exe- 
cution of the further written contract is 
^ or term of the bargain, or 

whether, it is a mere * expression of the 
parties as to the' manner in. 
wmch the transaction already agreed to 
^ m fact go . through. Harendra 
Chandra pas v. Nanda Lai Roy, AIR 1933 
X , ^ Division Bench of 

the Calcutta High Court held that, when 
a person claims to be a transferee for 
value without notice of the original con- 
Ixact, the burden lies upon him to prove 
that he fulfils that character. If he was 
aware when he purchased the property 
that negotiations for the sale of the pro- 
perly were already in progress between 
vendors and the plaintiff, and pur- 
chases the property without malting 
necessary enquiries as to whether any 
agreement to sell the property had been 
definitely concluded between his vendors- 
and the plaintiff, he carmot claim to be a 
transferee without notice. A similar view 
was expressed , in Saukhi Sah v. 
Mahamaya Prasad Singh. AIR 1934 Paf 
518. "Bona fide” means proper enquiry. 


13. In the present case, the plaintiff 
has given reliable evidence that both the 
defendants 9 and 10 had knowledge of 
his agreement for sale with the family of 
the defendants first party. P.'W. 4 Shyama 
Prasad stated that two days before Bama- 
navami, he met the plaintiff in the Court 
premises at Bhabua and he told him that 
he had vnth him money for the sale deed, 
but defendant No. 1 did not come to Court 
o;i that date. The occasion for this talk 
arose because Shyama Prasad wanted 
some loan from the plaintiff and as the 
plaintiff had to pay the money to defen- 
dants 1 and 2. he could not spare any 
money to Shyama Prasad. P.W. 5 Paras- 
nath Singh stated that on the 19th June, 
1959, he vritnessed some altercation be- 
tween the plaintiff and defendants 1 and 
2 and at that time defendant No. 9 also 
was present there. He intervened in the 
matter and got it settled. The date for 
execution of the sale deed by defendants 
first party was extended to 22nd June, 
1959. He further stated that the plain- 
tiff paid Rs. 250/- to defendant No. 2 
who paid the same to Shri Krishna Singh, 
a deed writer. The stamp -papers (Exts, 

4 to 4/b) indicate that Shri Krishna Singh 
had actually purchased the stamp papers 
for the sale deed. Of course, the plain- 
tiff also has stated in his evidence that, 
on the 19th June. 1969, defendants 1 and 
2 were in the company of defendant 
No. 9 when the altercation took place. He 
further stated that, on the 22nd June, 
1959, defendant No. 10 was also present 
when he met Parasnath and Rambilas 
and complained to them that, in spite of 
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■&e assurance given by defendants 1 and 
2, the sale deed had .not been executed. 
As against this ^ positive evidence about 
- the knowledge of defendants 9 . and 10 
about the previous contract for sale in 
favour of the : plaintiff, the , evidence 
adduced on behalf 'of defendants second 
party is very unreliable.' Though the 
onus was both on defendants 9 and 10 to 
• establish the fact that they were .bona 
fide purchasers without notice of the pre- 
vious contract, defendant No. 10 did not 
examine himself at all. "So the evidence 
of the plaintiff is rather ex parte against 
him. I also find that D.W. 10 Bhola 
Earn, while stating that he had < met de- 
fendant No. 2 on the 15th and 16th April, 
1959 in Court premises, . also stated that 
he met Badruddin (Defendant No. 9), 
who enquired from him on those dates 
if he had seen Birendra Singh. This 
clearly indicates that Badruddin was fully 
aware of tlie earlier contract for sale 
Which defendants first party had made in 
favour of the plaintifif. If Badruddin 
had no concern with Birendra on the 
15th/l6th April, 1959, he must not have 
made any enquiry about Birendra from 
B.W. 10, 

D.W, 11 Birendra Bahadur Singh 
has further stated that he had come on 
the 14th and both he and defendant No. 1 
had put up in the suit houses on that 
occasion. This evidence was given in 
order to show that he was willing to per- 
form his part of the contract but . the 
plaintiff himself was 'not ready to fulfil 
his part of the contract But this state- 
ment is very significant If these two de- 
fendants really put up in the suit houses 
on the 14th April, 1959, they must have 
seen the plaintiff on the subsequent dates, 
because admittedly the plaintiff lives ad- 
aacent east of the suit houses, iiitervened 
by a narrow lane. The normal course of 
events would have been to meet the 
plaintiff, who was their neighbour, in his 
own house, and not to wander , for him 
in Court premises. Fiurther, defendant 
No. 2 did not produce any extract from 
the Casual Leave Register 'to show that . 
he had taken casual leave . to come to ' 
Bhabua on the 14tlv 15th and 16th April, - 
1959. It cannot be . denied that defen- 
dants 1 .and . 2 had full knowledge about 
the contract which they had made to the 
plaintiff concerning the . sale of these 
houses. So it must be further said that 
they deliberately and intentionally deceiv- 
ed the plaintiff, , and . sold the . house to 
defendants second party when they got , 
some more consideration for the houses 
In question, - . ' ' . 

15; In tliis connection,- I may dispose 
of another argument advanced on behalf 
of the appellants. The learned Additional 
Subordinate Judge has referred to Ext 1, 
which is a complaint petition filed by 
Badruddin. to show that he had ' prior 


toowledge of the contract for sale be-^^ 
and , the defendants , 
n^ party. This petition is dated the 
1st July, 1959. Badruddin had brought a ' 
c^inal case against the plaintiff, and' 
femmes for their eviction from - 
one of the suit rooms. It . is stated in the 
Complaint petition , that the reason for - 
comimssion of this offence’ by tlie accused 

was that accused No., 1 (the &aintiff h£S . 

whirh^^+hT^^^^^ that house , 

' . had purchased 

after paying a. greater price, and this 
extremely offended the accused and so - 
he coi^tted this illegal act Oaiough it 
said^at this statement of Bad-, 
a^issible in evidence against 
place any reliance 
on this document because it can be very 
^ Badruddin came to loiow 
aftin Moahdanama of the plaintiff 

after his purchase and when he went 
houses. This complaint 

state that Bad- . 

^dmn had prior knowledge of the 

deed from the defendants first party I 

defendants 1 and 2 . 
'T'u- ■'^th a false case altoge- 

contested the claim of ffie . 
maintiff by saying in the written state- . . 
ment as well as in evidence that the ori- 
ginal Moahdanama was for Rs. ■'14,000/-. ' 
,wt through the collusion of the scribe 
me figure mentioned therein was • 
Es. 10,500 /t. If this had been a fact defen- 
dants,! and 2 must not have sold the suit 
houses for Es. 13.000/- only to defendants 
^cond party. Furthermore, the receipt 
^xt. 6) which was granted by defendaSt 
^ favour of the plaintiff clearly 
recites tha-t the amoimt of consideration 

In. view of 

tlie fact that defendants. 9 and 10 failed = 
onus concerning notice 
^ transaction 

defendants first party. 

I itiust m full agreement with the finding 
learned Additional, Subordinate 
that -the stand taken by ■the ■ 
appeUante on this' point must be nega- • 
ftat the plaintiff is 
• enforce the specific perform- 
a nc6. of this contract "with, defendants 'first 
party. ^ ^ : 

^16. It was further argued before us ' 
tnat a second contract came into effect 
on the 19th . June, . 1959, the. time for th^ 'J 
-to extended 

W the plaintiff 

has based his claim on the original . con-, 
tract which required the sale deed to be 
executed by the 15th April 1959. As the 
evidence shows,- it is'not a novation of 
contract; Only the date of the, execution 
of the sale deed was extended and that 
also in an awkward situation in which , . ' 
defendants 3. and 2 found tliemselves in . , , 
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the morning of the 19th June, 1959. 
Parasnath and Eambilas had to intervene 
in, Uie altercation between defendants 1 
and 2 and the plaintiff. In that sense, 
the- t^e given in the deed of Moahda- ' 
nama cannot be said to be the essence , of 
tiie contract. If the sale deed was not 
executed by the 15th April 1959. the 
■plaintiff was given the right to enforce 
the contract through Court and get a sale 
deed executed. In such a situation, the 
sale deed must have been executed after 
the 15th April, 1959. 

17. It was argued on behalf of the 
appellants that in an action for specific 
performance, it is necessary for the plain- 
tiff to prove the existence of a concluded 
contract between himself and the defen- 
dant and that he was ready and willing 
at all material dates to perform his part 
of the contract.' On this point also the 
plaintiff’s evidence must be accepted. In 
his own e'vidence he has clearly stated 
that he was still prepared to pay the 
balance of the consideration to the defen- 
dants first set and obtain sale deed from 
them. His conduct also supports his 
intention to be ready to purchase the 
'suit houses. Three houses, as already 
stated, are contiguous west of the house 
of the plaintiff intervened by , a narrow 
lane. So. he must be very much willing 
to purchase the same. Secondly, he show- 
ed his readiness on the 19th June, 1959 in 
this direction by advancing Rs. 250/- to , 
defendants 1 and 2 for purchase of stamps. 

It is said that the deed writer Shri 
Krishna Singh (P.W. 8) was a man of the 
plaintiff and so he purchased the stamps 
in collusion with him. The learned Addi- 
tional Subordinate Judge, while consider- , 
ing this part of the evidence came to ‘the 
conclusion that the deed writer was not 
a man of the camp of the plaintiff (idde 
paragraph 20 of the judgment under 
-appeal). The redemption of the rehan 
bond of Husnain Mian took place at the 
residence of this Shri Krishna Singh and 
he. as a matter of fact, is a witness to the 
redemption as per Exhibit 8/e. It is, 
therefore, clear that Shri Krishna Singh 
could not be a creature of the plaintiff, 
because even long after the purchase of 
the stamp papers Ehri Krishna; Singh 
enjoyed the confidence of Badruddin. The 
stsrtement made by P.'W. 5, Parasn^h, 
who was a colleague of the father of de- 
fendants 1 and 2, could not be discarded. 
So in my opinion, the learned Additional 
Subordinate Judge came to a right con- 
clusion in holding that the .plaintiff was 
always ready to perform his part of the 
contract. 

18. Another argument which was put 
forth on behalf of the appellants was that 
Ext. 5 shows that it was a contingent con- 
tract inasmuch as it was recited by Birpal 
that he would get the sale deed execut- 
ed and registered, by all the co-sharers. 
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This was an- uncertain future event and 
so in such circinnstances 'the -contracf 
cannot be enforced. In my opinion, this 
argument cannot prevail By entering into 
a contract , for. sale Birpal, . defendant 
No. 1, had the requisite authority, to enter 
into the transaction on behalf of all the 
co-sharers. So on one' side there was 
the plaintiff representing his entire family 
of four brothers, and. on 'the other, there 
was Birpal representing Ms Jaraily. So, 
if Birpal gave assurance that he would 
get the oUier members of ‘his family also 
execute the sale deed, it cannot be said 
that it was an imceftain future event or 
that the contract was a contingent one. 
This point had been raised also in the 
court below and - the learned Additional 
Subordinate Judge did not accept this 
argument advanced on behalf of the 
appellants. 

19. In the end. I hold that the claim 
of the plaintiff for specific performance 
of contract must be allowed, as has been 
done by the learned Additional Subordi- 
nate Judge. 

20. In a suit for specific performance 
of contract principles of equity apply in 
spite of the fact that in India relief by 
way of specific performance is the 
creature of statute. The rule is that equity 
does not regard the terms of the contract, 
but its substance is to be applied to see 
as to which of the parties is entitled to 
have equitable consideration. Defendant 
No. 1 is an educated man and by that 
time he had passed his Matriculation 
examination. Defendant No. 2 was al- 
ready practising as a lawyer and had 
accepted Government job in 1957. So 
they were in a better position than the 
plaintiff to know as to how to proceed in 
the matter. From whatever aspect the 
case may be looked at. I tMnk the claim 
of 'the plaintiff must stand. The time for 
deposit of the balance of the considera- 
tion money, as directed by the Court 
below, is extended by three months from 
today, if not already deposited. 

21. In the result, I do not find any 
merit in this appeal It is. accordingly, 
dismissed with costs. 

• 22. ANWAR AHMAD, J. : I agree 

Appeal dismissed. 
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Nageshwar Pd., Petitioner v. State oil 
Bihar. Respondent. 

Criminal Revn. Np. 757 of 1968. D/- 
15-5-1969, against order of 2nd AddL S. J. 
Patna. D/- 11-9-1967. 

(A) Penal Code (I860), S. 467 — Failure 
of prosecution ' to establish that accused 
made forgery or interpolations in Tax 
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receipfe — No adverse inference to impute 
motive to comnut offence under S. 409 can 
be drawn, against him. ‘ (Para 2) 

(B) Penal Code (1860), S. 409 — • Cri- 
minal breach of trust — Criminal or dis- 
honest misappropriation is , essential — 
Mere retention of money not enough. 
AIR 1953 SC 478; AIR 1933 Cal 800; 1961 
(1) Cri LJ 654 (Guj), Rel. on. (Para 3) 

(C) Penal Code (1860), S. 409 — Dis- 
hone^ intention — No rule regarding de- 
positing, collections within specified period 

Accused retaining money for 15 days 
and depositing at once when demanded — 
Accused’s security deposit Vi?ith office more 
than amount misappropriated — Enmity 
between accused and his' officers — Case 
held of carelessness and not dishonest in- 
tention. (Paras 3 to 6) 

Cases Referred: Chronological Parasf 
(1961) 1961 (1) Cri LJ 654 (Guj), 

Desai Champaklal Nemchand v. 

The State' . - . ft 

G953) AIR 1953 SC 478 (V 40) =' 

1954 Cri LJ 102, CheUoor Manknkal 
Narayan Ittirvi NambudM v. State 
of Travancore Cochin ft 

(1933) AIR 1933 Cal 800 (V 20) «' 

35 Cri LJ 156, Major Robert 
Stuart Wauchope' v. Emperor 5 

S. N. Mishxa, Kamta Pd. & P. K.. Joshi, 
for Petitioner,* Manindra Nath Varma, 
for State. 

ORDER: — The sole petitioner of 
this case has been guilty for an offence 
imder Section 409 of the Indian Penal 
Code and sentenced to undergo rigorous. 
Imprisonment for three months. He was 
also charged xmder Section 467 of the Code - 
but was acquitted of that charge. . 

2. The following few" facts may be 
briefly stated in order to appreciate ihe 
point, which has been argued before me. 
The petitioner was working as an office 
clerk in the Dinapore. Nizamat Municipal- 
ity and dining the absence of a tax Daroga ; 
he did his work also in addition to his own 
duties. The prosecution case is that he 
collected Rs. 123.58 paise during the period 
from 11-6-62 to 3-7-62, which, was further 
extended upto .20-7-1962. The tax col- . 
lected by the petitioner .was not deposited 
■ witli the cashier of the , municipality but 
he kept amount as, well as counter foil 
receipt books, under which the collection 
was made, at his house. The Municipal 
Chairman asked him on 20-7-1962 as to 
where the counter foils of the receipts 
were. The petitioner informed him that 
they were, at his house. He ordered him 
to bring them and the petitioner brought 
them Then he vS^as further .-asked as to 
where the amount was which he had col- 
lected under those. eight receipts. The peti- 
tioner gave out that the amount was at 
his house and he would go and fetch the 
same. This He did on . that very day and 


the money was depoated in the account 
of the municipality. . Later on 24-7-1962 
another Assistant Tax Daroga .made a 
report (Ext. 7) about the interpolation in 
the receipts, which had been issued by 
■this petitioner. The matter was enquired 
into and the Chairman of - the Municipality 
lodged E. I. R. in .this case on 30-7-196^ 
There was enquiry by “the police and- 
diarge sheet was submitted against this 
petitioner. He was first tried, after com- 
mitment, , by the 1st' Assistant- Sessions 
Judge of Patna, who convicted him and 
sentenced him to three months’ rigorous 
imprisonment under Section 409, Penal 
Code. Against this order of conviction 
there was ah appeal which was heard by 
the learned 2nd Additional Sessions Judge 
of Patna, who confirmed the order of con- 
viction and sentence. This, revision is 
, against the order of the learned Additional 
Sessions Judge, 

3. Learned counsel for the petitioner, 
Mr. S. N. Mishra, has raised only legal 
points before me. His first contention is 
that the learned Court was not justified, , 
after giving a finding of acquittal under 
the charge of forgery, to raise a presump-^ 
tion against the petitioner for his convic-' 
tion under Section 409, Penal, Code, rely- 
ing on some interpolations in the receipts. 
In” my opinion, this argument is well 
founded, when the prosecution failed to 
establish -that the petitioner had niade 
forgery of interpolations in those receipte', 
even ^ter the examinatiori of a handwrit- 
ing -expert, I do hot think that any such 
adverse inference should have been drawn 
by the learned Judge so as to impute a 
motive to the petitioner for committing an 
offence under Section 409, Penal Code. 
Any way, this remark of the Court below 
would not weigh much because I find that 
the second point, raised by learned coun- 
sel, would secure acquitt^ of his client. 
He has argued that accepting, the facts of 
the case at' their face value no offence ' 
under Section'409, L P. C., had been made 
out. _ For a criniinal breach of trust by a, 
.public servant 'it is necessary -that the 
public servant should commit criminal 
misappropriation -or dishonest misappro- 
priation because in the definition of ' cri-- 
minal breach of trust, which is contained 
in Section 405 of the Code, it is ffiven out 
that whoever , being -in any manner en-- 
trusted , with property, or . with any 
dominion over -property, dishonestly mis- 
appropriates or converts to his own use 
that property etc. etc. shall be said to 
commit crimnal breach of trust. In this 
case the evidence shows that the collected 
money had not been misappropriated or ^ 
converted to the use of the petitioner. 
He was ready with the money when he , 
was asked about it. . , - 

'4. It has been held in several cases’ 
that mere retention of a property is not! 
enough to show that the person, who hadj 
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retted tHe same, had committed cri- 
minal breach of trust orcriininal mis- 
appropriation. In the case of CheUoor 
Manknkal ' Narayan Ittirvi Nainbudiri 
V. State of Travancore-Cochin, AIR 
.1953 SC 478 their Lordships observed 
while dealing witli a case of. like nature 
that the prosecution has to establish first 
of all that the accused was entrusted with 
some property and it has to be establish- 
ed further that in respect of that, property 
so entrusted there was dishonest riiisap- 
propriation or dishonest - conversion or 
dishonest use or disposal in violation of a 
direction of law or legal contract. A 
similar case came up before the Guiarat 
High Court — vide the case of Desai 
Champaklal Nemchand v. State, 1961 (1) 
Cri LJ 654 (Guj) where it was observed 
that temporary retention of money does 
not by itself amount to criminal breach of 
trust. ■ It amounts to that offence only if 
from the fact of retention of property en- 
trusted, the ingredient of dishonest naisap- 
proprialion or conversion etc. can he cor- 
rectly inferred. Hence even if a/ person 
£s required under rules to deposit the 
amoxmt entrusted in the Treasury within 
a few days, the failure to do so will not 
by itself amount to the offence of criminal 
breach of trust unless it is proved that 
there was dishonest misappropriation. In 
an earlier case of Calcutta Edgh Court a 
similar view was taken in the case of 
Major Robert Stuart Wauchope v. Em- 
peror, AIR 1933 Cal 800. It was observed 
therein that in cases of criminal misap- 
propriation, the prosecution must always 
prove misappropriation. It is not enough 
if it proves that the accused had received 
the money. .The onus of proof never shifts 
from prosecution. 

5. In the instant case there is no dis- 
pute over the fact that the tax had been 
collected by the petitioner from eight per- 
sons under receipts and the collected 
money was at once given to the Chairman ^ 
when demanded. His only offence, if I 
am permitted to say so, lies in the fact 
that he did not deposit this money at once 
in the municipal account but he kept it 
at his house for some days, may be 10 to 
15 days. The only rule, which requires 
immediate deposit of the collected money 
produced by the prosecution, is Ext. 10/1. 

In fact, it is not a municipal rule hut an 
order passed by the Vice-Chairman of the 
Dinapore Nizamat Municipality on the 
Joint petition filed by the tax collectors 
of the municipality to extend the time of 
their attendance to the municipal ofBce 
from 2-30 p. m. to 4 p.- m. The order of 
the vice-chairman dated 19-9-1959 is to 
the following effect: — ■ 

"Perused the petition. The T. Gs. may 
be .informed to attend office daily for de- 
positing collection money at 4 p. m. instead 
of 2-30 p. ro,” 
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A copy of this order .was forwarded to all 
the tax collectors and tax Darogas hf the 
Municipality. It is said on behalf of the 
petitioner that this order was issued in 
September, 1959, and he had joined the 
service in 1961 and this order was never 
brought to his notice. So clearly, it is 
not a rule that the collected money on a 
particular date should be deposited by the 
end of that very day. This order is vague 
to that extent. The tax Darogas had made 
a grievance that they should be allowed 
to come to. office by 4 p. m. and deposit 
the collected money and this prayer was 
allbwed. So, this order does not neces- 
sarily mean that the amount collected on 
a particular day had to be deposited by 
the end of that day. This document, in 
my opinion, has been misconstrued by the 
Comts below. 

6. It was further pointed out to me 
that Kamta Pd. (P. W. 9) who was in 
charge of collection of mutation fee, 
deposed to the effect that in some cases he 
deposited collected money after a lapse 
of 41 days. So. I do not find that this 
petitioner has violated any rule of law or 
any legal contract. On his behalf it is 
further stated that he had some e nmi ty 
with the Assistant Tax Daroga, who made 
the report (Ext 7) and also with the Chair- 
man of the Municipality. Any way, this 
aspect of the matter need not be further 
discussed because after all the prosecu- 
tion has to prove the ingredients of the 
offence beyond any reasonable douht. It 
was furtlier pointed out to me that when 
this petitioner joined municipal service in 
1961, he deposited a cash security of 
Es. 300/-. In view of tins deposit it would 
have been sheer foolishness on his part to 
have dishonestly retained this lesser 
amount of Rs. 123.58 which amoimt could 
have been easily deducted from his secu- 
rity money. In my opinon, it is not a case 
of dishon^ intention but a case of care- 
lessness or at best neglect of duty on the 
part of the petitioner. ' It has been observ- 
ed in many cases that suspicion, however, 
great, cannot t^e the place of legal evi- 
dence and a conviction cannot be based 
when the evidence is 'may be true’ but 
only when the evidence is 'must be true’. 
So, when all^ these legal points and the 
evidence and the circumstances are taken 
into consideration, I do not think that the 
conviction of the petitioner is justified 
under Section 409, Indian Penal Code. 

7. The result is that this revision suc- 
ceeds and the order of conviction and the 
sentence passed against the petitioner is 
set aside. 

Revision allowed. 
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Parshava Properties Ltd., Petitioners v. 
Workmen represented by Rohtas Quarries 
Mazdoor Sangh, Dalmianagar and another. 
Respondents. 

Civil Writ Jurisdiction Case No. 58 of 
1969, D/-4-7-1969. , . 

Mines Act (1952), S. 52 — Leave with 
wages — Employer agreeing to give fifteen 
days leave annually in place of seven days 
' — It means one day’s leave for nineteen 
days work and not for sixteen days’ work- 

Although under Section 52(2) (b) a per- 
son is said to have completed a calendar 
year service if he puts in 240 days’ atten- 
dance in one calendar year, yet where the 
employer agrees to give fifteen days pri-^' 
vilege leave in place of seven days imder' 
Section 51 (before amendment), it means 
only one day’s leave for nineteen days’ 
work and not one day’s leave for sixteen . 
days’ work. Agreement cannot! be inter- 
preted on the basis of Section 52 (as am- 
ended in 1958). (Para 5) 

Lai Narain Sinha (Advocate General), 
R. P. Katriar and Satish Kumar Katriar. 
for- Petitioners; Tarakant Jha and Radha 
Raman, for Respondents. 

_ XJ. N. SINHA, J. : — This writ applica- 
tion imder Arts. 226 and 227 of the Con- 
stitution of India has been filed by the 
petitioners, who are Parshva Properties 
Limited. (The petitioners will henceforth 
be described as the management). The 
prayer in this writ application is that an 
award given by an arbitratpr. a copy of 
which has been annexed as Annexure 1, 
may_ be quashed. In paragraph 3 of the , 
applicatipn it has been mentioned that tlie 
award had been given by opposite party 
No. 2 on the 7th September, 1968 and it 
had been published in the Bihar Gazette 
on the 24th September, 1968. 

2. The relevant facts stated, fn the- ap- 
plication are as follows: It is mentioned 
that on the 25th March,. 1958 :as agree- 
ment had been entered into between the 
management and the workers represented 
by Rohtas Quarries Ma.i’door Sangh, • 
Dalmianagar; of winch item No. 6 runs . 
as follows; — 

"The management agrees' to give only 
Privilege Leave of 15 days, with full 
wages to all Quarry , workers other tlian 
permanent employees in place of 7 days 
in accordance with Section 51 of 'Mines 
Act. 1952." . 

A dispute • regarding interpretation of 
this item arose and the matter _was • re- 
ferred for arbitration under Section 10-A 
of the Industrial Disputes Act. The re- 
ference was in the following terms: — 

"Interpretation of Item No. 6 of the 
agreement dated the 25th March, 1958 as 

CN/DN/B275770/BDB/D 


agreed in the memorandum of settlexhent - 
dated the' 4th February, 1966.” - • 

On this reference, the arbitrator, Sil ' 
I. Prasad heard the contending parties and 
the award under consideration was.^ given, ’ 

. 3. The learned arbitrator has come to, ■ 
the conclusion that his interpretation jbf y 
Item No. 6, quoted, above, is that , the ; : 
workers are entitled to get one day’s leaya 
for every 15 (16?) days’ attendance. , 

4. Before I refer to the reasons ^ven 
by the learned arbitrator, the relevant pro- , 
visions of law may , be , quoted. In the ; 
year 1958 the relevant provision of law 
was Section 51 of the . Mines Act. 1952 
(Central Act No. 35 of 1952). As admitted ' 
by the parties, the portions of Section '51' 
which governed the case then, were in , ' 
these words: — . , , ; 

"51. Annual leave . •with wages.-— , fl] ' ' 
Every person employed in a mine who' 
has completed a. period of twelve rdohths’ 
continuous service therein shall be alloiy- 
ed. during the subsequent period of twelve' 
months, leave 'with full pay or wages 
based on the average pay or wages for the 
twelve months immediately preceding the 
leave, as provided in Section 52, and su^ 
leave shall be calculated at the rate of 

(1) 

(il) if he is an employee paid by the 
. week, or a loader, or, other person 
employed below ground on a piece 
rate ba^, seven days for such 
period of twel've months.”.)' 

(2) The twelve months’ . continuous ser- 
vice referred to in sub-section (1) shall r 
■foe deemed to have been; completed — ' 

(a) 

(b) in the case of a person employed , 
above ground on a piece fate basis 
or in the case of any other person 
who is paid, by the month, weelc or . 
day, if he has during the said period 
of twelve months put in not less ^ 

'than two hlmdred aiid sbcty-five \ 
attendances at . the mine.” . ; 

This Mines Act of the year 1952, as it was 
in existence in 1958, underwent substan-, 
tial change and the relevant provision Is 
incorporated now in Section 52. As ad- 
rnitted by the learned counsel for the par- 
ties, the provisions of Section 52 which . 
have been taken into consideration by the 
learned arbitratori read as follows: — - 

.. "52 (1) Every person employed fn a \ 
mine who has completed a . calendar year’s :) 
service therein shall be , allowed, durmg 
the subsequent calendar year, leave with 
wages, calculated, — ■ 

(a) 

(h) in any other case, at the rate of one 
day for every twenty days of work 
performed by him. 

(2) , A calendar year’s service referred to- 
In sub-section (1) shall be deemed to have 
been completed. — 

(a) 
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fb) In the case of any other person if 
, he has during the calendar year 
put in not less than two hundred 
and forty attendances at the mine,” 

SS’ow I refer to the mistake of calculation 
, made by the learned arbitrator. He has 
stated in the award that in accordance 
with Section 51 of the original Mines Act 
of 1952, the workers were entitled to only 
seven days’ leave in a year. That is to 
say. the workers used to get seven days’ 
leave if they ■■ completed two' hundred 
sixty-five days of attendance in a year. 
Then the learned arbitrator says that "this 
was calculated at the rate of one day 
leave for every 38 days attendance put in 
by the worker.” Then the learned arbi- 
trator has stated that since the agreement 
had increased the leave to 15 "days, it 
must be deemed that the workers used to 
get one day’s leave on the basis of 19 
days’ attendance put in by them. Then 
the learned arbitrator has proceeded under 
Section 52 of the Act. after amendment, 

- and has stated that the workers are deem- 
ed to have completed one calendar year if 
they have put in not less than 240 days’ 
attendance, and "in view of the above said 
agreement if a worker has put in 240 days’ 
attendance in a year, he will be entitled 
to get 15 days’ leave”. That is to say, ac- 
cording to the learned arbitrator, workers 
would get' one day’s leave for every 16 
days’ attendance. It is on this basis ' that 
the learned arbitrator has given his award 
which has been challenged in this Court 

5. According to the learned Advocate- 
General appearing for the management, the 
learned arbitrator has intermixed the 
agreement with the provisions of S. 52, as 
. it now stands, which he should not have 
done. It has been argued -that the learned 
arbitrator has erroneously stated that when 
the management had agreed to give fifteen 
days’ leave in place of seven days’ leave, 
in the year 1958, the arrangement was on 
•the footing that the workers would put 
one day’s leave for every 19 days’ atten- 
dance. Learned Coimsel for the workers 
has argued, on the other hand. that, the 
interpretation put upon the agreement in 
question by the learned arbitrator is cor- 
rect and that is why the management had 
followed this calculation in the years 1960 
and 1961. Having heard the learned coun- 
sel for the parties, I am of the opinion 
that the contention put forward on behalf 
of the management is valid and the con- 
clusion -of the learned arbitrator is er- 
roneous in law. It is not possible to hold 
that when the. agreement was entered into 
it was on the footing that the workers 
became entitled to one day’s leave for 
every 19 days of attendance. No material 
has been placed before us for arriving :af 
such a conclusion. As the Act stood in 
4958, these workers were entitled to seven 
days’, leave if they had put in not less • 
than 265 days’ attendance In -fee last 


Wve months. Only this number of 
days was increased to fifteen days for the 
apphcation of Section 51 of the Mines Act, 
It is not possible to hold that the partii 
ad contemplated that the workers would 
leave for every 19 days of 
attendance i^tead of one day’s leavf for 
every 38 days’ attendance, wffn ^e 

non 52 of the_Act, as it now stands has 
made substantial change in the relevant 
tor leaiSd SbfiS- 

^ making his calculation 
on the basis that because now the workers 
are entitled to get one day’s leave Inr 
20 days of work performed by tiieSj 
15 days of leave, agreed upon by the par- 
altered on the footing 
that . at that time the management had 
agreed to firmt one day’s leave for every 
19 days of attendance. It is not possible 
to accept the learned arbitrator’s reason- 
ing. fi^t, in 1958, the workers were entitl- 

^ ^ attendance. At that time, 

2 leave 

agreement in ques- 
tion this penod was mcreased to 15 days. 
Nothing more can be deduced from the 
agreement The learned AdvocaT^GenS 
attention to Section 49 
fd ^ stands, and has argu- 

open to the workers either to 
keep the agre^ent alive or to give a go- 
governed by the Act as 
However, this aspect of 
the matter dc^s not call for a decision, as 
&e question before this Court is whether 
Hem arbitrator has interpreted 

Item No. 6 of the agreement in accor-. 
dance with law or not. What the manage^ 

^ years I960 
and 1961 can hardly be relevant for the 
mterpretafaon of the agreement in ques- 
tion, as the learned arbitrator had not 
been asked to mterpret item No. 6 of the 
agreement, on the basis of the conduct of 
the parties. In my opinion, the only in- 
terpretation that _ can be but upon the 
a^e^nent in question is that the workers 
'wiU be entitled to 15 days’ leave and no 
worked for not less 
than 240 days m the previous calendar 
year, as in the case made out by the 
management in paragraph 11 of this writ 
apphcation. 

G. For the_ reasons given above, the 
award p^ven by ^ the arbitrator must be 
quashed by a wnt of certiorari. The ap- 
plication is thus allowed, but in the cir- 
cumstances of the case, the parties are 
directed to bear their own costs of tl^ 
Court. 

.7. KANHAIYA JI, J. i agree. 

' . Petition allowed.' 
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for joint possession oyer the house in 
question and as such, it is governed by 


foregoing section, the amount at which - ' / 
for purposes of. jurisdiction' . the relief 


Section 7(iv) .(c).oi the Court-fees Act. In, sought in the suit is' valued shall not, '; 


fact, ad valorem court-fee was demanded 
under Section 7fiv).’(c) of the Court-fees 
Act on the valuation of Rs. 2000/- givpn 
, in the plaint and the petitioner accepted 
the position and complied with the orders. 
Learned counsel for the - petitioner con- 
tended that when the plaintiff has brought 
the suit to avoid the effect of the deed of 
gift and as the deed of gift was valued at 
Es. 2000/- the plaintiff has rightiy valued 
it accordingly under Section 7(iv) (c) of 
the Court-fees Act. It was further con- 
tended that v/hen the suit is brought for 
declaration and consequential relief, it is 


exceed the value of the land or inter^ 
as determined by those rules.” ' . • . 

Section 4 puts the. maximum limit to^ the . ■ 
valuation of a suit . for the purpose of 
jurisdiction in which the relief sought re- ^ 
lates to land or an interest in the land 
So far Bihar is concerned, the State Gov- ' 
ernment has net framed any. rule under 
Section 3 of the Act. Learned counsel for 
the opposite party, therefore, contended, 
that the market value of tiie property in 
suit will be the value for the purposes of 
jurisdiction. In support of his contention, 
he relied on a . decision of this -Court in , 


■ Jadunandan Gope v.' Syed Najmuzzaman, 


and the suit was valued on the basis as 
given in the deed of gift itsell He fur- 
ther contended for the purposes of juris- 
. diction in a suit, governed by Section 7(iv) 
(c) of the Court-fees Act, the valuation 
®ven by the plaintiff will be the valua- 
tion for jurisdiction under Section 8 of 
the Suits Valuation Act (hereinafter re- 
ferred to as the 'Act’), The Munsif had 
accepted the valuation of Es. 2000/- as 
given in the plaint as the valuation of the 
suit and this valuation under Section 12 
of the Court-fees Act became -final and 
caimot be challenged by the defendant. 
So long this valuation for payment of 
court-fees stands, the Miinsif has jurisdic- 
tion to try this suit. In support of his 
contention, he relied on a decision of the 
Bombay High Comd in Biirjor Pestonji 
Sethna v. Nariman Minoo Todiwalla, AIR 
1953 Bom 382. 


AIR 1957 Pat 560 wherein it was pointed 
put that “suits relating to lands coming . 
under, the scope of Section 7(iv) (c) of the 
Court-fees Act are governed by Section 4 : 
of the Suits Valuation Act, and, if no rules 
have been made under Sections 3 and 4 
of the Suits Valuation Act in the State of 
Bihar for the valuation of an interest in 
land which is the subject-inatter of suit ‘ 
under Section 7(iv) (c) of the Court-fees 
Act, the market value of the subject-, 
matter has always been taken for tlie pur- 
poses of court-fees and jurisdiction.” 
Therefore, learned counsel submitted that 
the learned Munsif has rightly held that 
the value of the house in question exceed- 
ed the pecuniary jurisdiction of the Corud. 

6. Learned counsel for the petitioner 
relied on Section 12(i) of the Court-fees 
Act which runs as follows: — 


5, Section 8 of the Suits Valuation Act 
provides as follows: — ^ • ' 

"Where in suits other than those re- 
ferred to in the Court-fees Act, 1870, Sec- 
tion 7, paragraphs (v), (vi) and (ix) and 
paragraph (x), CL (d), court-fees are pay- 
able ad valorem under' the Court-fees Act,, 
1870, the value as determinable for the 
computation of court-fees and the value 
for purposes of jiuisdiction shall be, the 
same.” ' - 

.As ad valorem court-fee has got to be paid' 
imder Section 7(iv) (c) of the . Court-fees 
Act in this case, the valuation for the 
purposes of both court-fees jurisdiction 
would be the same. This position JLs . not 
disputed by learned counsel appearing for 
the parties. Section 3 of the Act gives 
the State Government powers- to make 
rules for determining the value of the 
land for the purposes of jurisdiction in the 
suits mentioned in the Court-fees Act, 
1870, Section 7. paragraphs (v) and (vi) 
and paragraph (x) (d). Section 4 lays 
down as follows:— 

"Wliere a sqlt mentioned In the Court- 
fees Act, 1870, Section 7. paragraph (iv) or 
Schedule H, Art 17^ relates to land or an 
interest in land of which the value has 
been determined by rules under the last 


"12 (i) Every question relating to valua- 
tion for the purpose , of determining the 
amount of any fee chargeable under this 
chapter on a plaint or memorandum of 
appeal shall be decided by the Court in 
which such plaint or. memorandum, as the 
case may be, is filed, and such decision, 
shall ‘ be final as between the parties, to 
the suit:” 

The contention of learned counseL there- 
fore, was that the valuation of Rs. 2000/- 
given in the plaint has been accepted by. 
the Court and, therefore, this decision has 
become final and the defendant cannot be .' 
aUowed to challenge this valuation. . It is 
difficult for me to accept this contention. 
The Court had not previously decided the 
question of valuation in the suit. When' 
ffie Court demanded ad valorem court-fee, 
it only decided the category' to which the 
suit feu and demanded ad valorem court- 
fee under Section 7(iv) (c) of the Court- 
fees Act on the valuation of Rs. 2000/- as , 

, given in the plaint overruling the conten- 
tion of the petitioner , that the suit was ' 
only a ; declaratory suit. ' The Court pro- 
ceeded on the valuation given in the plaint 
and there was ho .judicial, decision by. 
Court regarding the quantum of valuation. 
Moreover, the order passed by the learn- 
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arte in absence of the and unless court-fee is paid on thiaf 
every right to object amount, the suit cannot proceed. As was 
by the -Court before held in Jadunandah Gope’s case, referred 
suit. Therefore, Sec- to above, market value of the property 
t-fees Act has no ap-* will be the valuation both for the pur- 
s of this case. - . poses of jurisdiction and comrt-fee in this 

case which the Court has to determine .as 
sel for the petitioner the valuation given is too low. No useful 
that the* plaintiff in a purpose in such circumstances would have 
7(iv) (c) of the Court- been, served by determining the actual 
to put his own valua- valuation of the suit property for the pur- 
so long the valuation poses of court-fee which would _ be the 
on will be the valua- valuation for the purposes of jurisdiction 
:s of jurisdiction under also when on the face of the admitted 
.ct In support of his monthly income of the property, the 
1 on a decision of the valuation was beyond the pecuniary juris- 
t in AIR 1953 Bom 382 diction of the Court. Therefore, in my 

1 that, "a plaintiff is en- opinion, the learned Munsif has not com- 
vn valuation upon the mitted any error of law or procedure and 
eks in the suit if the hence his order does not call for any In- 
tion 7(iv) of the Court- terference by this Court. 

2 has put a valuation, 8. For the reasons stated above, the 
1 is conclusive for the application fails and is, accordingly, dis- 

8 of the Suits Valua- rnissed. In the circumstances of the case, 
irisdiction of the Court there will be no order as to costs, 
led according to the Petition disnolssed. 


ed Munsif was ex parte in absence of the 
defendant who had' every right to object 
to the order passed by the -Court before 
he appeared in the suit. Therefore, Sec- 
tion 12 of the Court-fees Act has no ap-- 
plication to the facts of this case. 

7. Learned counsel for the petitioner 
further contended that the 'plaintiff in a 
suit under Section 7(iv) (c) of the Court- 
fees Act is entitled to put his own valua- 
tion and, therefore, so Jong the valuation 
stands, that valuation vnll be the valua- 
tion for the purposes of jurisdiction under 
Section 8 of the Act In support of tas 
contention he relied on a decision oi the 
'Boipbay High Coiut in AIR 1953 Bom 382 
wherein it was held that, "a plaintiff is en- 
titled to put his own valuation upon the 
relief which he seeks in _ the suit if the 
suit falls under Section 7(iv) of the Court- 
fees Act, and if he has put a valuaticm, 
tlien that valuation is conclusive for the 
purpose of Section 8 of the Suits Valua- 
Ron Act and the jurisdiction of the Co^ 
must be determined according to the 
valuation so . put by the plaintiff. It is 
not open to the Court to go behmd tMt 
valuation and to consider whether Ihe 
valuation is a proper valuation or n^- 
The decision proceeds on the view that 
the valuation put by the plaintiff in a suit 
under Section 7(ivl (c) of the Court-fees 
Act cannot be questioned whether it is 
proper valuation or not. This is iwt me 
view so far this Court is concerned. No 
doubt it is true that the plaintiff is en- 
titled to put his own valuation in a ^t 
for declaration and consequential rehef 
but where the valuation given by me 
plaintiff is not reasonable or arbitrary, me 
Court has power to revise ■ that valuation 
and to find out the .real value of t^ pro- 
nprtv (See ILR-ll Pat 161 = (AIR 1932 
Pat 9): AIR 1944; Pat 17 (FB); 1953 
100; 1954 BLJR 36p and AIR 1957 Pat 
560). Therefore, it is not possible for me 
to accept the contention of learned coim- 
sel for the petitioner that the valu^ion 
given by the petitioner in the suit is tmal 

fnd camot be altered.by the Court below 

and that valuation wiU' be the valuation 
" for the purposes of nurisdiction on toe 
basis of the view taken by the Bombay 
High Court in the case referred to above. 
It is true tliat the Court has not deter- 
mined the valuation for the piuposes cff 
Surt-fee under Section 7(iv) (c) which 
valuation would have been tiie basis for 
the purposes of jurisdiction, but apparem- 
ly on the basis of the monthly mcome the 
learned Munsif has rightly held that the 
v^uation of the suit is beyond the pecc- 
ary jurisdiction of ttas Court without 
determining the exact valuation of the 
Sit moperty. The defendant has r^ed 
a plea in the written statement that the 
Sluation of the property in suit is more 
than Rs. 50,000/- and. as such, it 
the pecuniary lunsdiction of the Court 
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R. J. BAHADUR, J. 

Gaya Datt Patha and another. Peti- 
tioners V. Narabdeshwar Dubey. Opposite 
Party. 

Criminal Revn. No. 160 of 1969, D/- 
22-7-1969, from order of Magistrate, Isf 
Class, Sasaram, D/- 6-11-1968. ■ 

Criminal P. C. (1898), S. 139-A — Pro- 
cedure of enquiry where public right is 
denied — Provisions are mandatory — 
Ignoring earlier cause shown in denial of 
public right and rel.ving on its not being 
shown again during later site inspection is 
illegal and vitiates consequential order for 
removsd of alleged encroachment. 

(Paras 3, 4) 

Kumar Brajendra Nath, for Petitioners. 

ORDER: — This application in revision 
arises out of proceedings under Sectioh 133 
of the Code of Criminal Procedure. 

2. It appears that on 8-10-1966. the 
Subdivisional Magistrate, , Sasaram, on 
perusal of a report submitted by the Sub- 
inspector of Police, Dawath Police Sta- 
tion, was of the view that there was an 
apprehension of breach of the peace be- 
tween the parties, namely, Narabdeshwar 
Dubey on the one hand (who is the op- 
posite party here) and Gaya Pathak and 
others, on the other, (the petitioners here), 
in respect of Khata No. 457, Plot No. 1921 
of village Jogani. He ordered that pro- 
ceedings be drawn up under Section 144 
of the Code against both the parties and 
they were restrained from going to the 
land. I t was further ordered to the par- 
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Ses to show cause by a certain date. It 
appears that after the matter was taken 
up on various dates, the proceeding w^ 
converted into S. 133 of the Code of. Cri- 
minal Procedure on 5-12-1966, Later, on 
the same date he drew up a proceeding 
nnder Section 133 of- the Code against the 
members of the opposite party, namely, 
the present petitioners and required them 
to show cause by 27-12-1966 as to why. 
the encroachment should not be removed. 
It appears that after a number of dates 
on 23-11-1967 the petitioners filed their 
diow cause and the case was transferred 
to a Magistrate, First Class, for disposaL 
After the case was taken up and adjourn- 
ed on various dates, ultimately on 6-11- 
1968 the Magistrate having held local ins- 
pection in presence of both the parties and 
their lawyers, ordered the second party, 
namely, the petitioners to remove the 
encroachment and further directed them 
to widen the existimfi road over the plot 
in question. 

3. It is urged by learned counsel, ap- 
pearing on behalf of the petitioners, that 
they had pot only filed the show cause 
before the learned Magistrate, but had 
also filed various papers in assertion of 
their claim, namely, the denial of the ex- 
istence of the public rights and any en- 
croachment, as alleged, but the learned 
Magistrate did not proceed in accordance 
with the mandatory provisions as laid 
down in Section 139-A of the Code of 
Criininal Procedure. It has been pointed 
out that in the impugned order the learn- 
ed Magistrate had observed that no evi- 
dence had been adduced by either of the 
parties which means at the time the learn- 
ed Magistrate had held the local inspec- 
tion. It is contended that even, if ncr evi- 
dence had been led by either of the par- 
ties the Magistrate was clearly in error 
in not proceeding in accordance with law, 
as laid down imder Section 139-A of the 
Code. . - 


AIR 1970 PATNA 320 (V 57 C 56) 
N. L. UNTWALIA, J. ; 


Bhola Mahton, Petitioner . y, , Bhattu 
Baitha, Opposite Party, : , 

Criminal Rel No. 8 of 1969, D/- 23-7- 
1969, against order of .4th AddL S. J.. 
Monghyr, D/- 5-3-1969, 


Criminal P. C. (1898), S. 147(2) Proviso 
~ Dispute concerning right to flow watOT 
— Recordfing of finding about period of 
exercise is mandatory only when Magis- 
trate first finds that such right exists — 
Party found exercising right to flow of 
eaves water on adjoining house for too 
short a period -f- Magistrate, therefore, 
holding that right was not established 
and passing order prohibiting party from 
exercising right — Order held was OTth- 
in jurisdiction. Case law ref. 

(Paras 3, 4, 5) 
Cases Referred : Chronological Paras 
(1961) Am 1961 Pat 374 (V 48) ==■: ' . 

1961 (2) Cri LJ 522, Chaturgun 
Turha v. Jamadar Mian 4 

a960) 1960 BLJR 84 = (1960) 2 
All LR (Cri) 127, BhagwatS 
Prasad v. L. N. Keshri 5 

(1955) Am 1955 Pat 265 (V 42) 

1955 Cri LJ 977, liijogi Narain 
Singh V. Kamta. Prasad 4 

(1930) Am 1930 Mad 865 (V 17) =« 

32 Cri LJ 215, Kanta Venlcanna 
V. Inuganti Venkata Surya NiJla- 
dri Rao . • . 5 

a924) Am 1924 Pat 784 (V 11) = - 
25 Cri LJ 996, Sirkawal Singh v. 

, Bhuja Singh ' ,4 

(1921) Am 1921 Pat 486 .{V 8) = ' . 

22 Cri LJ 463, Grant v. Padaifath 
Jha - 4 

(1909) 10 Cri LJ 292 = 13 Cal WN 


, 859, Srimanta Bera v. Indra 
Narayan Prodhan , . . 5 

Prem Shankar Sahay . and Rudradeo 
Prasad Sinha, for Petitioner; Pratnod 
Singh, for Respondent. 


4. This application is not opposed on 
behalf of the opposite party. I have per- 
used the entire order sheet of the learned 
Magistrate besides the impugned order. I 
am satisfied that the learned Magistrate 
was in error and has committed illegality 
which requires interference by this Court, 
though normally this _ Court is reluctant 
to interfere in a matter like this. , It is 
not only a question of an irregularity of 
procedure, but tlie order is TOanifestly 
Olegal and,, therefore, cannot be sustain-, 
ed. ■ 

5. Accordingly, the order of the , 
learned Magistrate dated 6-11-1968 is set 
aside and the application is allowed, 

. . Application, allowed. 


ORDER This is a- reference under 
Section 438 of , the Code of Criminal, Pro- 
cedure (hereinafter called 'the Code’) by 
the 4th Additional Sessions Judge of 
Monghyr. It appears that under a mis- 
conception of law the learned Additional 
Sessions Judge has made this reference. 

2. Bhola Mahton, bn whose behalf 
Mr. Prem, Shankar Sahay has appeared, 
,in support of the 'reference, was the, 
second party in -.a dispute under Sec. 147 
of the Code. Bhattu Baitha alias Malhu 
Baitha, on whose behalf the reference 
has been opposed, was the first, party. 
The eastern half of plot No. 99, Ichata 
No. 30, tauzi -No. 4900 of village Lagun, 
P.- S. MufCassil, in the district of Monghyr, 
is the land of the first party on which 
stands his house. The western half was 
purchased by the second party by a 
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kebala . executed on the 22nd of Juiie, 
1957. The dispute relates to the flow 
and falling of water of the olti of the 
house of the second party on to the Chha- 
par of the first party. According to the 
, case of -the former, the eaves water of 
his house have been .falling towards the 
east since long, even since before liis 
purchase and he acquired a right in the 
natare of easement for the flow of the 
water on and through the chhapar of the 
first party. The case of the first party 
has beeu that after his purchase Bhola 
Mahton has reconstructed the old exist- 
ing room wMch existed on the eastern 
ade of his house, made it double storey- 
ed, raised and extended the chhapar and 
then the water started falling on the 
chhapar of tlie first party. The second 
party did it against the assurance given 
by him to the first party when he w^ 
reconstructing his house and making it 
double storeyed. The learned Magistrate 
on ai consideration of the evidence of 
Jboth sides held that Bhola Mahton aftOT 
purchasing the house reconstructed it in 
•mud a Do-Manjila and due to this new 
construction the water of the eaves of his 
dtoapar began to fall on chhapar and 
wall of the house of the first party. The 
Magistrate, therefore, held that the second 
party has or had no right to flow his 
eaves water on the chhapar and wall of 
the first party and that h^ claim of right 
of easement is not established. The ord^ 
of the learned Magistrate, _ therefore, is 
In accordance -with sub-section (3) of Sec- 
tion 147 of the Code. 

3. The learned Additional Sessions 
Judge seems to have overlooked that a 
finding in accordance "with the pro-viso to, 
sub-section (2) of Section 147 of the Code 
is necessary to be recorded only when 
In the first instance it is found by the 
Magistrate that a right as contemplated 
xmder sub-section (1) of Section 147 exists 
and he has to make an order prohibiting 
an interference with the exercise of such 

' right. Thinking that -without a finding 
one way or the other about the period 
specified in the proviso the order passed 
by the Magistrate becomes vdthout juris- 
diction, the learned Additional Sessions 
Judge has made the reference for setting 
aside the order of the Magistrate. 

4. It is weU settled so far this court 
is concerned that- the requirement of the 
proviso to sub-section (2) of Section 147 
of the Code is mandatory pro-vided- a 
declaration as to the existence of the 
right claimed by a party is made by the 
Magistrate: Vide Grant v. Padarath Jha, 
AIR 1921 Pat 486, Sirkawal Singh v. 
Bhuja Singh, AIR 1924 Pat 784. Trijogi 
Narain Singh v. Kamta Prasad, AIR 

, 1955 Pat 265 and Chaturgim Turha v. 

■ Jamadar Mian, AIR 1961 Pat 374. 

- 5. But there is no question of record- 
ing a finding in accordance with the pro- 
1970 Pat/21 IX G— 37 


wso to sub-section (2) of Section 147 of 
the Code if the Magistrate be of the ■view 
that the right claimed by a party does 
not exist and then the Magi^ate pro- 
ceeds _ to malce an order prohibiting an 
exercise of the alleged right On the 
findings recorded by the Magistrate in 
this case, it is clear that the span of the 
period . during which the eaves -water 
from the chhapar of the second party 
fell on the wall and the chhapar of the 
first party was too short to enable the 
Magistrate to declare the existence ' of 
such a right as claimed by the second 
party in Iiis favour. He had purchased 
the house in the year 1957. The finding 
of the Magistrate was that after his pim- 
chase he reconstructed the house Do- 
Man jila and thereafter the eaves water 
of the chhapar started falling on the wall 
and chhapar of the house of the first 
party. The learned Magistrate seems to 
have believed the evidence of Ghughu 
Baitha in cross-examination when he said 
that Bhola demolished the entire old 
house and had constructed the pucca 
double storeyed building about li years 
ago. Although it may not be necessary 
to establish the existence of the right 
claimed by a party under Section 147 of 
the Code for the entire requisite 
period of 20 years or more 
as ■ observed by the Calcutta 
High Court in Srimanta Bera v. Indra 
Narayan Prodhan, (1909) 10 Cri LJ 292, 
it is clear that exercise of such a right 
for a short period is not sufficient to 
enable the Magistrate to' make an order 
in accordance with sub-section (2) of Sec- 
tion 147 of the Code. In the cases refer- 
red to above,, it would be found that the 
right was claimed or found to have been 
exercised for a long period or from time 
immemoriaL That the period of exer- 
cise of such right ..must be long will 
appear from some of the observations 
made by a learned Single Judge of the 
Madras High Court in Kanta Venkanna 
V. Inuganti Venkata Surya Neeladri Rao, 
AIR 1930 Mad 865 and by a Bench of 
this Court of which I was a member in 
Bhagv'^ati Prasad v. L. N. Keshri, 1960 
BLJR 84. In Bhagwati Prasad’s case, 
1960 BLJR 84, Sahai, J. said at p. 87, 
column 1 — 

It seems to me that the right 

referred to in that section is a legal right 
and not just bona fide claim of right. If 
the Magistrate finds, upon evidence 
adduced before liim, that a party claiming 
the right has been exercising it for a long 
time — not permissively or otherwise 
but on assertion of the right of user — the 
Magistrate may, for the purpose of a 
proceeding under tins section, presume, 
in -the absence of anything to the con- 
trary, that the party has a legal right to 
the user. He cannot raise any such pre- 
sumption merely on the basis. of circum- 
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stances which suggest the existence of a 
right; there must be" positive evidence to 
show long user.” 

The passage extracted above does l^d 
support to tfie' view I . have taken that 
the- right claimed must be shown to have 
been exercised for. a long time and not 
for a, few years as has been found in tins 
case by the learned Magistrate, 

6. In the result, the reference Ss xe- 
aected and the rule is discharged, 

Eeference rejected. 
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N. L. UNTWALIA, J. : ' . 
Chaurasi Manjhi and another, Petilion- 
ers V. State of Bihar, Opposite Party. 

Criminal Kevn. No, 97 of 1969, D/- 1- 
8-1969, against decision of AddL S. J. 
End Court, Bhagalpur, D/- 28-11-1968. 

Penal Code (18G0), Ss. 324 and 32G — ^ 
Instrument for cutting — Tooth is instru- 
ment for cutting and serves as weapon of 
offence and defence — Injinry by tooth- 
hite is offence under Section 324 or 326 
depending upon whether injury is stople 
or grievous. (Para 3) 

Shilesh Chandra Misra and Amar 
Singh, for Petitioners; G. p. Jaiswal, for 
State, 

OEDER: — The prosecution case is that 
on the 30th August, 1965, at about 8 A.M. 
when Dasrath Manjhi (P.W. 1). was re- 
turning to his house from village Ram- 
■ Chandrapur, near a well of Aman Mandal 
'i his village Sonudih Gangatt, petitioner 
agdish Manjhi dealt a lathi blow on his 
hand, injuring his left ring finger 
behind, and petitioner Chaurasi 
Manjhi tW& lathi blows on each of 

his thighs, whereupo'il'-'flttitioner Jagdish 
Manjlii gave a lathi blow oh the root of 
his neck. P.W. 1 fell down, pltitipner 
Jag^sh Manjhi rode on his chest and ’bi*l 
liis lower lip with teeth, causing bleeding 
injury. A first information report was 
lodged, but the -Police submitted a final 
. report, saying that it was a case under 
Section 323, Indian Penal Code which 
ivas non-cdgnisable. The cas,e proceeded 
- on trial upon a complaint filed by P.W. 1. 
The defence was that the prosecution 
case was not true. Both the Courts, be- 
lieving the prosecution evidence, have 
found the petitioners guilty. Petitioner 
Chaurasi Manjhi has been convicted 
under Section 323 of the Penal Code and 
sentenced to undergo rigorous imprison- 
ment for two months. Petitioner Jagdish 
Manjhi has been convicted under Sec- 
tion 324 of the Penal Code and has been 
sentenced to undergo rigorous imprison- 
ment for SK m onths. • ‘ • 
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2. The only point which- could be urg- 
ed, and has been urged, in support of this 
application in re-vision is that for a tooth- 
bite conviction of petitioner Jagdish Man- 
jhi under Section 324 of the Penal Code 
is not ■ legal. It has also been urged that, 
the sentence imposed upori the petitioners 
is excessive. , - ' 

2-A. . The relevant words in Sec. 324 
of the Penal Code are; — ; - , . ‘ ' 

"Whoever -voluntarily, causes * 

hurt by . means of any instrument for...... 

cutting shall be punished -with iih- 

prisonment of .either description for. , a 
term which haay extend to three years or, 
with fine or with both.” , , , . 

The question , is whether tooth is an . in- , 
strument for cutting -within- the meaning ' 
of Section 324 of the Penal Coda There 
is no authority on the point either , way. 
Some indication of it is to be found in an - 
unreported decision of the Bofnbay High 
Court given by Beaumont, C. J. arid Sen, 

J., in the book of Ratanl^ and Dhirajlal^ 
"Law of Crimes”, under Section 326 of 
the Penal Code. The case noticed there 
is that 'where a mistress refused, to accom- , 
pmy her paramour, who got . enraged and . 
bit off the tip of her -nose and dislocated 
one of her teeth, a sentence of -two 
months’ rigorous imprisonment was en- 
hanced to one of fourteen months. It is, ■ 
of course, not very dear from this line 
alone as to whether the biting on the ti-p 
of the nose was considered as a grievous- ' 
injury caused by teeth or .wHether.. the 
dislocation of one of her teeth was caused 
by some other instrument. I cannot, - 
therefore, be sure upon that line men- 
tioned. in the annotation of "the hook re-, • • 
•ferred to above. . ' , 

. 3. Considering the question, however, 
myself with reference to -the meaning of 
the words "instrument” and "tooth” in 
Webster’s Third New International . Dic- 
tionary, I have come to the conclusion 
that tooth wifi, be an instrument fm^put- 
■ting. According to -^ii'-' baid ' A'ictionafy^---- 
^-in^mmesf-J’ mea-ris- ','a riieans whereby; 
something is achieved, -performed, or fur- 
thered". ■ Although tooth is a part of the 
body, but there is no difficulty in taking 
the -view that it , is a means .whereby 
something IS achieved, performed or fur- 
thered, and, therefore, it can be charac- 
terised as an instrument within the mean- 
ing of Section 324 of the Penal Code- as 
also under Section 326, if grievous irijury 
is' caused by tooth. According to the 
same • dictionary "tooth” means "one of 
the hard bony appendages that: are borne 
on the jaws or in many of the lower 
vertebrates on other bones' iri - the' waUs 
of the mouth or pharynx and serve esp. 
for the prehension and mastication of 
food and as 'weapons of offence and de- 
fence” (the underlining (here in ' ' ’) is 

mine). Reading the dictionary meaning 
of the. words "instrument” and "tooth” 
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Iherefore, I have imhesitatingly come to 
the conclusion that for simple injury 
caused by tooth bite, the offender will.be 
^[xailty under Section 324 of the Penal 
Code. If giievous injury is caused by 
such bite, he will be guilty imder Sec- 
tion 326 of the Penal Code. In ,my opm- 
ion, therefore,, petitioner Jagdish Manjm 
has rightly been convicted imder Sec- 
tion 324 of the Penal Coda It may also 
be added that accordiog to the findmg, he 
has caused simple injury by lathi blow to 
Dasrath Manjhi. There would have been 
no difficulty, therefore, in convicting him 
under Secton 323 of the Penal Coda 
4. Having considered . the facts, _ fee 
circumstcinces and the nature of the 
ry caused to Dasrath Manjhi (P. W. 1) I 
tbinlr , it will be no use sendmg petitioner 
Chaurasi Manjhi to j^ again. It is said 
that he has been in jail- for about a week. 

■While rnaintaining his conviction under 
Section 323 of the Penal Code, I reduce 
his sentence of imprisonment to the 
period already undergona Petitioner, 

Jagdish Manjhi was the greater aggressor 
out of the itwo. He desery^ more severe 
sentence than the one which stands after 
niy modification of petitioner Chaurasi 
Man jhi Jagdish Manjhi’s case ^o d^ 
serves some concession iu regard to me 
period of sentenca I. therefor^ 
maintaining his conviction under Sec- 
tion 324 of the Penal Code, reduce 1^ 
sentence of imprisonment from^ six 
months to three months .rigorous impri- 
sonment. 


5. Subject, to the above mo(Mcation m 
the sentences of the two petitioners^ this 
application- in revision is dismxssed. 

Revision dismissed. 


iVIK. 1970 PATNA 323 (V 57 C 58) 

UNTWALIA AISTD EL K. DUTTA, JJ. 

M/s. Vishnu Sugar MUls Ltff, Appd- 
lant V. M/s. Rameshwar Jute Mills Ltd., 
Respondent; „ „ 

A. F. A. D. No.' 13 of 1966, D/- 6-9-1^9, 
from decision of Sub-J., Samastipur, D/- 
23-9-1965. ' ' 

(A) Sale of -Goods Act (1930), S. 38 *— 
Instalment deUveries — DeUve^ by stat- 
ed instalments' — Defective delivery m 
first instalment — Whether • buyer can 
treat it as repudiation of whole contract, 
or only of that defective delivery depends 
upon term of contract. 

(B) Civil P. C. (1908), S. 34 — Inte- 

v-est Interest as damages — Breach, of 

contract — Plaintiff is entitled to recover 
damages only and not any amount of jme- . 
rest thereon either up to the date, of the 

• suit or i nterest pendente lite or niture. 
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AIR 1938 PC 67 & AIR 1963 SC 1685, 
Reh on. - (Para 12) 

(C) Civil P. C. (1908), S. 21 — Objec- 
tion to jurisdiction — Objection rejected 
by trial Court and lower Appellate Court 
— Held, it was necessary for appellant 
raising objection in second appeal to show 
that prejudice had been caused. 

(Para 3) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1685 (V 50), 

Union of India v. A. L. RaUia Ram 12 
(1938) AIR 1938 PC 67 (V 25) = 65 
Ind App 66, Bengal-Nagpur Rail- 
way Co. Ltd. V. Ruttanji Ramji 12 

(1934) (1934) 1 KB 148, Maple Flock 
Co. Ltd. V. Universal Furniture 
Products (Wembley) Ltd. 10 

(1930) (1930) 2 KB 312, Robert A, 

Munro and Company Ltd.- v. 

Meyer 7, 10 

(1908) 100 LT 128, Millar’s Karri 
and Jarrah Co; v. Weddel & Co. 10 

J. C. Sinha and Nagendra Prasad Singh, 
for Appellant; Chandra Bhusan . Sahay 
and Uma Shankar Singh, for Respondent, 

UNTWALIA, J. : — The Rameshwar 
Jute Mills Lifted, the plaintiff respon- 
dent in this Second Appeal, entered into 
two contracts of sale with the Vishnu 
Sugar Mills limited, defendant appellant, 
tiirough different brokers, for supply of 

60.000 gunny bags. The first contract 
which is Ext. 1/a was entered into on 13- 
8-1957. It was for supply of 30,000 bags, 

10.000 to be supplied and paid for in each 
of the -three months — October, Novem- 
ber and December, 1957. The other con- 
tract (Ext. 1) was entered into on 28-8- 
57. It was also for supply of 30,000 bags, 

10.000 to be supplied and paid for in each 
of.-the three months — October, November 
and December, 1957. The rate in both the 
contracts was Rs. 139 per 100 bags. The 
appellant accepted the contract through 
its letters (Exts. 2 and 2/a) and thereafter 
sent despatch instructions to the respon- 
dent in its letter dated 22-8-57 (Ext. 2/b) 
and letter dated 2-9-57 (Ext. 2/c). In 
persuance of the despatch instructions, 
the respondent despatched on 5-10-57 

20.000 bags and sent the despatch advice 
in its letter dated 9-10-57 (list. 2/f). The 
consignment of 20,000 bags was taken 
delivery of and as the railway receipt had 
been sent through bank, the payment had 
also been made by the appellant. A dis- 
pute was, however, raised by the appel- 
lant in regard to the quality of the bags 
supplied by the respondent. There v/as 
correspondence between the parties and 
ultimately the appellant refused to accept 
any supply for the balance of the quantity 
of bags contracted to be sold by the res- 
pondent, i.e., 40,000 bags. The . respon- 
dent. thereupon, after giving .a formal 
notice to the appellant instituted the pre- 
sent suit giving liseTto this Second Appeal 
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on the 11th ot- OctobCT, 1958 for realisa- 
tion. of Es. 3,100/- as damages for breach 
of contract on the basis that the market' 
rate of guimy bags had- gone down to 
Ks. 134-50 in . November, 1957 and 
Bs.' 128/- -in December, 1957. In. other , 
words, a sum of Es. 900/- by way- of 
damages was claimed at the rate of 
Es. 4.50 per 100 bags for the instalment of 
20,000 bags, which was to be supplied in 
November and at the rate of Es. 11 per 
100 for the last instalment of 20,000 bags, 
which v/as to be supplied in. December, ' 
1957. The respondent also claimed a sum 
of Es. 86.81 by way of interest at 12 , per 
cent, per annum on the said amount of 
Es. 3,100/- from 4-7-58 to 28-9-58; it also 
claimed interest pendente lite and future. 

2. The learned Munsif who tried the 
suit held that -the appellant had commit- 
ted breach of the contract and was liable 
for damages. It decreed the suit of the 
respondent for the total amount of 
Es. 3,186.81. No interest pendente Ete 
or future, however, was either allowed or 
disallowed by the learned Munsif in ex- 
press terms. The result was that it must 
be deemed to have been disallowed. The 
defendant went up in appeaL The plainr 
tifi did not' file any cross-objection for 
daiming any amount Of interest pendente 
lite or futvue. The lower appellate court 
has upheld the dedsion of the learned 
Munsif and hence the defendants has 
preferred this Second Appeal, 

3. In order to appredate and dedde 
the point which has been, raised in this 
appeal, it is necessary to refer to some 
salient features and facts of the case frorb. 
the admitted correspondence between .the 
parties. Before I do so, I may dispose of 
the point of jurisdiction, which had been 
raised by the appellant in the trial court 
in that . the Samastipirr Court had 'no 
jurisdidion to try the suit. The trial 
court held against the appeEanf; so did 
the lower appellate court in this regard. 
The pbint was' mentioned in this Second 
Appeal but could’ not be pressed not only 
because bn merits it had no substance but 
also because it was difficult for the appel- 
lant to show any prejudice 'as , it . was 
necessary to be shown imder Section 21 
• of the Code of Civil Procedure. 

4. From the contracts (Exts. 1/a and 1) 
wliich are in identical terms if is neces- 
sary only to refer to the description of tiie 
goods agreed to be suppli’ed so far as it 
relates to weight. Apart from other des- , 
criptions in the contract, the weight men- 
tioned of the bags was 2 pounds 10 ounces 
or 2 5/8 pounds which is identical. In 
regard to the dehvery, as already stated, 
a specific stipulation was -there in both the 
contracts that 10,000 bags were to be sup- 
plied in October, 10,000 in November and 
10,000 in December, 1957. There was an-, 
other term provided in the contract in 
bold letters tvhich rah as follows:—* 


"Each month’s delivery to be conLrider 7 
ed as a distinct and separate contract”. ' 

The fitfst lejrter to which I would, now 
make reference is Ext. 2/g,' aJetter dated 
12-10-57 written by the appellant to the 
respondent .This Tetter was written ■ in 
reply to. the respondent’s letter dated 
9-10-57 (Ext 2/f), and it appears ■ that 
Ext. 2/g was written , even before , the 
arrival of the goods.. IVithout statirig any 
rhyme or reason the appellant asked the 
respondent to wait' for further instrac- 
tions regarding the . despatch of the bags 
contracted to be supplied, and it stated 
further that the . previous despatch ! in- 
structions were to be treated as cancelled. 
To start with, the letter (Ext. 2/g) by it- 
self malces the conduct of the appellant 
appear somewhat unfair and suspidous 
as there is nothing in the record of this 
case to show as to why it cancelled the 
despatch instructions which it had given 
earlier without any rhyme, or reason. The 
’respondent gave a reply to ExL 2/8 by 
its letter dated 17-10-57 (Ext, 2/h) and 
wanted fresh instruction for November 
■portion of goods before the commence- 
ment of the delivery period so that des- 
patches may be made conveniently during 
the month. , , 

5, It is not known from the materials 
in the records of this case as to "when ex- 
actly the consignment, of 20,000 bags 
arrived at Harkhua. The - goods ;■ were 
despatched ■from Muktapur,' as stated 
above, on 5-10-57. Both the railway sta- 
tions are on the lines of the North-Eastern 
Eailway. It may be presumed. ■ there- 
• fore, that in ordinary course the consign- 
ment must have arrived sometime in 
October, 1957, On receipt of the consign- 
ment the appellant sent telegram (Ext. 3) 
on "the 2nd of November, 1957 reading as 
foEows: — ' 

"Gtinnies very inferior quality wmgh- 
ing 17 chhataks containing heavy, mois- 
. 'ture, unsuitable for sugar packing. Please 
settle before further despatch”. 

The appellant sent a confirinatory letter 
, of the telegram, which , is dated 6-11-57 
and is Ejri. 2/u The ' respondent, how- 
ever, had sent a letter to the appellant , on 
5-11-57 (Ext. 2/i) in reply to -ffie telegram 
(Ext. 3) mtimating that it. was arranging 
to send its representative to inspect, the 
.' bags, and as regards fiuther despatch’ a 
suggestion was given by -the . respondent 
that -the appellant Company should , send 
its man to inspect the bags in the godowns 
and mark the bales, for being' despatched 
to it, so that the quality may be inspect- 
ed before despatch and further troubles 
may be avoided. In pursuance, of the 
letter (Ext 2/i) the respondent informed 
the appellant by another letter dated 11- 
11-57 (Ext. 2/j) that it was sending. - its 
representative Shri; D. N. Choudhry. to 
inspect the bags already supplied, , regard- 
ing which a complaint had been made by 
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the appellant After an inspection report 
followed the letter (Ext 2/k) dated 20-11- 
57 from the respondent to the appellant 
stating therein that the .former’s repre- 
sentative had been to the latter to verify 
the quality of- bags and had reported that 
the bags were found 0.8 per cent light 
in weight at an average, which was a 
negligible percentage. It also informed 
the appellant that the quality of the bags 
-bad been subsequently improved and re- 
quested, it to permit the respondent to 
book- further consignments: if still it had 
any doubt it may send its representative 
to inspect the bags before they were des- 
patched. In reply to Ext. 2/k the appel- 
lant wrote a letter to the' respondent on 
23-11-57 whidh is Ext 2/y. 

In this letter it did not dispute the cor- 
rectness of the report of Shri D. N. Chou- 
dhry in regard to the difference in the 
weight of the bags. It merely intimated 
that the bags were lying at niill site and 
were not suitable for sugar bagging and 
were hence reiected; a refund of the price 
of 20,000 bags was asked for. The appel- 
lant also intimated by this letter that it 
was not inclined to give any further des- 
patch instructions for the balance of the 
quantity. In replv to Ext. 2/y. a letter 
dated 3-12-57 (Ext. A/5) was written by 
the respondent Company to the appellant 
Company. It offered to give proportion- 
ate rebate for the shghtly defective qual- 
ity of tire 20,000 bags supplied and reite- 
rated its suggestion for further supply 
that it should be made after the repre- 
sentative of the appellant had inspected 
the hags before despatch. The appellant 
gave a reply to Ext. A/5 on 5-12-57, which 
letter is Ext. A/6. It made an enquiry 
from the respondent as to what amount 
it offered by way of rebate for the defec- 
tive 20,000 bags supplied, but it added 
that it was not in a position to send any 
lesponahle representative to the respon- 
dent’s mill to inspect further supply of 
goods before the despatch as its crushing 
. season had already commenced. 

The respondent gave a reply to Ext. 
A/6 by its letter , dated 10-12-57 (Ext. 2/n) . 
offering a rebate of Rs. 222 for 20,000 
bags on the ground that the shortage in 
weight worked up in terms of price at 
Rs. 1.11 per 100 bags. The appellant did. 
not accept this offer and for the first time 
disputed the quantum of defect in the 
bags, supplied in its letter dated 25-1-58 
(Ext. 2/x). Thereafter further correspon- 
dence followed between the parties, which 
has been referred to by the learned Mun- 
sif in his judgment elaborately and briefly 
by the learned Subordinate Judge in his 
judgment. It’s not necessary for me to 
refer to it. I niay only state that the -res- 
pondent Company insmred for • the re- 
maining supply to be made and complet- 
ed. The appellant Company ultimately 
cancelled the contracts in express terms. 


At one stage, the respondent Company 
had accepted to take back the allegedly 
defective bags supplied but even they 
were not returned. Eventu^y, as stated 
above, the suit was filed for recovery' of 
the amoimt of damages ' to the time of 
Rs, 3,100/- besides interest. 

6. The courts below have held on the 
facts and in the circumstances of this 
case that in the first instance -there was 
no breach of contract committed by the 
respondent as the defect in the quality 
of the .20*000 bags was not substantial. 
The appellant, on the other hand, com- 
mitted a breach of the contract in refus- 
ing to accept delivery of the remaining 
quantity of the bags. In the alternative, 
itiiey have taken the .-vdew -with reference 
to Section 38 of the Sale of Goods Act, 
5930 (hereinafter to be called the Act) 
that in view of the express term in the 
contracts each month’s delivery was to be 
considered as a separate contract and, 
therefore, the appellant could not refuse 
to accept delivery in regard to tiie oiher 
two instalments, of November" and Decem- 
ber, 1957. 

7. Learned counsel for the appellant 
submitted on the authority of Robert A. 
Munro and Co., Ltd. v. Meyer, (1930) 2 
KB 312 that the -view taken by the courts 
below on the basis of the specific term in 
the contracts referred to above is errone- 
ous. He seems to be right to this extent, 
iWright, J. as he then was, has said at 
page 332 with reference to the identical 
provision of Section 31 of the English 
Sale of Goods Act, 1893 tliat such a clause 
“cannot be construed so as to defeat the 
flights of the buyer under Section 31 of 
the Sale of Goods Act”. Section 38 of 
the Act reads as follows:— 

"(1) Unless otherwise agreed, the buy- 
er of goods is not botmd to accept deli- 
yery thereof by instalments. 

(2) "Where there is a contract for the 
sale of goods to be delivered by stated m- 
stahnents which are to be separately paid 
for, and the seller makes no delivery or 
defective delivery in respect of one or 
more instalments, or the buyer neglects 
or refuses to take delivery of or pay for 
one or more instalments, it is a question 
in . each case depending on the terms of 
the contract and the circumstances of the 
case, whether -the breach of contract is a 
repudiation of the whole contract, or 
whetlier it is a severable breach giving 
rise to a claim for compensation, but not 
to a light to treat the, whole contract as 
repudiated,” 

K the transaction is one which Is cover- 
ed by sub-section (1) of Section 38 of the 
Act, principle of law engrafted in Sec- , 
-Son . 39 of the Contract Act 1872 comes 
Into play. In- such a- situation "when a 
party to a contract has refused to per- 
form, or disabled himself from perform- ‘ 
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feig his promise in, its entirety, tl^ pro-,, 
misee may put an end to the contract, un- 
less he has signified by . words or conduce 
his acquiescence in . its continuance , But 
here in specific terms the delivery by m- 
stalment was provided namely, imder 
both the contracts .10,000 bags ea*. 
month. That being so, even though the 
specific term in the . contact was there, 
namdy, eadi month's delivery to be con- 
sidered as a separate contract, ,it cannot , 
have the effect of maldng one contract 
three contracts for all purposes. Un- 
doubtedly, however, it wiU have the 
effect of bringing the case under second 
sub-section of Section 38 of the Act. 

8. I also do not propose to discuss or 
affirm the findings of' the courts below 
that the respondent had not committed 
any breach when it supplied slightly de- 
fective bags, as admitted' by it, in the 
first instalment of 20,000 bags. A ques- 
tion in that connection, which could have 
arisen but has not been canvassed in the 
courts below, was as to' whether the 
defect noticed in the 20,000 bags was a 
breach of .the condition or a warranty 
within the meaning of the 12th Section 
and the sections following that occurring 
in the Act, -which entitled the buyer to 
put an end to the contract or to claim 
damages only. That question would have 
been relevant if the contract would have 
been one and whole and not a contract 
for supply of the bags in instalments. .1 
shall assume in favour of the appellant 
that the respondent had supplied defec- 
tive goods and had, thereby, comimtted a 
breach of the contract, entitling the for- 
mer to claim damages from the latter in 
respect of the first instalment, 

9. The question, however, which falls 
tor determination in this appeal is whe- 
ther the breach of contract on the part of 
the respondent was a repudiation of the 
whole contract or whether it 'was a sever- 
able breach giving rise to a claim for 
compensation only but not right to a 
buyer, namely, the appellant to treat the 
whole contract as repudiated in accord- 
ance with Section 38(2) of the Act. No 
hard and fast rule has been laid down and 
can be laid down in this regard as the 
section itself provides — > 

it Is a question in each case 
depending ' on the terms of the contract 

and the circumstances of the case ”, . 

But there are certain guiding principles 
which can be found in some of the cases 
and some of the standard text books to 
which I shall presently make a reference. 

10. In Halsbury's taws of England, 
Third Edition. Volume 34, with :reference 
to a case of Maple Floclr Co., Ltd. v. Uni- 
versal Furniture Products (Wembley) 
Ltd;, (1934) 1 KB il.48 it has been stated 
in foot-note (k) at p. 105 that "the maih 
tests for determining as ■ to whether a 


breach is vital where it renders the\per- 
formsince of the rest of the contract 
something ' substantially . different from 
what the party not in fault contracted 
for are. U) the quantitative ratio of the 
faulty instalirients to the. whole contract, 
and (2) the degree of probability of a re- 
petition of the breach”. It will be- ad- 
vantageous to quote a passage which 
occurs at paffe 106, It reads as follows — 
-’Tn contracts for the sale of goods 
where delivery is to be made, by instalr 
fnents to be separately paid for, the con- 
sideration is not entire; it has been diwd- 
ed, and consequently -a breach as regards 
one or more instalment of the goods is 
not necessarily the breach of a condition 
precedent to the liability of the other 
party to accept or deliver the remainder. 
In such a case each delivery is really, 
like a delivery imder a separate contract, 
•to be paid for separately, and in respect 
of the hon-delivery of which the parties 
may well be assumed to have contem- 
plated a payment in damages rather than 
a rescission of the whole contract. The 
party therefore who ' commits a breach 
which is merely partial is allowed by law 
to aver -that he is ready and wdlling to 
perform the rest of the contract,: subject 
to compensation by the other party for 
the palpal breach.” - 

In the Sale of Goods Act by PoUock 
and Mulla, Third Edition, with reference 
to the case of Millar’s Karri and Jafrah 
Co. V, Weddel and Co., (1908) 100 LT 128,. 
the law has been stated thus at p. 159— . 

"But a breach in respect of one deli- 
very may be evidence from which it can 
be properly inferred that similar breaches 
will be committed in relation to subse- 
quent deliveries, so that the contract may 
be rescinded by the other party.” 

Even in the case relied on by the appel- 
lant — (1930) 2 KB 312 — on the facte. 
Wright, J., at page 331 had smd — ■ . 

"My condiision is that In such drerun- 
stances the intention of the seller must 
be judged from his acts and, from the deli- 
veries which he in fact makes, and that 
being so, where the breach is substantial 
and so serious -as •the. breach in this case 
and h^s continued so perristently, the 
buyer is entitled to say that he has "the 
right to. treat the whole contract as repu- 
diated.” 

11. Keeping these principles In view, 
let us see whether on the facts of the pre- 
sent case it is possible to take' a view in 
favour of the appellant that the breach 
of the contract in regard -to the first in- 
stalment was tantamount to a .repudiation 
of the whole contract on the part of •the 
seller and entitled the buyer to treat the 
, whole contract, as repudiated- ;The com- 
plaint in the telegram (Ext. 3) was that 
the gunny bags forming part of tlie con-, 
agnment of 20,000 bags weighed 17,chha- 
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taks as against the contract weight of 
2 pounds 10 ounces which would roughly 
correspond to 1 seer 4i chhataks. The 
next complaint was that the bags contain- 
ed heavy moisture making them, unsuit- 
able for sugar packing. As against such 
a serious complaint., the only defect found 
V7as that the shortage in weight of the 
bags was 0.8 per cent., which would be 
roughly speaking, one-sixth of a chhatak 
only. No moisture content was found, by 
Shri D. N. Choudhry. His report, as I 
.have stated above, was not disputed in 
the earlier correspondence and was, for, 
the first time, disputed in January, 1958. 
But the only -witness examined on behalf 
of the app^ant admitted in coimt -that 
the report of Shri D. N. Choudhry as to 
the defect in the bags supplied was cor- 
rect The comrts below have, therefore, 
proceeded upon the basis that the defect 
in the bags was slight and negligible. As 
against -the contract weight of 1 seer 44' 
chhataks, -the bags weighed on average 
DL seer 4 1/3 ^chhataks each. 

The complaint of shortage lih weight 
was that it was less by 3i chliataks. As 
against it, -the shortage found was one- 
sixlh of a chliatak only. If the bags con- 
tained heavy moisture, -undoubtedly they 
were unsuitable for sugar packing. But 
no moisture content was found. This 
shows that the conduct of the appellant 
Company or its officers or employees was 
not business-like iu making a case of such 
serious defect in quality -while actually 
the defect was slight. The reason is, not 
far to seek. As found by the courts be- 
low, the market rate of the gunny had 
fallen in November ' and December 1957, 
and that seems to be the reason that the 
appellant Company wanted to wriggle 
out of the contract In regard to the sup- 
ply of the next two instalments on the 
plea of a serious defect in quality of the 
bags supplied, which fact was not correct. 
Furthermore, the respondent Company 
showed its- -willingness to despatch the 
further consignments after the bags had 
been inspected by a representative of the 
appellant Company. The respondent, by 
its . conduct; did not leave any scope for 
the assumption in the mind of the ap- 
pellant Company’s representatives that 
gimilar breaches would be committed in 
relation to subsequent deliveries so that 
it could rescind the whole contract. On 
an excuse of the crushing season, the 
appellant Company refused to send its 
representative to see the quality of the 
bags before their .despatch. It seems to 
me that the appellant did so because the 
"market rate of bags was falling at the 
relevant time as it had fallen by Rs. 4.50 
per iOO bags in November and to the ex- 
tent of Es. 11 per 100 bags in December, 

, 1957. 

On the facts and in the circumstances 
of this case, tlierefore, I have unhesitant- 
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ingly come to the conclusion that the 
breach of contract on the bart of the res- 
pondent Company, assuming it was a 
breach as .1 have assumed above in regard 
to the supply of the 20,000 bags, was not 
a repudiation of the whole contract; it 
■was a severable breach which could have 
given rise to a claim for compensation 
only but did not give rise to a right to 
treat the whole contract as repudiated 
■within the meaning of Section 38(2) of 
the Act That being so, the courts below, 
in. my opinion, have rightly field .that the 
appellant did commit breach of contract 
in respect of the balance of 40,000 bags 
which were to be supplied in November- 
and December, 1957. The suit for dam- 
ages to the tune of Rs. 3,100 has rightly! 
been decreed by the courts below. No 
counter claim on any account has been 
made by the appellant in regard to the 
severable breach in relation to the supply 
of 20,000 bags in -the first instalment. 

12. On the question of interest up to' 
the date of suit on damages, it is well 
settled that no interest can be awarded 
(■vide Bengal Nagpur Railway Co.. Ltd, 
V. Euttanji Ramji, AIR 1938 PC 67 and 
Union of India v. A. L. Rallia Ram, AIR 
1963 SC 1685). There -will be. therefore, 
a slight modification in the decree passed 
by the courts belo-w; the respondent will 
be entitled to recover a sum of Rs. 3,100 
only by way of damages from the appel- 
lant and not any amount of interest either 
upto the date of the suit or interest pen- 
dente lite or future in regard to which a 
reason has already been stated in this 
Judgment; 

13. In the result, the appeal is partly 
allowed to the extent indicated above, 
but the respondent must have its costs of 
this appeal on the amount of Rs. 3,100 
as in regard to the substantial and main 
amount the appeal has failed. 

14. K. K. DUTTA, J. : I agree. 

Appeal dismissed. 
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Commissioner of Wealth Tax, Patna. 
Opposite Party. 

Tax Case No. 5 of 1966, D/- 16-8-1969, 

(A) Wealth Tax Act (1957), S. 2(e) — • 
Assets — 'Agricultural land’ meaning of 
— Intention of owner of land not irrele- 
vant. but has bearing on its determina- 
tion — Land situated in heart of residen- 
tial area, not found cultivated on date of 
valuation under S. 2(g) is not agricultural 
land and -is an asset for assess ment. 
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•When statutes, sudi as the Wealth Tax 
Act and the Constitution do not define 
agricultural ' land, then the ordinary 
meaning of the er^ression according to 
English language has -to be taken. The 
■word "agriculture” in its primary sense 
denotes the cultivation of the field and is 
restricted to cultivation of the land in 
the strict sense of the term, Though 
whether a particular land is agricultural 
laTid or not will be dependent on the in- 
tention of the owner, it cannot depend^ on 
his fluctuating or ambulatory intention. 
The criterion must be something inore 
definite and more objective. The inten- 
tion of the owner is a factor which would 
bear on the nature or character of the 
land depepdent on other factors. Land 
situated in wholly reridential area sur- 
rounded by buildings and not found 
under cxiltivation on the date of valuation 
under S. 2(g) is not an agricultural land 
and is liable to be assessed to Wealth 
Tax AIR 1949 PC 13 & AIR 1957 SC 
768 & AIR 1965 Guj 259, ReL on; AIR 
1967 Andh Pra 189, Rel, AIR 1944 Mad 
401 & AIR 1951 Orissa 11 & AIR 1942 
Pat 296, Dist, (Para 7) 

(B) Wealth Tax Act (1957), S. 2 (m) 
and (e) — Net wealth — Claim for ex- 
emption from assessment on ground that 
certain land being agricultural land - was 
not an "asSet” — Onus of proof is on 
claimant — Non-assessment in previous 
years — No inference that land was ac- 
cepted as agrictdtuxal land. 

An assesses claiming that the Act would 
not apply to the land since it was ah 
agricultinal land, must prove by cogent 
and reliable evidence that the land was 
being actually used as agricultural' land 
at the relevant point of time. AIR 1969 
Ker 304, ReL on. The fact that land -was 
not assessed to Wealth. Tax in previous 
asessments cannot lead to the inference 
that the land was accepted as agricultmal 
land. (Para 8) 

(C) Evidence Act (1872), S. 35 — Mu- 
nicipal Records Presumption of cor- 
rectness — Presumption , relates only to 
the period when entries were made. 

(Para 7) 

Cases Referred : Chronological Paras 
(1969) AIR 1969 Ker 304 (V 56) = 

(1969) 72 ITR 226, V, Venugopala 
Varma -Rajah v. Controller- of 
Estate Duty, Kerala S8 

a967) AIR ■l'967 Andh Pra 189 
(V 54)= (1967) 63 ITR 534, Smt. 

Manyam Meenalcshamma v. 

Commr. of Wealth Tax 5 

(1965) AIR 1965 Guj 259 (V 52) =2 
(1965) 55 ITR 608, Rasfidal 
Chimanlal Nagri v. Commisrioner 
of Wealth Tax, Gujarat S 

(1957) AIR 1957 SC 768 (V 4^) =• ’ - 
(1957) 32 ITR 466, Commissioner 
of I. T. W. B. V. Raja Benoy 
Kumar Sahas, Roy !7 
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(1951) AIR 1951 Orissa 11 (W -SS) = ; . 
ILR (1950) Cut 322, Paramananda 
Das V. Shankar Rath . *6 

(1949) AIR 1949 PC 13 (V. 36) = 

75 Ind App 268, Mustafa Ali lOiaii 
V. Commr. of T. T. U. P. Ajmer, 
and Ajmer Merwara 7 

(1944) AIR 1944 Mad 401 (V 31) = ' ; 

1944-1, Mad LJ:361, T. Sarojini Deri::,; 

V. T. -Sri Krishna - 6 

(1942) AIR 1942 Pat 296 (V 29) = , 

ILR 21 Pat 336, Deen Mohammad 
Mian v. Hul^ Narain Singh ‘6 

■ Tarkeshwar ' Prasad, Shambhu Barme-. 
shwar Prasad, Rameshwar Prasad, Sham- 
bhu Sharan and Manihdra Nath Vem^ 
for Petitioner; Ugra Singh, for Opposite 
Party. ' 

WASIUDDIN, J. ; This Is a reference 
under Section 27(3) (b) of the Wealth Tax- 
of 19,57' (Act 27 of 1957)., , ■ 

- 2. The relevant facts which have 
riven rise to this present reference may 
, he briefly stated as follows : The assessee 
was assessed' under the Wealth Tax Act 
for the year 1962-63 for which the rele-, 
vant date of valuation is 31-3-1962. The 
assessee filed a retiun disclosing his- net 
wealth of Rs. 1,07,699. The Wesdth Tax 
Officer determined the , total wealth, at 
Rs. 5,91,999. He included in this assess- 
ment a sum of Rs. 1,50,000 (One lac fifty 
thousand) representing -the value of a plot 
of land owned by the assessee hearing 
survey plot No. 794 and situated at Bhat- 
tacharjee Road, Patna. The assessee con- 
tended that "this was agricultural. . land 
and, therefore, was not, liable ,,to assess- 
ment imder the Wealth Tax Act The 
Wealth Tax . Officer overruled this objec- 
■tion and as stated above included' the 
value of this, land also. The assessee then 
preferred an appeal before the' Appellate 
Assistant Commissioner for - the f "Wealth 
Tax and he dismissed: the, appeal and con- 
finned the order of the "Wealth Tax Offi- 
cer: The assessee, therefore, preferred 
an appeal before the Appellate Tribunal, 
and there also it was . contended that the 
land in question was agricultural . and, 
, used for- , . agricultural purposes and as 
such riot liable to assessment. The. Atv . 

pellate Tribimal also dismissed the appeal 
and ' thereafter '' an application , was filed 
before the Appellate Tribunal for refer- 
, ring the case' to the High Court and tliis 
was also .rejected..- The assessee then 
moved the High- Court and , a Division 
Bench of this Court on 30-8-1966 directed 
the-Tribimal to , state the case for the 
opinion of the Court imder sub-section (3) 
of Section 27 of the Wealth Tax Act. The. 
question which was formulated by . the 
Court is as followst-r- : , , 

"Whether oii.the facts and circumstan- 

■ ces of the case the Tribunal was justified 
in holding that the disputed land was riot 
agricultural land on the relevant date for 
the piirpose of Wealth Tax Act,” 
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3. Before I take Up the discusaon of 
Hie facts and the questions of law which 
are involved in answering tHs question, 
I may first of all refer to the relevant 
provisions of the Wealth Tax Act (here- 
inafter called as 'the Act’). The charging 
section is Section 3 of the Act which lays 
down as follows: 

"Subject to the other provisions con- 
tained in this Act, there shall be charged 
for every financi^ year commencing on 
and from, the first day of April, 1957, a 
tax {hereinafter referred to as wealth-tax) 
In respect of the net wealth on the cor- 
responding valuation date of every Indi- 
vidual, Hindu undivided family and com- 
pany at the rate or rates specified In the 
Schedule.” 

The tax, is, therefore, payable on the net 
wealth and so it is necessary to see as to 
what is the definition of 'net wealth’ 
and 'assets’ in the Act, 'Net wealth’^ is 
defined in Section 2(m.) of the Act which 
Is as follows; — 

" 'net -wealth’ means the amoimf by 
which the aggregate value computed in 
accordance with the provision of this Acrf; 
of all the assets, wherever located, belong- 
ing to the assessee on the valuation date, 
including assets required to be included 
in his net wealth as on that date vmder 
this Act, is in excess of the aggregate 
value of all the debts owed by the as- 
sessee on the valuation date other than... 

There are certain exceptions which do 
not constitute the net wealth- and are 
^ven in this section, but it is not neces- 
sary to reproduce those here. The word 
'assets’ has been defihed in Section 2(e) of 
the Act which runs as follows: — 

" 'assets’ include property of every 
description movable or immovable, but 
does not include — 

(i) agricultural land and grovdng crops, 
giass or standing trees on such land; 

Cii) any building owned or occupied by 
a cultivator or receiver of rent or 
revenue out of agricultural land. 

Provided that the building is on or m 
the immediate vicinity of the land and is 
a building which the cultivator or the re- 
ceiver of rent or revenue by reason of his 
connection with the land requires as a 
dwelling-house or a store-hotise or an 
outhouse: 


This clearly shows that agricultural land 
will not be liable to assessment rmder this 
Act, but no definition of 'agricultural land’ 
has been given iii the Act. Item No. 86 
of List I of the Seventh Schedule of the 
Constitution of India permits the levy of 
taxes by the Central Government on the 
capital value of the assets exclusive of 
agricultural land, of individuals and com- 
panies: but there is no definition of the 
words "agricultiuml land” in the Constitu- 
tion also. In this present case, admittedly 


a piece of land measuring 1 bigha 9 kathas 
17 dhurs belonged to the assessee and this 
land was recorded as mango- orchard in 
.the survey khatian of the : Patna City 
Municipality which was finally published 
In 1933. 

According to the assessee It was record- 
ed as mango orchard in the municipal 
smvey and that such an entry has got a 
presumption of correctness and that there- 
after rent was also fixed for this land 
imder the Land Reforms Act for which re- 
ceipts were granted by the (Government. 
This position was also not disputed that 
this land is situated at Bhattacharjee Road 
which is in -the -heart of the town of Patna 
and the situation of this land is such that 
it p within a residential area and has got 
buildings on all sides. It -was also admit- 
ted that this land was sold in July, 1962 
for a consideration of Es. 1,50,000. It also 
appears that in the previous assessments 
no tax was levied in respect of this land 
and for the first time tax was being levied 
for this land also in the year 1962-63, and 
it was also urged on behalf of the peti- 
tioner that for -the previous years since no 
assessment was made in respect of this 
land, so it can be taken that the depart- 
ment accepted -the position that it was an 
agrictilural land. According to Section 3 
of the Act which I have quoted above, the 
important date is what has been describ- 
ed there as the valuation date. The words 
"valuation date” have been defined in Sec- 
tion 2(q) of the Act and according to that 
definition as also conceded in this case by 
both the parties, the valuation date in this 
case is 31-3-1962. ft has, therefore, to be 
seen in the light of the facts and the cir- 
cumstances, stated above, whether this 
land on the date of the '^nation was or 
not agricultmal land. 

4. Since there is no definition of the 
words "agricultural land” either in the 
Act or in the Constitution, so the learned 
coimsel for both the parties have relied on 
several decisions in support of their res- 
pective contentions as to what kind of 
lands should be deemed to be "agricultu- 
ral land.” It may also be mentioned here 
that .the department relied on the inspec- 
tion report of the Wealth Tax Officer 
which was in November, 1962. The Wealth 
Tax Officer in his order (vide page 2 of 
the paper book) stated as follows: — 

'' I have inspected the land 

personally in November, 1962 and made 
enquiries from the people of the neigh- 
bouring area. It was apparent on inspec- 
tion that the plot was not used for agri- 
cultural purposes. There are, of comse, a 
few palm tress on the fringes but there 
was no evidence or -trace of extensive cul- 
tivation on the main plot.” 

It was contended by the learned counsel 
for the assessee that this report should not 
be accepted firstly because such an ins- 
pection was held in the absence of the as- 
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sessee and secondly' that his inspection was 
in November, 1962, that is to say, long 
time after the valuation date, which as 
stated above is 31-3-1962. , The petitioner 
had also ffled in the case a certificate (vide 
page 5 of the paper book) granted by.Shri; 
B, S. Jain, Branch Manager, Road Tr^s- 
port Corporation. . The admitted position 
is that in July, 1962 the land had been 
sold to the aforesaid Road Transport Cor-: 
poration by the assess^a The - Branch 
Manager, therefora was a very competent 
person , to state as to actually what the 

condition of the. land at the time of- his 
purchase. The certificate given by him is 
as foUoWs: — , 

’Road Transport Corporation, 

Road Carriers 

Exhibition Road, Patna-I, . 

I, Bhim Sain Jain, Mukhtiar am of 
Road Transport Corporation Exhibition 
Road, Patna, hereby certify that we have 
purchased a piece of land plot No. 794, 
Holding No. 196, Circle No. 9, Ward No, 2 
and Sheet No. 31. 

When the negotiation for the bargain 
was going on the land in question was full 
of Banana trees, palm trees and other 
vegetable trees with a pucca Well. The 
sal trees and plant of vegetables have been 
cut by us for clearing the land for our 
purpose. 

For Road Transport Corporation 
Sd. B. S. Jain, 

Branch Manager,” . - 

5. One significant ■ feature about tMs 
certificate is that there is no date., Shri 
Jain in his certificate has referred to the 
time when the negotiation for barg^ was 
going on, and as the sale took place in 
July, 1962, so the negotiation must have 
been going on from some time before July, 
1962. He has stated that at the time of 
the negotiation the land was f ull of banana 
trees, palm trees and other vegetable trees. 
It has been urged on behalf of the op- 
posite party, that the existence of the 
banana trees , and palm trees would not 
show that the Imd was agricultural land 
and was being used for. agricultural pm- 
poses because there was nothing to show 
that there was any . actual cultivation 
going on and as far as the sal trees are 
concerned, they must have been on the 
land without having been planted or the 
land having been cultivated for the same. 
It is quite obvious that the Road Trans- 
port Corporation purchased the land for 
putting up structures and buildings and so 
whatever trees were there.must have been 
cut down and, therefore, the inspection by 
the Wealth Tax Officer in November, 1962 
will show only the state of the land after 
such clearance had, started. 

6.. The learned counsel for the petition- 
er has relied on a decision of this Court 
in the case of Been Mohammad Mian v. 
Hulas Narain Singh,' AIR 1942 Pat 296, 


P, Gommr, (Wasiuddih J.) A.LBi; 

In that case the question for consideration 
-was as to what would be. the meaning of ? 
the words "agricultural land” as has been 
mentioned in Section 5(2) . of the Bihar 
Tenancy ■ Act,, and whether a mango 
orchard planted by , an occupancy raiyat. 
was ah agricultural land or not. It was - 
held in that case that the primary mean-, 
ing of agriculture is . the cultivation of the,, 
ground, and that expression of "agricultu- 
ral land” in Section 5(2) is not limited to 
land by which seasonal ploughing and 
sowing food crops are grown. In view 
of Section 23-A of the Act it was also held 
that the occupancy raiyat could also plant 
trees and that a mango ' . orchard would 
also be agricultural land.. In my opinion, 
this ruling would not be strictly applic- . 
able to the present facts of the case be- . 
cause there the decision was in the, light, 
of the provisions of Section 5 and Sec- . 
tion 23-A of the Biliar Tenancy Act And, 
even if, it be taken that a mango ordiard 
would also be an agricultural , land, the 
assessee cannot take advantage of this fact 
because from the materials available, if 
appears that there was no evidence that the 
land was a mango orchard on' the valua- 
tion date. As a matter of fact, it appears 
that apart: from the certificate of the 
Branch Manager of the Road Transport 
Corporation, -the case of ,tiie assessee was 
that he had been planting trees -and there 
were trees in existence, on the land. The 
mere existence of some trees on the land , 
would not make .the land agricultursiL 

The learned counsel has also relied on 
a decision in the case of T. Saro.iini Devi 
y. T. Sri Krishna, AIR 1944 Mad 401 where 
it was also held that mango grove is agri- 
cultural land. Nit may be mentioned here 
that the aforesaid decision was, in .‘respect 
of a case relating to Hindu Women’s Right 
to Property Act, 1937 and. the use of tiie 
words "agricultural land”, in Section 3 of 
that Act. Reliance has ilso been placed 
on b^aH of the petitioner bn the ' deci- 
sion in the case of Paramananda Das v. 
Sankar Rath, AIR 1951 Orissa 11 where it 
was held that -the expression "agricultural 
lands’’ must be talren to include laiids 
which are used or are capable of being 
used for raising any valuable plants, or. 
trees or . for any other purpose of hus- 
bandry. -This was a case .with reference 
to the Orissa Tenancy Act. These deci- 
sions show that a mango orchard can also 
be , regarded as an . agricultural land, but 
in this present case, as I have Txiinted. 
above, there was no evidence ' whatsover 
to show , that there was ^y mango 
orchard in the sense that mango trees' , 
were actually in existence at the time of 
the valuation date. - , 

7.^ I may also refer here- in this con- 
nection to a decision of the Privy, Council 
in the case . of Mustafa Ali Khan v. 
Commr. of Income-tax, U. P., Ajmer arid 
Ajmer-Merwara, AIR 1949 PC 13. That 
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■was a case under the . Income-tax Act and- 
ihe question was whether the income 
&om the forest was agriculture income 
and as such liable to exemption imder 
the Income-tax 'Act, It was held in that 
case that though it must always be 
difficult to draw a line, yet, unless there 
is some measure of cultivation of the land, 
some - ej^enditure of skill and labour 
upon it, it caimot be said to be used for 
agricultural purposes •within the meaning 
of the Income-tax Act. It was also held 
■that income from the sale of forest trees 
growing on- land naturally or without the 
intervention of human agency, even if 
the land, is assessed to land revenue, is 
not agrictdtural income -within the mean- 
fog of Sectibn 2 (1) (a) of the Income-tax 
Act. According to this decision there 
should be some e-vidence of some measure 
of cultivation of the land 

The controversy on the question as to 
what .v/ould be deemed to be agricultural 
land has been set at rest by a decision of 
the Supreme Court in the case of Com- 
missioner of fo'come-tax. West Bengal, 
Calcutta V. Raja Benoy Kumar Sahas Roy, 
(1957) 32 ITR, 466 = (AIR 1957 SC 768). 
It may be also motioned here that in 
this aforesaid decision of the Supreme 
Court all the previous decisions of the 
diSerent High Courts as weU as the mean- 
fog of the word "agricultural” as given in 
the different dictionaries were also con- 
sidered. It was held that the word 
"agriculture” in its primary sense denotes 
the cultivation of the field and is res- 
tricted to cultivation of the land in' the 
strict sense of the term, meaning thereby 
tilling of the land, sowing of the seeds, 
planting and similar operations on 'foe 
land These are basic operations which 
required the expenditure of human skill 
and labour upon the land itself. It was 
also pointed out in that decision that 
besides these- other operations which are 
to be carried on the land and these are 
subsequent operations and it was held that 
only if this integrated activity which con- 
stitutes agriculture is undertaken and per- 
formed in regard to any land then that 
land can be said to be used for agricultural 
purpose. The tests therefore, which have 
been laid down in the aforesaid Supreme 
Comrt decision have to be apphed to see 
whether any land is agricultural land or 
not. It is also clear that when the rele- 
vant Statutes, such as the Wealth Tax Act 
and the Constiution do not define agri- 
cultural land, then the ordinary meaning 
of the expression according to English 
language has to be taken. In the case of 
Rasiklal Chimanlal Nagri v. Commr. of 
Wealth-tax, Guirat of the Gujrat High 
Court, 1965 55 ITR 608 = (AIR 1965 Guj 
259) which was a case under the Wealth 
tax Act, the question came up for con- 
sideration as to. what is the meaning of 
the expression "agricultural land” as con- 
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t^plated in. thfi Wealth-tax Act It was 
also considered in that case as to whether 
a particular land is agricultural land or 
not ■will be dependent on the intention of 
the owner. It is quite obvioua that the 
owner may use a vacant piece of land 
mther for cultivation or as a building site, 
but naturally the character of the land 
cannot be solely dependent on his inten- 
tion to use the land as such. The question 
whether the land is agricultural land or 
not cannot depend on the fluctuating or 
ambiflatory intention of the owner of the 
land. The_ criterion must be something 
more definite and more objective, some- 
■thing related to the nature or character 
of the land and not ■varying -with the in- 
tention of the owner as to the use to which 
he_ wants to put the land at a particular 
point 0 of tirne. The intention of the 
owner, however, is not altogether ir- 
relevan-t, but it is a factor which would 
bear on the nature or character of the 
land dependent on other factors. 

In the Gujarat case referred to above, the 
plots in dispute about which it was said 
that these were agricultural lands were 
situated in a whoUy residential area -with 
numerous residentiffi buildings surroimd- 
fog them and further more these were 
situated in an area in respect of which a 
Town Planning Scheme was in force for 
some years and some of the plots in ques- 
tion were cultivated up to the year 1934- 
35, but had ceased to be'culti'vated since 
then and no agricultural operations were 
being carried on in those plots since about 
21 to 22 years, and the assessee had no 
special reasons for stopping cultivation on 
those plots other than the intention to use 
them for non-agricultural purposes. It 
was held fo those circumstances tlie plots 
in question cannot be said to be agricultu- 
ral lands. 

Here in this present case, also as already 
pointed above, the plot in question is situa- 
ted fo the residential area and there Was 
no doubt the evidence of the entry in the 
Municipal Survey Elhatian in the year 
1938 and also assessment and fixation of 
the rent of this land under the Land Re- 
forms Act, but it appears that there was 
no evidence oral or documentary adduced 
on behalf of the assessee to show that the 
land was actually befog cifltivated even 
after 1933. The entry fo the Municipal 
Survey Khatian has no doubt statutopr 
presumption of correctness, but that will 
be of a time' when the entry was made 
and here iri this case we have to see as 
to -what was the character of the land and 
whether it was the agricultural land or 
not on the relevant date, that is, on 31-3- 
1962. In my opinion, for the purposes of 
determining whether a particular piece of 
land is agricultural land or not the tests 
as laid down in the Privy Council decision 
of AIR 1949 PC 13 and the Supreme Court 
decision of (1957) 32 ITR 466= (AIR 1957 
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SC 768) have to be applied. Applying these 
tests -it appears that except there was 
some evidence that there were banana 
trees and other trees on the land, but 
there v/as no evidence of the land having 
been actually being cultivated at the re- 
levant date and that basic operations and 
subsequent operations as laid down in the 
Supreme Coiirt decision were being carri- 
ed on at the relevant point of time. This 
fact has also to be seen as to where the 
land is situated and when a land is situat- 
ed in the heart of a town surrounded by 
residential braidings, then it cannot be 
regarded as agricultural land except on 
application of the tests which have been 
laid down it appears that actually the land 
was an agricultural land. It is a^o ob- 
vious that had it been an agricultural land 
then it would not have fetched such a 
enormous price on the sale of the land. I 
may also refer here in this connection to 
the decision of the Andhra Pradesh High 
Court in the case of Smt. Manyam Meena- 
kshamma v. Commr. of Wealth-Tax, A. P„ 
(1967) 63 rm 534 = (AIR 1967. Andh Pra 
189) which was also a - case under the 
Wealth-tax Act. It was held that if a land 
Is ordinarily used for agriculture or for 
purposes subservient to or allied to agri- 
culture, it would be agricultural land and 
if it is not so used, it would not be agri- 
cultural land and the question how a Imd 
is ordinarily used which is one of the 
facts accor^g to the evidence of each 
case. 

• 8. It may also be mentioned here that 
the learned counsel for the petitioner has 
submitted- that since the petitioner as- 
sessee was not claiming exemptioii rmder 
the provisions of tlie Wealth-tax Act. but 
was claiming immunity from the appli- 
cability of the Act to this land, so the 
onus was on the department and for tiiis 
reliance has been placed in the case, of V. 
Venugopala Varma Rajah v. ControUer of 
Estate Duty. Kerala, (1969) 72 ITR 226 ='• 
(AIR 1969 Ker 304). It was a case rmder 
tlie Estate Duty Act. It was held there 
that if. what the assessee claims is an ex- 
emption from tax liability the burden of 
proving that he is entitled to the exemp- 
tion is on the assessee and that what' the 
assessee claims is an immunity from the 
tax liability on the grotmd that the sub- 
ject does not faU within the ambit of the 
taxing statute, the revenue .has to esta- 
blish that the subject is taxable.- 'ftue if 
is that the assessee in' this present case ‘ 
was claiming that this Act would not ap- 
ply to the land since it .was an agricultural, 
land, but it would not absolve the assessee 
from proving by cogent and reliable evi- 
dence that the land was being; actuaUy 
used as agriciiltural land at the relevant 
point of time. There was ho satisfactory- 
evidence on this point and so having re- 
gard to all the circumstances, the autho- 
rities including the Tribunal were qioite 


right in holding , that this land -was not 
agricultural Imd. - As pointed above, the;; 
learned counsfel.for the. petitioner has also., 
submitted that in the pre-vious returns 
which were accepted this land was. not as- 
sessed to tax , because the position Was ac- . 
cepted that it was agricultural land. This 
position is not disputed that in the 
previous assessments this land was not in- 
cluded, but it appears that the , authorities 
perhaps did not realize at that .tirhe the 
significance and the , importance , of the 
character and location of -the land and 
also the point whether it was actually 
being used as agrictiltirral land or not, , add 
subsequently when they realised ^that it., 
was not agricultural land,- then they as-^ 
sessed tax on this land also. Regard bang 
had to the different interpretations which 
have been put to -the meaning of the ex- 
pression "agricultural - land”, and. also 
other circumstances which I have discus- 
sed above, the department carmot be held 
to have erred in making . assessment on ' 
this land also when it transpired that this 
land was also subject to assessment of 
iWealth-tax, 

9. On a consideration of the entire set 
of circumstances and the legal aspects of 
the matter, the question which has been 
referred by the Tribunal is answered in 
the affirmative to the effect that on the 
facts and the circiunstances of -the case, 
the Tribimal was justified in holding that, 
the disputed land was not agricultural , 
land at the relevant date for the purposes 
of the Wealth-tax Act This reference_is 
thus disposed of, hut in view of the cir- 
cumstances of the case, no order for costs 
Is made. 

10. JWISilAj C. J. : — I agree. 

Reference answered. 
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_ Mohammad Abbas - and another. Peti- 
tioners V.. Mohammad Mustaqim and 
others, Opposite Party, ; ; . ■ . . 

Criminal Revn: No. 2177 of 1968, D/-. 
29-7-1969, from , order of Subdivisiohal 
Magistrate, Monghyx, D/-23-9-1966 . , , . 

(A) Criminal P. C. (1898), S. 145^ — Dis- 

pute regarding land — Apprehension about 
breach of peace essential to' initiate pro- 
ceeding under ^ — Magistrate’s order must 
show his satisfaction about existence of 
such apprehension. AIR 1968 SC 1444, 
Foil. (Paras 7 and'S) 

(B) Civil P. C. (1908), S. ZI5 — Revision 

*— High Court will interfere if order iinder 
S. 145, Criminal P. C. does not show ex- 
istence of apprehension of hreach of peace, 
AIR 1950 Pat 372. Disting. (Para 8) 

.CN/CN/B362/70/DGB, 
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(C) Crimipal P. C. (1898), S. 145 — Dis- 
pute .about land likely to cause breach of 
peace — Magistrate’s order must show such 
apprehension — ^ Mere mention in notice 
to parties is not enough. (Para 8) 

Cases Eeferred: Chronological Paras 

(1968) AIR 1968 SC 1444 (V 55) =! 

1969 Cri LJ 13, R. H. Bhutani v. 

’ Miss Mani J. Desai 17, '5 

(1962) AIR 1962 Pat 468 (V 49) =' 

1962 BRJR 267 = 1962 (2) Cri LJ 

770, Shreedhar Thakur v. Kesho 

-Sao m 

(1950) AIR 1950 Pat 372. (V 37) =! 

51 Cri LJ 1365,. Kazir Mahton v. ' 

Badri Mahton B’ 

Devendra Narayan. Sinha, for PeiJ-' 
tioners; . Prem Shankar Sahay, Rudradeo 
Kumar Sinha and Harendra Prasad, for? 
Opposite Party. 

ORDER: — This application in revision 
has been preferred against the preliminary 
order of the Subdivisional Magistrate pas- 
sed in a proceeding under Section 145 of 
the Code of Criminal Procedure (herein- 
after referred to as 'the Code’). 

2.. Petitioner No. 1 Is one of the mem- 
bers of the second party and petitioner 
No. 2 is one of the memljers of the third 
party, whereas opposite party Nos. 1 to 3 
are the members of the first party and op- 
posite party Nos. 4 to 14 are also members 
of the second party along with petitioner 
No. 1. Opposite Parly Nos. 15 to 22 are 
the members of the tlurd party and the 
remaining oppqsite^party Nos. 23 to 25 are 
the members of the fourth party in .the 
said proceeding. 

3. The dispute related to a land 
measuring 21 acres 55 decimals in various 
plots fully described in Schedules 1, 2 and 
' 3 of the petition which has been filed in 
this Court, 

4. In order fo appreclafe the points In- 
volved in this application it will be neces- 
sary to state briefly the facts. Opposite 
Party Nos. 1 to 3 Med a petition on 8-7- 
1968 in the Court of tire Subdivisional 
Magistrate for drawing up a proceeding 
imder Section 144 of the Code against the 
petitioners as well as other members of 
Me second, third and fourth parties daim- 
ing l/3rd share in the disputed land. The 
Subdivisional Magistrate after calling for 
the report drew up a proceeding under 
Section 144 of the Code on 29-7-1968. On 
23-9-1968 he passed the impugned ordCT 
under Section 145 of the Code to this 
effect; — 

"After hearmg the lawyers of both the 
parties and on perusal of their Mow cause, 
I am satisfied that there is 'a bona fide land 
dispute between the' parties. I. therefore, 
draw up a proceeding under Section 145, 

■ Criminal . P. C. to decide the factum of 
possession once for ever. The subject of 
dispute is attached under Section 145(4) 


Cnmlnal P, C. Parties to file written 
statement by 26-10-1968.’-’ 

5. . Learned counsel appearing on behalf 
of the petitioners raised the. following 
points for consideration by this, Couirt — 
(i) The order does not merition that 
there was an apprehension of breach 
of peace.' 

fir) In the- order the entife.Iand has been 
attached under Section 145(4) of the 
Code, -whereas the subject-matter of 
dispute is only vdth respect to 
_ l/3rd share of the land. 

(Hi) There was already a proceeding 
under Section 145 of the Code in 
respect of the land contmned under 
Schedule 2 of the application which 
was later compromised between the 
parties on 29-8-1962 which could not 
have been agitated in the present 
proceeding. 

B. Learned counsel has drawn my at- 
tention to Cl. (1) of Section 145 of Me 
Code and contended Mat Me jurisdiction , 
of Me Magistrate to instiMte proceeding 
is mainly based on his satisfaction Mat a 
dispute is lilcely to cause breach of peace. 
iWhen he proceeds rmder Section 145 of 
-Me Code without being satisfied as to Me 
ertistence of the dispute likely to cause 
breach of Me peace, he acts wiMout juris- 
diction- According to Me learned Counsel 
Section 537 of the Code caimot cure Me 
irregularity. He submitted Mat not only 
in the impugned otder but also in Me 
order rmder Section 144 of Me Code Me 
Magistrate omitted to mention regarding 
Me apprehension of breach of peace. He 
referred to the order dated 29-7-1968 
wherein Me Magistrate ordered; — 

" I am satisfied with Me police 

report. Draw up proceeding under Sec- 
tion 144, Criminal R. C. against both Me 
parties ’’ 

7. In order to support his contention 
learned counsel relied on a decision of Me 
Supreme Coiut in R. H. Bhutani v. Miss 
Mani J. Desai, AIN 1968 SC 1444 wherein 
Meir Lordships while dealing with Sec- 
tion 145 of Me Code observed In para- 
graph ■ 8 at page 1447:-^ 

"The object of Section 145, no doubt Ife 
So prevent breach of peace and for that 
end to provide a speedy remedy by bring- 
ing the parties before Me Court and ascer- 
taining who of Mem was in acMal posses- 
ion and to maintain status quo until Mir 
lights are determined by a competent 
Court. The section requires Mat the 
Magistrate must be satisfied before initiat- 
ing proceedings Mat a dispute regarding 
an immovable property exists and Mat 
such dispute Is hkely to cause breach of 
peace. But once he is satisfied of Mese 
two conditions, the section requires him to 
pass a preliminary order rmder sub-sec- 
tion (1) and Mereafter to make an enquiry 
under sub-section (4) and pass a final 
order under sub-s. (6)....~.^.~*” 



334 Pat. [Prs; 7-12] Md. Anis Khan v. Aiyar (FB) 


A.I.R 


In my opinion, the contention of learn-, 
ed counsel is well founded, as Sec. 145 of 
the Code also clearly indicates .'that for 
initiatinp r iile proceeding the Magistrate 
has, to be satisfied that a dispute is likely 
to cause breach of the peace, . . ' • , 


that the subject matter of . dilute was 
only l/3rd of the share in the entire land,; 
which fact can easily , be . ascertained by 
reference to the record and, therefore,,' 
there was no uncertainty - dr vagueness 
about - it. , In that . view of the matter,, ac- 
cording to him, it is, not vital and -that will 
not vitiate the proceeding. In this, con- 


8. However, learned counsel appearing, 
on behalf of opposite party Nos., 1 to. 3 
urged, that the said omission in the order 
is a mere irregularify'. ,He referred to a 
decision of this Court, in Wazir Mahton y. 
Badri Mahton, ME 1950 Pat 372. But, in 
my opinion, this case doe^ not support his • 
contention as his Lordship Das, J. (as he 
then was) in tliat case was considering 
the grounds of satisfaction of the Magis- 
trate while initiating the proceeding under 
Section 145 of the Code, and observed that 
mere failure to state the reasons \yhy the 
Magistrate was satisfied that there was an 
apprehension of breach of the peace is 
nothing more than an irregularity. It is 
true, as also held in MR 1968 SC 1444 
(Supra), that the High Court in exercise 
of its revisional jurisdiction would not go 
into the question of sufficiency of material 
which has satisfied the Magistrate. In the 
instant case, the Magistrate has not men- 
tioned at all that there was any apprehen- 
sion of breach of peace, in the order, 
which, in my opinion, is fatal If he would 
have mentioned that, I would not have 
•questioned the grounds of his satisfaction,' 


nectioh reference was -made .to a Bench 
decision of this Court in Shreedhar Thakur 
V. Kesho Sao, 1962 BLJE 267- :==• (AIR 
1962 Pat, 468). ■; . ; - 

11. Since I have held while consider- 

ing Point No’ (i) that the order was bad 
in the absence of finding by the Magis- 
trate that the dispute was lilcely to cause 
a breach of the peace, in my opinion, it is 
not necessary to adjudicate on Point Nos. 
(ii) and (iii) raised by learned counsel for 
the petitioners 

12. In the result, the order of the Sub- 
divisipnal Magistrate is quashed and the 
application is/ allowed. However, it is 
made clear that the Subdivisional . Magis- 
trate will call for a fresh report from the 
Police and will also; hear the parties. If 
he feels satisfied that an apprehension of 
breach of peace still continues, and an ac- 
tion under Section 145 of the Code is 
necessary, he wiR draw up a fresh pro- 
ceeding in accordance with law and- in the 
light of the ^ observations made above. ' 

Application allowed. 


Learned counsel for the oppoate party 
further drew my attention to the notice 
which was sent to the parties in pursuance 
of the said order. In the notice it is 
clearly stated that there was apprehen- 
sion of breach of peace. But, in my 
opinion, the contents of the notice is the 
result of a ministerial act, and that wOI 
not cure the defect in the order. The 
order itself must indicate that the Magis- 
trate was satisfied, that , the dispute was, 
likely to cause a breach of tiie peace- In 
that view of the matter the contention of 
learned counsel for the- petitioners raised 
under point No. (i) has got to be accept- 
ed. 

9. Now I turn to , point No. pi). Learn- 
ed counsel for the petitioners conteiided 
that it is admitted case of the parties that 
the dispute related only to the l/3rd share 
of the entire ■ land mentioned in Sche- 
dules 1, 2 and. 3 of the petition referred 
to above. It is weU established that the 
subject matter of dispute must- be. ascer- 
tained definitely and described clearly in 
the preliminary order, before the- pro- 
perty is attached under- the third, proviso 
to sub-clause (4) of Section 145 of the 
Code. Absence of clear specification . of 
the subject matter of dispute is a vital 
defect according to learned counsel. 

- 10. On the other hand, learned coun- 
sel appearing on behalf of the opposite 
party. Nos. 1 to 3 submitted that from the 
records of the proceeding, it is manifest 
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XT. N. SINHA, N.-L. .UNTWALIA AND 
, S. N. P- -SINGH, JJ. ', , 

Md. Anis Khan, Petitioner v. T.-;L. K.' 
Aiyar and another. Respondents. '. 

Civil Writ Jurisdiction Case No. 106 of 
1969, D/-13-8-1969,, ■ ; . • . , . ' 

(A) Constitution of Ipdia, Art. 226 
iWrit — Parties to writ proceedings — In- 
quiry comniission refusing to conduct in- 
quir.y again^ number of persons mention- 
ed by petitioner -r- Writ petition against 
that order — Before High Court can pasS 
a contrary order, parties benefited by im- 
pugned order should be impleaded 
During argument on prelimmar.y point of 
necessary party though it was contended 
that petitioner may be permitted to im- 
plead those persons but no application filed 
malring this prayer and giving names and 
addresses of those persons - — No effective 
order can be passed for impleading any 
persons at instance of petitioner. 

(Para 4) 

(B) Commissions of Inquiry Act (1932)» 
S. 3 — Appointment, of Commission 
Notification under, by State Government 
dated 1-10-1967, Para 4 (d) (a s amended up 

EN/EN/C173/70/LGC/R 


1970, . Md. Anis Khan v. Aiyar (FB)(U. N. Sinha J.) 

to 26-9-1968) — Interpretation of — 

Clause (d) may be analysed in light of 


Section 3(1). 

. The State Government in exercise of 
the power conferred under Section 3 of 
the Commissions of Inquiry Act (1952) 
issued a notification on 1-10-1967 appoint- 
ing a conimission of Inquiry for inquiring 
into various matters relating to abusing 
and exploiting the official positions held 
by six ministers during certain period and 
reporting about them. On interpretation 
of Cl. (d) of Para 4 of the notification 
which was to the effect that "whetlier, 
besides the persons abovenamed, any other, 
persons or person holding official position, 
either as a member of the Council- of 
Ministers or otherwise, during any of the 
aforesaid periods, made illegal gains or 
indulged in corruption, favouritism, abuse 
of power or other malpractices in like 
manner as aforesaid;” 

Held, that CL (d) of Para 4 should be 
analysed in the 'light of Section 3(1) of 
the Act which en-visages "an inquiry into 
any definite matter of public importance.” 
ILerefore -the reasoriable interpretation of 
Cl, (d) of paragraph 4 should be that the 
Commission of Inquiry was directed to in- 
quire and report about the matters men- 
tioned in Cls. (1). (b) and (c), of paragraph' 
4, so far as the six persons named in para- 
graph 1 were concerned, and in that con- 
text, it was directed to find out inciden- 
tally, what other persons holding official 
positions were also involved. It could not 
be said that the commission was to' in- 
duire into and report as to all matters of 
corruption, favouritism, abuse of power 
etc. of all persons holding official position 
in the State during the periods "mentioned 
in Para 1 of the notification. (Para 5) 

Basudeva Prasad, Ra-vinandan Sahay and 
Narendra Prasad and Mrs. Sudha Rarii 
Jaiswal, for Petitioner; K. D. Chatterji 
and Tara Kant Jha (Standing Counsd 
No. II), for Respondents. 

'U; N; SINHA, j. ; — The application has 
been filed by the petitioner under Arti- 
cles 226 and 227 of the Constitution of 
India, praying that a direction, order or 
■writ in the nature of a writ of certiorari 
may issue quashing order No. 69, dated 
the 16th December, 1968, passed by Sri 
T. L. Venkatarama Aiyar, constituting a 
Commission of Inquiry appointed under 
the Commissions of Inquiry Act, 1952 (Act 
60 of 1952) by the State Government. The 
impugned order arose under the following 
circumstances: . On the 1st October, 1967, 
the State Government had issued a noti- 
fication appointing a commission of Inquiry 
for inquiring into various matters and re- 
■porting about them. The first four para- 
graphs of the notification are relevant and 
they are quoted below. 

1. Whereas allegations have been made 
that each of the folio-wing persons namely; 
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fl- Shil Krishna Ballabha Sahay. who 
' _ held the office of Minister : during 
. - the periods from the i6th April, 
1946 to the 5th May; 1957, and the 
29th June, 1962 to tihe 2nd .October, 

. 1963 (afternoon) and the office of 
Chief Minister during -the period 
from 2nd -October, 1963 (afternoon) 
to the 5th March, 1967 (afternoon), 

2. Shii Mahesh Prasad Sinha, who held 

■the office of Minister during the 
periods from the 29th April, 1952 to 
"the 5th May, -1957 and -fhe 18tti 
March, 1962 to the 5th March. 1967 
(forenoon). 

■ 3 . Sri Satyendra Narain Sinha, who held 
the office of Minister during the 
period from the 18th February, 1961 
to the 5th March, 1967 (forenoon). 

4. Shri Ram Lakhan Singh Yadav, who 
held the office of Minister' during 
the period from the 2nd October, 
1961 (afternoon) to the 5th March, 
1967 (forenoon). 

0. Shri Raghavendra Narain Singh, who 
held the office of Minister of State 
during the period from the 2nd 
October, 1963 (afternoon) to the 
5th March. 1967 (forenoon) and 

6. Shri Ambika Sharan Singh, who held 
the , office of Deputy Minister dur- 
ing the period from the 6th May, 
1957 to the 2nd_ October 1963 (after- 
noon) and Minister of State during 
the period from the 2nd October, 
1963 (afternoon) to the 5th March, 
1967 (forenoon) 

by abusing and exploiting the official posi- 
tion or positions held by him as aforesaid, 
obtained pecuniary and other benefits for 
himself, either in Ws own name or benami, 
and for_ his family, relatives and other 
persons in whom he was interested, and 
allowed "them to obtain, or connived at 
their obtaining, pecuniary and other 
benefits and thereby he, his family, rela- 
tives and other persons in whom he was 
interested acquired vast properties and , 
made illegal gains; 

2. And whereas allegations have also 
been .made that each of the persons ab- 
ovenamed, during tlie tenure or tenures 
of -their respective office or offices as af- 
oresaid, otherwise indulged in corruption, 
favouritism, abuse of power and other 
malpractices; 

3. And whereas the' Governor of Bihar 
Is of opinion that it is necessary to ap- 
point a Commission of Inquiry for the 
purpose of malting an inquiry into the 
definite matters of public importance here- 
in ^ated; 

4. Now, therefore, the Governor of 
Bihar, in exercise of the powers conferred 
upon him by Section 3 of the Commissions 
of Inquiry Act, 1952 (LX of 1952), is here- 
by pleased to appoint a commission of In- 
quiry to enquire into and report on the 
folloynng matters, namely. 
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(a) What was the extent of the assets 
. and pecuniary- resources owned and , 
possessed by each of the persons 
-ahovenamed, his family, relatives 
and other persons in whoih he was 
. interested (i) at the beginning and ■ 
(ii) at the end of the tenure of of- . 
fice of each of the .offices held by 
him as foresaid; 

Cb) Whether, besides the persons above- 
named, during the tenure of office 
or offices held by him, obtained any 
assets, pecuniary resources or ad- 
vantages or other benefits by abus-. 
ing and exploiting his' official posi- 
tion or positions and whether dur- 
ing the said period or periods his 
famil y, relatives and other persons 
in whom he was interested obtain- 
ed, with his knowledge, consent or 
connivance, any assets, pecuniary 
resources, advantages or other 
benefits; 

fc) Whether, and if so to what extent, • 
each of the persons abovenairied 
■otherwise indulged in corruption, 
favouritism, abuse of power and 
other, malpractices 
and 

Id) Whether, besides the persons above- 
named, any other person or per- 
sons or persons holding official posi- 
tion, either as a membet of the 
Council of Ministers or otherwise, 
during any of the aforesaid periods, 
made illegal gains or indulged in 
corruption, favoritism, abuse of. 
power or other malpractices in like- 
maimer as aforesaid.” 


■ ^ I- 

holding official poatioh in the State dur-, /- 
ihg the periods mentioned in paragraph I 
of the notification. As against this,’ the ; : ' 
contention .raised on behalf of the. State , . 
was that, to quote the words of the learn- 
ed Member, "in the context of the Noti- " 
fication, CL (d) must-be construed as ap- ! 
plicable only if the charges, besides satis- ■ 
fying the conditions laid down therein, 
also involve one or more C)f the six per- 
sons mentioned Hierem and .-that unless . • 
there is such a linking the charge would . 
fall outside . .the . purview . of the clause.” ' ‘ 
On the question as, to which of the con- 
tentions was to, be adopted,' Sri yenkata-j. 
rama Aiyar has given his opinion as . 
follows: — ■ , , ;• 


"Clauses fa) and (b)'are no doubt con- 
cerned with not merely : the six persons . 
named but, also their relations, friends, ■ 
and persons in' whom they are interested. 
But those clauses are limited to assets and; 
pecuniary and other, benefits and the en- 
quiry, is as to the assets as on specified 
dates and acquisition of assets during the , 
period when they held . office. It is only 
CL (c) that deals generally with charges 
of corruption and the like, and that takes 
in only the six persons named. . -Ehe pur- 
pose of CL (d) is to rope in with respect to, 
charges in (c), all persons who were as- 
sociated witii the six persons named. .It 
should also be noted that while (a) and (b) 
take .in relations friends and persons in - 
whom the six persons are interested there 
may be other persons besides the above 
who 3night also be involved in those . 
charges and they will be covered by 
CL (d). : , 


"The original notification was amended by 
omitting paragraph 4(d), by a notifica- 
tion dated the 31st October, 1967. ^ There- 
after, by another notification dated the 
14th September, 1968 the second notifica- 
tion was cancelled. The parties have pro- 
ceeded on the footing, that, original para- ^ 
graph 4(d) was thereby restored. There- ' 
after, a notice Was published in the Bihar ■ 
Gazette on the ' 26th September,, 1968, 
Stating that the Government of Bihar, 
members, of the public and organisations 
inight make' their representations as to the 
matters mentioned in paragraph 4(d). Cer- 
tain time limit was given, winch was sub- 
sequently extended. Pursuant to this 
notice, seventeen members of the public, 
filed fifty one representations on affidavits. 
The matter was posted for argument on a 
preliminary question as to the scope of 
paragraph 4(d) and that is the. subject- 
matter of the order impugned in this case. 

2. Two contentions were advanced be- 
fore Sri Venlcatarama Aiyar on the inter- 
pretation of paragraph 4(d). The conten- 
tion put forward on behalf of some of the 
deponents of the affidavit was that the 
Commission was to inquire into and report 
as to all matters of corruption, favouri- 
tism, abuse of power etc. of all persons 


In the result I am of opinion that in 
order to invoke CL (d) . it is not merely 
necessary tlrat the charge is made against- 
a person who held a public office and the 
act ^arged took place during the. periods , 
specified, but that further it. is necessary -, 
that one or more of the six persons named ' . 
in para 1 should be involved in that act.” 

3. It appears from Annexure B of 'the j 
counter affidavit filed by the State -of ^ 
Bihar, that, thereafter, the affidavits filed 
Tmder paragraph 4(d) were taken up by 
Sri "Venkatarama Aiyar for consideration 
on the 8th January, 1969, in the light of 
the conclusion arrived at by him on the 
16th December, 1968:; The hearing of ■ 
affidavit No. 28 was adjourned and all 
other affidavits, except affidavits. Nos., li; - 
3 and 5 were rejected, including all'- the 
twenty affidavits filed by ; . the petitioner - . 
of this case. In the case of affidavits Nos. 

1, 3 and 5 orders were reserved. . : 

4., On behalf , ,bf the State of. Bihar 
preliminary objection has been, raised by. , 
Sn K. D. ChatterjL The substance . of 
his contention is that . if the petitioner 
wishes this court to give a wider inter- 
pretation of clause (d) of paragraph 4, as / 
was urged before Sri yenlcatarama Aiyar, . 
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■ ,(v) A limited company cannot buy Its 
Cfwn .shares. ■ ■ . ' . ■ \ . 

20. From the above discussion, ' it Is 
dear that a juristic person cannot .be des- 
cribed as a Comply unless it is compos- 
ed of a fluctuating body of persons, which 
body may conveniently be described as . 
(i) association of individuals, and (ii) its 
members hold shares in it, which they can 
freely transfer witiiout consulting the 
other share-holders. In my .opinion, the 
Corporation . does not safety any of the 
two • essential ingredients . of a company. 
It has, no share-holders. There is no as- 
sociation of individuals, who have sub- 
scribed, to the capital' of the Corporation. 
The Corporation, has been established by 
the Central Government under Section 3 
of the Food Act. The entire capital of 
tbe Corporation has been provided by the 
Central Government. The capital has to 
be provided after due appropriation made 
by . Parliament by law. Tlie general 
superintendence, direction and manage- 
ment of the afiairs and business of the 
Corporation vests in a wholly nominated 
Board ^of Directors, who are not made 
independent to act in any manner -they 
like but have to be guided by instructions 
■given by tlie Central Government on all 
matters of .policy. All the Directors 
mentioned in Section 7, of the Food Act 
are oflScials. Central Government has 
reserved the right to remove the Manag- 
ing Director, 

The Secretary of the Corporation has 
also • to be appointed under Section 12 of 
the Food Act by the Central Government, 
Tbe statutory . fimctions required to be 
performed by the Corporation under sub- 
section (2) of Section 13 cannot be under- 
taken by the Corporation .without the 
previous approval of the Central Govern- 
ment. The statement of programme of 
its activities as well as the financial esti- 
mate in respect thereof has to be submit- 
ted by the Corporation to the Central 
Government at least, three months before 
the commencement of each year as pro- 
vided in Section 26(2) (a) of the Food 
Act. , The funds of the Corporation can- 
not be invested except in the securities 
of the Central Government or any State 
Government or in such other manner as 
might be prescribed by rules framed 
under' the Food Act. The balance of the 
annual net profits of the Corporation are 
required by Section 33(2) (a) to be paid 
to the Central Government. Section 43 
of tbe Food Act prohibits the application 
of any provision of law relating to the 
winding up of companies or corporations 
being applied to the Food Corporation of 
hidia. Liquidation of the Corporation is 
permitted 'only by the order of the Cen- 
tral' Government and in such manner as 
that Government' may direct. There is 
HQl prowsioh whatsoever for any private 
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person or any outsider having any inte- 
rest in the Corpointion, . , . 

21. Though the , question- about the 
"Ombay . State Road Transport Corpora- 
.tion being_ or not being a Company within 
the meamng of that expression as used 
m clause (e) of Section 3 of the Act' did 
not' come up for consideration before the 
Supreme Court in Valjibhai Muljibhai 
Soneji’s case, AIR 1963 SC 1890, it ap- 
pe^s to us that even if the question had 
to be ^one into, the Road Corporation, in 
question •would have been held to be 
covered by. that expression. Section 24 
of the 1950 Act states that the Road Cor- 
. poration may. subject to -certain condi- 
tions, raise additional capital by the issue 
of liew .shares after the same has been 
authorised by -the State Government. 
Sub-s'ection (3) of Section 23 provides for 
the authorised capital of the Koad Cor- 
poration being divided into such number 
of shares as the State Government may 
determine and further authorises the 
State Government to fix the number of 
shares which shall be subscribed by it, 
by Ihe Centr^ Government or by other 
pai^es including private persons whose 
T^dertaldngs inifeht have been acquired 
by the Corporation. Allotment of shares 
to such other parties is required to be 
made by sub-section (4) of Section 23 by 
the Corporation, There is no restriction 
on the transferability of the sha'res of 
the members subject to compliance with 
the rules made under the Act, as stated 
in Section 23(5). .Section 23(6) authorises 
the State Government to redeem the 
shares issued to the other parties in the 
prescribed manner. 

Section 26 authorises the Corporation 
to borrow money ip the open market for 
the purpose of raising its worldng capi- 
tal. Section 28 requires the Corporation 
to pay interest on such capital as may be 
pro-vided by the Central Government or 
the State Government. Sub-section (2) 
of Section 28 states that where the Road 
Corporation raises its capital by the issue 
of shares it shall pay dividend on such 
shares at such rate as may be fixed by 
the Corporation. The above-mentioned 
and other proAdsions of the 1950 Act 
leave no doubt in my mind that the 
Bombay State Road Transport Corpora- 
tion satisfies even the first ingredient of 
Section 3(e) of the Act. Nothing stated 
by the Supreme Court in the case relating 
to that Corporation- can,' therefore, be of 
any avail to the appellants. For the 
foregoing reasons, -we hold that the Food 
Corporation of India is not' a . Company 
within the meaning of. Section 3(e) of tlie' 
Land Acquisition Act. 

22. Mr. M. R. Sharma, the learned 
Deputy Advocate-General for the State of 
Punjab, then contended that though if it 
is held that the Corporation is neither a 
Company nor a department of the Cen- 
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tral Govermrient, it should be beld that' 
it is a "Central- Government imdertak- 
ihg” or a venture of the Government and 
land can, -therefore, be acquired for i"!, 
as if the Corporation, is itself the Govern- , 
ment - We are unable to appreciate this , 
arj^ument. Sub-section (2) ■ of Section 27 
of the Food Act provides that the Central 
Government may ^arantee the loans and 
advances talcen by the Corporation as to • 
the repa-yment of principal and interest 
and other : incidental charges. The bor- ■ 
rower cannot be. expected to be tiie gua- 
rantor also. In the nature of things, the 
Corporation is a separate .iuristic person 
than the Central Government. Even- if , 
the Corporation is .held to be a "Central 
Government undertaking” or a venture 
of the Central Government, it would not 
.thereby become the Government, itsell 

• 23. Ha-ving held that the Corporation . 
is not a "Company”, we ha-ve to xep§l the 
argument of Mr. Chawla to the efiect 
that the acquisition is. bad for non-compli- 
ance -with the pro-visions of Part VII of 
the Act as those, pro-visions apply only , to 
cases of acquisition for' companies etc. 
We, therefore, uphold the finding of the 
learned Single- Judge "to the effect that 
it was not necessa^ for the State Gov- 
ernment to follow in this case the spedal 
procedure prescribed in Part VII of the 
Act. At the same time it is the admitted 
case of both sides that the land in ques- 
tion was not acquired for the State but ' 
for the Food Corporation of India. The 

. appellants specifically stated in the last 
lines of paragraph 8 of their replication 
that the entire money oh the land • is 
being spent by the Food Corporation of 
India and no part of it comes out of the 
Consolidated Funds of the State. In the 
State’s re.ioinder. these facts were not 
specifically controverted. At the hearing 
of the appeal we specifically asked, the' 
learned Deputy Advocate-General if- he 
could state even at that stage if any -part 
of the compensation for the acquisition 
of the land in question ' was being paid 
from the State funds; Though he took 
one day’s time, to answer , that question, 

' he was unable to make any such asser- 
tion. On a later day, he told us that he 
had received a letter from the Puniab 

• Government -wherein if was '.stated that 
the Government would be making' a con-^ 
tributiori of Rs. lOO/- towards the cost of 
acquisition of land required- for the con- , 

. struction of godo-vvais-by the Corporation,. 
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him merely states that the Punjab Gov- ' 
errunent is making such a Contribution., 
No affida-vit of -any responsible Govern- ■ 
ment official containing the requisite, in- - 
formation was filed. .After the condu- , 
sion of the hearing , of the appeal and be- 
fore the pronouncement of this judgment 
the State submitted • -C. M. -641 of 1970 ' 
praying for. leave to place -the Govern- 
ment’s letter in question addressed to its . 
counsel on the record of this, appeal. Bj'. 
our order dated February 16, 1970, -the 
said application was - dismissed by us ' as 
it had been filed after the conclusion -. of . 
the arguments. Even if we were to. aEow 
the letter being placed on --the record, it . 
would- not serve any purpose as it , is' 
merely a , communication between the .. 
counsel and -Ms client, wherein it is' 
neither -stated as to when the Goveniment 
made the decision ..referred to- thereMr 
nor as to whether the decision related to ■ 
the land in question or not, nor even as to 
whether the State .had in fact cbntribut-, 
ed anything at aU towards the acquisition 
of the site iii dispute. 

24. The relevant facts,. "wMch. emergs 
out of the above ..discussion, are that- the 
Corporation is not a Cbrnpany, .that Part , 
VII of the. Act was not invoked in . this . 
case, that the Corporation is not the Gov- 
ernment. that it is not pro-ved that the 
compensation, for the acquisition of. the ■ 
land in question is to be paid either 
wholly or partly oiit of public revenues ' 
or by a company. - or but of some fund 
controlled or managed 'by a local autho- , 
rity. The only other relevant fact which 
may be mentioned is that .it is- the admit- 
ted case of the State that the land has .. 
not been acquired for . the . Government . 
but exclusively for -tiie Food- Corporation 
of 'India. . No rnention- of the Corporation 
was made in any of the impugned notifi-':, 
cations issued under the Act; What then is 
the legal efIect of this situation? 

Section 6 of the Act reads as follows:—" 

V6. (1) Subject to the provisions oS 

Part "VII of this Act, when the appropri- 
ate Government is satisfied, after, consi- 
dering the -report, if any. made - under 
Section 5-A, sub-section (2), , that any 
particular land is needed for n' public pur- 
pose, or. for a. Company, .a declaration, 
shall. be made to that -effect under thd 
signature of a Secretary to suc'h Govern- 
ment or . of some .officer duly authorised 
to certify its orders: ' ; , 


We asked him to place on record the 
affidavit of any responsible authority and 
to state therein specifically it it had been^ 
decided to make any such contribution 
towards the acquisition of the site in 
question and if so when had such a deci- . 
sion been arrived at: ' The counsel sub- 
mitted that no decision had been arrived 
at before the issue, of the impugned noti- 
fications and that the letter referred to by . 


Provided that no such declaration shall . 
be made unless the compensation to be 
awarded for such property is to be paid' 
by a - Company, or wholly or partly - out 
of public revenues or some fund controll- 
ed or managed by a local authority. 

(2) The declaration shall be published 
in. the Official Gazette, and shall state 
the district or other territorial division In. .' 
wMch the land is situate, the purpose 
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for which, it is needed, its approximate 
area, and, where a plan shall , have been 
made of the land, the place where such 
plan may be inspected. - 

(3). The said declaration shall be con- 
clusive evidence that the land is . needed 
for a public purpose or for a Company,, 
as the case may be; .and, after making 
such declaration, the appropriate Gov-- 
ernment may . acquire the land in manner 
hereinafter appearing.T 

25. Mr. Chawla contended tliat the 
2lct does not allow land being acquired 
for a juristic pgrson or a private person 
who -is neither a Company nor 'the State, 
nor a local authority. In, Jhandu Lai v. 
State of Pimjab. AlE 1961 SC 343, it was 
held that a declaration for the acquisition 
for a public purpose cannot be made un- 
less the compensation wholly or partly, 
is to be paid out of public funds. Their 
Lordships of the Supreme Court made 
it clear in that case that acquisition of 
land can be made 'for a Company for a 
public purpose otherwise than imder the 
provisions of Part Vll of the Act, but 
-this can be done only if, the cost or a 
portion of the cost of the acquisition is 
to come out of public funds. In that case 
the acquisition notifications stated that- 
the land was required to be talcen by the 
Government for a public purpose, namely, 
for the construction of a labour colony 
pnder the Government Sponsored Hous- 
ing Scheme for the industrial workers of 
the Thapar Industrial .Workers Co-opera- 
tive Housing Society Limited. Accord- 
ing to the terms and conditions of the 
Housing Scheme in question 25 to. 50 per 
cent of the cost of land and structures to 
be built upon the land was to be advanc- 
ed by Government out of public funds 
in the shape of subsidy and loan. It was 
held that this showed that a large pro- 
portion of the compensation money, was 
to , come out of public funds. 

In their Lordships’ authoiitative pro- 
nouncement in Shyam Behaii v. State of 
Madhya Pradesh, AIR 1965 SC 427, it 
was held that where, in land acquisition 
. proceedings, the entire compensation to 
the land-owner is to be paid by a Com- 
pany for which the land is acquired and 
no part of the compensation is to come 
out of the public revenues or some fund 
controlled or managed by a local autho- 
rity, the notifications, issued by the Gov- 
ernment declaring that the land is need- 
ed for a public purpose, must be held to 
be inveilid in view of proviso to S.’ 6(1) 
of the Act. Their Lordships proceeded 
to hold further .(relying on the dictum of 
the Supreme Court in Jhandu Lai’s case, 
AIR 1961 SC 343 (supra) ), that under the ' 
proviso to Section 6(1);' no declaration 
under Section 6 for acquisition of land 
for a public . purpose can be made unless 
either the whole or part of the compen- 
sation for the property to be acquired is 


to come out of public revenues. No noti- 
fication Under Section 6 can be made, 
where the .entire compensation is to be 
paid by a, company, declaring that the 
acquisition is for a public purpose. 

26.’ Following .propositions of law re- 
lating to valid acquisition of land appear 
to emerge from an analysis of the rele- 
vant provisions,, of the Act, and from a 
careful study of the above-mentioned and 
various other judgments of their Lord- 
ships of the Supreme Court: — ■ 

(1) No land can be acquired under the 
Act without the making, of a declaration, 
.under sub-section (1) of Section 6; 

(2) A valid declaration under Section ,4 
or Section G of the Act can be made: — 

(a) if the land is. needed for a public 
purpose, le., when the entire com- 
pensation for the acquistion of the 
land has to be paid from public 
revenues or some fund controlled 
or managed by a local authority; 

(b) when the land is sought to be ac- 
quired for a "company” and the 
compensation therefor is paid at 
least partly out of public revenues 

, or some fund controlled or manag- 
ed by a local authority. In such 
a case also the acquisition will be 
for a public purpose; ■ 

(c) if land is required for a "company” 

(as' defined in Section 3(e) of the 
Act), and the entire compensation 
for acquisition of the land is paid 
Iw such^ company, and no part 
thereof is paid from public reve- 
nues or from some fund controlled 
or managed by a local authority; 

(3) The State cannot acquire land 
imder the Act for any other purpose. Le., 
the State cannot acquire land for an 
ordinary individual or for a juristic per- 
son which is neither a "company" within 
the meaning of Section 3(e) of the Act, 
nor a local authority; 

(4) It is not necessary to resort to the 
procedure prescribed under Part VH of - 
the_ Act for acquiring land under cate- 
gories (a) and (b) mentioned in Item 
No. (2) above, but any acquisition made 
under category (c) for a company for 
which no part of the compensation is paid 
fr.om public funds would be invalid: — 

(i) if the procedure prescribed in Part 
of the Act is not .followed; or 

(u) if the land is sought to be acquired 
.for a "private company” for any 
purpose other than .that mentioned 
m clause (a) of sub-section (1) of 
Section 40 (Vide Section 44-B of 
the Act.) 

(5) Once a valid declaration under Sec- 
tion 6(1) of the Act is made, it would be 
conclusive evidence that the land is need- 
ed for a public purpose or for a company 
as the case may be, but this would not 
be so in a case where the declaration has 
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been made in mere colourable exercise of, 
tl^e power conferred on_ the appropriate • 
Government under Section 6. In .such' a 
case it would be open to. the Court to 
hold that in the eye of law no declaration 
has been made under Section 6 of' the 
Act. , 

27. The relevant facts found by us In- 
the instant case are: — 

(i) that the land in dispute was acquir- 
ed for the Food Corporation of India; , 

(ii) tliat it has not been proved that 
any part of the compensation for acquisi- 
tion of the disputed land was to come 
from public funds; 

(iii) that no mention of the Food Cor- 
poration. of India was made -in the _im- 
pugned notification wherein it was given 
out that the land was needed by the Gov- 
ernment at the' public expense for a pub- 
lic purpose; 

(iv) that it was the State Itself which' 
came out with the revelation in its vhrit- 
ten strtement that in fact , the land had 
been acquired for the Food Corporation 
of India, and possession thereof was also 
taken from the owner by that Corpora- 
tion and not by the Collector; and 

fv) that the Food Corporation of India 
is not a department of the Central Gov- 
ernment, and is not a "company” within 
the meaning ascribed to that expression, 
in Section 3(e) of the Act. 


There Is n 9 doubt that the conduct , of h 
•writ petitioner is a relevant consideration 
’. for the exercise of discretion under Axti- i 
cle 226 of . the. Constitution, but no such : 
.objection was raised before “the learned -; 
Single Judge who could have. been, per- ■ 
suaded to - decline ' to' go into ^ the merits - 
. of the controversy on that ground after 
having come to a finding about the claim 
. of .Vishay 'Kanna Mandir. and .Dharam- 
sala existing on the plot' being untrue, 
iWe do not consider it proper, in the' dr- 
. cumstances of . this . case, to allow that 
objection being raised at the appellate ' 

. stage to defeat the claim of the appellants 
for safeguarding their fundamental rights 
enshrined in Articles 19(1) (f) an(| 31(1) 
of the Constitution. , - 
. 31, For tire reasons recorded . above,' 
this appeal is allowed, ' the order, of the 
learned Single Judge declining to' .inter- 
fere in the matter is set aside and the , 
impugned 'notifications,.. in so far as they 
relate to the land of the appellants, are " 
declared to be null and void. • In the cii^, - 
cumstances of th'e case; the . appellants 
.would be entitled to get their costs from 
respondent 1. 

32. jMEHAB SINGH, C. X: I.'' agree. ' 

' Appeal' allowed. 



28. Applying the law laid down above 
to the facts of this case as siunmarised in 
the preceding paragraph, we appear to 
be bound to hold that the impugned noti- 
fications, in so far as they relate to the 
petitioners’ land, are invalid;— 

(a) because the corporation Is neither 

Government nor a "company.’^ as defined 
in the Act; and " . 

(b) , because even if the corporation 

could be held to be a company, no part 
of the compensation has been paid from 
public funds, and part yiL of the Act has 
not been followed. ' • 

29. Clause (1) of Article 31 of the 
Constitutioh states that no person, shall be 
deprived Of his ' property save by, autho- 
lity of law, . Inasmudr as the respondents 
seek to deprive the appellants . of their ,- 
property otherwise . than, in accordance 
with the provisions of the Act, the acqui- 
sition proceedings must be held to-be, 
violative of the fundamental rights gua- 
ranteed to the appellants under Art 31(1) 

. and Article 19(1) (f) of the Constitution, 

30. Notice must be'talcen, -before part- 
ing with tills judgment, of an objection 
of a somewhat preliminary nature taken 

. by the learned Deputy Advocate-General , 
to the -grant of the writ petition. The 
coimsel submitted that the appellants 
had. disentitled themselves, to obtain' any 
relief on account of their conduct in, 
claiming the existence of constructions 
■ and structures on the site in dispute, 
which allegation is no more pressed. 
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'FULL-BENCH •. ' 

R. S, NARULA, B. 'S. SARKARtA 
. AND S, C. MI.TAL, JJ. ' 

_. Shamsher Singh Hukam Singh, ' Peti- 
tioner V. The Punjab ' State . and others, ' 
Respondents. . 

Civil -Writ No,,1890' of' 1966, D/-, 19^2- ' 
1970, decided by Full Bench on order of 
reference made by R,- S. Narula and R. S. 
Sarkaria, Jj;., D/- 16-5-1969. 

Constitution of India, Arts. 15(3), 16(2)'' 
•— Equality of 'opportimity in matters of 
public employment —, Discrimination in 
favour of. females — Article 15(3) can be 
invoked to justify discrimination. ~ 

. Per Sarkaria and .IJitai; JJ., (Narula, > 
J, contra):— r ■ . 

• Articles 14, 15 and -16 "are,' the: 
constituents of single code' of constitu- 
tional , guarantees supplementing eaci. - 
other. Clause (3) of .Article 15 can.there^ 
fore be invoked for construing and deter- 
minmg the -scope of Article 16(2). If a,, 
particular provision squarely falls within - 
the ambit , of Article' 15(3), it cannot ; be 
struck do'wn merely .because it • may . also 
amount to discrimination solely on the 
ground of sex. Only such special pro'vi- .. 
sions in favour of women can be. .made, 
under Article 15(3), : which , are feasoh- 
able and do not, altogether, obliterate -or . 

DNyDN/B642/70/Myj/D.,, , 
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granted ^edal pay equivalent to 25 per 
pf ' Dasic pay but not exceeding 
Rs. 50/- per ' month, to the Women’s 
Branch who were posted as Assistant 
District Inspectresses . of Schools. Subse- 
quenuy, • (per Memorandum No. 1/49-63- 
Imp-C^, dated 9th/l0th April, 1963) the 
Education Department in the field of 
Smool-cum-Inspection was reorganised. 
The Assistent District Inspectors and the 
Assistant District Inspectresses were de- 
signated as Block Education Officers and 
a unffied cadre came into existence with 
effect from May 12. 1963. After the 
above reorganisation, the Block Educa- 
tion Officers both males and females, 
nave to perform identical duties. Their 
^es and responsibihties are the same. 
The p(^s as between male and female 
Block Education Officers are interchange- 
able. 

3. Shmisher Singh petitioner, a male 
Blo(± Mucation Officer, has moved this 
Oourt by a petition under Article 226 of 
the Constitution, alleging that this 
amounts to discrimination solely on the 
ground of sex and, as such, is violative 
of Article 16(2) of the Constitution. 

taken by Respondents I 
and 2 in the written statement is that the 
women members of the service having 
been Ranted more pay on administrative 
^rot^ds,^ such^ a ^rant does not amount 
to discnmmation only on the ground of 
contemplation of Arti- 
cle 16 (2): that even if it does, such a spe- 
aal provision could be justifiably made 
for women officers in view of clause (3) 
of Article 15 of the Constitution. 

Ancles of the Constitution 
this discussion are 14, 15 and 
16. IDiey, along with Articles 17 and 18 
(which deal with abohtion of untouchabi- 
lity and titles, respectively) have- been 
grouped together imder the common 
caption '-'Right to Equality”. They read 
as follows: — 

"Article 14. The State shaR not deny 
to any person equality before the law or 
toe equal protection of the laws within 
toe territory of India” 

Article 15. _ (1) The State shall not dis- 
cnmmate against any citizen on grounds 
offiy of religion, race, caste, sex, place of 
birth or any of them. 

(2) No citizen shall, on grounds only 
of rehgion, race, caste, sex, place of birth 
or any of them, be subject to any disabi- 
hty, liability, restriction or condition with 
regard to — 

(a) access to shops, public restaurants, 
hotels and places of public enter- 
tainment; or 

Cb] the use of wells, tanks, bathing 
ghats, roads and places of public 
resort maintained wholly or partly 
out of State funds or dedicated to. 
toe use of toe general public. 


render illusory the constitutional guaran- 
tee enshrined in Article 16(2). Case law 
discussed. Basu’s Commentary, on Con- 
stitution of India, criticised. ’ . • ' 

. ‘ (Paras 27, 11, 7) 

Cases Referred ; Chronological Paras 
(1969) AIR 1969 SC 1 (V 56) =■ ' 

(1969) 1 SCR 103. Triloki.Nath , 

, Tiku V. State of Jammu- and 
Kaslimir . 23 

(1968) AIR 1968. SC 349 (V 55) =i, 

1968 Lab IC 360, State of Mysore 
V. P. Narasinga Rao 22 

(1967) AIR 1967 SC 1427 (V 54) =’ 

(1966) 3 SCR 451, S.. G,. Jaiani(hani 
v.- Union of India 22 

. (1967) AIR 1967 SC T643 (V 54) =■: 

(1967) 2 SCR 762. L. C. Golak 
Nath V. State of Punjab 22 

(1964) AIR 1964 SC 179 (V 51) 

(1964) ,4 SCR 680, Devadasan V. 

Union of India 18 

(1963) AIR 1963 SC 649 (V 50) 

1963 Supp 1 SCR 439, kL R. 

'.Balaji v. State of Mysore 17, 25 

(1962) AIR 1962 SC 36 (V 49) 

(1962) 2 SCR 586, Genefal 
Manager, Southern Rly, v. 

Rangachari 8 

(1961) AIR 196-1 SC 564 (V 48) = 

(1961) 2 SCR 931, Gazula Dasaratoa 
Rama Rao v. State of Andhra 
■ Pradesh .8 

(1954) AIR 1954 SC 321 (V 41) =' 

(1954) Cri LJ 886, Yusuf Abdul 
Atiz V. State of Bombay 9 

(1953) AIR 1953 Bom 311 (V 40) 

ILR (1953) Bom 842, Dattatraya 
V. State of Bombay 10, 11, 16, 24 

(1910) 1910-1 KB 465, Moss v. 

Elpliiclc 12 

Abnasha Singh, fJ, L. Gupta with him), 

for Petitioner; S, K, Jain for Advocate- 
General (Punjab) (for Nos.-l and 2), 
G. C. Mittal for Advocate-General, Hary- 
ana (for Nos. 3 and 4), for Respondents. 

SARKARIA, J . : — The question refer- 
red to this' Full Bench is : 

. "whether the provisions of clause (3) 
of Article 15 can be invoked for constru- 
ing and determining toe scopes of claxise 
(2) of Article 16 of the Constitution, and 
if so, to what extent and in what kind 
of cases” 2 

2. Some material facts giving- rise to 
this reference may first be noted: 

Prior to toe 12th of May, 1963, in -toe 
united State of Punjab, there were two 
branches of toe -Punjab Education Ser- 
vice, Non-gazetted (Class III) School 
Cadre, in toe grade of Rs. 110-8-190/10- 
250. One was exclusively manned by 
men and toe other by women. The mem- 
bers of both the Branches were either 
employed on teaching work or on inspec- 
tion work. By a Memorandtnn No. 1965- 
ED-in, (2E)-61/8123. dated 21st/27th 
March, -1961, the Government of Punjab 
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(3) Nothing in this article shall prevent 
the State from making any special provi- 
sion for women and children, 

(4) Nothing in this Article or in Clause 
(2) of Article 29 shall prevent the State 
from making any special .pro^ion for 
the advancement of any socially and 
educationally backward' classes of citizens 
or for the Scheduled Castes and the Sche- 
duled Tribes. 

Article 16. (1) There shall be equality 
of opportunity for all citizens in matters 
relating to employment, or appointment 
to any office under the State. 

(2) No citizen shall, on grounds only 
of religion, race, caste, sex, descent, place 
of birth, residence or any of them, be in- 
eligible for, or discriminated against in 
respect of, any employment or office 
under the State. 

(3) Nothing in this article shall pre- 
vent Parliament from making any law 
prescribing, in regard to a class or classes 
of employment or appointment " to ah 
office under the Government of, or any 
local or other authority within, a State 
or Union territory, any requirement ^as 
to residence within that State cr Union 
territory prior to such employment or 
appointment. 

(4) Nothing in this article shall . pre- 
vent the State from making any provi- 
sion for the reservation of appointments 
or posts in favour of any backward class 
of citizens which, in the opinion of the 
State, is not adequately represented in 
the services under the State. 

(5) Nothing in this article shall affect 
the operation of any law which provides 
that the incumbent of an office in connec- 
tion with the affairs of any religious or 
denominational institution or any mem- 
ber of the governing body thereof shall 
be a person professing a particular reli- 
gion or belonging to a particular denomi- 
nation.” 

6. Sardar Abnasha Singh, learned 
counsel for the petitioner, contends that 
clause’ (3) of Article 15 cannot control or 
derogate from the 'specific guarantee 
against discrimination . solely on the 
, ground of . sex . contained in clause (2) of 
Article 16. Had that beeti the intention, 
a provision similar to clause (31 of Arti- 
cle 15 should have been repeated in Arti- 
cle 16 also. It is stressed that the words 
"nothing, in tliis article”- in clause (3) of 
Article 15. were clear and. imambiguous 
and delimit the scope of that clause to 
anything said in that Article only. They 
cannot, proceeds the argunient, be twist- 
ed. and strained to mean "nothing in this 
Constitution”. To illustrate his point, 
Mr. Abnasha Singh has referred to clause 
(4) of Article 15, which, according to . the 
counsel, is 'a ' piro’vision similar to clause 
, ' (4) of Article 16. • Support has been 
sought from certain observations ..made 
by, Shri Durga Das Basu in his Conunen- 



taiy on the ' Constitution of India, Fourth 
Edition, page 478. . where . the , learned . 
author has observed as follows:—, ; . 

"It is, to be noted that' there is no pro-, : 
viaon in Article 16. corresponding the \ 
clause (3) of Article 15. .The result is, 
tliat for purposes . of employment under 
the State, though reservation in favour' ' 
of backward classes is permissible under 
clause (4) of Article 16, no such reserva-. . ■ 
tion is possible in favour' of women; nor . - 
is any other discrimination- in favour of ; 
women possible, e.g., relaxation' of rules 
of recruitment or standard of qualifica- 
tions or the like.” ' , . 

7. • The. scheme and the. setting, of- Arti- ■ 
cles 14, 15 and 16. particularly under a 
common caption, and their language un- ^ 
mistalcably show that they belong to. one 
family. While Article 14 can be called ■ 
■the genus. Articles 15 and 16. are its spe- 
cies. Article 14 is the baac Article which 
guarantees: right to ■ equality before . i lavv 

in a .general way. It- is of very ..-wide .. 
amplitud'e. Jt ensures equal ■treatment ■ 
-to persons in similar circumstances - both . , 
in the privileges conferred aiid in ' , the • 
liabilities imposed by the, law, and. thus ■ 
prevents discrimination between one per- 
son and another, if as regards -the sub- 
ject-matter of the legislation': they .’are . ' 
similarly situated. Artible 15(1) guaran- , . 
tees the same right of .equahty by prohi- 
• biting discrimination only on the ground 
of religion, race, caste, sex, place of birth 
or any of them- Whereas Article 14 is 
applicable to all persons. Article 15(1) ,, 
reserves that guarantee for dltizeris only, . 
and touclifes only one aspect of the. gene- . . 
ral guarantee contained in Article 14, by , , 
affording protection . against discriihma- 
Ubn. 

8. As pointed out by their Lordships 
of the Supreme Court in Gazula Dasa- , 
ratha .Rama Rao v. State of Andhra Pra- ; 
desh, AIR 1961 SC 564, Article 15, in one 
respect, is more general than Article ;16, - 
because its operation is. not restricted to . 
pubhc employment; ' it operates in ■ the 
entire field of State discrimination. . . In 
General Manager.' Southern Rly. V. Eah- 
gachari, AIR 1962 SC 36, 'their Lord-t; 
ships of the Supreme Court were consi- 
dering the scope and effect of Arti- 
cle 16 (4). Gajendragadkar, ' J., (as. his 

. Lordship then was) . speaking ^for, the. , 
Court, made these illummating . observa- 
iions:— - , 

it may. be relevant to remem- 
ber that Article 16(1) and (2) really giye- ., 
effect to. the equality before law guaran- 
teed by Article 14 and to the prohibition - 
of discrirriination guaranteed. _ by Arti- 
cle. 15(1).. The three pro\dsions forni 
part of the same constitutional code of 
guarantees and supplement each other.” 

9; Though the question for determina- 
tion before the Supreme Court in Ranga- 
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chari’s case, AIR 1962 SC 36 was different, 
yet the principle enunciated therein, for 
interpreting these Articles^ will be of 
great assistance for answering the ques- 
tion nosed for this Bench. The very lan- 
guage of clause .,(3) of Article 15 is clear, 
enough to show that it is a proviso to the . 
general guarantee against discnmination 
contained in clauses (1) and (2) of that 
Article. Further, there is ample autho- 
rity in support of the proposition that the 
validity of a law apparently offending 
the general Article 14 can be upheld if 
it falls within the ambit of clause (3) of 
Article 15. In Yusuf Abdul Aziz v. State 
of Bombay, AIR 1964 SC 321, the vaUdity 
of Section 497 of the Indian Penal Code 
was challenged on the ground that it 
contravenes . the provisions of . Article 14. 
Repelling this contention, Bose, J„ speak- 
ing for the Court, observed: — 

"Article 14 is general and must be read 
with the other provisions which set out 
the ambit of fundamental rights. Sex is 
a sound classification and although them 
can be no discrimination in general on 
tliat ground, the Constitution itself pro- 
vides for speciah provisions -in the case of 
women and children. The two Articles 
read together validate the impugned 
clause in Section 497, Penal Code.” 

10. In Dattatraya v. State of Bombay, 
AIR 1953 Bom 311, the question for deter- 
mination was, whether the provisions of 
Section 10(1) (c) of the Bombay Munici- 
pal Boroughs Act and the Rules made 
.thereunder for reservation of seats for 
women for their •election to the Jalgaon 
Municipality were intra vires. The con- 
tention was that they offended Articles 
14,'- 15 and 16 of the Constitution. On 
behalf of the State,' it was contended in 
reply that these were special provisions 
covered by clause (3) of Article 15. 
Chaala C. J., speaking for the Division 
Bench, enunciated the law on the point, 
as follows: — 

"Article 15(3) is obviously a pro\dso to . 
Article 15(1) and proper effect must be 
given to the proviso. It is true that in 
construing the proviso one must not 
nullify the section itself. A proviso 
merely carves out something from the 
section itself, but it does not and cannot 
destroy the whole section. The proper - 

way to construe Article 15(3) 

is that whereas under Article 15(1) dis- 
crimination in favour of men only on the' 
ground of sex is not permissible, by rea- 
- son of Article 15(3) discrimination in 
favour of women .is permissible, and 
when the State does discriminate in fa- 
vour of women, it does not offend, against 
Article 15(1). Therefore, as a result of 
the joint operation of Articles 15(1) and 
15(3) the State may discriminate in fa- 
vour of women against men, but it may 
not discriminate in favour of men againrt 
women. In this particular case, even if 


in maldng special provision for women by 
giving them reserved seats the State has 
discriminated against men, by reason of 
Article 15(3) the Constitution has permit- 
ted the State to do so even though the 
provision may result -in discriminatioh 
only on the ground of sex. Therefore, in 
our opinion, the legislation we are con- 
sidering does not offend Article 15(1) by 
reason of Article 15(3).” 

11. . If I may say so with respect, the 
above is a correct statement of the law 
on the point. If clauses (1) and (2) of 
Article 15, as held in Dattatraya’s case, 
AIR 1953 Bom 311 ibid, cover the entire 
field of State discrimination, including 
the field of public employment specifical- 
ly dealt with in Article 16, then it will 
not be wrong to say - that, in a way. it 
overlaps and supplements., what is said 
in Article 16. ' It follows as a necessary 
coroUary therefrom that the scope and 
the content of the exception in clause (3) 
vnll extend to the entire field of State 
discrimination, including that of public 
employment. Thus construed, clause (3) 
of Article 15 is to be deemed as a special 
provision in the nature of a proviso 
qualifying the general guarantees con- 
tained in Articles 14. 15(1), 15(2), 16(1) 
and 16(2). 

12. The above view is in consonance 
with what is called the principle of har- 
monious construction of the Constitution. 
A Constitution is an organic whole. It 
has to be read as a whole. It does not 
mean one thing at one time and another 
subsequently. It is, therefore, not only 
proper but imperative to construe one 
provision in the light of the other cognate 
provisions. "An author”, says Maxwell 
in The Interpretation of Statutes, Ele- 
venth Edition, "must be .supposed to be 
consistent with himself, and, therefore, if 
in one place he has expressed his mind 
clearly, it ought to be presumed that he 
is still of ^ the same mind in another place, 
unless it clearly appears that he has. 

changed it It cannot be assumed 

that Parliament has given with one hand 
what it has taken away mth the other.” 
Similarly, in Moss v. Elphick. (1910) 3. 

KB 465, at page 468, it was laid down 
that where there are two sections dealing 
\yith the same subject-matter, one sec- 
tion being unqualified and the other con- 
tmning a qualification, effect must be 
given to the section containing the quali- 
fication. Yffien in clause (3) of Article 15, 
which covers .the entire field of discrimi- 
nation. tile framers of the Constitution 
clearly stated, that special provisions may 
be made in favour of women (even if they 
amount to discrimination in their favour 
against men), it would have been need- 
less tautology to repeat the same clause 
in Article 16, which is only an instance 
of the same right which has been guaran- 
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teed in general arid wider terms by Arti-- 

de, 15(1)/ ■ . . / - ; • V'i ■ 

■ 13. It is 'manifest that the word ''for* - 
in Artide 15(3), in the context, connotes 
'in' favour ol’ Webster’s Dictionary, iriter- 
alia, gives these meanings . ol the . word 
'for’;— ' ^ 

“2. To thd advantage of;,, on bdi'alf 
of; with reference to the needs of. 3, In 
favour ot 4. Spedally appropriate or , 
adapted to." , , 

' 14. The Concise Oxford Dictionary 
also says that 'for' means "in defence, or 
in support or favour off. , The authors of 
the Constitution were aware of the need 
for uplifting women and children m, our 
society and were particularly solicitous, 
of their welfare. It was with the inten- 
tion to protect the interests of women- 
and children, which did not get their due 
under the social conditions then prevail- 
ing, that dause (3) ot Article 15 was 
incorporated in the Constitution. , . 

15. For the reasons aforesaid, I res- 
pectfully disagree with- the contention of 
Mr. Abnasha Singh and the view of the ' 
learned author of Basu’s. Commentary on 
the Constitution of India, as this view 
proceeds on too narrow a construction of 
Artides 14, 15 and 16, dividing the same 
into water-tight compartments. 

IG. -Having seen that Article 15(3) can 
be invoked for construing and determin- 
ing the scope of Article 16(2). the further* 
question that remains to be considered is 
the extent to which such invocation can 
be done. Again, on this point, it will be 
useful to recall the observations of Chagla- 
C. J., in Dattatxaya’s case, AIR 1953 Bom 
311 ibid. It was there argued that Arti- 
de 15(3) must he read to mean that only 
tliose special provisions for women are 
permitted which do not -'result in discri- 
mination against men. It was also said 
that there are certain facilities: which 
only women can enjoy, arid to the extent 
that those , facilities can only • be .enjoyed 
by women, provision can be made for 
those facilities, and ,wdth regard to such 
a provision it could riot-possibly be said 
•that it discrimiriated agmnst men. An 
illustration was given ^with regard to 
maternity homes. Similar argiunents 
have been addressed by Mr. Abnasria , 
Singh on behalf , of tire petitioner in the 
case before Us. These arguments, were 
negatived by Chagla C. J., with the fol- 
lowing observations: — 

"In our opinion, if that was the obiect 
of enacting Artide 15(3),- then Arti- 
de 15(3) need not, have been enacted at 
all, because if the spedal provisions for 
women ' contemplated by Artide lb (3) 
y^ere only those provisions which did not 
^scrimmate- against men, then no pro- 
viso to Article 15(1) was necessary.” 

. 17. I, am in respectful agreement with 
' the aforesaid observations. Wlule it ,Ls 


r. State- (FB).. iCSarkaria ;'A. JlR/;';-.; 

ndther possible nor, desirable to lay dovm 
an abstract ptroposition . „as to , what : lorid ' ; • 
of spedal provisions -defogafing from the 
constitutional guarantee .contained '.in'>, ' 
Artide 1 6 (2) can be made . tinder clause (3) , 
of Article 15 iri favour of women, it diii; ;, 
4De said that such h provision' should riot -V. 
give unreasonable benefit - or -protectiori, 

.'at the cost of .men to, women, which vdll ' 
make the coristitutional guarantee against ; ' , 
discrimination solely on the ground of : , 
sex enshrined- in ’ Article 16, nugatory, '• 
-While construing similar exceptions con- j 
.tained in' Artides 15(4) and / 16(4), the- - 
Suprenie Court in !M. .R.'Balaii v.: State V 
of Mysore,, AIR 1963 SC 649, at page 664, 
.observed: — , , ■ , , • - 

"There can be no’tioubt-that'.the Co'ri-, ,, 
stitution-makers - assumed, as they were . 
•entitled to, tliat- while making adequate 
reservation imder Article* 16(4),,.'CaTe , 
would be taken not to . pro'vide. for ■liri-. . 
reasonable, ■ excessive, or,- extravagant;,-, 
reservatidn, for that "would, by elimiriat- ' 
ing general corripetition , in a large fields 
and by creating -wide-spread dissatisfac'-; 
■tion amongst, the employees, materially.', 
affect effidency. Tlierefo're, like "the'-spe-^ ' 
dal provision improperly made uridef ' - 
Article. 15(4), 'reservation made linder 
Article 16(4). beyond the permissible arid, 
legitimate limits , would . be liable to . be 
challenged as ai fraud on the ■ Consti'u- . 
"tiori. In this connection . it is necessary 
to emphasise that Artide 15(4) lilce Aftf-' 
de 16(4) is an enabling provision; it does ' 
not impose, an. obligation, -but nderely. - 
leaves it to the . discretion . of thq' appro- ; 
priate Government to take suitable action, : 
if necessary,”;. 

18. * The above remarks of the Supreme , 
Court will fully apply to a spedal pro-vi-. 
don made under Article 15(3); Wliat .fs 
true with regard to. Articles 15(4) and, 
16(4) is equally, true in - . regard to Arti- , 
cle 15 (3)'. Again, -in . Deyadasari' v. Union' ; - - 
of India, AIR 1964 SC 179, it was empha^: 
sised that a -nroviso or an exception can- 
not be so interpreted as to nullify or des- 
troy tlie main pro-vision, ; In -view -of:, ; 
these settled principles, it . caii safely . be, 
said that iinreasonable provisions in fa- ' 
your of women cannot be made under , 
Article 15(3), 'which; -would, in effect,-., 
either efface the guarantee contdned in ' 

: Artide 16(2) or. make it; illusory. 

19. For the foregoing reasons. I would , 
.answer the .question , referred to the , 

■ Bendi as • follows;-^ , . ’ 

"Artides 14,-15 and 16, being the' con-.' 
stituents of a single code of constitutional >, 
-guarantees, -supplementing- each other,.., 
clause (3) of Artcile 15 can be invoked for 
construing and determining' the. scope of . 

• Article 16(2). And, if a particular prow- „ 
sion squarely falls within the>ambit .of 
/Article .15(3), it cannot be struck dowrii- 
' merely because it may also amount to dis- 
crimination solely on the groxmd of sex.' , 
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Only' such spedal provisions in favour of 
women can be made imder Article 15(3), 
which, are reasonable and do not altoge- 
ther obliterate or render Ulusory the con- 
stitutional guarantee enshrined in Arti-. 
cle 16(2).’’ ; , 

20. R. S. NARULAV J.t It is with deep, 
and sincere regrdt that I express my m- 
ability to persuade myself, to agree .with 
the view expressed by my learned bro- 
ther Sarkaria, J. in the- most scholarly 
and lucid iudgment prepared by him,' I 
admit that on the question referred to. 
this; Full Bench there is room for differ- 
ence of opinion' and though I have very, 
great respect for the view taken by my 
learned brother, which appears to me to 
have appealed' to him at least partly from 
a point of view of convenience of -.admin- 
istration, the solemn duty with which I 
feel myself charged is to ensure that the 
scope of a fundamental right conferred by 
any provision contained, in Part III of 
the . Constitution is not allowed to be be- 
littled or restricted and that such a right 
is not permitted to be. diluted by refer- 
ence to a similar other provision in tlie 
same chapter which the Constituent As- 
sembly in its ■wisdom expressly abstained 
from applying to the right in question. 

21. The relevant facts giving rise to 
this reference have already been detailed 
In the judgment of my learned brother 
■with requisite clarity and need not be 
unnecessarily repeated. I may, however, 
state at the very outset that I am express- 
ing this opinion in answer to tne abstract 
-question referred to this Bench and may 
not be' understood to have even impliedly 
recorded any finding in connection with 
the particular facts of this case as to the 
applicability of' Article 16(2) of the Con- 

. etitution thereto, I am expressing the 
opinion contained in tliis iudgment on 
the assumption that the special allowance 
in question has been refused to' the peti- 
tioner only on the ground of sex and that, 
■but for that ground, the Government 
would have granted the allowance in 
question to him as a matter of right, I 
am further assuming for the purposes of 
this reference that the grant of a special 
allowance to a Government servant is a 
matter in respect of the emplo-yment of 
the person concerned under the State. 
The answer which I propose^ to return to 
the question _ referred to us is — _ - 

"The provisions of clause (3) of Arti- 
cle 15 cannot be invoked for restricting 
•the scope of application of clause (2) of 
Article 16 of the Constitution.’’ 

I now proceed to give my reasons for 
.holding that opinion. 

- 22; If Article 16 was confined to Its 
first clause and if clause (2) had not been 
- there, discrimination between classes of 
. Government servants on the ground of 
sex would not have been invalid as it is 
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settled law that ■there can be reasonable 
clasisfication of the employees for the 
pmposes of employment or appointment 
because Article 16 of 'the Constitution is 
only an .incident of the application of the 
concept of equality enshrined in Artir 
cle 14 thereof; and Article 16 merely 
gives effect to the doctrine of equality in 
the matter of appointment and employ- 
ment. .Article 16(1) .does not bar a rea- 
sonable classification ; of emplb.yees. This 
was so held by tlieir Lordships of •ffie 
Supreme Court in S. G. Jaisinghani v. 

■ Union of India, AIR 19.67 SC 1427, and In 
-the State of Mysore v. P. Narasinga Rao, 
AIR 1968 SC. 349. Clause (2) of Article 16 
appears to me to be an exception to ' the 
well-recognised rule of discrimination 'be- 
ing permitted betv'^een different classes 
of persons who are not similarly situated. 
Though I entirely agree ■with my learned 
brother that wlfile Article 14 can ■ be 
called the genus of the Articles in the 
Constitution relating to- equality and Arti- 
cles 15 and 16 are its species, whereas 
Article 14 would not be offended in case 
of different laws being made for men on 
the one hand and women on the other 
in matters which have a rational rela- 
tionsMp to the classification on basis of ' 
riich a classification is expressly pro- 
hibited in respect of any employment or 
office under the State by clause (2) of 
Article 16. Again, though discrimination 
on grounds of race, caste, sex, etc., in 
regard to , matters mentioned m sub- 
clauses (a)' and (b) of clause (2) of Arti- 
cle 15 is prohibited, yet special provision 
being made in favour of women and 
children in respect of those two matters 
is specifically permitted by clause (3) of- 
Artcile 15. I am in respectful agreement 
■with the ■vie'W expressed by D. D. Basu 
(now Basu, J. of the Calcutta High Court) 
in his 'Commentary on the Constitution 
of India’ (Volume I, page 538 — 1965 Edi- 
, tion) to the effect "that for purposes of 
employment under the State, though re- 
servation in favour of backward classe.s 
is perniissible under clause (4) of Arti- 
cle 16, no such reservation is possib’e in 
favour of women; nor is any other discri- 
mination in favour of women possible, - 
e.g., relaxation of rules of recruitment or 
standard of qualifications or the like.’’ 

Same considerations cannot, in my 
opinion, . apply to matters relating to 
access to shops, public restaurants, hotels 
and places of public entertainments or use 
of wells, tanks etc., as would applv to 
matters in respect of any employment or 
office under the State. It may indeed 
be necessary in the interest of women 
themselves that special pro-vision may 
, be made in their favour in -the matters 
of access to places of public entertain- 
ments or use of tanks and bathing Ghats 
etc. But the Constitution makers appear 
to have consciously and deliberately kept 
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equality of opportunity- in matters -relat- 
ing to employment or appointment to any . 
office under the State at a higher pedestal- 
so as to avoid any possible heart-burning 
amongst members of the services, whieffi 
might be caused by making special provi-. 
sion in favour of women in matters relat- 
ing to employment etc. I find great force 
in the contention of Mr. Abnasha, • Singh 
to the effect that had the Constitution 
makers fte intention to make a prevision 
similar to clause (3) of Article 15 in the 
matter of the prohibitioh against discrimi- 
'nation in respect of employment etc., they 
would have carved out a similar exception 
in Article 16 also as they did in case of 
the provision for discrimination in favour 
of backward classes by enacting clause (4) 
in Article 16. I also agree with the 
learned counsel that the words, 'nothing ■ 
in this article’ in clause (3) of Arti-fie -15 
cannot be construed to read (for the pur-, 
pose of diluting the guarantee or equal 
opportunity in the matters of emplov- 
ment) — "nothing in this or the succeed- 
ing aiiicle” or "nothing in this Constitu- 
tion”. Straining of the express lan(hiade 
of clause (3) of Article 15 in this respect 
does not appear to -me to be i'.istified by 
any valid consideration.- It was observed 
in the majority judgment of their Lord- 
ships of the Supreme Court in L. C. Go'ak 
Nath V. State of Punjab, AIR 1967 , SC 
1643, that the doctrine of necessary , Im- 
plication cannot be invoked if there Is an 
express provision or unless but for such 
implication the Article will become otiose ■ 
or nugatory. It has not even been con- 
tended, nor can in fairness it be contend- 
ed at all, that the guarantee contained ?n 
clause (2) of Article 16 of the Constitu- 
tion would become otiose .or nugatory if 
' it is not restricted by invoking clause (3) 
of Article 15. - 

23. The question of interpretation of 
Article 16 of the Constitution, came up. 
recently before .the . Constitution ;Bencti 
of the Supreme Court in, Trilold Nath 
Tiku V. State of Jammu .and liashmlc, 
AIR 1969 SC 1. While dealing with' the 
scope of clause (4) of Article 16 .of the. 

- Constitution, Sh^, J. who prepared the' 
judgment of , the Court, held that clause 
(4) provides a limited exception to. -the 
operation of the other, clauses of Arti- 
cle 16. He further observed as- follows t 

"Article 16 in _ the first iristancs- by 
clause (2) prohibits discrimination on the 
ground, inter alia, of religion, race, caste, , 

- place of birth, residence .and penriits an 

-exceptiori to be made in the matter of re- 
servation in favour of backward, classes 
of, citizens.” ■' , 

A little later in the same passage (para- 
graph 4 of the A. I. R. report); the learn- 
ed Judge observed — 

."But for the purpose of Art. 16(4). in 
determining whether a section forms a 



class, a , test solely, based on ■ caste, com- ‘ > 
munity; race, religion, sex, descent, place t , 
of birth or , residence, cannot b'e. adopteid, 
because it would directly offend the Con- :: 
stitution.” ■ ... ‘ -, 

. In paragraph 6 of that judgment, It .was 1 , ' 
emphasised that the normal rule corit^- . . 
plated by the constitutional provision ; is , 
equality, between aspirants to public ,em-, 
ployment. but in - view, pf backwardness .. 
of , certain classes it would be open to the . . 
State to make a provision , for -reservation . 
of appointments or posts in their favour, . 
The view which I hold' about the absolute , , 
guarantee contained in Cl. (2) of Art.^ 16 
of the Constitution being subject only to ' 
the exceptions provided in Cls. (3), (4) arid - 
(5) of Art. 16 and To no other exception - 
appears to find support from the above- 
mentioned observations, in the judgment .. 
of ..the Supreme Court in Trilolti ..Nath- 
Tiku’s case*. Air 1969 SC-1. I am unable . .- 
, to find any observation in' tiie earlier 
judgments .of the Supreme, Court to which ' 
reference has been made by my. • learned , 
brother, which could be inconsistent with • 
the view expressed by me.; Reference, to .. 
the . guarantees of equal protection or ' - 
equal opportunity contained iri Arts, 14 and 
15 of the Constitution has often been made. 
while discussing the scope of Art. 16, but'. ' 
it does not appear, to have ever been held - 
that Cl. (3) of Art. 15 should be permitted , 
to control the fundamental right . contain- 
. ed in Xl. -,(2) of Art.. 16 so as -to virtually 
add a fourth exception to the three al-- 
ready contained in Cls. (3) to (5) of Arti- 
cle 16 in' the matter of the guarantee en- ' 
shrined in Cl. (2) of that article. 

. 24.-1 have no quarrel with the pim- 
ciples laid down for interpreting con-^ ; 
stitutional pro-visions, in. various judg- 
ments. Article 14 is the general article, ' 
Articles .15 and 16. .however, • cover their. . 
separate specified .fields 'within the gene- 
ral field covered by Art. 14. It can easily 
be envisaged: that invidious discrimination . 
offending against general guarantee con- - 
tained in Art. 14 may nevertheless, be jield - 
valid if it relates to the subject-matter, of 
Art. 15 and falls in Cls. (3) or (4) thereof 
or if it falls within' the scope of Art. 18 
and is covered by the exceptions - contain-' 
ed in- Cls.' (3) to (5) of that article. But. 
the reverse of ' that proposition - cannot be . 
true.. It cannot, in my opinion,. -be sue- ■ 
cessfully argued thdt what is made sped- , 
fically invalid by. Art. 16 can- be upheld ' 
by reference to" something stated in . and 
specifically restricted to Art. . 15, and ,s6. ' 
on, in the reverse order. .- . . 

In AIR 1953 Bom, 311,-' Chagla. . C. .J. . 

was not dealing with .a case under Art. 16. 
The. matter in,, that case related .to a 
special provision for women gi-ving them ■ 
reserved seats in an election to a muni- ; 
cipal committee. It was in ; that,' context , 
that the learned Chief Justice (as he then , : 
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yms) observed that something .which falls 
within Art. 15(3) cannot be coi^idered to 
offend against the general guarantee con- 
tained in CL (1) of Art 15. . The correct- 
ness of that view cannot be doubted. But 
that does not furnish an answer to the 
auestion which has been referred' to us", 
l.am unable to appreciate how. the ex- 
ception to Cls. (1) and' (2) of Art. 15 con- 
. tained in CL (3) of that article ,can be 
made applicable to tiie guarantee contain- 
ed in CL (1) or CL (2) of Art. 16 as the 
field covered by the two articles is not 
only entirely different, but mutually ex- 
clusive. , 

25. I agree with Sarkaria, J. that a 
constitution, is an' organic whole and the 
principle. of harmonious construction must 
be applied to the interpretation of con- 
stitutional provisions. That principle can- 
not, however, in my opinion, be stretched 
to imply that an exception carved out to 
the purview of a particular article should 
also be extended to the purview of ano- 
feer article, though the Constitution- 
makers expressly avoided doing so. The 
amendment of Art 15 of the Constitution 
comprised in the adding of CL (4) thereto 
instead of leaving it to the interpreters 
of thd Constitution to bring in by implica- 
tion the contents of Art. 16(4) into Arti- 
cle 15 shows that the Constitution makers 
were not avoiding tautology while doing 
60 , but were making clear and unambi- 
guous provision in matters relating to 
fundamental rights. What has been ob- 
served by their Lordships of the Supreme 
Court in AIR 1963 SC 649 (at p. 664) has 
reference only to a comparison between 
the provisions of CL (4) of Art. 15 on the 
one hand and CL (4) of Art. 16 .on the 
other. 

I cannot construe anything stated in 
that judgment to suggest that their Lord- 
ships of the Supreme Court were, in any 
manner, inclined to import from ALL 15(4) 
anything into Art. 16 which is not already 
contained in CL (4) of the last mentioned 
article. In fact Gajendragadkar, J. (as 
he then was), wMle preparing the judg- 
ment of the Court, specifically noticed in 
M. R. Balaji’s case, AIR 1963 SC 649 that 
Art. 15 (4) was added by the Constitution 
(First Amendment) Act, 1951. so as to 
bring Arts. 15 and 29 in line with Arti- 
cle 16(4). The learned Judge observed 
that Art. 15(4) has to .be read as proviso 
or an exception to Arts. 15(1) and 29(2). 
It is significant to note in this connection 
that Art. 29(2) of the Constitution has. been 
■ Gpecifically mentioned in CL (4) of Arti- 
cle 15. It has never been said that if 
Art. 29 (2) had not been mentioned in Arti- 
cle 15(4), the guarantee contained in the 
former Article would still have been con- 
trolled by the exception contained in Arti- 
cle 15(4). If a provision contained in one 
Article could also, by invoking the prin- 
ciple of harmonious construction, be read, 


would have been 
wholly uimecessary to make a mention of 
Art. 29(2) in Art 15(4) and the object of 
making the provision of Art. 29(2) sub- 
ject .to Art- 15(4) of the Constitution could 
haye been achieved by resorting to the 
prmciple of harmonious construction. 

26. For the foregoing reasons, I would 
answer the question referred to us in, the 
manner already indicated, that is to say, 
the provisions of CL (3) of Art 15 cannot 
be mvoked for restricting the scope of ap- 
plication of CL (2) of Art 16 of the Con- 
stitution, , 

27. MITAL, 3". I agree with my 
learned brother Sarkaria, J. 

27-A. ORDER OF THE COURT : In 
view of the majority decision, the answer 
to the_ question referred to this Full 
Bench is as follows • 

"Articles 14, 15 and_^ 16, being the con- 
stituents of. a single code of constitutional 
guarantees, supplementing each other, 
CL ( 2 ) of Art. 15 can be invoked for con- 
struing and determining the scope of Arti- 
cle 16(2). And, if a particular provision 
squarely falls v/ithin the ambit of Arti- 
de 15(3), it cannot be struck down merely 
because- it may also amount to discrimina- 
tion solely on the ground of sex. Only 
such special provisions in favour of women 
can be made under Art 15(3), which are 
reasonable and do not altogether oblite- 
rate or render illusory the constitutional 
guarantee enshrined in Art 16(2),” 

Answer accordingly. 
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FULL BENCH 

MEHAB SINGH, C. J., HARBANS SINGH 
AND D. K. MAHAJAN, JJ. 

Jai Singh Rathi and .others. Petitioners 
V. State of Haryana through the Chief 
Secy, to Govt, Haryana and others. Res- 
pondents, 

Civil Writ No. 463 of 1969, D/-28-4-1969. 

(A) Constitution of India, Art. 227 — 
Power of superintendence of High Court 

Power does not extend to exercising of 
jurisdiction by Court over Legislative As- 
sembly — Proceedings of Legislative As- 
sembly are immune from jiurisdiction of 
High Court imdcr Cl. 2 of Art. 212. 

(Para 13) 

(B) Constitution of India, Art. 212(1) — 
Courts not to inquire into proceedings of 
Legislature — Nou-obscrvance of pro- 
cedure laid down in R, 121 of Rules of 
Procedure and conduct of business in 
Haryana Legislative Assembly — Irregu- 
larity is mere of procedural nature — It 
cannot be questioned in Court. (Para 15) 

BN/DN/A435/70/RGC/C ^ ‘ 
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(C) Constitntion of India, Art. 194(3) — * . 
Powers and Privileges of House of Legis- 
lattire — Suspension of provisions of Rule 
empowering House to punish its members 
for its contempt ~ House still can punisli 
its members by use of its inherent power 
— Powers and privileges of Assembly 
under Art. 194(3) are complete and are 
hot controlled by Rule^ made under Arti- 
cle 208(1). 

(D) Constitution of India, 'Arts. 194 (1), 
189 — Freedom of speech — Suspension 
of member from House for disobedience 
and deSance of Chair — Suspension cannot- 
be said to deprive him of his freedom of 
speech and right to vote — It merely en- . 
forces his absence from service .of House 
ns measure of punishment. (Para 17) 

(E) Constitution of India, Art. 190 i 

yacation of seats in House — Suspension 
of member from House for ( disobedience 
and defiance of Chair — Suspension does 
not cause any vacancy in House — It 
merely enforces his absence from service- 
of House. (Para 17) 

(F) Constitution of India, 'Aid. 226 — 
Ex parte application to High Court for 
rule nisi or other process — Affidavit in 
support of application suppressing facts 
and misleading Court — Court can refuse 
to consider such application on merit. 

(Para 20) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Madli Pra 95 
(V 54) = 1966 MPLJ 1037, 

Yeshwant Rao Meghawale v. 

Madhya Pradesh Legislative As- 
sembly 16, 

(1965) AIR 1965 SC 745 (V 52) =>’- 
1965-1 SCJ 847, Under Art. 143 
of the Constitution of India, In 
the Matter of Special Reference 
No. 1 of 1964 K 

(1959) AIR 1959 SC 395 (V 46) ' 

1959 Supp (1) SCR 806. M. S. M. 

Sharma y. Sri Krishna Sinha . 14, 16 

(1954) (1954) 92 COm. W. L, R. 157. ; 

Queen y, Richards : 16 

(1917) (1917) 1 KB 486 ■=' 86 LJIfB , ' , 

257, Rex v. Kensington Income- 
tax Commissioners - ‘20, 

M. C. Chagla,. Sr. Advocate, Anand' 
Swarup, Sr. Advocate, R. S. Mittal, U. S.- 
Sahni and S. S. Khanduja, for Petitioners; 

, M. K. Nambayar, , Sr. Advocate, C. ,D. 

, Dewan, Advocate-Generah' Haryana, N. A. 
Subramanyam, P. S. Daulta with . them, 
for Respondents Nos. 1, 2, 5 and- 6. 

JUDGMENT: — This is a petition • under 
Arts. 226 and- 227 of the Constitution by 
four petitioners, namely. Mr, Jai Singh 
Rathi, Mr. Mahant Ganga , Sagar, 
Ganpat Ram and ]^. Fateh Chand Vij, 

, Petitioners . 1 to 4, . aU members ' of the 
Haryana Legislative Assembly, for a writ, 
order or direction to .quash the proceed- 
■ ings of the Haryana Vidhan Sabha of 
February , 5. 1969 during the course of 


ir. -State, of ■ Haryana. (FEJ, ■ ; ‘ A.1.)R.':-^:' 

which the petitioners, were suispended foir.'' ■; 
the. remainder of .the session of the Legis-: 
lative -Assembly, and, for quashing all the 
subsequent- proceedings of : the Legislative V’; 
Assembly - leading to , the,- passage of ' the' ; . -: 
appropriation bill- for the year 1969-r70 on 
February 12, 1969. The respondents to the, 
petition are the State, of Haryana, Mr, 
Bansi Lai, Chief Minister of Haryana^ . 
Mr. Ran Singh,' Mr. .Speaker-., of the''-. 
Haryana Legislative Assembly, Secretary, ■ 
of the. Haryana Vidhan . Sabba, and Smt., : 
Chandra Vati and Mr. Banarsi Dass Gupta, 
members ; of the Haryana Legislative As- 
sembly, respondents 1 to 6 . .. , , - , , , ' , , , 

2. There was a , mid-term . poll ,in . 
Haryana State for the - election to the 
Haryana Legislative Assembly on May 14, / 
1968. The total . strength of the member-. ; .;!' 
diip of the Assembly is 81., Congress . 
party secured 48 seats," other various par- , . 
ties secured together ,27 seats, and there -- 
were 6 independents. One member of the, 
Congress party was elected Mr. Speaker, ' 
respondent 3, and so the strength of the, , ■ 
parties in the House was 47 Congress, as ; 
against ' 33 others, including 6 ' indepen-, , : 
dents. So the Congress party. had a clear : , 
majority in the Housed Respondent '2;. . 
became the Chief Minister ' as ; leader of . 
the Congress party. He,- therefore, form-., . 
ed the Government, - ; 

■ 3. In the petitioners'', petition para- ' 
graphs 2 to 20 give details, of internal 
strains an the functioning of the .Congress 
party. Some allegations are made with 
regard to respondent 2, who has in. his af-- 
fida-vit in return i^ven denial to the .same. ; 
It has, however, not been denied a;t ,the‘ ,, 
hearing of this petition that what . Is . 
stated in those paragraphs, concerns, the ' . 
.internal political organisation mid fimc- 
tioning of the . Congress party’ and has - 
nothing to do with the merit of contro- 
versy raised in this petition by the peti-,. ^ 
tioners wMcli is for consideration of this ■' , 
Court, The subj ect-matter of those para- '! 
graphs is:, completely irrelevant and the • 
petitioners were ill-advised to bring in this , • 
■petition such political matters with which 
this Court can possibly have n.o. concem.- 
This manner of using the' forum of . this ' , 
Court with reference to Arts. 226 and 227. 
of the Constitution to bring before-it poll- 
tical matters, not that Such matters are 
relevant to the controversy - before -the . 
Court but merely to embarrass the opposite . ■ 
party, is clear indication of the irrespori- 
sible attitude of tlie-. petitioners, and , -their 
advisors. In so far as these proceedings , 
are concerned, it is much to be. deprecated.- 
and it is hoped, that this type of thing -. 
shall in future riot find • repetition. Res- 
pondent 2 in his afflda-vit very .rightly „, 
complains- that the allegations in: those 
paragraphs deal with internal .matters re- 
lating to the Congress Legislative "party, 
of which the petitioners are, not members 
and with which they have no concern. . It 
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Es afiSrined that those allegations do not 
have the , remotest bearing on the' relief 
sought in the petition,, having been made 
3ust to embarrass respondent 2 and to 
drag the question of his leadership of the, 
pa:^ .into controversy before th^ Court 
This is a just grievance on the part of 
respondent 2. The conduct of , the peti-- 
tioners in this respect as also of those who 
advised the • petitioners into a course of 
this type must be disapproved and, as ,I 
have said,' repetition of this type is not 
expected in future in such proceedings or, 
rather in any proceedings before this 
Court, because it has nothing to do with 
matters political. 

4. It appears that there were defec- 
tions from' the Congress party and also 
rettrm to it of some members, in which 
connection an approach appears to have 
been made to the Governor of Haryana 
so as to claim that respondent 2 no longer 
commanded majority in the Haryana 

, Legislative Assembly, but even with that 
part this Court has nothing to do. All 
that was a political intrigue in consequence 
.. of which shifting of political loyalties may 
have taken place, but, as I have already 
said, a matter of this type is not the con- 
'cem of the Court and cannot be aired 
and agitated befoja it 

5. The Haryana Legislative Assembly 
having been sxunmoned by the Governor 
to meet it did so on January 28, 1969. 
Seat of one member of the Congress party 
had become vacant in consequence of ac- 
ceptance by this Court of an election peti- 
tion against liis election. ' While the peti- 
tioners allege that on January 28, 1969, 
the strength of the Congress party was 
39, that of the newly formed Samyukat 
Vidhayak Dal , 36, and of the independents 
6, thus claiming that the Congress party, 
had become a minority party in the House, 
in his affidavit respondent 2 has, on the 
contrary, clearly stated that in spite of 
what happened on the political canvass of 
Haryana before January 28, 1969, he still 
had the support of 41 Congress legislators 
and 2 independent legislators, so -that ex- 
cluding Mr. Speaker ’ and one member 
whose seat had .become vacant on account 
of the success of the election petition 
against him, in a House of 79 he had the 
following of 43 members> 

6. The programme of the Haryana 
Legislative Assembly for its, session com- 
mencing January 28, 1969. was to last, 
copy of the programme annexure 'A’, .till 
February 12. 1969. Tliis programme, how- 
ever. did not have in it for consideration 
the budget for •Qie year 1969-70, The 
Governor of Haryana addressed the Legis- 
lative Assembly at 2 pL m. on January 28, 
1969, and excluding two off days of Febru- 
ary 1 and 2. 1969, the other four days from 
January 29 to February 4, 1969, were for 
discussion on the address of the Governor. 
On the last of those days, a privilege 


motion was moved by a member, of the 
opposition that another opposition mem- 
ber, Mr. Jo^def Singh, had been abduct- 
ed and was thus being physically prevent- 
ed from participating in the proceedings of 
the House. _ MTiat followed on the move 
of the privilege motion is' described by 
the petitioners just in these few lines in 
paragraph 22 of their petition — “There 
was an uproar in the House during which 
the Speaker named the petitioners and 
asked them to leaye the House. The peti- 
tioners, however, stated that their safety 
outside the House must be assured before 
they were, asked to go out. After this 
the Speaker did not take any further ac- 
tion against the petitioners and asiced the 
Chief Minister to reply to the debate 
on the Governor’s address. Thereupon the 
Chief Minister moved fte motion of thanks 
to the Governor, which was carried by 
voice vote and the House rose for the 
day.” The statement, as St will appear 
from the reply to this paragraph in the 
affidavit of respondent 2, is the limit of 
over-simplification of facts of what trans- 
pired in the House on that day and. In 
substance, really amounts to a deliberate 
suppression of their own conduct by the 
•petitioners in the House on that day. In 
the affidavit of respondent 2 by way of 
retm-n to the petition, in paragraph 22, a 
fair and an accurate summary of what 
transpired in the House on that day is 
given. A copy of the proceedings of the 
/House has been produced. At -the hear- 
ing of this petition nobody on the side of 
the petitioners was able to say that what 
is ^rmed in paragraph 22 of the affi- 
davit of respondent 2 is not in any respect 
an accurate summary of what went on in 
the House on that particular day. In 
spite of Mr. Speaker ha'ving- given his 
decision repeatedly a number of times that 
he had the notice of the pri'vilege motion 
md 'that he would give early considera- 
tion to it, the members of the opposition 
persisted in discussion over the same, thus . 
obstructing the continuance nnd comple- 
tion of the discussion on the Governor’s 
address. A good part of the summary of 
what happened in the House on that day 
on this aspect of the matter may be left 
out, but so far as this petition is concern- 
ed and so far as the petitioners are con- 
cerned, this the relevant part of tlie 
summary gi'ving a fair and an accurate 
description of their conduct in the matter ■ 
— "When Ch. Jai Singh Kathi, petitioner 
No. 1 rose on a point of order, the Speaker 
observed, 'well, if I find a wrong point 
of order is raised or that an unnecessary 
interference is being caused to the debate 
or to the discussion on the Governor’s 
address, I shall name the member con- 
cerned. So I am telling you early.’ Ch, 
Jai Singh Rathi again raised a point of 
order which was overruled, Tliereafter, 
Shri. Ganpat RaL a Member of the Legis- 
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lative Assembly, petitioner. No. 3, raised main in the Assembly.’,, At this, stage SM* ’ 
a point of order. He wanted to quote an Fateh Chand,Vii petitioner No., 4^proceed- / , ' 
example that the Members sitting :on the ed towards the. seat of Shii Jm SihgK 
Treasury Benches did not behave proper- Rathi and, stood by. his ade and thus ob-- 
ly v/ith 'thin and lean’ M. L. As. ', The structed the Marshal in .discharging :his , 
Speaker ruled that this is no point of order duties. The Speaker again asked. Shri' Jai. ; 
at all and further observed, 'No, not now Singh Rathi to , please withdraw from the 
please. Let us resume discussion on Gov- House. Shri Jai Singh Rathi replied, ; 'No, , , 
emor’s Address.’ Shri Ganpa[t ‘ Rai, please.’ , The Speaker . further obsetwed, 

M. L. A., went’ on persisting this' point of 'Those Hon’ble Members who are caus- 
order and the Speaker again ruled that ing obstruction, in the performahce of r 
this was no point of order. The Spealcer duties by the Marshal will have to. be ' 
said. 'The Hon’ble member should please named if they .do not go back to their ; . 
take seat.’ Shri Ganpat Rai did not re- seats.’ At this stage some. Members cover- ■ . 
sume his seat and the Speaker observed, ed Shri Jai* Singh Rathi from both sides' * 

‘If the Hon’ble Member does not, resume who remained standing by his seat and thus; .- - ; 
his seat he will be named.’ Shri. Mangal all these Members prevented the Marshal .* . 

Sain said, 'I am prepared to be named.’ to carry out "the, orders of the .Hon’ble / ' 
The Speaker observed, 'All right, since he Speaker. The Speaker observed, 'Since- ' ' 
is defying the Chair, he is named.’ The the Hqn’ble Merhbers are defying the ' 
Members again raised the question, that Chair, and are not . going to their seats to . .. 
the Speaker was the Custodian of the enable the Marshal to' perform his duties. ^ 
House and he had to give them necessary I vnll have to name them.! The mernbers , 
protection. The Speaker observed, -'Hon’- remained, standing on both sides of Shri . • - 
ble Member should please take his seat. ' Jai Singh Rathi .and did not leave that . ; 

A procedure is laid down in the Rules of place. Thereon, the Speaker said, 'Mr. Vij 
Procedure of this House and that should is also named. Mahant Ganga Sagar 
be followed,’ Thereafter Dr. Mangal Sain (Petitioner No. ■ 2) is named, Shri ' Ganpat 
tried to raise another point of order and Rai (Petitioner No, 3) is also named. .They . 
the Speaker observed, 'I am sorry, I can- should please leave the House. All the 
not allow you to make a speech. Hon’ble four Members named should please vrith- 
Member can rise on a point of order.’ The draw from the House.’ . On this there was 
Speaker further observed, ‘If the Hon'ble a noise in the' House. After; some time' ■ 
Member does not resume his seat, he will the Speaker said, ‘Order please; let me . 
he named.’ The Speaker further said, make an observation. I find that absolute-., 
‘Kindly one man should speak. AH at> ly undue interference is being caused by ' 
one time cannot speak,’ On this Ch. Jai ' a number of Members which is extremely 
Singh Rathi stood up and the Speaker bad and disgraceful for the proper', 
asked him to sit do-wn, Shri Jai Singh decorum and proper functioning', of the . 
Rathi persisted to spealc and the. Speaker House. I adjoiu-n the House for '15 
asked him to resume his seat. The minutes and we will then see.’ The House 
Speaker observed, 'I am asking the Hon’ then adiourned. When the House reas- 
ble Member, Shri Jai Singh .Rathi, to sembled at 4-45 p. m., aU the petitioners ' 
resume his' seat and this is the last time . who had been named by the Speaker were- 
that I request him to take his seat. The stiU in the House and the SpeMcer ob- 
Speaker repeated his request, but ithe served, ‘I, find that Mr. Rathi is still here ' 
Member did not take hl§ seat. Thereupon , in his seat. . I had requested him to with- ■ 
the speaker named Shri Jai Singh . Rathi draw. . This will be a. very rare occasion 
but Ch. Jai Singh Rathi did not resume when the dignity, and decorum > of the 
his seat. There . was uproar in the, House House is flouted by a. Member. I' will' 
and the Speaker gave, him .another warn- again request hun^ to withdraw from the 
ing and observed. • .'If the Hon’ble Member House.’ There was uproar in the House, 
does not take his seat, he will be asked to The Speaker asked alL the petitioners who ' 
withdraw from the House.’ Shri Jai Singh were earlier named by him to withdraw 
Rathi continued to stand, and thereupon from the House and observed ‘I cannot 
the Speaker observed, 'The Hon’ble Mem- allow, the decorum and the dignity of the 
her, Ch. Jai Singh Rathi. would you please House ' to be touched. I shall hear you ■ 
withdraw from the House.’ Ch, Jai Singh .only after the four Members have left 
Rathi disobeyed the Chair when the Chair the House.’ But the noise and interrup- 
ordered him thrice to withdraw. . Thereon * ,tion continued. The opposition Members ^ 
the Speaker observed, 'Since the Hon’ble were 'persistently maldng interruption arid 
Member, Ch. Jai Singh Rathi has con- noise. The Speaker observed, ‘We cannot 
tinuously defied the Chair and he is not under any circumstance let down, the 
withdrawing from the House, the Marshal, decorum and dignity of the House. It is 
should please go arid comply with , my 'a matter of shame.. I assure you it is a . 
orders.’ At this stage Marshal went to matter of shame that the four Members - 
the seat' of Ch. Jai, Singh ..Ratlii Eab who have been, named are stiU in the , 
Birinder Singh, Leader of the' Opposition House, It. is shamefuL It, is very bad,, . 
said, ‘Speaker: Sahib,, all these would re- very poor.* When there was no stop to . 
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these interruptions and noises, the Speaker 
again observed, 'May I ask Shri , Chand 
Ram to sit down. Since I find that iliere 
is a deliberate , obstruction to the proceed- 
ings of tlie House, I will, request the 
Leader ' of the House to reply to. 
debate.’ Thereupon . Malik Mulditiar 
Singh, Member of the Opposition said, 'No 
certainly not He cannot, make any speech 
at this stage’ The Leader of the House, 
thereupon, requested for closure of debate 
and the Speaker put the question and the 
closure motion was carried by voice vote. 
The amendrbent to the Motion of thanlrs. 
was -moved by the Opposition (Shri Roop 
Lai Mehta), but this was lost. The Motion 
of thanlts Was put to vote and the same 
was carried by voice vote. .All iMs hap- 
pened during noise and interruptions and 
the opposition shouted' slogans. 'Joginder 
Singh Ko Pesh Karo. Dhake Shalii Nahin 
Chalegi’ and thereafter the House was ad- 
journed by the Speaker for the 5th 
February. 1969. The demand by the peti- 
tioners for their safety outside the House 
was however, frivolous.” If one 'thing is 
apparent tha't is just this, that in spite of 
all what the petitioners have stated in 
-their petition that respondent 2 was in 
danger of losing his- majority, the fact of 
the matter is that the motion of thanks 
to the Governor for his address was carri- 
ed by the Treasury Benches on just a 
voice vote, the opposition not even claim- 
ing a di-vision in this respect. Apparently 
they were not in a position to bring do-wn 
the' majority with the Government on that 
day. the conduct of the petitioners, as 
appears from the summary .of the pro- 
ceedings of -the House given in paragraph 
22 of the affida-vit of respondent 2 hardly 
does credit to them. They persistently and 
continuously defied and disobeyed the 
Chair. . ■ 

7. The House when it met on Febru- 
ary 5, 1969', had before it a motion moved 
by respondent 5 for suspension of R. 104 
of the Rules of Procedure and_ Conduct of 
Business in- the Har.yana Legislative As- 
sembly. An affidavit has been made by 
- respondent 5 that the motion in .that re- 
peat had been delivered by her personally 
to Mr. Spealcer at 12 noon on that 
date. The motion was in this form 

"To move that Rule 104 ^of the 

Rules ■ of Procedure and Conduct of 
Business in the House be suspended in its 
application to the motion regarding the 
suspension of Shri Jai Singh Rathi (peti- 
tioner 1) and three others.” There is an 
affida-vit of respondent 6 that on the same 
day at about 12 noon he had personally 
dehvered to Mr. S-peaker a motion for the 
suspension of the. petitioners for the rest 
of the session of the Assembly and that 
motion read — "That, yesterday, the 4th 
February,- 1969, four members of the 
' House, namely. Sarvshri Jai Singh Rathi, 
Mahant Ganga Sagar, Fateh Chand and 


Ganpat Rai, ha-ving been named by the 
Hon’ble Speaker did not withdraw from the 
House and continued to defy his orders. 
They, committed gross contempt of the 
House and brea^ , of . pri-vilege. This 
House suspends them for the rest of -the 
session and directs the aforesaid members 
to absent themselves from the meetings 
of this -House for the remainder of the 
present session.’!. These two motions had 
-thus been delivered by respondents 5 ahd 
6 to Mr. Speaker round about noon on 
February 5. 1969, before the House met 
for -the business of the day. Both the 
motions were, \vith Mr. Speyer. 

8. "When the House met on that date, 
respondent 5 moved her motion for sus- 
pension of Rule 104. It was passed by the 
House by a majority. According to the 
petitioners this motion was illegally 
admitted by Mr. Speaker and passed by 
force of the Government majority. Ac- 
cording to the return affidavit of respon- 
dent 2, this motion was, put to vote and 
was carried by 42 votes for and 33 votes 
against it, including -the petitioners’. 
There is no averment by -the petitioners 
that any objection was taken on the side 
of the petitioners or by any other mem- 
ber of -the opposition in regard to any il- 
legality or irregularity in the move of 
that motion before the House. After that 
respondent 6 moved Iris motion for sus- 
pension of the petitioners from seryice of 
the House for -the rest of the session. It 
is admitted in the petition that this 
motion was also passed by the House -yfith 
majority of the Government supporters, 
but it is stated clearly in -the return 
affida-vit of respondent 2 that tins motion 
was also carried by a majority of votes, 
41 voting for, and 32 (including the peti- 
tioners) against the motion. It has been 
the case of the petitioners that motion 
for suspension of Rule 104 was illegal 
being contrary to Rule 121 as When it was 
moved, there -was no motion before the 
House for suspension of the petitioners. 
To this the reply rendered in the return 
affida-vit of respondent ,2 is that this aver- 
ment on the side of the petitioners is not 
true, respondents 5 and 6 having already 
given notices of both the motions and deli- 
vered the same to Mr. Speaker before the 
House met, apart from this tliat in the 
motion of respondent 5 for suspension of 
Rule 104 with regard to the petitioners 
it was clearly stated that the suspension 
of the rule was to be 'in its application to 
the motion regarding^ the suspension of 
Shri Jai Singh Rathi (petitioner 1) and 
three others’, thus making it absolutely 
clear that the other motion of respondent 
6 for suspension of the petitioners from 
service of the House -was already with Mr. 
Speaker and was due to be formally mov- 
ed before the House_ immediately. The 
petitioners do hot again give the details of 
what transpired in the House when res- 
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pendent 5 moved her , motion fof suspen-. As far as I can see -from' this side (Gov-- 
Sion of Kule 104 qua the petitioners, but eminent side) they have made' two -is^’es, *; 
in paragraph 23 of his return affidavit res- Ohe was that cert^ members, the names 
pondent 2 again gives a fair and an he- . of whom I' have mentioned jUst how,, in-, 
curate summaryi unquestioned .as to its • dulged in slogans and also disobeyed the > -'■ 
correctness, in regard to the proceedings - orders of ‘ the Cham. ' At that tiiiie they;-,," 
In the House on the move of her motion did not sit- down -and did, hot, maintain .‘r 
by respondent 5. This part of the sum- proper order when. the que^ion ' was :put . 
mary is relevant here — "When a discus- to the House. The second issue appears 
sion was raised on the motion for suspend- to be that , certain members were., named 
ing Rule 104 and a point was raised that and were ordered to, withdraw, from the ':, 
no discussion was permissible . on such a House, but they, did hot leave the House, 
motion, the Speaker .ruled, T. agree that. So, this is a different issue as far as' I • can 
normally no speeches are made on such , see. The- ruling of the Speaker was 
a motion. But, since the Hon’ble Member , again sought and he ruled 'My ruling is 
aslcs for a permission to say something, I that as I have mentioned," these are two, 
aUow her to speals.’ On this Rao Bidder Separate issues.? Agaih a , point of order 
Singh, Leader of the Opposition, raised a Was raised and .the Speaker ruled, 'Any- \ 
point of order. He said, 'I rise on a point way, let me explain it again. The said , 
of order. Sir, 'the subject-matter of .this -disobedience r^ates to the incident when • 
niotion is already before you. The matter the Members on this '(opposition side) side' 
had been referred to the Privileges Com- stood -up and- raised slogans while the . 
mittee of the House on a motion from the other matter concerns the withdrawal of 
Treasury Benches, The Committee will the members from the'. House. This is ..the 
consider the matter in all its aspects and ' difference as far as I can make out.’ The- 
give their report. Now where is the-need . matter was again raised and the Spealcer 

for giving this motion.... ’ Thereon the ruled, 'In this they have' made out -two 

Speaker ruled, ‘I will answer this ques-r issues. The first issue relates to the time 
tion, but before' I do* that I will read the when the , members were named and they. . 
Privilege Motion.’ It says, 'Yesterday, the were requested to leave the House. But 
4th February, 1969, during the sitting of they failed to obey the orders of the 
the Haryana Vidhan Sabha, Sarvshri Jm Chair. This is one thing. The other, issue ' 
Singh Rathi, M. L. iL, Fateh Chand "Vij, relates to the time when the question, was . 
M. L. A.,-Ganpat Rai, M. L. A., Mahmt put from the Chair. At that . time some , 
Ganga- Sagar, M. L. A., Dr. Mangal Sain, members got up and started raising slogans 
M. L. A., Rao Birinder Singh and Chand and shouting.' At that time, of course, if- ' 
Ram, M. L. As. raised the . slogans in the you remember I' had said' 'Order, order.’ ■ 

House and created disorder and defied. the So, these are two separate .' 

order of the Hon’ble Speaker and they issues.’ When ■the members from the Opr - 
have committed a breach of privilege of position persisted to rake up this ques- 
the House. Appropriate action should be,., tion, the Speaker ultimately ruled,. T have . 

talcen against them.’ ... ... already said that there' are two- separate . 

'• ••• ..i.' ..., ... ... -issues:’ At one place the Speaker 6b- 

• It 'will be seen that this serves, 'Could you kindly take your seat. 

privilege motion contained the slogans., now?’ The fact remains that four Mem- ; . 
raised and the disorder created by certain, bers -had been requested to leave the ' 
Members arid not the order of the Speaker ■ House and it is very painful that it was 
which certain Members defied by refusing , not done. This was .what really happened, 
to withdraw from the House when asked It is a' matter of shame and disgrace^that. 
to do so by -the Spealmr, On this Rao tbe dignity and decorum of the House was ■ 
Birinder Singh said, 'Sir, the subject- -, not maintained. . The - official Report of • 
matter is the, same., It involves the whole the Assembly dated the , 5th February is 
' affair. In fact, it covers the whole matter; produced, arid a true English translation 
that is, raising of slogans and objection- thereof is also filed here-with. .It- is clear ; 
able behaviour which is the subject-matter that the motion was before the House, 
of this , privilege motion. ^ Tlie, Privileges admitted and passed by a majority. ,No. -. 
Committee of -the House is going to con- objection to the legality of the 'admission ■ 
Eider 'this Quezon. In- any way, tliis can therefore be validly taken. - I' say 
matter is sub judice before, the House or a that it was- not even necessary to move a 
Committee of the House and the Members .motion for suspending the rule. I . sub- 
of the Privileges Cbmmittee are gomg to mit that the House has. always an inhe- . 
tales a decision on this motion. . If it is rent. power to not merely. suspend a mem-, 
now put before the House, this will be ber, but even to expeL him. if considered 
.prejudging the issue before the Priidleges necessary for the, preservation of ^gnity 
Committee considers the matter and gives and decorum of -the House. It may, -be 
Its report. 'So, the placing of this motion mentioned that even though the' motion " ' 
before the House will be against, the pri- for, suspending the petitioners, was car- 
vilege of the House itself. The Speaker ried, .the petitioners did not yet-leave the y 
trulei 'I will jiist explain this question. House. .'They did not leave the House- 
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even though ordered by the Speaks. The 
Speaker consequently observed, T regret 
to say that 'the Members have not com- 
plied with the Chair’s orders], It is, bad 
again for our House and its dignity and 
decorum; also not very , healthy for bur 
democracy, and since there - is non-co- 
operation from a certain section I ad- 
3oum ^e House tUl tomorroV.” It ap- 
pears that on the previous day members 
of the opposition had shouted slogans and 
witii regard to that a privilege niotioh 
was before the Privileges Committee, 
The members of the Opposition in the 
wake of that endeavoured to . persuade 
Mi, Speaker that the subject-matter of 
what was before "the Privileges Commit- 
tee, was the same as the motion wife re- 
gard to fee suspension of the petitioners 
fcom fee service of the House for fee 
rest of fee session. This whole discus- 
aon and fee repeated decisions of . 1^. 
Speaker on fee point raised were with 
regard to fee move of her motion by res- 
pondent 5 for suspension of Rule 104 so 
far as fee petitioners were concerned. It 
was after aU this, discussion feat feat 
motion was adopted by fee House. 

' 9. In fee Rules of Procedure and Con- 

duct of Business in the Haryana Legisla- 
tive Assembly, hereinafter referred to 
as ’fee Business Rules’, Rule 104 reads — 
"104. (1) The Speaker shall preserve 
order and have all powers necessary for 
the purpose of enforcing his decisions on 
- all points of order. 

(2) He may direct any member whose 
conduct is, in his opinion, grossly dis- 
orderly to withdraw immediately from 
the Assembly and any member so order- 
ed to withdraw; shall do so forthwith and 
feall absent himself during fee remainder 
of the day’s meeting. If any member is 
ordered to withdraw a second time in fee 
session, fee Speaker may direct fee mem- 
ber to absent himself from the meetings 
of fee Assembly for any period not longer 
than fee remainder of the session and fee 
member so directed shall absent himself 
accordingly. Such member shall be 
deemed to be absent from fee meetings 
of the Assembly for purposes of Sec- 
tion 3(2) (a) of fe'e Punjab", Legislative 
Assembly (Allowances of Members) Act, 
1942, but shall not be deemed to be ab- 
sent for the purposes of Article 190(4) of 
the Constitution” 

And Rule 121 says— 

"121. Any member may, wife the con- 
sent of the Speaker, move that any rule 
may be suspended in its application to a 
particular motion before the Assembly 
and if the motion is carried the rule in 
question shall be suspended for fee time 
being.” 

When these rules are taken together what 
has' been the objection on the side of the 
petitioners is feat respondent 5’s motion 
for suspension of Rule 104 could not be 
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moved tmless respondent 6’s motion for 
. suspension of fee petitioners from the 
service of fee House had - ■ already been 
rnoved,-so feat the application of Rule 104 
may be suspended to that motion of res- 
pondent 6, 

10. In their petition the petitioners 
come thereafter immediately to February 
10, 1969, and express their surprise to 
having found a revised legislative pro- 
graname lying on their seats at 2 p.m. on 
feat day- when the House met, according 
. to which programme the budget for fee 
year 1969-70 was to be presented by the 
Finance; Minister on fee very day and 
the session had been extended to Febru- 
ary 18, 1969. However, in fee return 
affidavit of respondent 2, in paragraph 24, 
it is stated that on February 7, 1969, an 
order of that date of fee Governor re- 
commending the presentation of fee 
budget for 1969-70 was received and a 
list of business, copy annexure 'R. 2/1’, 
of the very date, indicating* ■ that fee 
Finance Minister would present fee 
budget on February 10. 1969, was issued, 

' and despatched to the members of the 
House by post. Respondent 2 rlaimg 
that he received the list on the very day 
and says fee other members must have 
received it about the same time, it not 
having been claimed by any member of 
fee House by an affidavit that he had not 
received feat communication. It is fur- 
ther pointed out by respondent 2 feat a 
news item appeared in fee Tribxme of 
February 8, 1969, with regard to the 
introduction of the budget in fee Hary- 
ana Assembly on February 10, 1969. It 
is, however, admitted that fee revised 
programme was placed on the seats' of 
the members on February 10, 1969. A 
copy of this revised programme is an- 
nexure 'B’ to the petitioners’ petition. 
’The budget was to be talcen up on Febru- 
ary 10 and fee appropriation bill was to 
come before the House on February 14, 
1969. There followed ttvo off days and 
the remaining two days of February 17 
and 18, 1969, were allotted to- legislative 
business of fee House. The petitioners 
aver that having been the revised pro- 
, gramme on their seats on February 10, 
1969. the members were completely taken 
aback by the sudden change in the pro- 
gramme, which, according to them, went 
to show that respondent 2 and his sup- 
porters were not sure of their position 
and wanted to have the budget passed in 
an indecent haste after having had the 
petitioners illegally suspended from the 
House and also showed feat the action of 
fee Government supporters in passing 
tile, motion of suspension was mala fide 
and taken in bad faith to obviate the 
possibility of the Government being de- 
feated in the budget session. In the re- 
turn affidavit of respondent 2 it is stated 
, in reply feat fee intention of fee Govern- 
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inent right from .the start . was to intro- 
duce the budget in the session in the m- 
teiest of economy if it could be got 
ready. Instructions were issued to all 
Departments much before the commence- 
ment of the session regarding the prepa- 
ration of the budget estimates, but no 
firm indication could be given , to the 
members at the commencement of the 
session because the Government was not 
certain that aH the relevant information 
necessary for the preparation of the 
budget would be available in time. Dur- 
ing the session it became evident that 
there would not be much difficulty in 
having the budget prepared for presenta- 
tion during that- very session. So there 
was change in the programme and the 
budget presented. It is denied that the 
resolution of the House suspending the 
petitioners was mala fide and taken in 
bad faith in order to obviate the possi- 
bility of the Government being defeated 
in the budget session. This allegation is 
described ds baseless. 

11. According to the averments of the 
petitioners on February 10, 1969,^ nine- 
teen bills were -passed by the Haryana 
Legislative Assembly in ninety minutes, 
and during its second sitting there was a 
general discussion on the budget. On 
February 12, 1969, respondent 2 ^d his 
ruling party became so desperate and 
v’ere in such a hurry that they did not 
stick to the published programme and 
the demands for grants on budget were 
placed for voting during the first sitting 
and the appropriation bill on the budget 
estimates which was originally to be con- 
sidered on February 14, 1969, was actual- 
ly hrought. in the second sitting of the 
House and passed. The petitioners say 
that 'the whole sequence of events nar- 
raled above clearly shows that respon- 
dents 2, 5 and 6 have been actuated by 
mala fide and in order to illegally keep 
the present Ministry in power, all the 
time apprehending the loss of the uncer- 
tain support of the independent members 
and three others, resorted to the tactic 
ol getting the petitioners suspended from 
the House and bringing- the budget esti- 
mates for the consideration of the House 
after revising the pro.gramme of business 
at the eleventh hour.’ This really again 
dees not give the real picture of what 
happened and, as mil appear from the 
reply of respondent 2 in his return affi- 
davit, much has been suppressed by the 
petitioners. It is explained ' in that re- 
turn that twenty bills were passed and 
one referred to the Select Committee on 
the first sitting of the House on Febru- 
ary 11, 1969. The second sitting on Feb- 
ruary 11, and the two sittings on Febru- 
ary 12 were for general discussion on the 
budget and vote on demands for grants 
aiid passing of Appropriation (No. 2) 
Bill, 1969, in accordance with the provi- 


nons of Rule 29. r On February TO; the 
entire opposition^ walked . out before the 
sptech of the Finance Minister ' and thd, 
presentation of the budget of 1989-70. 
On February 11, after question hours, 
the Opposition again wallced out and 
thereafter did not participate in the deli- 
berations of the Assembly ..for the re- 
mainder of the session. It is pointed .but 
tlial the whole of the legislative business 
for 'Which, otherwise two full days . and 
two half days had been allotted,, was con- 
cluded in the first sitting of February 11. 
According to the prograrhine, the second 
sitting of that day was. for general discus- . 
sion on the budget which was done, On 
February 12 no legislative business, was. 
left over and so vote oh demands for 
grants on budget, otherwise intended^ to 
be taken in the fifst and second sittings 
of February 13, was taken up and con- 
cluded in the first sitting on that day. In 
- the second sitting on the very day, the , 
appropriation bill on the budget esti- 
mates, otherwise intended to be. taken up 
on February 14, was taken up and car- 
ried. That concluded the entire business ' 
of the Assembly for which the session 
had been extended to February 18, 1969., 
Respondent 2 further points out that, in 
the circumstances the entire business 
■was concluded earlier than scheduled be- 
” cause there was, no opposition. 

12. It is on the facts and circumstan- 
ces as above that . the petitioners . have - 
' challenged the legality of their suspen- 
sion from the service of the .House on. 
February 5, 1969, till the end of the. ses- 
sion and have claimed that as that was 
illegal and they as members of the House 
v/ere prevented, from -exercising their 
coristitutional ' right, all proceedings, sub- 
sequent to that, of the Haryana Legisla-’ 
tlve Assembly including .the passage of 
appiopriation bill for 1969-70 have been 
illegal. The grounds given in the peti- 
tion are (a) that according to sub-rule (2), 
of Rule 104, "the power to order a 'member 
to withdraw immediately . from the As- 
soinbly for disorderly conduct and to 
suspend him has be'en given to Mr. Speak- 
er, and ,so the power, to suspend a mem- 
ber ha-ving been vested in Mr. , Speaker 
by law could not be exercised by the 
House; . (b) that the suspension of R. 104 
could not revest the power of suspension 
in the • House; (c) that the motion of sus- 
. pension of Rule 104 was itself illegal be- 
ing contrary to Rule 121 as when that 
motion was moved, the. motion for -sus- 
pension of the petitioners was not before 
the _ House; (d) that . the Haryana State 
Legislature cannot' claim the power to 
suspend a member under Article. 194(3) 
of the Constitution- as such power is in- 
consistent -v^dth the rights of the members 
given to them by Articles 189 and 194(1} 
and the basic concepts of Parliamentary 
■ Government recognised by the Constitu- 
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tion; (e) that even if the Haryana Legis- 
lative Assembly has such a power, its 
exercise in the present case has been 
mala fide and amounts to an abuse of 
power and bad faith having regard to 
the sequence of events before and after 
the exercise ' of that power . as that was 
done with the ulterior object of ensuring 
a majority for the ruling party during 
the discussion and voting on the budget 
estimates and appropriation bill for the 
year 1969-70; ahd,(f) that the suspension 
of the petitioners from the session 
amoxmted to a fraud on the Constitution. 
Respondent '2’s reply in his return affi- 
davit to these . grounds has been (a) that 
apart from the power of Mr. Speaker 
rmder Rule 104, the House itself possesses 
the power under Article 194(3) of the 
Constitution • to take appropriate^ action, 
including an action to suspend its mem- 
bers, in the event of the breach of its 
■privileges, and tliat it is a breach of the 
privilege of the House amongst the esta- 
blished privileges if a ■ member thereof 
indulges in disorderly conduct, defies the 
authority of the Chair, disobeys the law- 
fril command of the Chair and thus com- 
mits contempt of the House; -(b) that the 
House possesses its own inherent power, 
apart from Rule 104', and there is no 
question of any revesting of tlie power 
in it on the suspension of that rule; (c) 
that both the motions were . vdth Mr. 
Spealrer when respondent 5’s motion for 
suspension of Rule 104 was moved and 
the opposition members were aware of 
the second motion because of reference 
to the suspension of tlie petitioners in 
resporident 5’s motion and because of the 
reference of the substance of respondent 
6’s motion by, members of the opposition 
during the' discussion on respondent 5’s 
motion; (d) that the operation of Arti- 
cle 194(3) is independent of an:^hing 
said in any other article of the Constitu-- 
tion in so far as its operation has not 
been made subject to the- provisions _ of 
the Constitution; (e) that the allegation 
of the petitioners that the power exercis- 
ed by the House in suspending them is 
mala fide and amounts to abuse of power, 
bad faith or • fraud is baseless and so is 
the aUegatidn of ulterior object attribut- 
ed by the petitioners in regard to secur- 
ing majority; and (f) that the suspension 
of the petitioners does not amount to a 
fraud on tlie Constitution. Some preli- 
minary' objections on the side of the res- 
pondents may also be noticed (a) that 
Article 227 of the Constitution is not at- 
tracted even on the averments and alle- 
gations of the petitioners because the 
Haryana Legislative Assembly is not a 
Court or tribunal inferior to this Court, 
(b) that respondents 3 and 4, Mr, Spealcer 
and the Secretary of the Haryana Legis- 
lative Assembly, are not amenable to the 
Surisdiction of "this Court because of Arti- 


cle 212(2) of the Constitution, and (c) that 
the Haryana. Legislative Assembly is 
supreme and has exclusive control and 
jurisdiction in all its interrial affairs and 
is the sole judge of the lawfulness of its 
ov\Ti proceedings, so that no part of its 
proceedings concerning the suspension of 
the petitioners is justiciable in tins Court. 

13. There fs merit in the first two 
preliminary objections on the side of the 
respondents, but the third objection con- 
cerns the merit of the controversy in this 
petition. Article 227 gives superintend- 
eiice to this Court over all Courts and 
tribunals witlrin its territorial jurisdic- 
tion, blit the Haryana Legislative Assem- 
bly is neither a Court nor a tribunal subv 
ordinate to this Court over which it has 
jm-isdiction of superintendence according 
to that article. The power of Mr. Speak- 
er to regulate the procedure or the con- 
duct of business in thp House or for 
maintaining order in it is immune from 
the jurisdiction of this Court tmder 
clause (2) of Article 212. Same or simi- 
lar immimity is also available to other 
officers of a State Legislature, such as its 
Secretary. So Mr. Speaker and the Sec- 
retary of the Haryana Legislative Assem- 
bly are rmnecessary parties to this ■ peti- 
tion. No r^ef has been claimed against 
them — Neither has filed any return to 
tills petition. Although these two preli- 
minary objections on the side of the res- 
pondents have merit, there still remains 
for consideration the main controversy in 
this- petition. 

14. The first argument of Mr. M. C. 
Chagla, learned counsel for the petition- 
ers, was that the resolution of the Hary- 
ana Legislative . Assembly suspending 
Rule 104 with regard to the petitioners 
was not legal inasmuch as it did not con- 
form to Rule 121. The two rules have 
already been reproduced above. He said 
that there was no motion before the 
House for suspension of the petitioners 
when respondent 5 moved her motion 
for suspension of Rule 104 -with regard 
to the suspension of the petitioners. In 
reply on behalf of the respondents, Mr. 
M. Nambyar, learned coimsel for them, 
pointed 'out that there was reference in 
the motion of respondent 5 for suspen- 
sion of Rule 104 to tire su^ension of the 
petitioners in connection 'with which that 
rule was to be suspended, and then he 
referred to the- brief account given in the 
return affida-yit of respondent 2 in regard 
to the discussion on that motion to show 
that in fact the oppoation members 
Imew ‘that the other motion of respondent 
6 for suspension of the petitioners from 
ser-yice of the House was already with 
Mr, Spealcer. He, therefore, contended 
that as both the motions were -with 
Mr. Speaker, respondents 5 and 6 hawng 
made affida-yits to that effect, before the 
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House met, and were before . Mm when 
respondent 5' moved her motion for sus- 
pension of Kule 104, so .there was . really 
no substantial infringement of Rule 121, 
He also pointed out with reference to ob- 
servations of their Lordships in M. S. M. 
Sharma v. Sri Krishna Sinha, AIR -1959 
SC 395, at p. 411, para (29-a), that no ob- 
jection was taken by any member of the 
opposition when respondent 5 moved her 
motion for suspension of Rule 104 and 
when that motion was carried by a majo- 
rity of the House. This was one of the 
considerations wMch prevailed in reject- 
ing a somewhat similar arguments by 
their Lordships in the case just cited 
above. 

15. In Rule 121 it is provided that 
there may be suspension of any rule in its 
application to a particular motion before 
the House, and if the motion is carried 
the rule in question shah . be suspended 
for the time being. It is apparent tliat- 
there was not strict and literal compli- 
ance with this rule in so far as the mo- 
tion for ^ suspension of the petitioners 
from service of the House had not been 
moved by respondent 6 when respondent 
5’s motion for suspention of Rule 104 
came before the House for consideration. 
The fact of the matter, however, is that 
both the motions had been given by res- 
pondents 5 and 6 near about noon on the 
particular date to Mr. Speaker before 
the House met. So both the motions 
v/ere with Mr. Speaker when respondent 
5 moved her motion for suspention of 
Rule 104. The factual statement made 
by Mr. Nambyar remains rmcontro- 
verted .that in "the motion of respon- 
dent 5 for suspension of Rule 104 there 
was reference to the pmpose for which 
Rule 104 was to be suspended, that is in 
regard to the suspension of -the petition- 
ers, and in the discustion on that motion 
the members of the opposition reaUy 
referred to the question of suspend on of 
the petitioners, because they pressed kir. 
Speyer not to allow the motion as the 
subject-matter was already before the 
Privileges Committee. So, as I have al- 
ready said, even having regard to all 
these facts, there still was not motion of 
suspension of the petitioners before . the 
House when respondent' 5’s motion for 
suspension of Rule 104 in its application 
to the suspension of the petitioners . tvas 
moved and strictly and literally there 
was not compliance vith Rule 121., It is, 
however, apparent that this, is no .more 
than a mere procedural irregularity in 
the. proceedings of the House, aijid ■ the 
validity of those proceedings on tMs ac- 
coimt is not open to question in -view of 
clause (1) of Article 212. So this argu- 
ment on the side of the petitioners that 
tlie move of respondent 5’s motion . for 
suspension of Rule 104 and the passing of 


“the resolution to that effect by the House 
were attended by illegality does, not pre- 
vail. It .arhounted to no more than - an 
irregularity of procedure in the pro- 
-ceedings of tlie House, , ' , . 

,16. It was next contended, by^ Mr. 
Chagla that even if the suspension of 
Riile 104 was good or a mere irregtilarity, 
of procedure not open to question in this 
Court in view of Article 212(1), Rule, 104 
having been suspended, , there remained 
no power in the House and none was, in 
the circumstances, revested in the House 
to suspend the petitioners from service 
of the House. He said that the pri\dlege 
of suspending a member of the . House 
had to be exercised by Mr. Speaker ac- 
cording to Rule 104 and as, on account of 
its suspension, it was not operative,:, the 
House could not suspend the petitioners, 
nor could the House create a situation 
in which it could depart from Rule 104 
He referred to this passage at page 104 in 
May’s Parliamentary Practice, Seven- 
teenth ..Edition, — "Suspension fr.om the 
service of the House was a pimishment 
employed by the House of Commons, 
under its power of enforcing discipline 
among its Members, long before it was 
prescribed by standing order for parti- 
cular offences, such as disregard of the 
authority of fte Chair, or obstruction, 
and it can still be imposed at the discr&r 
tion of the House, ’ although,' of .course, 
not under the summary procedure autho-, 
trized by ■that standing order”, and then 
to this passage at page 468 — "A standing 
order passed on -28 .February 1880, md 
amended on 22 November 1882, provid- 
es that when a Member is named by the 
Speaker for grossly disorderly conduc^ 
disregarding -the authority ‘ of -the Chair 
or abusing the rules of the House by -per- 
astently and wilfully obstructing the 
■business of the Hoxise or . other\^e, a 
motion may be made 'That such Member 
be suspended from .the service of, the 
House’, upon which -the Speaker forth- 
with puts the question, .no amendment, 
adjournment or debate being allowed.” 
TMs he has pointed out is , provided in 
Standing Order 24 wMch appears at page 
1073 of the same. book. At page 469 it 
is further stated — "A- Member , who is, 
suspended from the service of the House 
under this order must forthwith' with- ■ 
draw from the House. If he does not with- 
draw the Speaker directs him to do so. 
If he does not comply with the direction, 
the Speaker orders the Serjeant at Arms 
to summon the Member to obey the 
Speaker’s direction. If he stiU refuses to 
obey, the Speaker calls the attention of 
the House -to the fact that recourse .to' 
force is necessary^^ in order to compel 
obedience to Ms direction, and directs the 
Serjeant to remove the refractory .Mem- 
ber. The standing order provides • ilrat- 
in such a case the Member . shall th^e- 
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upon, without any further question hanfi SC 745, at pp.' 767 and 768, — ’'Similarly, 
put, be suspended from the service of the Article 212(1) makes a provision which is 
House for the remainder , of the sesaon relevant. It lays down tliat the validi^ 
(S. O. No. 24 (4) )”, He pointed out . that of any proceedings in the Legislature of a 
in the Kules of Procedure and Conduct State shall not be called in question on 
of Business in the Lok Sabha there is the ground of any alleged irregularity of 
Rule 3.74 which is exactly - the same as procedure. Article. 212(2) confers immu- 
Standing Order 24 of the House of Com- nity on the officers and members of the 
mons. It is only in the Lok Sabha that Legislature in whom powers are vested 
the power of suspension of a member for by or under the Constitution for legulat- 
disorderly conduct and disobedience of ing procedure or the conduct of business, 
the Chair' has been retained by the House, or for maintaining order, in the Legisla- 
- but so far as the 'Haryana Legislative As- ture from being subject to the juiisdic- 
sembly is cpncemed. the power has been tion of any court in respect of the exer- 
passed on to Mr. Speaker under R. 104. cise by him of those powers. A^cle 212(1}, 

. So Mr. Speaker alone in the Haryana seems to make it possible for a dtizen to 
Legislative Assembly can exercise such call in question in the appropriate court 
a power and no redduary power in this of law the validity of any proceedings in- 
respect has been left to the House, nor side the Legislative Chamber if his case 
has the House been given ' disciplinary is that the said proceedings suffer not 
jurisdiction in this respect. Suspension of from mere irregularity of procedure, but 
Rule 104 having deprived Mr. Speaker of from an illegality. If the impugned pro- 
tins power, the suspension of that rule cediue is illegal and rmconstitutional, 
does not give -that power back to the it would be open to be scrutinised in a 
House. He then referred to Article 189 court of law, though such scrutiny is 
of the' Constitution which in sub-art. (1) prohibited if the complaint against the 
provides that "Save as - otherwise pro- procedure is no more than this that the 
vided in this Constitution, aU questions procedure was irregular.” So he pressed 
at any sitting of a House of the Legisla- that tiie petitioners had a fundamental 
ture of a State shall be determined by right of freedom of speech in the House 
majority of votes of the members present and- it was a denial of that right when 
and voting other than the Speaker or they were prevented from exercising if 
Chairman, or person acting as such” and on account of their having been forcibly: ' 
urged that forcibly excluding the peti- excluded from being present in the House, 
tioners from the House, they were pre- This was an illegality in the proceedings . 
vented from t^ing part in the debate of the Haryana Legislative Assembly and 
of the House and voting therein contrary not a mere irregularity. If such a thing 
to sub-article (1) of Article 189. Such was countenanced, he said, not only one 
exclusion, according to him, is not con- member of the House may be suspended 
templated by the Constitution because but the whole opposition may be wiped 
the substantial effect of such exclusion is out, thus defeating the very purpose of 
to cause a vacancy in the House when the Constitution and the very conception 
there is no power in the House to do so of democracy. The only other thing that 
under any Article of the Constitution, he said in tins respect was that what 
So he pressed that the deprivation of the happened on. February 4 came to an end 
petitioners of their right to vote in the and the chapter was closed by the ad- 
determinations of the House was violative joumment of the House at the end of the 
of sub-article (1) of Art. 189. Referring session on that day and there was nothing 
" to sub-article (1) of Article 194. which that happened on February 5, 1969, which 
provides that "Subject to the provirions invited the House to suspend the peti- 
of this Co^itution and to the rules and tioners so as to exclude tjhem from the 
standing orders regulating the procedure service of the House denying them their 
of the Legislature, there shall be freedom rights to vote in regard to the determina- 
of speech in the ' Legislattue of every tions in the House and to have freedom of 
Stat^’ he contended that by preventing speech in the House in relation to the 
the petitioners from attending the House debate in the same. To this argument on 
and feom the service of the House there the side of the petitioners, the reply by 
was denial' of the right of freedom of Mr. Nambyar on behalf of the respon- 
sneech in the House to them, which was dents was that the power of a State Le- 
^olative of sub-article (1) of Article 194, gislature to malre rules regulating its 
It was not a mere irregularity of proce- procedure and the conduct of its business 
dure in the proceedings of the House as has been expressly made subject to the 
referred to in sub-article (1) of Article 212 provisions of the Constitution according 
but an illegality which can be called into, to sub-article (1) of Article 208. It is, 
question by the petitioners. He relied in therefore, subject to sub-article (3) of 
this respect on the observations of their Article 194 dealing with the powers, pri- 
Lordships in the case reported as In the vileges and immunities of State Legisla- 
matter of SpL Rel No. 1 of 1964 imder tures and their members. So the Rules 
Art 143 of the Constitution, AIR 1965 of Procedure and Conduct of Buriness of 
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Haryana Legislative Assembly have not. 
the efiect of abrogating the powers, .pri- 
vileges and immunities , of the Haryana 
Legislative Assembly as conferred, on it 
by Article 194(3), nor can these rules de- 
tract from those powers, piixdleges and 
immunities. According to that constitu- 
tional provision the powers, privileges 
and immunities of the Haryana Legisla- 
tive Assembly are the same as those of 
the British House of Commons on the 
date of- the coming into force of the Con- 
stitution in 1950. His contention was' 
that in spite of Rule 104, the Haryana 
Legislative Assembly has retained the 
power and privileges of punishing a re- 
calcitrant member of the House for con- 
tempt of the House because of his con- 
duct in disobe:^g the Chair and for be- 
ing disorderly in the House. He referred 
to these statements in May’s Parliament- 
ary Practice — "The distinctive mark of 
a privilege is its ancillary character, 
privileges of Parliament are rights which 
are 'absolutely necessary for the due. 
execution of its powers.’ They are enjoy- 
ed * * ^ ■ 

by each House for the protection of its 
Members and the vindication of its own 
authority and dignity”, (page 42); "Such 
powers are essential to the authority.- of 
every legislature. The functions, privi- 
leges and disciplinary powers of a legisla- 
tive body are thus closely connected. The 
privileges are the necessary complement 
of tire functions, and the disciplinary 
powers of the privileges” (page 43); "Arti- 
cle 9 of the Bill of Rights * ^ 

* « Ai ' fr- ' 

lays dowm that 'freedom of speech and 
debate or proceedings in Parliament 
ought not to be impeached or questioned 
in any court or place outside Parliament” , 
(page. 59); " There are three prin- 

cipal matters involved in the statement, of 
the law contained in this Article;— , 

L The right of each House to be the 
sole judge of the lawfulness of its 
own proceedings;. 

' 2, The right implied to .punish its oym 

Members for tlieir conduct in Par-? 

. liament; 

Further, there is the question, 

3. What is the precise meaning of the 
term 'proceedings in Parliameiit’2” 
(page 60);, . . ' . 

and "It seems that the Spealrer, in his 
petition, also sought for the Commons the 
right to punish any Member who, by his 
conduct, might offend the House. ' This 
privilege is now partly embodied in S. 
O.’s No.’ 23, No. 24 and No. 25, which 
prescribe a summary procedure for en- 
forcing discipline but is not dependent 
upon therh for its existence” -(pages 6I 
and 62). He endeavoured to demonstrate 
by these citations that although in the 
British House of- Coihmons Standing 


Order No. 24 . deals with the question of , 
suspension of a meiftber .for disobedience 
of the Chair and for disorderly conduct, ' 
but the power is riot dependent upon that ’ , , 
standing prder and is independent of ih , ■. 
and further' that the - House may -depart ■ !," 
from any such standing order while exer- ,- 
cising its . inherent . power, to punish a , 
member for its contempt- He urged that - ' 
it is one of the privileges of House of . 
Legislature in a State to punish a member 
for its contempt of the nature of disobedi- 
^ce of the Chair and disorderly conduct 
in the House, by way' of suspenrion and 
to regulate its ovm proceedings, relying 
in this respect on the observations of . 
their- Lordships of the .Supreme Court in 
M. S: M- Sharma’s case. AIR 1959 SC. 395 
at p. 403, paragraph 18, and In the matter 
of Spl. Ref. No. 1 of 1964, AIR 1965 SC 
745 at. p. 771, para 74. He also referred 
in this respect to Yeshwant Rao Megha- 
wale V- Madhya .Pradesh Legislative As- ; 
sembly, AIR 1967 Madh Pra 95, at p. 103, , 
para 25, that one of the powers and pfivi- - 
leges of a State Legislatxure is to expel a . 
member for disorderly conduct even . 
though there is no rule to that effect in . 
the rules made under Article 208(1). So 
he urged that by the suspension of R..104 . 
in the Haryana Legislative Assembly in' 
no way ever, lost its privilege and power 
of punishing a member for its contenipt . 
for- his having disobeyed and defied , the . 
Chair and for his ^sorderly conduct ,m 
the House. The power and pruolege m-' 
this respect, so Mr. Nambyar said, conti- 
nues to exist in spite of Rule 104, arid 
there was no question of revesting of any 
such power or privilege in the House on ■ 
the suspension of Rule 104. Such power 
or. privilege is not dependent, as shown 
from May’s Parliamentary Practice at 
pages 60 to 62, upon any standing ordel 
or rule with regard to the matter of sus-« 
pension of a member for such conduct. 

On the date of the coming into force of - 
the Constitution, the British House of - 
Commons possessed the power ..and privi- 
lege, to punish a member-.for its contempt 
on account of Ms disobedience - of , the 
Chair or disorderly conduct,' in spite of 
Standing Order No. 24, and Mr. Nambyar 
contended that the position is exactly the 
same in the Haryana Legisla'tive. Assem- 
bly in ■view of Article 194(3). The House, 
he said, is complete master of its own; 
proceedings and what goes on . in it, and 
merely because it has by Rule 104 .given 
its power of suspenrion of a member- of , 
it tq Mr. Speaker, that does not mean 
■that the House has for ever lost the . . 
power. In regard to Article 189(1), bis 
argument was that the right referred to , 
therein is subject to other provisions - of 
the ‘ Constitution and hence subject to 
Article 194(3) in regard to the powers, . 
pririleges and immunities of the House. 

He ■pointed out that in fact no vacancy 
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had been caused in the Haryana Legisla- 
tive Assembly by the suspension of the 
petitioners who were only compelled to 
be absent, in the circumstances, to the 
end of the session. The right of freedom 
of speech in the Legislature, as referred 
to in Article 194(1) he pointed out. is sub-, 
ject to the rules and standing orders re- 
gulating the procedure of the Legislative, 
as are made under Article 208(1) of the 
Constitution which in turn are again sub- 
ject to the provisions of the Constitution, 
so that the rules must be subject to Arti- 
cle 194(3). In this way the claim of the 
petitioners to a right of vote in the House 
and, to freedom of speech therein is sub- 
ject to Article 194(3). He referred to 
AIR 1965 SC 745 at p. 762, para 38, in 
regard to tlie observation of their Lord- 
ships that Article 194(3) of the Constitu- 
tion 'is the sole foundation of the powers, 
and -no power which is not included in it 
can be claimed by a House of Legislatura 
He. pointed out that while sub-article (1) 
of Article 194 is made 'subject to the 
provisions of this Constitution’, tliat is 
not so far as sub-article (3) of that Article 
is concerned, so that the powers, privi- 
leges and immunities given to a' House of 
Legislature are uncontrolled by any other 
provisions of the Constitution like those 
in Arts. 189(1) tod 194(1). In this respect 
he made reference to Queen v. Richards, 
(1954) 92 Comm WLR 157, in- which 
the learned Judges considered the provi- 
sions of the Australian Constitution, 
Section 49, which corresponds to Arti- 
cle 194(3). and Section 50, which corres- 
ponds to Article 208(1), and observed, at 
page 169, — "The material words of Sec- 
tion 50 are that each House may make, 
rules and orders with respect to the mode 
in - which, its powers, privileges, and im- 
munities may be exercised. The argu- 
ment, 1 think, may be stated in more than 
one way. It may be stated that the issue 
of the warrant and the giving it a con- 
clusive character is merely a mode of 
exercidng the powers given by Section 49 
and therefore falls within Section 50. It 
may also be stated in a much vdder way, 
namely, in effect that the powers under 
Section 49 are contingent upon the Houses 
exercising their authority under Sec- 
tion 50 and making rules and orders with 
respect to the mode by which the powers, 
privileges and immunities may be exer- 
cised. As the House has not made such 
rules in relation to a matter of this des- 
cription. it is suggested that the power 

under Section 49 has not arisen 

The argument is illfounded, in our opin- 
ion. Section 50. is a mere pov’^er. It is 
clear that Section 49 has an operation 
which is independent of the exercise of 
the power of Section 50. It seems clear 
too that the, operation of Section 50 is 
permissive or enabling and that Sec- 
tion 49 carries with it the- full powers of 


the Hduise of .Commons, including the 
power which is now in question, even al- 
though nothing is done imder Section 50”, 
He has thus emphasised that the powers, 
privileges and immunities of a House of 
.Legislature as guaranteed in Article 194(3) 
are not subject, in any way, either to sub- 
article (1) of Article 194 or Article 189, 
and, if anything, those two proviaons 
have to be taken to be subordinate to 
sub-article (3) of Article .194. In this 
way the powers and privileges of the 
Haryana Legislative Assembly are not 
controlled by the Business Rules, includ- 
ing Rule 104 or for that matter the sus-. 
pension thereof. On the matter of Arti- 
cle 194(1) and- the right of freedom of 
speech in the Legislature claimed by the 
petitioners, Mr. Nambyar further pointed 
out that the right in that sub-article is 
expressly made subject to the rules regu- 
lating the procedure of the Legislature. 
Rule 97 (ii) and (ix) of the Business Rules 
says — ""WMlst the Assembly is sitting, a 

member — (ii) shall not interrupt 

any member while speaking by disorderly 
expression or noises or in any other dis- 
orderly manner; (ix) shall not ob- 

struct proceedings, hiss or interrupt and 
shall not make running commentaries 
when speeches are being made in the As- 
sembly”; then Rule 99(2) says — "A mem- 
ber who desires to speak shall speak from 
his place, shall rise when he spsalcs and 
shall address the Speaker. At any time 
if the Speaker rises any member speaking 
shall resume his seat;” and then R. 100(2) 
(vii) further says — "A member while 
spealdng shall' not use his right of speech 
for the purpose of obstructing the binsi- 
ness of the Assembly.” Mr. Nambyar 
very rightly said that any right of free- 
dom of speech in the House claimed by 
the petitioners has been made subject to 
the aforesaid rules and so the right claim- 
ed by them is not unrestricted and un- 
qualified. 

17. The powers and privileges of a 
State Legislature as given and guaranteed 
by sub-article (3) of Article 194 are to be 
those of the British House of Commons 
on the date of the coming into force of 
the Constitution in 1950. Unlike sub- 
article (1) of Article 194, sub-article (3) is 
not subject to the provisions of the Con- 
stitution. The powers and privileges so 
far given are complete and cannot be con- 
trolled by any rules made under Arti- 
cle 208(1). It has been shown from May’s 
Parliamentary Practice, page 60, that 
there is the right of tlie Housd to punish 
its own members for their conduct in the 
Legislature, and. at page 62, that such a 
privilege in spite of standing order or 
rule relating to it is not dependent upon 
the same for its existence. It is pointed 
out by the author at page 469 that .'Mem- 
bers ordered to withdraw from the House 
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Sn pursuance of S. O. No. .23 or suspended 
from the service of the House in pursu- 
ance of S, O. No. 24 mu^ withdraw forth- . 
with from the precincts of the House. A 
Member suspended from the service of 
the House on a motion not made pursuant 
to S. O. No. 24 is not excluded from the 
precincts of the House unless the order 
for his suspension . expressly provides 
therefor’. It is thus apparent that in the 
British House of Commons suspension 
from the service of the House may be 
made under Standing Order No. 24 or 
otherwise than by that standing order, 
and in either case the effect is different, 
for when it is made under Standing Order 
No. 24, the member concerned must with- 
draw from the precincts of the House, 
but not so when it is made on a motion 
not pursuant to that standing order. It 
clearly means that in spite of that stand- 
ing order the House of Commons retains 
the power and privilege to suspend a 
member as a measure of punishment for 
its contempt for the member disobe'^g 
ithe Chair and for disorderly conduct in 
the House. So the argument on the side 
of the petitioners that by making 
Rule 104 the Haryana Legislative As- 
[sembly for ever lost the power of sus- 
pension of a member of it as a measure 
iOf punishment for its contempt because 
of his disorderly conduct or disobedience 
of the Chair is untenable. The approach 
[Urged on the side of the petitioners can- 
hot be correct because unless the Haryana 
Legislative Assembly had the power to 
suspend a member of it in the circum- 
stances as explained above, it coiild not 
confer such power upon its Speaker, and, 
it having conferred that power on him in 
the shape of Rule 104, once it suspends 
that rule, it retains to itself that power 
as it is inherent in this behalf. An argu- 
[ment is unacceptable that although it had 
this power wliich it conferred upon .^its 
Speaker under Rule 104, but by malnng 
|that rule it lost that power for ever and 
after the maldng of the rule the power 
can only be exercised by Mr. Speaker, or 
not at alL Rule 104 is one of the Busi- 
ness Rules, and Rule 121 within the same 
contains a provision for suspension of any 
rule riiade by the House. . There' is no- 
thing referred to either in the Business 
Rules or in any provisions of the Consti- 
tution which justifies the argument that 
by maldng Rule 104 the' Haryana Legisla- 
tive Assembly lost its power and privffege 
to punish a member of it for its contempt 
as explained ' above. So this argument 
does not prevail on the side of the peti- 
tioners. Sub-article (1) of Article 189 
gives a right of vote to a member in 
determination of questions before the- 
House of Legislature of a State, but the 
[Suspension of a member from the House 
in , exercise of its power and piivilePe 
.imder Article 194(3) is not causing any 
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vacancy in the House in the sense ini 
which the same is used in the remainirtgl 
sub-articles ol . Article ■ 189 and in Arti-! 
cle 190. Suspension does not cause a 
vacancy in the House of Legislature, ^d 
it merely enforces absence . from service 
of the House as a. measure , of pimishment 
for contempt of the House, as in this' case, 
on accotmt of a member’s -disobedience 
and defiance , of the Chair and for dis- 
orderly conduct When such absence is| 
enforced by the House in exercise of its! 
power and privilege imder Article 194(3)' 
then the right of vote is not taken away 
from that member but he is only placed 
in the. same position as if he . was not pre-, 
sent in the Housa What is guaranteed 
as a right of vote is to, a member, present 
in the House. . So far as -the right of free- 
dom of speech in the House as referred 
to in sub-article (1) of Article 194 is con- 
cerned, in that very sub-article it is 
clearly stated that such a right is subject 
not only to the provisions of the Consti-i 
tution but also to the Business Rules of a 
House of Legislature and it has already 
been pointed out that the Business Rules 
of the Haryana Legislative Assembly re- 
quire a member to obey the Chair and to 
conduct himself in the House in an order- 
ly manner. Apart from the rules, there 
inheres in the Haryana Legislative As- 
sembly power which is necessary for its 
own fimctioning to punish its members 
for its contempt on account of their dis- 
orderly conduct or disobedience and fin- 
ance of the Chair. So, the right of free- 
dom of speech in the House , as in sub- 
article (1) of Article 194 is not unrestrict- 
ed and uncontrolled as has been contend- 
ed on the side of the petitioners.' ' 'Hie 
suspension of the petitioners was thus not 
illegal and so the jurisdiction of this 
Court with regard to the- proceedings of 
the House on February 5, 1969, is' ex- 
pressly barred by Article '212(1). Conse- 
quently this argiiment on the side of the 
petitioners cannot be accepted. 


18. The third argument of the learned 
coxmsel for the petitioners was that the 
whole of the proceedings of the Haryana 
Legislative Assembly after February 5, 
1969, up to the date of passing of the 
appropriation bUl for the year 1969-70 
must also be struck down as -illegal and 
unconstitutional, but the argument, had 
its basis in the last- argument on -the side 
of the petitioners as above. It was urged 
by the learned' counsel that because 'the 
suspension of the petitioners was illegal 
and not according to the Constitution, 
therefore, all proceedings of the House, 
after the petitioners were forcibly pre- 
vented from exercising their right of vote 
in it according to Article 189(1) and right 
of freedom of speech according to -Arti- 
cle 194(1) on account of their suspension,' 
were illegal and contrary to those pro-vi- 
sions of the .Constitution, So everytlung 
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done and every decision taken, or pro- 
ceedings had or bills passed by the Hary- 
ana Legislative Assembly after February 
5,, 1969, were illegal and unconstitutional. 
It is, as stated, immediately apparent that 
this could only come in for consideration 
if the second argument on the side , of the 
petitioners, as above, had prevailed, but 
thait argument having not been accepted,, 
this approach obviously cannot be accept- 
ed either. There was nothing illegal or 
unconstitutional in the suspension of the 
petitioners, and the consequence as urged 
on the side of the petitioners, therefore, 
does not follow. 

19. The last argument urged by Mr. 
M. C. Cha^a on behalf of the petitioners 
was that the suspension of the petitioners 
was mala fide, an argument which at 
least has not been comprehensible to me. 
If, as has been found to be the power and 
privilege of the Haryana Legislative As- 
sembly, the -House in exercise of such 
power and privilege suspended the peti- 
tioners from the service of the House in 
a lawful and constitutional manner, how 
could the vote of the House be described 
as mala fide? How can any motive be 
attributed to- the vote in the House? In 
my opinion the vote in the House of 
Legislature cannot ever be said to be 
m^a fide. If the House surpasses its 
constitutional limitations, its action will 
be open to question on the ground of un- 
constitutionality, but even then it will 
not be described as mala fide. tThe leani- 
ed counsel for the petitioners urged that 
there was political intrigue in the Con- 
gress party, there were defections and re- 
defections, and there prevailed xmcertain- 
ty on the political canvass of Haryana, 
and so it was to ensure majority of his 
party that of the respondents, respondent 
2 manoeuvred to obtain suspension of the 
petitioners. This ignores xmdenied facts. 
The opposition had not the courage to 
challenge the Government to a division 
on the' motion of thanks to the address of 
the Governor, which was carried in the 
House by voice vote; the opposition was 
defeated on the motion for suspension of 
Eule 104 by nine votes; apd it was defeat- 
ed on the motion for actual suspension of 
the petitioners again by a margin of nine 
votes; and all the time the petitioners 
were voting in opposition. Thereafter 
the opposition did not have the courage 
to stay in the House and contribute its 
share of the responsibilities and duties to 
the House as a responsible opposition, 
because it walked out of the House, never 
attending the proceedings. At no stage 
.was there the least possible chance of res- 
pondent 2’s Government being ever de- 
feated when the question came to a vote 
before the House. What went on behind 
scene is a matter utterly and entirely 
Irrelevant so far as this Court is concern- 
ed, and, as I have said, it is to be regret- 
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ted that such matters were brought in as 
part of fee averments , and allegations by 
fee petitioners in their' petition. Factually, 
therefore, there is no basis in fee' allega- 
tion of mala fide on fee side of fee peti- 
tioners so far as any of the respondents 
and particularly respondent 2 is concern- 
ed. It is an allegation which has been 
made_ in a most reckless manner and has 
not, in the least, even a shadow of sug- 
gestion in fact in support of it; So this 
argument obviously must be rejected. 

20. It was pointed out by Mr. Nam- 
byar feat in their petition the petitioners 
have totally suppressed their part of the 
conduct both on February 4 and 5, 1969, 
in feat they persistently disobeyed and 
defied fee Chair and their conduct was 
not, in fee least, orderly in the House. 
They also suppressed fee fact that after 
fee introduction of the budget the oppo- 
sition walked out and took no part in fee 
proceedings of the House in regard to the 
acceptance of budget estimates, money 
^ants and fee passage of the appropria- 
tion bni. He referred to this observation 
of Viscount Reading C. J., in Rex v. Ken- 
sington Income Tax Comihissioners, (1917) 
1 KB 486, at p. 495. "Where an ex parte 
application has been made to this Coiurt 
for a rule nisi or other process, if fee 
Court comes to the conclusion that fee 
affidavit in support of fee application was 
not candid and did not fairly state fee 
facts, but stated them in sudi a way as 
to mislead fee Court as to the true facts, 
thev Court ought, for its own protection 
and to prevent an abuse of its process, 
to refuse to proceed . any further wife 
fee examination of the merits. Tliis is- a 
power inherent in fee Court, but one 
which should only be used in cases which 
bring conviction to fee mind of the Court 
feat it has been deceived.” On this con- 
sideration also fee petitioners are not 
entitled to tiie exercise of the discretion 
of this Comt in their favour so far as 
Article 226 of the Constitution is con- 
cerned. 

21. In consequence, this petition of fee 
petitioners is dismissed with costs, coun- 
sel’s fee being Rs. 500/-. 

22. HARBANS SINGH, J. : I agree, 

23. MAHAJAN, J. : I agree. 

Petition dismissed. 
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Civil P. C. (1908); O. 5, Rr. 10 (Punjab), 
20 and 20-A and S. 115 — Mode of service 
of sununons — Not in accordance with 
provisions — Objections to, raised for first 
time in revision — High Court will not 
interfere. 

Where in the first instance summons , 
was issued to the defendant and when no 
report had been received an order for 
service by registered post was made, and 
before any summons was returned un- 
served to the Court, the .order for sub- 
stituted service under O. 5, R. 20 was 
made: 

Held that both orders were not in ac- 
cordance with the provisions of the Code. 
But where the defendant had Imowledge 
of the legal position and when an ex parte 
order was passed, in the proceedings for 
setting aside it he never raised any objec- 
tions in either of the Courts below, the 
High Court will not interfere in revision, 
as it would be a denial of justice to re- 
mand the case at such a late stage. 

(Para 6)' 

Cases Referred: Chronological Paras 

(1965) 1965 Cur LJ 709 (Punj), 

Jaswant Kaur v. Ravinder Singh 5 
(1959) AIR 1959 Punj 467 (V 46) = 

60 Pun LR 374, M. G. Dua v. 

M/s. Ballimal Nawal Kishore 4 

P. S. Jain with V. M. Jain, for Peti- 
tioner. 

ORDER: — This is a rule at the instance 
of the judgment-debtor directed against 
the appellate order of the Additional Dis- 
trict Judge, Hissar, who, on 6th of Febru- 
ary, 1968, declined to set aside an ex parte 
decree passed in favour of the plaintiff- 
respondent and against the petitioner fbr 
a sum of Rs. 669/30 on 5th of March, 1965. 

2. The svut was filed by the plaintiff- 
respondent, Hissar Iron and Mechanical 
Works against Bhagwan Gold and Silver _ 
Store, Eewari, on .15th September, 1964, 
for recovery of Rs. 669-30. The first order 
of the Court was, passed on 16th of 
September, -1964 for summoning of tire 
defendant for 6th of November, 1964. On 
6th of November, 1964, the summons which 
had been issued to the defendant had not 
. been returned and the Court ordered that 
a registered cover should be sent to the 
defendant for 18th December, 1964. On 
the registered letter, the defendant is 
stated to have refused to accept it on 11, 
December, 1964! It has - to be observed 
that the summons had been sent in the 
first instance to the defendant for ap- 
pearance on 6th of November, 1964. The 
Court then directed a proclamation to be 
issued under O. 5, R. 20 of the Code of 
Civil Procedure in 'Jaggat Weekly* for 
18th of February, 1965. The notice ap- 
peared in this paper and the defendant 
did not turn up oh, the date of hearing. 
An ex parte decree was accordingly passed 
against tlie petitioner on 5th of March, 
1965,. / 


3. In the application filed for setting , 
aside the ex p'^e decree the- only point ; ; 
taken up was that the defendant was not ’ 
a subscriber of 'Jaggat Weekly,’ Both the , 
Courts below ■rightly held that this ob- • 
jection .was devoid of aiiy force and sub-, 
stance. The application for restoration of ' 
the suit and setting aside of the ex paiie 
decree was accordingly dismissed. The 
Additional District Judge, Hissar, having 
upheld the order of dismissal in appeal on 
6th of February, 1968, the defendant judg- , 
ment-debtor has , come to this Court in 
revision. . ' ^ . 

■4. Mr. Jain, the learned counsel for the 
petitioner, no' longer subscribes to the ob- 
jection which was taken by the , judgment- 
debtor before the Courts belovv. ,He noy7 
submits that no basis existed for an order,’ 
for substituted services, to be effected on 
the defendant. Tiis argument,, in the first, ■ 
instance, is based on the amendment made 
by the Punjab High Court in R, ,10 of 
O. 5 of the Code of Civil Procedure which 
says that; — 

"Service of the summons shall be made 
by delivering or tendering a; copy thereof 
signed by the' Judge or such officer as he 
appoints in this . behalf, and sealed -with 
the seal of the Court.’’ ■. " 

A proviso was added in the amendiheht In- 
troduced in respect of Punjab on 24th of 
November, 1927, this being:-*- 

"'Provided that in any case if the pla&- 
tiff so wishes, the Court may serve the • 
summons in the fest instance by register- . • 
ed post (acknowledgment due) instead of 
in the mode of service laid down in this 
rule.” 

Mr. Jain submits that in the first instance 
summons was issued for the service of the 
defendant and no report had been received 
when an order for service by registered 
post was made. It is contended 'that the ; - 
prowso only empowers the Court to issue , 
summons by registered post in the first 
instance and not after another mode for . 
service has been adopted. There is autho- 
rity in support of this -view of Chopra, J. . 
in M. G.-' Dua v. M/s. Balli Mai- Nawal 
Kishore, (1958) 60 Pun LR' 374 = (AIR . 
1959 Punj 467). 

5. The second argument on which Mr, , 
Jain supports -this petition is based on the 
provisions of R. .20-A of O. 5 of the Code 
of Ci-vil Procedure. Under this rule:— 

"(1) Mfiiere, for any 'reason whatsoever, 
the summons is returned unsefved, the 
Court may. either in lipu oL or in • addi- 
tion to, the manner provided for service 
of summons in the foregoing rules, direct 
the summons to be served by registerea 
post addressed to the defendant or his 
agent empowered to accept service at the 
place where the, defendant or his agent 
ordinarily resides or carries on business .on 
personally works for gain. 
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It has been ruled by the learned Chief 
Justice of - this Court m Jas^^^ant Kaur v. 
Eavinder Singh, 1965 Cur LJ 709 (Piinj), 
that Order 5,- Eule 20-A has no ap- 
plication where the summons ■ was never 
returned unserved' to the Court when the 
order for substituted service was made. 
The trial Court, according to the principle 
laid down in this authority, has no power 
to have recoiurse to substituted method of 
service until the prerequisite mentioned 
in E. 20-A(i) has been complied with. 

6. There is some force in the conten- 
tions raised by the learned counsel for the 
petitioner, biit these objections were never 
raised either before the Court of first in- 
stance or -the lower appellate Court. The 
petitioner is presumed to have had know- 
ledge of the legal position and such a long 
'delay in making a point for the first time 
in re-vision before this Court cannot be 
coimtenanced. It would be recalled that 
the suit was instituted as far back as '■1964: 
and it -would be a denial of justice at this 
stage to order a, remand of this case for a 
fresh decision on merits. Itwas the busi- 
ness of the defendant to have raised these 
points before the trial Court and the lower 
appellate Court as perhaps it may have 
been found necessary on an examination 
of objections to have evidence tliereon of 
the parties. 

7. In this -view of the' matter, I decline 
to interfere in revision which would stand 
^smissed, -without any order as to costs, 

Ee-visiqn dismissed. 
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HAEBANS SINGH AND ' 

-S. S. SANDHAWALIA, JJ, 

State of Punjab and others. Appellants 
y. Kirpal Singh and others, Eespond^nts. 

Letters Patent Appeal No. 159 of 19S^, 
D/-15-12-1969, against judgment of Bal 
Eaj Tuli J., D/-20-12-1968 reported in 1969 
Ser LE 120 (Punj). 

(A) Constitution of India, i&t. 16 " 
Equality of opportunity in matter of public 
employment — Punjab Police Eules E. 13 
' — Police employees on eligibility lists 'C’ 
and 'D’ — Prescription of any method for 
selection from the said lists for sending 
employees to relevant training courses — 
'Article IG not infringed. 1969 Ser LE 120 
(Punj), -Eeversed. 

.Police employees whose names are home 
on eligibility lists 'C’ and 'D’ have no in- 
defeasible right to attend corresponding 
training courses for promotion and any 
method of making a selection from the said 
lists -win not involve a -violation of the 

BN/Di^/A455/70/MLD/C 
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equality of opportunity - guaranteed by 
Art. 16. 1969 Ser LE 120 (Punj), EeversedL 

(Para 10) 

An employee has no fundamental right 
of promotion and as such cannot claim an 
inalienable right to each of a number of 
stages which may lead to such promotion 
if -the authority in accordance -with pre- 
scribed rules, if any, does not deem him 
fit. All -that he coiuld possibly . claim is 
that he he equally considered at these re- 
levant stages. (Para 14) 

Article 16 does not lay down any rule 
of abstruse and mathematical equality qua 
the employees of the State. After con- 
sidering those who may be eligible for 
promotion, the promotfiig authority is en- 
■titled to ha.ve a process of selection and 
th^ is particularly so when it is dealing 
•with a large number of employees in the 
same class. As -such there cannot be a bar 
for the prescription of reasonable rules 
wliich may be equally applicable to all its 
employees in the specific classification. 
Also it is equally entitled to prescribe 
qualification or any pre-requisite condi- 
•tions for promotion, Case law discussed, 

(Para 11) 

(B) Civil Services — Punjab Police 
Eules (1934), Rule 13 — Eligibility lor 
promotion — Prescription of qualification 
for being eligible — Not incumbent on 
Government to pro-vide the qualifications 
to concerned police employees — Em- 
ployee has no right to qualify in the course 
merely because it is conducted by Govern- 
ment: 1969 Ser LR 120 (Punj), Eeversed. 

(Paras 16, 19) 

(C) Ci-vil Services — ■ Punjab Police 

Rules (1934), R, 13.10 — Instructions 
issued by 1. G. P. — Creation of Promo- 
tion Committee under instructions for 
making selection for Upper School Course 
from amongst confirmed Assistant Sub- 
Inspectors — , Instructions also mailing 
qualification of Upper School Course the 
sine qua non for bringing the name of 
Assistant Sub-Inspectors to list 'E’ — In- 
structions direct in conflict -with corres- 
ponding provisions of Police Eules — In- 
structions are invalid. 1969 Ser LE 120 
(Punj), Affirmed. (Para 21) 

Cases Referred: Chronological Paras 

(1969) AIE 1969 Punj 161- (V 56) = 

1968 Cur LJ 846, Union of India 
v. P. C. Bahl 14 

(1969) 1969 Lab IC 56 =■ 1968 Ser 
LR 808 (Punj), Pikirar Singh v, . 

State of Punjab ' ' 14 

(1967) AIR 1967 SC 1910 (V 54) = 

■1967-1 Ser LR -907, Sant Ram 
Sharfna v. State of Rajasthan 13, 20 
(1966) AIR 1966 SC 175 {V 53)= 

.1964-2 SCR 279, G. S. Rama- 
swamy v. I. G. P. of Mysore 14 

(1964) AIR 1964 SC 179 (V 51) = 

1965-2 Lab LJ 560, T. Devadason 
y. Union of India JO 
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A.I.B. 


(1962) AIR 1962 SC 36 (V 49) «■ . ' 

1962-2 SCR 586, General Manager ' 

S. Ely. V. Rangachari 10 

(1961) AIR 1961 Ker 155- (V 48) == ' 

ILR • (1961) 1 Ker 430, _ V. K, . 
Nambudiri v. Union of India 12 

(1961) AIR 1961 Mys 247 (V. 48), N. . 

Rudraradhya v. State of Mysore 12 
(1957) AIR 1957 Pat 617 (V 44) = 

ILR . 35 Pat 1, Sukhnandan, 

ThaJcur v. State of Bihar 12 

(1956) AIR 1966 SC 520 (V 43) =! 

1956 SCR 357, Banarsidas v. State 
of U. P. 11 

(1953) AIR 1953 Hyd 298 (V 40) - 

ILR (1953) Hyd 498,. Mohmed 
Hussain y. State of Hyderabad , 12 

(1952) AIR 1952 Trav-Co 7 (V 39) 

1951 Ker LT 385, Vishnukrishnah 
Hamboodiri v. K N. Kripal 12, 25 

B. S. DhiUon, Advocate General, Pun- 
Sab, for AppeRanIs; Abnasha Singh, for, 
Respondents. 

JUDGMENT: — The Constitufionat yaU- 
dity of the Instruction No. 21146-206/B 
dated the 25th of August, 1964, issued by 
the Inspector General of Police, Punjab, to 
cR Heads of the Police Offices, and also 
its conflict with ■ffie relevant Punjab Police 
Rules are the primary questions which fall 
for detemunation in these five Letters 
Patent Appeals (159, 137, 165 of 1969, 471 
and 527 of 1968) and two writ petitions 
(2245 and 2348 of 1968). Common ques- 
tions of law, and fact, arise in these cases 
and we deem it expedient to deal with. aU 
of them by this judgment, 

2. The facts in Letters Patent Appeal 
No. 159 of 1969 (The State of Punjab v. 
Kirpal Singh) alone may be first noticed 
in detail. The respondent Kirpal Singh 
enlisted as a Foot Constable in the Punjab 
Police in 1941 and after promotion as Head 
Constable was confirmed as such in the 
year 1951. Dismissed on a ch^ge of cor- 
ruption after a departmental enquiry, he 
wag. however, reinstated on the 18th of 
February. 1956, and subsequently his name 
was brought on the provisional list 'D’ 
maintained under Rule, 13.9 of the Punjab, 
Police Rules in the year 1957. Having 


Section 221, In<Kan Penal Codb On;: ap- 
■peal, however, he was , acquitted on the 
21st of April, 1967, and was subsequently, 
reinstated in service , on the 26tK of May, : 
1967, , Subsequently , a State appeal against 
■his acquittal, was dismissed in, limine' by 
a Division Bench of - the High Court on the 
i4th of September, .1967, , _ . 

3. According to the allegations in tEe 
writ -petition by, the respondent Kirpal 
Singh, during the period of 29 months, fo^ . 
which he renaained suspended owing to , 
the above said criminal case, a number of 
officiating Assistant Sub-Inspectors junior: 
to him were sent to tmdergo the Upper 
School Course Training at Phillaur and bn 
completion thereof were confirmed as As- 
sistant Sub-Inspertors and subsequently, 
also promoted as ' Sub-Inspectors of the 
Police. These aUegations, however, stand 
denied - bn behalf of the State. It is also; 
the admitted case that two adverse reports 
dated the 30th of November, 1964, and the 
22nd of April, 1965. suggesting unreli- 
ability, corruption and harboming of cri- 
minals were conveyed to the respondent 
and his representations against these ad- 
verse reports w^re rejected after consi- , 
deration. In September, 1967, . after bis 
reinstatemeht, Klirpal Singh ’ respondent 
applied for being deputed for training in 
the Upper School Course at PhUlaiir but 
■flie Assistant Inspector General of Police 
declined the request on the groimd that as 
yet the appeal filed by -the- State agai^ 
his acquittal was still pending, in the . High . 
Court. The respondent then represented 
and interviewed the Inspector General of 
Police, Punjab, and was informed -that the 
selection for the Upper School Coiurse-was 
to be made by a Departmental Promotion . 
Coihmittee (hereinafter referred ' to . as 
Committee)- consisting of the Deputy Ins- 
pector General of Police. of the range and 
two Superintendents of Police. The res-; 
pondent appeared before . this Comihittee 
but was not selected, but later, on the 26th - 
of Marcb 1968; he', appeared before this 
Committee and was recommended for 
training but since he was over-age his case 
was sent for approval to the Inspector 
General of Police -for, relaxation of the ' 


qualified in the Intermediate School 
Couf se at "the Police Training School . at 
Pliillaur in 1961, the name- of the respon- 
dent was -placed on the confirmed list 'D’ 
Under 'the rule above said. Thereafter, he 
was promoted as an officiating Asstt. Sub- 
Inspector and Ms name appeared at No. 1 
in -the 'D’ list whilst the other respondents 
in the writ petition filed- by him figured 
below him. In October 1964, wMlst at- 
tached to the Criminal Investigation 
Agency of the Government Railway Police 
at Ambala Cantonment the respondent was 
implicated and tried on a criminal charge 
along with one Raifieshwar pick-pocket 
and was competed, by the Special Railway 
Magistrate, Ambala Cantonment, .imdei; 


age hrait. The Inspector General of Police , 
directed the • respondent to appear before 
another Committee wMch after interview- , 
ing him maide a conditional 'order that If 
there were good reports of the respondent 
during the next 6 months and further that 
the district authorities recommended him' 
then the respondent would be sent for the , 
Upper School Course at Phillaur. . In. \ 
Sentember, 1968,. Shii Daljit Singh' 
Dhillon, Assistant Inspector ..General of 
Police made only one recommendation per-, 
tairiing to the respondent for the relaxa- . 
tion of the. age limit and the matter was 
considered, by a Committee consisting of ; 
Shri A. S. Midha, Deputy Inspector Gen^ 
ral of . Pobce (C, I. D,), Shii Parkash , 
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Chand, S^stant Inspector General ,pf 
Police (I) and Shri B. E. K!^appor, Assis- 
tant Inspector General of Police (II). This 
Connnittee, however, lejected the name of 
the respondent without interidewing him. 
and the allegations of the respondent in 
the writ petition were that this rejection 
was based on the warnings and adverse 
r^arks earlier communicated to him and 
also for the reason that he, had not been 
confirmed as an Assistant Sub-Inspector. 
These allegations are not admitted on 
behah of the State and the position talcen 
up was that the Committee had talren into 
consideration the record of the respondent 
Kirpal Singh as a whole and, therefore, 
did not recommend his name for relaxa-, 
tion of the prescribed age^ limit. The res- 
pondent then filed the writ petition which 
stands allowed by the learned Single 
Judge and is the subject-matter of the ap- 
peal under Cl. 10 of the Letters Patent, 

4. The police force within the States of 
Punjab and Haryana is constituted imder 
the provisions of the Police Act of 1861. 
Detailed rules, however, for the govern- 
ance thereof have been framed and are 
styled at the Punjab Police _Eules 1934 
(hereinafter called the Police^ Eules). 
Therein Chapter XIII of the Police Eules 
relates to promotions and contains the re- 
levant provisions which fall for considera- 
tion in an these cases, pie primary rule 
for promotion is laid out in 13.1 sub-cL (1) 
and is ih the following ternis: — ■ 

"Promotion from one rank to another, 
and from one grade to another in the same 
rank, shall be made by selection tempered 
by seniority. EfBciency and honesty shaE 
be the main factors governing selection. 
Specific qualifications, whether in the 
nature of training comses passed or practi- 
cal experience, shall be carefully consider- 
ed in each case. When the qualifications 
of two officers are otherwise equal, the 
senior shall be promoted. This rule does 
not affect increments within a time-scale.” 
For the pinposes of regulating promotion 
amongst enrolled police officers Chapter, 
Xni provides for six promotion fists, 
namely. A, B, C, D, E and F to be main- 
tained’ rmder the relevant provisions of 
Chapter XIII is necessary. Eule 13.5 pro- 
vides for the promotion to the Selection 
Grade from amongst the enrolled Const- 
ables and lays down the basic qualifica- 
tions for such promotion. list A of eligi- 
ble Constables fit for. promotion to the 
selection grade is enjoined, by Eule 13.6 
whilst Eule 13.7 provides for two, parts 
of list B from which selection for the 
candidates for admission to the courses'in 
the, Police Training School at PhiUaur is 
to be made. Eule 13.8 provides that a 
list C of Constables who have passed the 
Lower School Course at Phillaur and are 
considered eligible for promotion to Head 
Constables be maintained-, and therefrom 


promotions shall he made In accordance 
with the , ■ principle.s described in sub- 
rules (1) and (2) of E. 13.1. Similarly 
Eule 13.9 enjoins the maintenance in card 
index from of those Head Constables who 
had passed Lower School Cojrrse and the 
Intermediate School Course and -are fur- 
ther approved by the D. I. G. and normal- 
ly officiating promotion to the rank of As- 
sistant Sub-Inspector is to be made from 
this fist List E maintained' unEer E. 13.10 
■in the same order pro-vides for a list of 
all Assistant Sub-Inspectors who have been 
approved by the D. L G. as fit for trial 
in independent charge of a police station 
and promotion to the rank of Sub-Inspec- 
tors is normally to be made from this list. 
Identical provisions for maintaining list F 
for promotion to Inspector is enjoyed by 
Eule 13.15, whilst "the rest of the pro-vi- 
sions of the Chapter provide for the an- 
nuffi confidential reports; probationary 
period^ of promotion and spedal promotion 
to recipients of the President’s Police and 
Fire Services Medal and the Police Medal 
etc. It deserves mention that -the power 
to make promotions amongst gaze-tted of- 
ficers and from non-gazetted to gazetted 
rank vests in the locffi Government with 
the concurrence of the Governor tmder 
Eule 13.3. 

>s 

5. A n ana lyas of these prowsions in 
Chapter Xjuul discloses tliat selection is the 
key-note for the promotion to the next 
rank for the members of the police force. 
Efficiency and integrity have been made 
the premier factors influencing selection 
wh^ specific qualifications, practical ex- 
perience, passing of the requisite training 
courses and other tilings being equal senio- 
rity, and various other factors also neces- 
sarily enter for consideration in the pro- 
cess of selection. It is e-vident that for the 
purposes of selectioni the rules pro-vide a 
number of steps or stages before the final 
stage of promotion to the next higher 
rank. To take the matter at the lowest 
nmg of promotion from the rank of en- 
rolled Constables to that of Head Con- 
stables -the relevant rules pro-vided for the 
first step of eligibility in the shape of basic 
qualifications of physique, education, 
Character etc. and further -provide for an 
objective standard of awarding marks for 
various qualifications -under Eule 13.5, 
Then falls the next step for bringing a 
limited number of eligible names on List 
'A’ succeeded by bringing -the name of a 
selected police constable on either of the 
-two categories of List 'B’ in Eule 13.7 from 
which again selection is made for the 
Lower Course or for other Special Courses 
at the Police Training School', Phillam:. A 
candidate so selected may or may not suc- 
cessfully cross the hurdle of qualifying In 
such a course. If he has done so, his 
eligibility and the fact of ha-ving passed in . 
the Lower School Course may entitle him 
fq be brought on fist 'C’ rmder Eule 13,8. 
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Even this does not guarantee automatic . 
promotion to the rank of Head Constable. 
Such promotion has yet to satisfy the- sub- 
•jective test of the promoting authority, .in 
consonance with the basic provisions of ' . 
Rule 13.1 sub-clauses (1) and (2). After 
these are satisfied a .Constable, may be 
promoted to officiate as a Head Constable 
and having satisfied the conditions of ser- 
vice may then be confirmed as such.- It 
thus appears tliat an enlisted. Constable 
has to cross a hierarchy of hurdles or 
stages before he finally acliieves promotion 
to the rank' of Head Constable. Shnilarly 
identical procedures are laid down in the 
Rules for promotion to the next higher 
ranks of the Assistant Sub-Inspector, Sub- 
Inspector and to tliat of an Inspector of 
Police. .... 

G. The provisions of Chapter XHI of , 
the Rules supplemented, where necessary, 
by instructions and longstanding practices, 
rgovemed the mode of promotion of the 
non-gazetted ranlcs of the pohce force. 
However, in 1964 the impugned instruc- 
tion was issued by the Inspector General 
of Police, Punjab; and if is necessa^ -to 
reproduce the relevant parts thereof in 
extenso: — 

"From ] 

Sardar Gurdial Singh, I. P'., 
Inspector-General of Police, 

Punjab. 

To. 

All Heads of Police Offices in the Pun- 
jab. No. 21146-206/B, dated, Chandigarh 
the 25th August, 1964. . 

Subject; Promotion system in the 
Police Department, , Depart- 
mental promotion Coinmit- 
tees at various levels. 

Memo. 

The system of promotions In the Police 
Department has been engaging our atten-' 
tion for some time past. In January, 1962, 
a committee consisting of Range D. Is. G. 
and AIG/GRP was fonhed to look into the 
matter of promotions in pursuance of a 
decision taken in the Senior Administra- 
tive officers Conference. ’ Prior to the ap- 
pointment of this committee, another comi- 
mittee had also • examined , this matter. 
Both the Committee recommended the 
constitution of departmental promotion 
.committees at various levels to examine 
the promotion cases of Police -personnel. 
The two committees also put forward 
various proposals , relating to such like 
matters as competitive examinations, 
weight to be attached to the outdoor and 
.written tests, age factor, educational quali- 
fications, record of service, etc. etc, 

2. The State Government have yet to 
take final decision on most of the recom- 
mendations of the Punjab Police Commis- 
sion which has recommended vital changes 
in the structure of the Police Organisation. 
Unless Government decisions in this re- 


gard are taken, it vdll not be worthwhile ■ 
to frame a detailed scheme regulatiiig pro-; 
motions in the department and to .t^e, ' 
necessai'y. steps to amend. the relevant ' 
Punjab- Police Rules. In the. meantime it ... 
is considered necessary that steps should 
be talcen to ensure that the promotions 
are made- on merit and extraneous in-: . 
fluences do not come into play mth regard '. 
to them. ■ It is, therefore, proposed to set , 
up Departmental Promotion Committees ■ 
at various levels; It. has been decided that ' 
the scheme explained . belovr should come, , 
into force with immediate effect;-:- 
(a) to (j) x ; X . X , x” , 

The rest of the above instruction created 
Promotion Committees at different levels . 
for the purpose . of selecting police per- 
sonnel for undergoing various training 
courses conducted at the Police, Training 
School at Phillaur. ; For example para 2(c) ‘ 
created a Promotion Co m mittee consisting 
of the D. I. G. of the range along with two 
Superintendents of Police for malting,, 
selections for the Upper School Course at . 
PhiUaur from arhongst the' confirmed As-, 
sistaht Sub-Inspectors of Police. ■ The age:, 
limit, ‘and the basic qualifications etc: for 
malting this selection were also- prescrib- 
ed therein. It was further prowded tliat 
after the completion of the UPPer School 
Course, the names of tjie successful of- 
ficers should be brought on list 'E' in_ ac- 
cordance with the order of.merit obtained. . 
by them in the examination at th? Phil- 
laur School and that promotions to the ■ 
rank of Sub-Inspectors , was to be made 
from such a list -E’ in accordance vhm 
the seniority of the officers on it. Tdehti-. 
cal provisions and- Promotion Committees 
were constituted for the purpose of selec- 
tion to the Intermediate School Course and 
for the Lower School Course conducted at 
the Police Training SchooL : A pro'tision 
for exemption from the age limit prescrib- 
ed in the impugned instruction was also ' 
provided and an ancillary provitioh re- . 
garding the Government • Railviay Police, . 
the Punjab Armed Police and regarding 
the superseded officers etc, was' also ''ihade 
therein, ‘ . ' ‘ - - ' - - 

7. The" above-said instructions ' were 
impugned in a number of writ petitions on 
the ground of -being contrary to the cor- 
responding; Pimjah Police Rides. bn the 
subject. In two writ petitions out of 
wliich L. P. As. Nos, 159 and 165 arise, a , 
contention tliat these instructions were , 
violative of the fundamental right of the 
police employees and. that these \vere 
contrary to the prolusions of .;ArL 16 seems . 
also to have been raised, though it does , 
not find specific mention in the .v.rrit peti- . 
tions. ' The learned Single, Judge in al- 
lowmg the writ petitions which are the, 
subject of the above-said two - Letters 
Patent Appeals in elaborate judgments ac- 
cepted both these Contentions. It is the 
correctness of this view, which has been- 
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the subject of challenge by the State in 
Letters Patent Appeals Nos. 159 and 165 
along ' with the connected ■ appeals. In 
view of the fact that elaborate arguments 
have been advanced, we find it necessary 
to briefly summarise the findings of the 
learned Single Judge in L. P. As. 159 and 
165 which are as follows; — 

(i) that a police officer whose name, is 
borne on list 'D’ maintained under K. 13.9 
has an inalienable right to go through the 
Upper School Training Course at Phillaur 
and he cannot be deprived thereof by pre- 
scribing any method for selection for that 
Course or by prescription of any age 
limit; • 

(ii) the refusal to send an Asastant Sub- 
Inspector, whose name is home on list 'D’ 
to the Upper School Training Course at 
Phillaur in order to qualify for his name 
being brought to list 'E’ amounts to inter- 
ference with his ftmdamental right 
guaranteed under Art. 16 of the Constitu- 
tion fof seeking promotion to a higher 
post; 

. (iii) that it is the inalienable right of a 
Head Constable, whose name appears on 
list 'C’ to undergo the Intermediate School 
Training Course in case he is wiling to 
do it and no obstruction can be placed in 
his right to do so; 

(iv) that if the Government prescribes 
any qualifications for being eligible for 
promotion it must "also provide opportimi- 
ty to the officer concerned to acquire that 
qualification and if tire examination or 
training course is held or conducted by 
the ■ Government, every officer willing to 
xmdergo that examination or course in 
order to qualify himself for promotion has 
a right to pass that exaimnation or to go 
through that comse. No obstacle can be 
placed in his way by prescribing a method 
of selection, of age limit; - 

(v) that the impugned, instruction is 
contrary to the corresponding provision of 
tlie Police Eules and- is against the old 
practice (under which every A. S. I. borne 
on 'D’ list was in due course of time en- 
titled to go for tlie Upper School Training 
Course) and hence invalid. Further no 

, provision prescribing a method for selec- 
tion for those eligible to attend the Upper 
School Training Course can be provided 
by mere instructions which have no statu- 
tory force; . 

(vi) Fixation of age at 45 years by the 
instructions for eligibility for the Upper 
School Training Course is arbitrary and 
contrary to the Police Rules; . 

(vii) that these instructions by the Ins- 
pector General have not been approved by 
the Government; and 

(viii) that the adverse remarlcs made 
against Kirpal Singh respondent on the 
basis of ,an earlier crimirial case cannot 
be a matter for consideration after his 
acquitt^ by a’ competent Court, 


8. For the sake of convenience we 
would first take up the findings Nos. (i), 
(ii) and (iii) of the learned Single Judge 
as common arguments, for and against 
these, ha,ve been addressed by the leariied 
counsel for the parties. •, These findings 
have been strenuously, assailed by ffie 
learned Advocate-General for the ' State 
of Punjab on the groimd that Article 16 
of the Constitution does . not lay down 
that each police officer whose name is 
home on an eligibility list is absolutely 
or mathematically equal to the others on 
the_ said list, nor does it guarantee that a 
police officer has an indefeasible right to 
undergo training Courses conducted by 
the State for selected personnel, and 
lastly nor does Article 16 preclude the 
State from prescribing a reasonable mode 
for selecting the more efficient, honest 
and suitable persons out of large munber 
of police employees for sending them to 
these training coimses with a view to 
their subsequent promotion. 

9. - To appreciate the rival contentions ' 
the provision of Article 16(1) and (2) 
around which the basic argument revolv- 
ed deserves notice and is in the following 
terms: — 

"16(1). There shall be equality of op- 
portunity for all citizens in matters relat- 
ing to employment or appointment to any 
office imder the State; 

(2) No citizen shall, on grounds only 
of religion, race, caste, sex, descent, place 
of birth, residence or any of tliem, be in- 
eligible for, or discriminated against in 
respect of, any employment or office 
imder the State.” 

A long line of precedent has settled the - 
'law that the provisions of the abovesaid 
Article guarantee an equality of oppor- 
tumty both at the stage of original ap- 
pointment and also at the stage of sub- 
sequent promotion. It is equally axi- 
omatic, however, that this equality of 
opportunity qua promotion only envisages 
that the ehgible employees shall be con- 
sidered for the same and it does not gua- 
rantee any indefeasible right to promo- 
tion. The learned Single Judge has 
opined that a police employee of the 
State has a fundamental right to the 
steps -vi^hich may precede his ulti-; 
mate promotion to the higher ranli 
Whilst construing the conflict of the 
impugned instruction with the relevant 
Police Rules, the , learned Single 
Judge had at great length elaborated the 
principle and cited authority in support 
of his finding. However, in arriving at 
the finding regarding the fundamental 
right of the respondents in L. P. As. 159 
and 165 of 1969 to attend the Upper 
School and the Intermediate Training 
School Courses at Phillaur and the conse- 
quent constitutional invalidity of the im- 
pugned instructions, the learned Single 
Judge has not elaborately enunciated the 
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principle or any authority on which he 
based hims plf for coining to this conclu- 
■ sion. On a close analysis of the two 
Sudgments, however, it. , appears that 
tenor of the observations therein show 
that the learned Single Judge proceeded 
on the premises that the fact of the names 
of the respondents having been brought 
on the eligibility lists 'C’ and gave 
them an indefeasible right to attend the 
corresponding training courses and any 
method of maldng a selection from the 
said eligibility lists which may tend to 
bar this right would involve a violation 
of the equality of opportunity^ guaranteed 
by Article 16 of the Constitution. 

10. With great respect to the. learned 
Single Judge we regret our inability to 
agree. The relevant Police Rules no- 
where lay down that the names of those 
borne on the eligibility lists' 'C’ and 'D* 
would ipso facto be entitled to attend 
the training courses conducted at the 
Police School at Phillaur. Nor in our 
view can Article 16 be construed to war- 
rant that there exists ' any absolute or 
mathematical equality in all the police 
employees whose names may happen to 
be brought on lists 'C’ and 'D’ at a parti- 
cular time which would preclude the 
authority ;Erom making any selection from 
the said lists for sending employees to the 
relevant training courses.' That a doc- 
trinaire approach to the provision of 
Article 16(1) and (2) is to be avoided is 
apparent from a number of authoritative 
pronouncements by ' the Supreme Court 
and it is unnecessary to refer to all of 
them. In General Manager, Southern 
Railway v. Rangachari, AIR 1962 SC 36, 
their Lordships whilst decrying a techni- 
cal approach to Artide 16 observed as 
follows: — 

"This equality of opportunity need not 
be confused with aboslute equality as 
(tiich. What is guaranteed is the equality 
of opportunity and nothing more. Arti- 
de 16(1) or (2) does not prohibit the 
prescription of reasonable rules for selec- 
tion to any employment or appointment to 
any ofSce. Any provision as to the qualifi- 
cations for the employment or the appoint- 
ment to office reasonably fixed and appli- 
cable to all citizens would certainly be 
consistent with the doctrine of the equal- 
ity of opportunity; but in regard to em- 
ployment lilte other terms and conditions 
associated with and incidental to it, the 
promotion to a selection post is also in- 
duded in the matters relating to employ- 
ment, and even in regard to such a pro- 
/ motion to a , selection post all that Arti- 
de 16(1) guarantees is equality of oppor- 
tunity to all dtizens who enter service.” 
Again in T.. Devadasan v. Union of India, 
AIR 1964 SC 179, their Lordships whilst 
. construing the cumulative , effect of 
Articles 14 and 16 laid down the law as 
follows:. — ' 


"■What is meant , ; by equality in tffis 
Artide is, equality amongst equals. It, 
does, not prcvide that what is aimed: at' 
is an absolute equality of treatment ..to' 
all . persons in utter disregard- in every 
conceivable . circumstance' Y of the differ-, 
ences such as age, sex, education and so, 
on and so forth as may be found, amongst 
people in general. 'Indeed, v>Ahile the aim, 
of this Artide , is to ensure that invidious 
distinction" or arbitrary. ’ discrimination, 
shall not be made by the State between 
a dtizen and a dtizen who answer , the 
same description and the differences 
which' may obtain between them are of 
no relevance for the purpose of apply^ 
a particular law, reasonable dassification 
is permissible. It does not mean any-, 
thing more,” 

11. It is evident from the above that 
Article 16 does not lay down any rule of 
abstruse and mathematical equality qua 
the employees of the State. After con- 
sidering those who may . be eligible . for 
promotion, the promoting authorily .is 
entitled to have a process of selection and 
tills is particularly so, when it is dealing 
with a large number of employees in the 
same class. For this end in view there 
can possibly be no bar for the prescrption 
of reasonable rules which may be equally 
applicable to all its employees in the spe- 
cific classification. Yet again, it is equal- 
ly entitled to prescribe' qualification- 'or 
any pre-requisite conditions for promo- 
tions. All doubts on this score are laid 
to rest by the observations of .their Lord- 
ships in Banarsidas v. State of Uttar Pra- 
desh, AIR 1956 SC 520 in the- following 
terms: — 

"Article 16 of . the Constitution is.- an 
instance of the application of the general 
rule of equality laid down in Article . 14, 
with special reference to the opportunity 
for appointment and employment under 
the Government: Like ,^ other employ- 
ers, Government are also entitled to pick 
and choose from 'amongst a large nxunber. 
of Candidates offering themselves for em- 
ployment under tlie Government.” This 
right to 'pick and choose’, , as their 
Lordships have termed, is ho other than a 
right to have a process of selection. In 
a large organisation for the purpose of 
promotion, a continuous process of grad- 
ing, screening and selective testing for 
culling out a nucleus from whicli promo- 
tion is to be ultimately made- is not only 
necessary but inewtable. For purposes 
conducive to the efficiency of its employ- 
ees, the State may provide aid in ' the 
shape of training courses etc. As in the 
present case the learned Advocate-Gene- 
ral for the Punjab points out that even 
in tlie reorganised State of Punjab the 
police force consists of more than ten 
thousand Constables ' and’ corresponding 
number of higher ranks, arid at the time 
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of the issumce of, the impugned Instruc- , 
tions in the erstwhile State of Punjab, 
ih^ number of police Constables was 
much . larger. Can it be said that each 
one of them has' a fundamental right to 
go through the corresponding- training , 
coturses which are conducted at the Police ,- 
Training School at Phillaur? . We are un- 
able to subscribe to. a view .which would 
lead to this rather anomalous ■ result The 
argument ab inconvenient! apart nothing 
has been pointed out either in principle 
or authori-ty which woiild be a pointer to 
any such supposed right 

12. It, thus falls to . be determined, 

. whether a process of grading, screening 
and progressive selection for the piuposfe 
of promotion is valid and does not infringe 
the provisions of Article 16 of the Con- 
stitution. We believe it is patently so 
and apart from the fact that we see no 
bar to.it in principle, there is considerable 
support of authority for this proposition 
as well. As early as 1952 the matter 
arose for consideration in the context of 
the integra-tion of the State Forces of the 
Travancore-Cochin States with those of 
the Indian Army.' A number of officers 
of the erstwhile Travancore-Cochin State 
Forces after a process of screening and 
selection were declined appointments in 
the Indian Army. The matter came up 
before Sankaran J. in Vishnukrishnan 
Namboodiri v. K. N. Kiipalr AIR 1952 - 
Trav .Co 7 and the learned Judge observed 
as . follows: — 

"The screening of these Officers by the 
. Selection Board was only a step in that 
directioit '. Even though the result of 
such screening has been unfavourable to 
these petitioners, they caimot now com- 
plain that it was the result of any discri- 
mination shown against them. Discrimi- 
nation as between those 'acceptable' and 
those 'unacceptable' is inevitable in any 
process of selection’ and grading and there 
can be nothing wrong in such a discrimi- 
nation. Admittedly all officers of the 
Travancore-Cochin State Forces were 
subjected to the screening by the Selec- 
tion Board, and those who were graded 
as 'acceptable' were given Commission as 
Officers in the regidar Indian Army. Thus 
as between Officers similarly situated, 
there has been no discrimination in the 
matter of being subjected to 'screening' 
by the Selection Board. It follows, there- 
fore,- that the fundamental right guaran- 
teed by Article 16 of the Constitution has 
not in any way been violated or infringed 
by the proceedings which culminated in 
the sanction referred to in Exliibit I.” 

The above -view of the law was expressly 
affirmed by Misra, C. J. and Mohammad 
Ahmed Ansari, J. in Mohd. Hussain v. 
State of Hyderabad, AIR 1953 Hyd 298 
with the following observations: — 

"It was argued before us that the cir- 
cular -ffiolates Article 16 of the Constitu- 
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lion; but in our opinion the power of 
selection and rules ' framed for purposes 
of choosing .candidates to fill public ser- 
vices -are not, excluded . by the Article., 
•The case directly on point is — Vishnu 
Krishnan v. K. N, Kiipal, AIR 1952 Trav- 
Co7.” ,' : 

In Sukhnandan Thakur v. State of Bihar, 
AIR 1957 . Pat 617 Ramaswami J. (as he 
■then was) on a difference of opinion be- 
tween Das C. J, md Ahmed J., after an 
exhaustive consideration of the pointi' 
laid down as foUows: — 

"It is manifest 'that equality, of oppor- 
tunity mentioned in Article 16(1) is not 
mathematical equality. It is equally 
manifest that ,^icle 16(1) does not pre- 
clude the admii^trati-ve authority from 
ma k i n g a selection from numerous candi- 
dates before making appointments but 
•ffie selective test employed must be rea- 
sonable and not arbitrary; The selective 
test must be based upon some reasonable 
principle. 

3ac , XX XX 

The administrative authority may lay 
down qualifications for the office; qualifi- 
cations not only of mental excellence but 
also of 'Physical fitness, sense of discipline, 
moral integrity and loyalty to the State. 
In -the case of technical -appointments the 
administrative authorities may further 
require e-vidence of technical qualifica- 
tion and standards.” 

A similar opinion has been . expressed by 
Madhavan Nair J. in V. K. Nambudiri v. 
Union of India, AIR 1961 Ker 155 but a 
more succinct enunciation in the context 
of promotion of State employees was 
made by the Division Bench in N. -Rudra- 
radhya v. State of Mysore, AIR 1961 Mys 
247 as follows: — 

"It is, -we think, clear that a variety of 
considerations govern the promotion of 
an employee, none of winch alone could 
render an employee suitable for promo- 
tion. Ordinarily, it would be for the State 
or -the promoting - authority to determine 
such suitability after an assessment of all 
relevant considerations, such as seniority, 
competence,' rectitude, and antecedent 
official records, none of which is less im- 
portant than the other, for the preserve-' 
tion of purity and efficiency in public ser- 
vice.” 

In the light of the above decisions it ap- 
pears that there is a consensus of autho- 
rity that a reasonable process of selection 
invol-ving grading and screening at diffe- 
rent stages for the purpose of promotion 
does not infringe the pro'visions of Arti- 
cle 16 or 14. of the Constitution. 

13. . As a corollary to the main argu- 
ment regarding the infringement of Arti- 
cle 16 it had been strenuously xuged by 
Mr. Abnasha Singh on behalf of Kirpffi 
Singh respondent that a police officer has 
a fundamental right to go through all the 
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stages whiich may be requisite for ensur- 
ing his eligibility for promotion, to the 
next higher rank,, and thus any. selective 
process intervening at these stages ’ is an 
infringement of his indefeasible rights. 
To particularise, it was contended, before, 
us tiiat Kirpal Singh respondent has a 
fundamental right to go through the Up- . 
pel' School Training Course in order • to , 
become eligible for bringing his, name on 
list ’E’ in order subsequently , to seek pro- 
motion as a Sub-Inspector on the basis of 
tlie said list. This right it was vehe- 
mently contended, cannot be blocked, by 
any system of graded selection or screen^ 
ing and it was submitted that irrespec- , 
tive of all other considerations the respon- ' 
dent is entitled to be considered at , the 
final stage of selection for Sub-Inspector- 
ship. All earlier hurdles which may, be 
prescribed were characterised as unautho- 
rised blocks in his fundamental right. We 
are afraid we cannot' agree. The purpose' 
of a promotion system is ultimately pub- 
hc weal and not the guaranteeing of any 
private interest of the employee. . Leonard 
D. 'White in Chapter 26 relating to promo- 
tion in his authoritative work on 
Public Administration which was noticed 
with approval by the Supreme Court in 
Sant Ram Sharma v. State of Rajasthan, 
AIR 1967 SC 1910 tersely states as fol- 
lows regarding the object of a promotion 
system:— . 

"The principal object of a promotion 
system is to secure the best possible in- ' 
cumbents for the. higher positions,' while 
maintaining the mor^e of the whole or- 
ganization. The main interest to be served 
is the public interest, not the personal 
interest of members' of the officii^' group 
concerned. The public inter e^ is be^ 
secured , when reasonable opportunities 
for promotion exist for ; all qualified , em- 
ployees, when really superior civil ser- 
vants are enabled to move as rapidly up 
the promotion ladder as their merits de- 
serve and as vacancies occur, .and when 
selection for promotion is made , on the 
sole basis of merit. , For the merit system , 
ought to , apply as specifically in making, 
promotions as iii original' recruitment.” 
The learned author rightly visualises the 
path of promotion to -the . next higher rank 
as a ladder which may have many rungs. 
To reach the top it is necessary for the 
employee to dimb all tliese rungs on the 
promotion ladder and , it is perfectly legi- 
timate for tlie authority to prescribe qua- 
lifications, and to exercise its discretion in, 
selecting an employee to • go from one 
•rung -to another. ,The State posed j with 
the problem of dealing mth a large num- 
ber of employees is , not precluded ;from 
haying a- promotion system and it is for 
it to decide the method by which it would 
select from its employees for that purpose 
, in \dew. The necessity, of resorting to a 
promotion system and the criteria which 
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may be employed for ;the said purpose are; ,, 
again succinctly stated by Mr. ,, Leonard; .-. 
, D. White in the, following termsir-- ' ; A.; 

"Morel difficiilt, is the problem of the ' 
grounds upon which . promotion -shpiild' ;;. . 
rest. In a small organisation the answer 
is simple : a , department head acts on the 
basis ■ of his personal . knowledge of the 
men tmder Ms control. ,But tMs rule , 
breaks down in the 'huge administrative. ' 
units .of the larger governments; thel 
superintendent ' of - schools in New York .^ 
City, the public welfare' cbrnihissioner of , 
Ohio, the Commissioner of Immigration - 
and Naturalization, cannot possibly . de-,' 
pend on their own. acquaintance, with 
■fheir. subordinates. Several methods are ' 
available where personal Icnowledge , faRs ' : 
wMch are used mther, alone or in combi- , 
nation with : each ■ other. They include.', 

• selection , on the ;basis of. a promotional- ' 
examination, or ah. ■ efficiency . rating or 
seridce record, or seniority, or fi.naUy on ' 
•the basis of the unabridged, discretion of ■ 
a Mgher official informed by conference , 
with Ms immediate advisers.” , •. 

and lastly the necessity, ■ nay , the ine-vif. - 
tabRity of the exercise of discretion, by, 
these Mgher officials for the purpose,, of 
promotion has been stated in the foUow- 
ing -terms;— ^ - 

"If the good judgment, freedom of 
action, and good intent of Mgher officials 
could be taken for granted at .all ' points, • 
the best basis for maldng promotions 
would be foxmd in the. free discretion of ! . 
the. I'espohsible officials, informed by' re-. , 
ference to?, efficiency records and other 
relevant data. Good intent normally pre^, , 
vaRs, although it may be and sometimes 
is obscured by politicaL factional, or per- 
sonal considerations. Despite these hu- ' 
ihan fraRlies,' the final, decision must be ., 
left'primarRy.to the judgment of- Mgh-; . 
ranking., officials. No mechanical, .substi- \ 
tute has been devised. wMch can precisely., 
weigh and evaluate ' the many deEcate 
factors wMch play a part in the final con- ' ' 
elusion' that A is 'more IRsely ' to . succeed 
than B in a specific situation.”, 

, , ,'14. .It thus foUows that in a large .or- , 
ganisation running into thousands, like 
the police force of the State it is inevit- ■ 
able, that the path of promotion of a . 
police, employee to the next ranlc may 
consist of , a number of steps prescribed 
b.y. the promoting autliority. Each step : 
may involve .a selective process wMch , 
may consist of, an .objective . standard 
(e.g.; a promotional examination or a phy- . ■ 
sical test) or a subjective standard (e.g, ■' 
tlie satisfaction of the discretion of the 
senior officer) or a combination of both. - 
Those .'who faU in' the initial or the inter- ■ 
mediate steps may riot be entitled- to , be 
at par with those who qualify through 
all. No employee - has a fundarrientM - 
, light to go from one step to the. other, if , ; 



1970 

the authority in accordance -with the 
prescribed rides, if any, does not deem 
him fit to do so. To put.it in other words, 
p:i:omotion to the next rank may involve 
a number of stages. Would it be possible 
to say that those who even fad. at the 
earliest or the intermediate steps, had 
nevertheless an inalienable right to reach 
tile ultimate stage ’ of eligibility for pro- 
motion irrespective of their total failur^ 
inability or unsuitabdity to cross the ini- 
tial hurdles? We believe that our answer 
mu^ necessardy, be in the negative, both 
on the basis of principle, and authority. It 
was conceded before us and is otherwise 
settled law that an employee has no fun- 
damental right of promotion to the higher 
rank. If tliat be so, we fad to see how 
[he has an inalienable right to each of a 
number of stages which may lead to 
such a promotion. Ad that he coidd pos- 
sibly claim is that he be equally consider- 
led at thes.e relevant stages. An analog- 
ous matter aroSe regarding the various 
stages of promotion for consideration in 
the context of the Indian Administrative 
Service (Appointment by Promotion) Re- 
gidations 1955, before a Division Bench 
of this Court consisting of Nanda J. and 
myself in 'Union of India v. P. C. Bahl, 
AiR 1969 Punj 161. It was held therein 
that even the process^ of determining the 
seniority on the provisional list prepared 
by the statutory committee may involve 
two steps; the first being the test of ehgiT 
bdity for promotion and the second bemg 
the subjective test whether an eligible 
State civd servant should, at ad be 
brought on the provisional select list. 
Further steps are -vdsuadsed by the regu- 
lation abovesaid including the forwarding 
of the list to the Pubdc Service Commis- 
sion and after due consideration and con- 
sultation, the- approval of the said dst by 
the Commission. Thereafter is yet ano- 
ther step under sub-regulation (9) relating 
to selection for appointment from the 
Select List prepared pursuant- to the e^- 
iier re^^ulation. All these steps in the 
promotion system; -were considered and 
prima facie held valid. In- .Bild^ar Smgh 
V. state of Punjab, 1968 Ser LR 808 = 
(1969 Lab IC '56 '(Punj) ), Pandit J, in the 
context of the promotion to the post of 
Superintendent in the office of the Direc- 
tor of Pubdc Instruction has observed as 
fodows: — 

"A^ttedly, no service' rules had been 
framed under Article 309 of the Constitu- 
tion for regulating the appointments to 
the posts of Superintendents in the office 
of the Director .of Pubdc Instruction. In 
the absence of such rules, the head of the 
Department, namely, the Director of Pub- 
lic Instruction, is entitled to apply his 
own judicious mind in making selections 
to higher posts. * * " * 

-It , ■ la )* 
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In the instant case, the- Director of Pubdc 
Instruction along -vdth the Deputy Direc- 
tor, Schools Administration and the E^a- 
bdshment Officer of the Department held 
a meeting and considered the case of the 
petitioner and other candidates. When the 
selection is made, it is ob-viously the sub- 
jective satisfaction of the ' Director of 
Riblic Instruction and. the same is not 
justiciable and not subject to the juffi- 
cdal re-view of -the Court under Article 
226 of the Constitution, unless such selec- 
tion is either mala' fide or based on ir- 
relevant or extraneous considerations. A 
comparative assessment of the various 
candidates based on their personal files 
and over-ad assessment of their work 
and conduct, has to be made by the said 
officer. Even if this Court was inclined 
to take a different -view, it could not sub- 
stitute its own opinion in place of that of 
the officer concerned. In my -view, it 
-would be difficult, to nm any administra- 
tion if one were to hold otherwise.” 
Lastly the Supreme Court authority 
wliich appears to be closest on the facts 
is. G. S. Ramaswamy and others v. 
Inspector-General of Podce, Mysore, AIR 
1966 SC 175. Their Lordships were con- 
struing the provisions of the Hyderabad 
District Police Act (10 of 1329 F) and the 
Hyderabad District Police Manual under 
which Sub-Inspeptors of Podce were after 
interview by the Board put on the eligi- 
bility dst for the posts of Circle Ins- 
pectors. A somewhat analogous question 
was posed and their Lordships observed 
therein as fodows: — 

"The first two questions that fad for 
consideration are whether the fact that 
a Sub-Inspector’s name is put in the 
edgibidty dst gives an indefeasible right 
to him to promotion, and whether after 
such promotion on a temporary or officia- 
ting basis he gets a right not to be revert- 
ed under any circumstances. We are of 
the opinion -that the fact that a Sub-Ins- 
pector’s name is in the edgibidty list 
gives him no right of the kind urged on 
behalf of the petitioners.” 

15. ■ We bedeve that in nearly two de- 
cades, since the promulgation of the Con- 
stitution, a matter of the present nature 
canvassed before us adegedly infrin.ging 
the guarantee of Article 16 cotdd not pos- 
sibly have remained res integra. We had 
repeatedly asked the learned counsel to 
cite authority in support of the propor- 
tion tliat Article 16 was infringed or that 
there was an indefeasible right to undergo 
a training course conducted by the State 
for its employees. The galaxy. of the 
learned counsel appearing in ad the cases 
frankly conceded tliat despite painstalving 
research through the whole gamut of ser- 
-vice law, they are unable to cite a single 
decision on this point in their favomr. In 
the ultimate anffiysis, therefore, we are 
of the -view that Article 16 is not attracted 
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to .the facts, of the case and . there exists, 
no inalienable right in favour of respon-; 
dents to . go through the upper and' inter- 
mediate School- Training Coiirses conduct- , 
ed at PhiUaur,- .merely because’ th^’ 
names exist on the eligibility lists. With, 
respect we are of the view that ' the ob- 
servations . of the learned Single Judge to 
this effect are too broadly ,^ated arid do 
not lay down the legal positiori correctly. 

16. We now proceed to consider find- 
ing (iv) of the learned Single Judge sum- 
marised above. The' categorical finding ' 
under this head is two-fold and for clarity, 
each may be considered separately., It.Ss / 
observed first as follows: — ; 

'Tt is no doubt true that no public ser- 
vant has the right to be promoted but he 
has the right to be considered for promo- ■ 
tion, if eligible. If the 'Government pre- 
scribes any qualification for being eligi- 
ble, it must also provide opportunity to 
the officer concerned to acquire that qua-., 
hfication.” ^ , 

With respect we differ. We' do not find 
anything either in the Police Rules or the 
Police Act which lays ariy such burden , on 
the Government to provide the qualifica- 
tion to its employees whidi may be pre- 
scribed for promotion, nor any pro- 
visiori has been brought to our notice 
which confers any such right on , the em- 
ployees. 'It was fairly conceded ' before 
us that the Government, is , entitled to' 
prescribe the qualifications or the other 
pre-requisites for promotion to the neist 
higher rank. If so, would the mere pre- 
scription of such a qualification impose 
an incumbent duty on the State to pro- 
vide the necessary requisites to the offi- 
cer concerned to acquire that qualifica- 
tion. We do not think that it is so unless 
expressly provided by statute or by. ne- 
cessary implication- therefrom. A rather 
extreme example inay help to clear : the 
issue. Suppose the Gov'emirient were to 
prescribe- that a diploiria in the, famous 
police sdiool at Loridon called the "Scot- 
land Yard” to be the requisite qualification 
for appoiritment or promotion to the. rank 
of an Inspector of Police, would it then 
become incumbent for the Government to 
' provide leave, fordgn exchange, passport 
and necessary entrance to, the said School, 
to every SubrInspector in order to enable 
Mm to provide himself -with the oppor-. 
tunity to acquire , tins qrialification? -. Ob- 
viously such an onerous burden cannot 
possibly be placed on an employer whe- 
ther it be the State or a private employer 
. unless .tire law categorically provides for 
such burden. . . ' 

. 17. . In the same .context the learned 
Single Judge then; proceeded . to observe 
asfollows:— 

if the examination or a. train-- 
,ing course is held or conducted by the 
Govemirient, every officer willing to. 
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.undergo ’that examination ,hor course In?, 
order to qualify hmiself for prorriotibn 
should be allowed to .;pass -that exahiiria- .'- 
■fcion or go through that course! No oh- .; 
Stacie can be..placed in:his way by, -prei*’: 
scribing a method of .selection or age": 
limit.” - . , ■ - .-- ‘ :■ . ' 

We. have 'closely examined,- the' Police! ■ 
Act and the rele-vant Police . Rules on tire ' 
point and we are. unable to find any pro- 
vision therein' .wMch gives ariy such in— 
alienable right to the -police "officer to go - , 
through the respective traniing , courses .? 
conducted at the Police School at PMUaur. 
On the contrary - : some of the rules are, 
;indicative'.of the fact, that deputing a per- “ 
son to imdergo ■ one of ’ the - courses ^s by 
selection. . For example the relevant part 
of Rule 13.7 provides as follows:— ', 

"Selection shall.be made from .this'lirt . 
as vacancies occur for adrhission to the 
courses concerned 'at the , Police Training 
School, provided that no -Constable shall.;! 
be considered eligible for any such course, 
■until the entry of his name iri 'list 'B’ has,; - 
been approved by. the Deputy Inspector-! 
General of the Range ^ 

' The restrictions on admission to theTower 
' school course and Instructors’ Courses at 
the Police Training School limit the con- 
ditions for admission to. list B.” 

18. As regards the Upper School 
Training .Course, it is .evident that .“the 
police Rules in ’ Chapter' 13 make ' no ex:- 
press motion tliereot Our attention has. 
■peen dra-wn by the' learned Advocate-; , 
Genera] for .the Punjab to the relevant ■ 
Government ' . instructions ; imder..,wMch',, 
this Course was instituted arid it deserves 
notice that Mr. Abnash'a Singh- on behalf . 
of the responderit has not' challenged the... 
holding of this course but only , claimed . 
a 'right, for his cUent to attend -Uie sarrie.'. 
The relevant instruction , .regarding the 
constitution of this course . appears in the 
Purijab Police Gazette at.page' 58bf .the ^ 
.20th of September, 1933, Part I . and the 
relevant paragraph 4 , therebf, . wMch de-; ‘ 
serves notice,, is as foUo-ws: — , , ; 

■ "A new Upper Schoffi is being formed 
for, -the , -training of Asstt. Sub-Inspectors : 
for the rank of Sub-Inspectors. The course 
will be for six mon-ths and classes- '^rill 
asseriible, on the Ist .of April and on the ^ 

■ Irt of October. The first class of the 
•ne-w Upper School vdll , assemble on the. 
1st of October, 1933. Only those Assist- 
• ant Sub-Inspectors who have displayed , 
investigating ' ability -and , who .'are likely , 
to malce good Station House Officers .are 
to be selected for ■fcrairiing. , No Assistant , 
Sub-Inspector over the age of fbrty"w^ ■ 
'be adrnitted to the- course. A period' of 
five years . should normally lapse, from the 
date of passing the Intermediate ' course 
before -an officer is' admitted to the Upper ! 

School., The allotment of seats for thfe ' 
new class is given in the statement below. , ’. 
Merely because • the .Government con- 
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ducts training courses condudve to the 
eJEBciency of its employees, in our opMoi^ 
does not give the police officers an inde- 
feasible- right to qualify in the course so 
conducted. We do not see any funda- 
mental or inherent right- of an employee 
to imdergo an examination of a training 
course, against the, wiU of the employer 
unless it is provideid expressly by statute, 
the relevant rules or the necessary con- 
ditions, of the service of the employee. We 
find neithCT of these three applicable in 
the present .case of the. police employees 
nor are we able to subscribe to this view 
as a general or an abstract propoation. 
'The Government by prescribing a train- 
ing conrse conducted by it as a qualifica- 
iion does not necessarily burden itself 
with the liabfiity to provide such training 
to each of Its' employees who . may be will- 
Sng to tmdergo the same. Nor does it 
thereby denude itself of its primary right 
to select those from the large number of 
its employees to whom it may deem 
■worthwhile to pro'vide such training. On 
the contrary if an employer pro'vides a 
comse-.it prima fade has "the right to 
govern the admission to such a course. 
If there is no fundamental right 'to pro- 
■ motion "then equally -there can . be no 
tfundamental right to acquire the qualifi- 
cations requisite for such a promotion. 
No precedent was dted before us in sup- 
port of these rather -widely stated propo- 
sitions and we are regretfully unable to 
' subscribe to the -view of -the learned 
Single Judge on this findmg as welL 

19. We proceed to consider the findmg 
No. (v) at page 11 supra of the learned 
Single Judge and it is on the bedrock of 
direct' conflict of the impugned instruc- 
tion -with the corresponding prevision of 
the Police Kiiles that, the appeals filed by 
the State must founder. The learned 
Single Judge has giyen impeccable rea- 
sons and dted apt authority for his -view 
that the instruction,, of the Inspector-Ge-, 
neral runs counter, to the Police- Eules, 

Eule 13.10, ' 

tl) 'A list of all Asdstanf Sub'-Inspec-. 
tors who have been approved by -the 
Deputy Inspector-General as fit for, 
trial in independent charge of a police 
sta-tion, or for specialist -posts on tlm 
establishment of Sub-Inspectors, shall, 
be maintained in- card index form by. 
each Deputy Inspector-GeneraL Offi- 
ria-Hng promo-fions of short duration- 
pT iall ordinarily be made -within -the 
district concerned ' (vide ■ sub-rule 13.4 
(21 ), but vacancies, of long duration 
may be filled by the promotion of any, 
elidble man in the - range at the dis-. 

. cretion of the Deputy Inspector-Gene- 
raL Half-yearly reports - on all men . 
entered in -the list mdtitained under 
this rule shall be fumMied in the form 
No. 13.9(3) by the ISth October, in 


are -wholly in agreement and, -wish to 
^rm -the reasoning of the learned Single 
Judge -without deeming it . necessary to, 
■traverse the same ground all over again, • 
iWe would, hence very briefly notice the. 
argument on behalf of the appellant and 
our... reasons for repelling them. 

20, The gravamen of the argumdif on 
. behalf of the State was that -the statutory 

Eules are silent on the point of selection 
etc., to the various training courses con- 
ducted at Phillaur School. This omis- 
sion, it was contended, could be validly 
supplied and the rules be supplemented 
by means of executive instruction like 
the one issued by the Inspector-Generali 
in the present case. Eeliance primarily 
was placed on Sant Earn Sharma’s case. 
On behalf of -the respondents the vires of 
the Punjab Police Eules' 1934 were not 
challenged and also the validity of the po- 
wer -to hold -the training courses at -flie Po- 
lice School was not ass^ed. Similarly -the 
power of prescribing qualifications and 
■the pre-requisites for -the purposes of 
promotion was conceded to vest in the 
promoting authority. On this aspect of 
the case the primary argument on behtif 
of the respondents was tiiat the impugned . 
instruction, far from being supplementary 
■was in direct and patent conflict -with the 
statutory Police Eules, 

21. The crux of tiie question on this 
aspect, therefore, is whether the impugn- 
ed instruction is merely supplementary 
pro-viding for lacunae in the Eules or is 
it in conflict there-with. A comparison 
of the manner of constituting fist 'E’ for 
■the purposes of subsequent selection 
■therefrom to the rank of Sub-Inspector 
as provided for in the Eules on the one 
hand and in the impugned instruction on 
the other would clarify the issue. We 
woffid juxtapose -these -two pro-visions, 
namely, Eule 13.10 of the Police Eules 
and clause (c) of -the instruction against ' 
each other;— 

Clause (c) of the instruction. 
jSelections for Upper School Courses. 

, K Committee conristing of the' S. I, 
of -the Eange. whose cases are to be 
examined as Presidmt and -two Super- 
intendents of Police to be nominated in 
rotation according to the alphabetic^ 
order of the names of the Districts in 
the Eanges, wiU make selections for the 
Upper School Course from among the 
confirmed Assistant Sub-Inspectors of 
Police .who are below 45 years in age 
and have completed 5 years rince the 
pasting, of -the Intermediate School 
.Course (rele-vant date -will be the date 
of -the commencement of the next Up- 
■per School Course). Ihe Committee 
should scrutinise the cases of all eligi- 
ble - officers. In addition to going 
through their records of sendee, it may. 
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addition to the annual -report to be sub- , 
mitted by the 15th April, in accordance 
with Police Eule 13.17(1). , ' 

, .(2) No Assistant , Sub-Inspector , shall - 
be confirrhed in. a substantive .vacancy 
in the rank of Sub-Inspector xinless he 
has been tested .for at least a year as an , 
officiating Sub-Inspector . in indepen- 
dent charge of a police station in a dis- 
trict other than that in which his homei 
is situated. , ' 


A bare examination of the language and 
content of these two provisions clearly 
brings out the patent conflict betwixt 
them. What first meets the eye is that 
whilst Eule 13.10 does not even refer to 
the Upper School .Course for the purpose 
of list 'E', clause (c) of . the impugned in- 
structio.n makes the qualification of the 
Upper School Course the sine qua non 
for bringing the name of an Assistant 
Sub-Inspector to list *E’. ' Again whilst 
Eule 1310 vests the discretion for bring- 
ing name.s on list 'E’ to the Deputy Ins- 
pector-General, clause (c) on the con- 
trary takes a^vay this , direction and vests 
it in an entirely ' new body caEed the 
Promotion Committee' constituted of three 
persons, namely, the D.LG. and two 
Superintendents of Police. !Yet again 
clause (c) of the impugned , ' instruction 
virtually abandons all earlier rules, and 
provisions for determining the seniority , 
of the A.S.Is. of the police and makes it 
wholly dependent in. the order of merit ' 
obtained by them in the Upper Training 
School Examination conducted at Phil- 
laur. This is in direct conflict with E. 12.2, 
which , lays down the procedure for the 
seniority and . probation of the Assistant 
. Superintendents oh Police and lastly the 
instruction categorically lays down that 
promotions to the ranlc of Sub-Inspector 
should be. made from list 'C’-in accord-, 
ance \vith the seniority of the officers on 
it and departures from this iiile , have . 
„ been' wrtuaUy . ruled out of cohsderation. • 
This again does not seem to be warranted 
by the relevant Police , Eules. It ‘is un- 
necessary to go to the other similar de- 
tails .where the conflict is also apparent. 
Sirmlarlv the clauses' (d) and. (e) provid- 
ing for the Promotion Comrhittees for se- 
lection for the ' Inteimediate School 
Course and for . selection for the Lower 
School Course run counter to the corres- 


.'Kirpal' 'Siiigli'.'. 

if it - so -wishes. . interview alny digibte . } ; 
officers, and ask thena to undergo parade , 
and written -tests. .Assistant -Sub-Ins-;.;' y 
pectors of Police selected for the Upper: ^,, 
School Course should be sent ,.tp the ■ ; . : 
Police Training School in accordance . 
with tlieir inter 'se seniority in a parti- ; . 
cular batch. After the completion of , 
the Upper' School. Course,, the names of, . ' 
the successfiil officers should be brought , 
bn list 'E’ . in accordance . with the order- • ' ' ; ; 
oJE merit obtained by them in the exa- ; 
mination at the Police Training School, t ;; 
Promotions to the. rank of Sub-Inspec- 
tors of Police. should be made from list - , 
'E’ in accordance with' the seniority of . 
officers on it- Departures from these .. .. 
instructions should be permitted, only - . 
where the officers , concerned come to' ; 
adverse notice for corruption ■ or utter,. '; . 
inefficiency after they have been select- . 

. ed for the Upper School .Gqinrse. The 
reasons for such departures should , be ' - .> 
recorded in ' detail, . ' . . - ■ ■ ■ 

ponding provision of tlie Police Eules, 
The, learned Advocate-General had fairly:- 
conceded that the. instruction cannot pos- " 
sibly . override the Eule. . We are, there- 
fore, in agreement with the learned 
Single Judge and clearly, of the view that ■ 
.the impugned instruction directly con- 
flicts wdth the . corresponding provisiohs 
of the Police. Eules. We . have given our 
close attention -to the impugned instruc- ;■ 
tion and conflicting provisions tiiereof 
and these are . so inextricably entangled , 
with the cthers.that it , is impossible to . 
iseparate them.. Consequently the whole 
of the impugned', instruction has to. be 
struck do.vvn and is therefore .declared 
invalid.' • . . ' . • - ■ . , . 

22. Iri vie'w of -the above finding and. 
..the consequent quashing .of the instruc-' 
tion we deem it'- unnecessary to. go -into' . 
-the question', whe'ther the .fixation, of age 
at 45_years by dause (c) of the said in- 
struction ' is - necessarily, arbitrary or con-, . 
trary to the Police . Eules. The learned , 
Advocate -General had not challenged the 
quashing of . the remarks against Kirpal .' 
Singh, 'arespohdent, in L. .P. A. No. 159 of 
, 1969 and it was further conceded before 
us that these instructions have < not been 
approved by the' • Government. .■ ' Conse- 
quently findings fvi), ' (wi) and ./-vui) of the ' , 
„ learned Single Judge do', not how fall fof 
'.consideration, ' ' . ' ' ' - 

• 23; . In -fairness to 'the learned counsel,, 
for the respqnddit in L. P. A. No, 165 of : 
1969, we must notice that it w^as contend- 
'ed that: Sections 2 and 12 of .the Police.' ' 
' Act did hot giye any po'wer whatsoever .. 
to issue, any instruction in the nature of 
the .impugned instruction , ; Similarly It . 
.was also contended that Eule 1.2 - of the 
Police Eules, also does hot confer'any such 
.power. It was . also : contended that the „ 
provi^'on of the .'written test and clause (f) ' 
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providins for exemption to the afie limit 
was also not ir confomaity with the Rules. 
Detailed criticism was also directed to 
each part of the impugned instruction but 
as we have already held the whole of the 
same to be invalid, it is unnecessary to 
• go into these Questions. 

; 24. We have dealt above with ,L. P. 
As. Nos. 159- and 165 of 1969. However, 
identical points regarding the conflict of 
the impugned instructions with the Police 
Rules arise in the connected Letters 
Patent Appeals Nos. 137, oi 1969, 471. and 
527 of 19Co. Therefore, -in view of the 
foregoing discussion all the Letters Patent 
Appeals rhust. fail but in the light of our 
observations regarding the findings • (i) to 
fiv) of th“ learned ■ Single Judge in L. P. 
As. Nos. 159 and 165 of 1969, the relief 
.granted tj the respondent therein has to 
be necessarily slightly modified. However, 
it has been stated before us that as no 
stay was granted by the Motion Bench 
whilst admitting these appeals the orders 
of the learned Single Judges' have already 
been complied with and consequently no 
modification of these orders is now neces- 
sary or possible. In view of the compli- 
cated issues involved in these . appeals, 
however, we make no order as to costs. 

25. Civil Writs Nos. 2245 and 2348 of 
1968 have been placed, before this Bench 
in view of the orders of the learned 
Single Judge dated ■30th July, 1969. As 
the point arising therein is identical with 
that in Kiipal Singh’s case (L. P. A. No. 
159 of 1969) we have closely perused the 
petitions along with the return filed there- 
to on bdhalf of the State: Both the peti- 
■tioners in these petitions are Head Con- 
stables whose names are borne on the eli- 
gibility list 'C’ and they claim the right 
to attend the Intermediate School Course 
at Phillaur on the said basis. Both the 
wit petitioners have been declined for 
selection fa the Intermediate Course by 

, the Promotion Committees constituted in 
pursuance of the impugned instructions 
issued by the Inspector-Gerieral of Police 
and the relevant parts thereof are annex- 
ed as armexures 'B’ • and ’C’ to the said 
petitions. Mr. G. C. Mittal in support of 
both the petitions has pressed before us 
the sole point regarding the invalidity of 
the said instructions. We have so held 
above. Accordingly, both these writ peti- 
tions have ..to be allowed and we, there- 
fore,' direct respondents Nos. 1 to 3 there- 
in that the eligibility of the two petition- 
ers for being sent up for the Intermediate ’ 
Trainins Ccurse. and for promotion should 
be decided in accordance . strictly with 
the Police Rules and in complete dis- 
. regard of the .Departmental Instructions 
issued by the Inspector-General of Police, 
which have been struclc down.' As above, 

' we make no order as to costs. 

26. ’ HAjRBANS SINGH, J. : I have 
-carefully gone through the judgment pre-- 
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pared by my learned brother^ and, if I 
may, say so ’with respect, have great admi- 
ration for tile clarity, elucidation and de- 
tails with .which his Lordship has discuss- 
ed the extent of the- application of the 
principles involved in Article 16 of -the 
Constitutit.n of India. Before us the learn- 
ed counsel for the respondents in the Let- 
ters Patent Appeals and for the petition- 
ers in the writ petitions mainly stressed 
the last point dealt "with in the judgment 
of my learned brother, namely, that the 
impugned instructions were in conflict 
•with the ftatutory police rules and for, 
this reason deserve to be quashed. The 
application of Article 16 and also the fact 
that these persons must also be provided 
■with the opportunity to acquire the quali- 
fication laid down by the Government and 
which qualification cannot be acquired 
except tl.'rough the Police Training 
School, which was under the control of 
the Government, were- no doubt also 
mentioned during the course of arguments 
but mtich stress was not laid on the same. 
In view ox the fact that the impugned 
instructions are to be quashed because 
the same are in conflict "with the statu- 
tory rules, I consider it hardly necessary 
to express any definite -views -with regard 
to the I’emaining matters. I, therefore, 
agree that the Letters Patent Appeals 
should be dismissed and the other 'writ 
petitions be allowed and the impugned 
instructions be quashed and directions 
issued that the eligibility of the persons 
.concerned for being sent for Intermediate 
School Course and for promotion should 
be decided- strictly in accordance •wdth 
the Police Rules and in complete disre- 
gard of the Departmental Instructions 
issued by the Department which have 
been struck down. 

Appeal dismissed. 


AIR 1970 PUNJAB & HARYANA 407- 
(V 57 C G3) 

BAL RAJ TULI, J. 

M. S. Oberoi, Petitioner v. Union of 
India through Estate Officer, Chandigarh, 
Respondent. 

Civil Revn. No. 718 of 1969, D/-25-2- 
1970. 

(A) Constitution of India, Art. 228 ~ 
Petition for transfer of case to High Court 
— Does not necessarily involve 'a sub- 
stantial question of law as to interpreta- 
tion of Constitution.’ 

The challenge to the constitutionality of 
some sections of an Act does not mean 
that a question of law relating to the in- 
terpretation . of a provision of the Con- 
stitution is involved. Hence a petition 
under Art. 228 of the Constitution is in- 
competent if t he only question raised is 

DN/DN/B638/70/KSB/D 
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A. IB. 


about the • uncdhstitutiohality of; certain 
sections of an -Act. (Para 5) . 

(B) Civil P. C. (1908), S. 113 — Re- 
ference to High Court — Appeal pending 
before District Judge against, an order of. 
'eviction under . Sec. 4, Public Premises 
(Eviction of Unauthorised Occupants) 
Act, 1958 — Application for reference, to 
High Coiurt iinder S. 113, Civil P. C;; on 
ground that appeal involves validity of 
Ss. 4, 5 and 7 of that Act — District Judge 
while declining to make a reference 
deciding that those sections were valid 
and constitutional — District Judge ex- 
ceeds his jurisdiction under S. 113. 

(Para 5) 

(C) Constitution of India, Art. 227 — 
Power of superintendence of High Cotirt 

— Lower Court exceeding its jinisdiction 
under S. 113, Civil P. C. ^ — Interference. 

Where the District Judge while pas- - 
sing an order declining to make a ;refer- 
ence under Section 113, Civil P. C., him- . 
self decided that certain sections of the 
Central Act were valid and constitutional 
he exceeded his jurisdiction under Sec- 
tion 113, Civil P. C. and, therefore, the 
High Cotirt, in . the exercise of juris- 
diction under Art. 227 of the Constitution, 
would adjudicate on matters raised in the 
petition . ' (Para 5) 

(D) Public Premises (Eviction of Un- 

authorised Occupants) Act (1958), Ss. 4 
and 5 — Validity — Not void on ground 
of violation of principles of natural justice 

— Estate OfScer in starting proceeding 

under S. 4 does not act as. a Judge in his 
own cause; (Para 6) 

(E) Constitution of India, Art. 226 — 
Natural Justice — Principle of — No one 
shall be a Judge in his own cause r-- 
Meaning of explained. . 

To say that no one shall be a Judge In, 
his' own' cause means that the Judge must 
not have anything lilce a personal interest 
in the cause he is to adjudicate upon and 
not that an officer, discharging his official 
functions must .not start proceedings in a 
matter which he ' is, rmder the law, corh- 
petent tp adjudicate upon. AIR 1963 Punj 
290 & . AIR . 1967' Delhi 86, Rel. on; AIR 
1959 SC 1376; D'ist.. , (Para 6) 

. (F) Constitution of India, Art. 14 — 
Equality before law — Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1958), S. 7 — Not violative of Art., 14 of 
the Constitution_ after its amendment by 
Act 40 of 19G3 and insertion of SI lO-E by 
Amending Act 32 of 1968 — : Section 7 is 
not discriminatory as it is ho more open 
to authorities to have recourse to Civil 
Courts — Only remedy is under the Act 
before authorities appointed under it — 
Satisfactory procedure has 'been pro%dded 
for determination of lis as to assessment 
of damages for period of unauthorised oc-. 
cupation. Contrary observations in AIR 
1969 Delhi . 194, held obiter dicta, 

; (Paras 7, 8, ,9, 10) 


(G) Public Premise - (Eviction, of; Un- 

authorised Occupants) Act (1958), S. 7 
Section is not violative of Arti 14 .'of the; 
Constitufion after insertion of S. 10-E by 
Act 32 of 1968. : .(Pairas 7 to 10) 

(H) Constitution of ; India, i^t. 13 -r- 
Doctrine of eclipse — Applicability. . 

. Where the invalidity. of Sections, 5.' arid 
,7 of the Public Premises (Eviction, of Un- 
authorised Occupants) Act 1958 has; hot 
.been removed by . my amendment of the 
Constitution but by the amendment of the 
Central Act; by the insertion of Sec. 10-E 
which has made the provisions of Ss. 5 and' 
7, as ‘originally enacted valid from the 
date of amendhient, the doctrine of eclipse: 
does not apply.', AIR 1963' SC 1019, Dist.; 
AIR 1969 J & K 88 :(FB), ReL on; , : 

^ (Para 11) 

Cases Referred: Chronological Paras, 

(1969) AIR 1969- Delhi 194 (V 56), V 
Baja Sahib .of Nalagarh v. The \ , 
Punjab State ' , . % 

(1969) AIR 1969 J az K 88 (V 56) ==' ■, 

1968 Rash LJ 392 (FB), H. WaR 
Mohd, V, Administrator, Munid.- ^ •. 

/ pality . ■ . . • 11' 

(1967) AIR 1967 SC 1581 fV 54) = 

1967-3 SCR 399, Northern India 
Caterers Pvt. -Ltd.- v. State of 
• Pimjab 2, 7, II 

(1967) AIR 1967 DelH 86 (V. 54), 

. M.; L. .Joshi V. Director of Estates • , . 

Govt, of India 6 

(1963) AIR 1963 SC 1019 (V 50) = - , ' 

1963 Supp ,(1) .SCR 912, Mahendra , 
Lai Jaini v,; State of , Uttar. 
!]Pr'^d6sli • ' ’ ■ • H' 

(1963) AIR 1963 Punj 290 (V 50)- = 

. . ILR (1963) 1 Punj .761, Northern- 
India Caterers Pvt. Ltd. v. State ' - . ■ 

. of Punjab . , . .2 

.(1959) AIR 1959, SC 1376 (V 46) , => ; , 

, 1960-1 SCR 580, GuUappalli .. 

Nageswara Rao v, - State of;-,. 

- Andhra Pradesh . ' , ^ 6 

- B. N. . Narula, for , Petitioner; Anand 
Swariip Sr. Advocate with U. .S. Sahni, 
for Respondent. . - , 

ORDER:-v This petition under Arts. 227' 
and 228 of the Constitution of India, is 
directed against ; the order of the District 
■ Judge, Chanffigarh, dated July 30, 1969, 
dismissing the application of the. petitioner 
under Section 113 of." the Code of Civil 
.Procedure for reference of the case to this 
. Court on the. ground that questions relat- 
ing to the . interpretation of the Constitu- 
tion were, involved. , . 

2. The petitioner . took on lease the 
piremises of the Mount View . Hotel with 
its appurtenances from the Punjab Goy- 
emment on. September 24, 1958. The oil- 
. ginal lease w'-as for a period of three- years 
w^hich could.be renewed on the same terms" 
and conditions for another period of three 
years. The petitioner . has been running 
. ' the hotel in these premises ever since. On 
August 27, 1959, the Punjab Government 
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offered to sell the .said hotel to the pen- 
sioner at a price of.Ks. 12/- lacs. The. 
petitioner did hot accept the said offer 
which was withdramu • Since the period 
of six years of lease had- expired, the Gov- 
ernment called upon the petitioner to hand 
over the vacant possession of the premises 
-on or before January 1, 1960. The peti- 
tioner did not vacate- the premises and a 
diow-cause notice under Section 4 of the 
Punjab Public Premises and Land (Evic- 
tion and-Eeht Recovery) Act, 1959 (here- 
Shafter called the Punjab Act) was issued 
to the -petitioner on January 1, 1960, and 
thus e-viction proceedings were started. 
The petitioner filed a -writ petition in this 
CoTurt challenging the validity, of the said . 
Act and . -the notice issued thereunder. A 
Pull Bench, of this Court heard "the -writ 
petition and dismissedHt. The judgment is 
[reported in the Northern India Caterers 
Pvt. Ltd. V. State of Pimjab, ILR 1963 (1) 
Punj 761. The petitioner went up in ap- 
■peal to the Supreme Court which was ac- 
cepted and the eviction proceedings were 
set aside. , Section 5 of -the said Act was 
held to be ul-tra vires being discriminatory 
and -violative of Art. 14 of -the Constitu- 
tion of Lidia. Their Lordships of the 
Supreme Court delivered the judgment on 
April 4, 1967, and it is reported as 
Northern India Caterers (P) Ltd, v. State- 
of Punjab, AIR 1967 SC 1581. 

3. Chandigarh became Union territory 
with effect from November 1, 1966 and 
.ireslr proceedings for the ejectment of the 
petitioner from -the premises were started 
under Sections 4 and 5 of the Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act, 1958,, (hereinafter called the 
Central Act) by -^e Estate OfiScer, Union 
Territory, Chandigarh, by issuing a show- 
cause notice to the petitioner on Novem- 
ber 18, 1968. The said Act applied to the 
premises as it became -the property of the 
Central Government with effect from 
November 1, 1966. Another notice under 
Section 7 of the said Act for the recovery 
of damages to tlie extent of Rs. 1,28,000 
"was also issued to -the petitioner , on -the 
same day. The ManagOT of the Hotel 
■with his counsel filed replies and also pro- 
duced a copy of the letter received from 
the Finance Secretary, Chandigarh Admi- 
nistration, wherein an enquiry was made 
from the petitioner whether he was -willing 
to purchase the Mount View Hotel build- 
ing for Rs. 12/- lacs plus interest at the 
rate of fi per cent per annum on the pur- 
chase price from the date of the Govern- 
ment’s earlier offer made in August, 1959, 
lipto the date of payment of the price. The 
petitioner accepte.d this offer by letter 
dated June 23, 1967, on condition that riie 
interest should be c^culated in accordance 
with the rules of the Capital Project. Ulti- 
mately -the Capital Control Board in its- 
meetihg held on July 3, 1967, considered 
the matter ^d decided to sell the premises 
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to "the petitioner on the follo'wing terms: 

“(i) The price of the hotel would be 
Rs, 12 lacs , plus interest at the rate of 4i 
per cent per annum from Augxist, 1959, to 
September, 1966, and 6 per cent 'per 
annum from September, 1966, to the date 
of actual sale. 

(ii) The concession offered by the, hotel 
to Government officers for staying in the 
Rest House portion of the hotel during 
the period shaR not be taken into consi- 
deration. . ' 

. ,(iii)_Th_e entire purchase .money .shalT 
be paid in Imnp-suin and -must lae paid 
within two months of the date of offer. 

(iv) The registration expenses shah be 
borne by the hotek 

(v) The sale deed shoffid include 
authenticated zoning plan for -the area.” 

^ 4. The sale was stiU imder > negotia- 
tions when an order was passed hy the 
Estate Officer on May 14, 1969, for the 
eviction of the petitioner under S.ec- 
tion 5 of the Central Act and for the 
recovery of damages at the rate of 
Rs. 4000 per month -with effect from 
-January 1, 1960, to the date of vacation. 
A copy of this order is annexure 'A’ to 
the petition. The petitioner filed an 
appeal against that order to the District 
Judge, Chandigarh, under Section 9 of 
the Central Act and during the pendency 
of that appeal the application imder Sec- 
tion 113 of the Code of Ciidl Procedure for 
reference of the case to this Court was 
made. Whil6 deciding that application 
the learned District Judge held that Sec- 
tions 4, 5 and 7 of the Central Act were 
valid and not unconstitutional and, there- 
fore, declined to make a reference to this 
Court. 

5. The present -petition under Arti- 
de 228 of the Con^tution is not compe- 
tmt as no question arises relating to the 
interpretation of any Article of -fhe Con- 
stitution. What is contended is that Sec- 
tions 4, 5 and 7 of the Central Act are 
unconstitutional. The challenge, to the 
constitutionality of some sections of an 
Act does not mean that a question of law 
relating to. the interpretation of a pro-vi- 
sion of the Constitution is involved and, 
therefore, the learned District Judge was 
right in dismissing the application, but he 
decided finally that Sections 4, 5 and 7 of 
the Central Act were valid and constitu- 
tional, that is, while deciding the miscel- 
laneous application the learned District 
Judge decided that appeal. The -petitioner 
challenges the validi-ty of that order 
under Artide 227 of the Constitution. A 
preliminary objection has. been raised by 
■the learned counsel for the respondent 
■that there is no question of jurisffiction 
involved and, therefore, the -petition 
under Article 227 of the Constitution is 
not competent I do not agree -with this 
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isubmission of the learned counsel as the. • 
learned District Jud^e exceeded his juris-:' 
diction by deciding the, validity. . of Sec- 
tions 4, .5 and 7 of the Central Act, while 
passing an order on' the miscellaneous 
application whether to make a reference 
to this Court or not. . I have, therefore, 
decided to adjudicaite on the matters raised- 
in the petition. . ' 

6. The first submission of the learned 
counsel for the petitioner is that Ss. 4 and 
5 of the Central Act are void and uncon- 
stitutional as the Estate Officer, is both 
the prosecutor and the Judge. This argu- 
ment was considered by a Full Bench , of 
this Court (Supra) and was negatived. In 
the appeal before the Supreme Court, this 
matter was not discussed. Therefore, the 
judgment of the Full Bfench. on the point 
stiU stands and I am botmd by it. More- 
over, this matter was further , conadered 
by I. D. Dua, J. (as his Lordship then was) 
in M. L Joshi v. Director of Estates, Gov- 
ernment of India, . New Delhi, 
AIR 1967 Delhi 86, and the learned Judge 
held . 

"the coiitention urged on behalf of the 
petitioner that the Estate Officer would, be 
both the prosecutor and the Judge which 
is liit by the ratio of the Supreme Court 
decision in Gullappalli Nageswara Rao v. 
State of Andhra Pradesh, AIR 1959 SC 
1376, is unconvincing and of no avail to the 
petitioner in the present case because, the 
Estate Officer does not appear to me. to 
be acting as a Judge in his own cause when ■ 
he is disposing of the proceedings initiat- 
ed by the show-cause notice under Sec- 
tion 4 of the Act. To say , that no one 
shall be a judge in his own cause means 
that the Judge .must not have anytliirig 
like a personal interest in the cause he is 
to adjudicate upon and not that an officer 
discharging his official functions must riot 
start proceedings in a matter which he is, 
under the law. competent to adjudicate 
upon. The petitioner’s argument is. ob- 
viously misconceived in the. instant case 
and the decision of the Supreme Court 
does' not seem to lend support to the peti-. 
tioner’s submission on the existing facts 
before me?.’ , - 

In view of this • judgment, I find no 
merit in this argument and repel the s^e, 

. 7. Hie learned counsel for the peti-: 
tioner has then submitted that Section i 
of the Central Act is unconstitutional as 
no procedure has been prescribed • for the 
trial of an important issue like the deter- 
mination of damages, and reliance is plac- 
ed for this submission on a judgment of a 
Division . Bencli . of the Delhi High Court 
in Raja Saliib' of Nalagarh v. The Punjab 
State, AIR 1969 Delhi 194. The learned 
• Judges relied upon the judgment of their 
Lordships of the Supreme Court in AIR 
1967 SC 1581 .(Supra) and held'S. 7(2) of 
the Punjab Act' to be violative of Art. 14 
of the Constitution. The observations are 
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obiter, dicta as the .-learned. Judges w;ere . ■ 
of the opinion that Section 7(2) of the said ; ,?! 
Act feU with Sectioii 5 thereof, and it w;^ 
expressly stated in para 9 of -the report ; : 

, "that though on this ground , also, • the ; 
impugned order .seems , to .be vulnerable, ,! 
we . would, however, like to confine our : 
conclusions on . the ground that in the ab- • ! 
sence of Section 5, Section 7(2) cannot ; - , 
operate, because oh the second point, we , . 
have not .had the' privnege of hearing fidl- 
fledged arguments.?’ ! ! . . . '! . ■ / 

It is thus apparent that the learned 
Judges were influenced , by' the fact that ‘ 
Section 5 was imconstitutional.ahd, there-f 
fore. Section 7(2) also fell with-it. This , 
argmnent does not apply how as there is 
no discrimination after the insertion' of ; 
Section 10-E in the Central Act by the 
amending Act 32 of 1968, which reads as ■ 

. under; — . ' , . - ■ 

• "No -Civil ■ Court shhll have jurisdiction ■ , ' 
to 'entertain any. suit or! proceeding in res-' 
pect of the eviction of any person whO is 
in unauthorised occupation of any public ! 

' premises or the Recovery of the arrears bi '‘. 
rent payable tmder sub-section (1) of Sec- 
tion 7 or the damages payable under , sub- . ^ 
section (2) of that section or costs award- . . 
ed to -the Central Goveinment imder sub-. , 
section (4-A) of Section 9 of any portion 
.of such rent, damages or costs.” .- 

8i ,By the insertion of this section' in 
-the. Central. Act the invalidity of Sec- . 
tions 5 and 7 of that Act has b'een remoy- . 
ed. It is no more open to the' authorities 
to have recourse to the Civil Courts. The -■ 
only remedy. is under the Act before the 
autiiorities appointed under it. Section 7 
as amended, by Act 40 of 1963 reads as 
under: — ■ ' , 

.. 7(1) Where. any person is in arrears of . 
rent payable in respect, of any public pre-^ ; 
mises, the , estate officer may, by ordCT, 
require that person to pa!y,the same within 
such time and in -such instalments as may, 
be specified in- the order: , . ‘ • 

(2) I\Tiere any person is, of has at. any f; 
time been, in unauthorised occupation of ,', 
any. public premises, the estate officer 
may, having regard to such principled of , 
assessment of ■ damages as may be pres- , 
cribed, assess the darnages bn account of ■ 
-the use and occupati,oh of such premises 
arid may, by order, require that person to , ! 
pay the damages within such time and in . 
such instalments as may be: specified in the 
order. • . • • ' ’ . ■ ' 

. (3) No order under sub-section (1) br . ., 
sub-section (2) shall be , made against any , ! 
person until after the issue of a notice in ' 
writing to the persori callirig upon him to - 
show cause witiiin such time as may be 
specified in the notice why such orfer 
should not be .iriade,' and until his bb’jec- ; 
tions, if any, and any evidence he .may ; 
produce in support of the same, have been . 
considered by the estate 'officer.”-- ■ 
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9. ■ It is, thus, apparent that it has been 
provided in this section that a notice to 
show, cause has to be issued to the person 
5n unauthorised occupation of the pre- 
mises, who has been given the right to 
file objections and to lead evidence in sup- 
port of his objections. Until those, objec- 
tions are decided, the. .order assessing 
damages cannot be passed. Every safe- 
guard has, therefore, been made- in favour 
of the unauthorised .occupant for the as- 
sessment of damages against him. Under 
the Central Act, , rules have been framed 
called the "Public Premises (Eviction of 
Unauthorised Occupants) Rules, 1958, and 
Rule ,7 provides for the assessment of 
damages, as under.— 

. "7. Assessment bf damages.— 

- In assessing damages for unauthorised 
use and occupation of any public premises, 
the estate officer shall take into considera- 
tion the foUoiving matters, namely — ^ 

(a) the purpose and the period for wMch 
the public premises were in imauthorised 
occupation; 

' (b) the nature, size and standard of the 
accommodation available in such premises; 

(c) the rent that would. have been re- 
alised if the premises- had been let on r^t 
for the period of unauthorised occupation 
to a private person; 

(d) any damage done to the premises 
during the period of imauthorised occupa- 
tion, 

(e) any other matter relevant for the 
purpose of assessing the damages.” 

10. This rule also gives guidance to the 
Estate Officer how to determme the 
damages for unauthorised occupation.' The 
unauthorised occupant can also lead evi- 
dence on these matters and bring any 
other matter before, the Estate Officer re- 
levant to the determination of damages. I 
am, therefore, of the opinion that a satis- 
factory, procedure has been protdded for 
the determination of the lis as to the as- 
sessment of the damages for the period of 
unauthorised occupation which is in no 
way restricted. -It gives full opportunity 
to the unauthorised occupant to proye the 
amount of damages to which he can . be 

^ held liable for . the period of his imautho- 
rised occupation. It cannot, therefore, be 
said that Section '7 does not provide any 
procedm'e. There is, thus, no merit in 
this submission which is also repelled. 

11. The last argument of the learned 
counsel for the petitioner is that Sec- 
tions 4, 5 and, 7 of the Central Act were 
stUl-born in 1958 when the Act was enact- 

’ ed as they violated the provisions of Arti- 
cle 14 of the Constitution and those pro- 
visions could not' be revived by the inser- 
tion of Section 10-E by the amending Act 
32 of 1968 but these sections had to be re- 
enacted. Rdiance is placed on a judg- 
ment of their Lordships of the Supreme 
Court in Mahendra Lai Jaini v. State of 


Uttar Pradesh, AIR 1963 SC 1019, wherein 
the doctrine of eclipse and ' revival ■ has 
been dealt ydth. In' my opinion, the ratio 
of that judgment does not apply to the 
facts of the present case. In that case the • 
constitutionality of the U. P. Land Tenures 
(Regulation of Transfers) Act 15 of 1952, 
and the Indian Forests (U. P. Amendment) 
Act No. 5 of 1956 was challenged. It was 
held that the said Acts were unconstitu-, 
■tional as they violated the provisions of 
Art. 31(2) of the Constitution. An -argu- 
ment was put forth by the Advocate 
General that by the amendment of • the 
Constitution the eclipse on'the validity of 
those Acts was removed and the provi- 
sions of the Acts as revived were intra 
vires and, therefore, action could be taken 
under, them. In that case the invalidity 
of the impugned Acts was not removed by 
amendment - but it was pleaded that be- 
cause of tlie amendment of the Constitu- 
tion the invalidity vanishfed. This argu- 
ment was not accepted and it was held 
that the Acts had to be re-enacted. In the 
present case the invalidity of Sections 5 
and 7 of the Central Act has not been re- 
moved by any amendment of the Consti- 
tution but by the amendment of the Cen- 
tract Act by the insertion of Section 10-E 
which has made the provisions of Ss. 5 
and 7, as originally enacted, valid from 
the date of amendment. The learned 
counsel has then relied on a Full Bench 
judgment of the Jammu and Kashmir High 
Court in H. Wall Mohd. v. Administrator, 
Municipality, AIR 1969 J & K 88 (FB), 
but that judgment, far from helping the 
petitioner, goes against him, as is clear 
from the following observations:-,— 

"Thus summarising the Full Bench 
judgment of this Court the position that 
emerges is as follows: — 

"(1) That Section 5 of the old Act suf- 
ferred from the same infirmities and was 
subject to the same criticism as Section 5 
of the Punjab Act which was also couch- 
ed in the same language as Section 5 of 
the old Act. , 

(2) These infirmities were two-fold. In 
the first place Section 5 being couched in 
a directory form, it invested a discretion 
in the Estate Officer to evict one unlawful 
occupant and refuse to evict another at his 
own sweet will. Secondly . the jurisdic- 
tion of the Civil Court not being ousted, 
the Government reserved two remedies 
for itself; one through the drastic machi- 
nery provided imder the Act and the other 
the remedy of the Civil Court. The Gov- 
ernment could in its own discretion dioose 
to proceed against one person tmder <he 
Act and against another in the Civil Comt. 
Such a power was clearly discriminatory 
and violativn of Art. 14 of the Constitu- 
tion of India as held by the Supreme 
Court in AIR 1967 SC 1581. There can 
be no doubt that Section 5 of the old Act 
also suffered from these infiimities and 
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was, ..therefore, clearly ultra .vires, but 
since these infirmities were removed, by 
the Ordinance and later, by the pending 
Act, the old .Act as amended was not 
struck .down, by this Court, The observa- 
tions of the Full Bench, quoted above un- 
mistakably point to the conclusion - that 
this Court would have h^d Section 5 of , 
the old Act as ultra vires, as being viola- 
tive of Art. 14 of the Constitution of India 
had it not been for the ordinance whidi 
came to its rescue. It was, therefore, 
rightly contended by Mr. Sen that since 
the old Act was ultra wes, any .proceed- . 
ings taken imder the said Act were com- 
pletely without jurisdiction and must be 
quashed.” . - , 

12. The learned Judges bdd that Seoi 
•tion 5 after amendment by the Ordinance 
and the amending Act was valid and had 
not been struck down on the ground that 
as originally enacted it was unconstitu- 
tional. There is, therefore, no merit in 
this submission of the learned counsel. - 

13. For the reasons given above, -there 
is no merit in this, petition which is dis- 
missed with costs, counsel’s, fee ’being 
Es. 100/-. 

Petition dismissed. 
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GURDEV SINGH AND . ' 

PREM CHAND JAIN, JJ.- ' 

Workmen of New. Snow View Transport 
Pvt Ltd.-, Pathankot, Petitioner v. State- of 
Punjab through Secy, to Govt., Labour and . 
Employment Departments, Chmidigarh' and 
others, Respondents. 

Civil Writ No. 904 of 1967, D/-2-3-1970, 
against order of P, C. Jain, J., D/-2-5- 
1969. - 

(A) IndustriEi Disputes Act (1947), Sec- 
tion 10(1) -L- Reference imder -r- Goverh- 
ment can m^e reference even if it has 
refused it earlier, — ^ It is administrative 
function. AIR 1986 Punj 354, held im- 
pliedly overruled by AIR 1970 SC 1205. 

An order of reference under ■ Sec- 
tion 10 (1) of the Industrial Disputes Act 
is an administrative act of ’the Goverri- 
ment. There is no bar. in the way of the . 
State . Government, even if it has pnce 
refused to refer, a .dispute, to change.' its 
mind on a reconsideration of the matter - 
either because new facts have come to 
light pr because it had misunderstood the 
, existing facts or for any other relevant 
consideration, and , decide ' to malie 'a- 
reference. This power of the State Gov- 
. emment, however, is subject to the limita- 
tion that on reconaderation of earlier 
decis ion, the reference can be made only 

DN/DN/B657/70/LGC/D' : 


.if the. dilute .is ah ihdusMal one hhd?,- 
either exists - at • that - -t^age, ' or is apf : 

. prehended and. the ; : reference it makes . 
must be ■with "regard te that and ho other V 
industrial . dispute. Case law discussed.' ; 
AIR 1970 SC 1205, FoILl AIR 1966 . Puni.? 

. 354, hdd impliedly overruled in AIR 1970 - 
SC 1205. ; ; . . : . : , ■ - (Pk^ M { 

(B) Constitution of , India, Art, 226 --i ’ 
Writ of certiorari — .Findmg of fact -r' . 
Finding of Tribunal that the demand of ; ; 
workmen for introduction . of gratuity/ " 
scheme is justified, based oh. consideration ; 
of entire evidence It is. a pure finding 
of fact ' — There being neither any error, 
of jurisdiction, nor any error apparent on , 
face of record, finding held could not be 
challenged — (However, since the Tribu- 
nal has not framed the gratuity scheme* , 
the case was remanded to tribunal).' - 

• :-'(Para,5)' 

Cases Referred: Chronolo^cal , ; jParaS : v 

(1970) AIR 1970 SC 1205 (V 57) ’ 

Civil Appeal No. 1914 of 1968, D/- 
9-1-1970; M/s. Western India 
Match Co. Ltd. v. The Western , ' ■ 

India Match Co. Workers Union . . 3,4 
(1969) AIR 1969 -Madh Pra 174, 

, (V 56) =, 1969 Jab LJ 433, Eewa ' 

Coal Fields Ltd., Dhanpu^ Shahdol, , . 
'V. Central Go^ , Industrial Tri- ; ; , 

bunal-cum Labour Court Jabalpur 

2' '3- 

(1969) AIR 1969 Mati 21 (V 56) = . ' ■ 

1969-1 Lab LJ 499, Workmen of. ; 
.Dalmia Cement (Bharat) Ltd. v, , 

; State Government, of Madras , ' . 2' 

(1969) AIR 1969 Ra1 95 (V 56) =?^ . 

1968-2 Lab LJ 682. = 1969 Lab , / 

IC 444, Goodyear India Ltd. Jaipur . 

v. Industrial Tribunal Rajasthan, ' • i- . 
Jaipur. ■'.2, '3. 

; (1968) AIR 1968 SC 529 (V 55) = 

1968-1 Lab , LJ 834;. Sindhu Re-. . - 
. settlement Corporation Ltd. v. ' , ; ' 
Industrial Tribunal 3 - 

: (1966) AIR 1966 Punj 354 (V 53) 

. ILR (1966) 2 Punj 498, Gandhasa ; ^ , 
Transport Co. (Pyt.) Ltd, v. State : , 
of Punjab , , ' . ; - .1, 2, 4 " 

(1964) AIR 1964 All 328 '(V 51), = 

(1964) 1 Lab LJ, -724, Champion .. ' ' . 

Cycle Industries V. State of U. P.. . 3 , 

(1963) 1963-2 Lab LJ 717 -1963-2 . 

Mys LJ 230,, Vasuteva Rao v. State ., 
of Mysore ’ ■, "3 

(1963) 65 Punj LR 901 = (1964) 1 ., 

Lab LJ 644; Rawalpindi 'Victory-. 
Transport Comp. (P) Ltd. .v. State , 

■ of Pxmjab < . , . ■ -2; 3 • ' 

(1962) AIR 1962 ' All 70 (V 49) = • ' / 

1963-1 Lab LJ 340, L. H. Sugar - , ; 
Factories and Oil Mills (Pvt.) Ltd. 

Pilibhit V, State of Uttar Pradesh • ; 2 ■ , 
(1962) 1962-1 Lab LJ 555 =1962-5 ; 

.. Fac LR 4 (Punj); Panipat WooUm ; - 
and General Mills Co., Ltd. V. ' • ■ ^ •. 

Industrial Tribunal Punjab . , . tt. 2 ; 
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{19581 AIR 1958 Andh Pra • 276 
- (V 45) = (1958) 1 Lab LJ 20. , 
Gurumurthi v. Eamulu ■ ’ 3 

C1956) AIR 1956 Mad 115 (V 43) ==?; 

1956-1 Lab LJ 498, Sri Rama . 

, Vilas Service Ltd, v. State oI 
Madras - -2 

C1953) AIR 1953 SC 53 (V 40) ==> 

1953 SCR 334 = 1953-1 Lab LJ, 

174, State of Madras v, C, P. 
Sarathy . ‘ .2, 3 

EL L. SonI and S, S, Mahajan; for Peti- 
fioner; W. K. Sodhi, for Respondent No. 3. 

' PREM CHAND JAIN, J; The work- 
men of New Snow View Transport Private 
Limited, Pathahkot, approached this Court 
under Arts. 226 and 227 of the Constitu- 
tion of India, for the issuance of ah ap- 
propriate writ, order or direction, quash- 
ing the award made by respondent No. 2, 
dated 28th January, 1967, published in the 
Pimjab Government Gazette dated 24th ' 
February, 1967 (copy Armexure 'F’ to the 
petition). This petition came up for hear- 
ing before me sitting singly on May 2, 
1969, when the same was referred to a 
larger Bench for decision as there was a 
conflict in the two decisions of this Court,, 
one reported in Panipat Woollen & Gene- 
ral Mills Co. Ltd. .V. Industrial Tribxmal 
Prmiab, (1962) 1 Lab LJ 555 (Punj) and 
the other reported in Gondhara Trans- 
port Co. (Pvt.) Ltd. V. State of Punjab, 
AIR 1966 Punj 354. In Panipat Woollen 
and General Mills Company, Ltd.,' 1962-1 
Lab LJ 555 (Punj) the viev/ taken by . 
A N. Grover, J, (as he then was), was, 
“Even otherwise there can be no doubt 
that the order of reference under S. 10(1) 
is an administrative act of the Govern- 
ment. If there is an industrial dispute, the 
factual existence of which could not really 
be in dispute, a fresh determination by the 
Government of the question of the ex- 
pediency of making a reference does not 
amount to a review of a question judicial- 
ly determined previously and, therefore, a 
prior order of the , Government does not 
affect the jurisdiction of the Government 
to exercise the statutory power under Sec 
tion 10(1) (e) of the Industrial Disputes 
Act.” • . 

. In Gondhara Transport Co.- (Pvt.) Ltd., 
AIR 1966 Punj 354 R. S. Narula, J. took 
a different view and observed thus: — 
“Considering the scheme, objects and 
purposes of the relevant provisions of the 
Act as a whole it appears to be clear that 
words “at any time" in Section 10(1) of 
the Act refer to a period which commences 
with the issue of demand notice or with 
any other legal steps by which the pro- 
ceedings are initiated for making a re- 
ference to a Labour Court or Tribunal and 
which period terminates with an order of" 
the appropriate Government mther mak- 
ing a reference of declining to make it for 
any- valid reason. Once the 'Government 
has arrived at and given out its deciaon 


one way or the other. Section 10(1) of thg 
Act ceases to exist for that particular dis- 
pute or demand and witii .sucii a decision 
of the Government the words “at any 
time” contained in Section -10(1) of the 
Act also cease to operate.” 

From the report it is dear ttot the .judg- 
ment of - A N. Grover, J, in Panipat 
-Woollen and General Mills Co. Ltd., 1962- 
1 Lab LJ 555 (Punj) Was not cited before 
R. S. Narula, J. In view^ of this conflict 
and in order to get an authoritative ded- 
sion, I thought it desirable and proper to 
refer the matter to a larger Bench and 
that is how this matter has been placed 
before us for, dedsion. 

2. Mr, Soni, learned counsel for the 

petitioners, vehemently contended ' that 
under Section 10(1) of the Act, an order 
of the appropriate Government refusing 
to make reference at one stage could be 
reviewed subsequently and there was no 
legal bar for the exercise of such a power 
over and again by the State Government. 
Rdiance in support of his contention was 
placed on a decision of the Supreme Court 
in the State of Madras v. C. P. Sarathy, 
AIR 1953 SC 53, two deddons of this 
Court in . Panipat Woollen and General 
Mills Co. Ltd., 1962-1 Lab LJ 555 (Punj) 
(Supra) and Rawalpindi Victory Trans- 
port Co. (P) Ltd. V. State of Punjab, (1963) 
65 Pun LR 901, two of the Madras High 
Court in Sri Rama Vilas Service Ltd. v. 
State of Madras, represented by Secy, to 
Govt, AIR 1956 Mad 115, and Worlonen 
of Dalmia Cement (Bharat) Ltd. v. State 
Govt, of Madras, AIR 1969 Mad 21, ded- 
sion of Allahabad High Court in L. H, 
Sugar Factories and Oil Mills Pvt. Ltd, 
PHibhit V. State of Uttar Pradesli, AIR 
1962 All 70, of Rajasthan High Court in 
Good Year India Ltd. Jaipur v. Indtostrial 
Tribunal, Rajasthan, Jaipur, AIR 1969 Raj 
95, and of Madhya Pradesh High Court in 
Rewa Coal Fields Ltd., Dhanpuri, Shahdol 
v. Central Govt. Industrial Tribunal-cum- 
Labour Court, Jabalpur, AIR 1969 Madh 
Pra 174. It was also contended by Mr. 
Soni that the decision of ,this Court in 
Gondhara Transport Co. (Pvt.) Ltd., AIR 
1966 Punj 354 did not lay down the correct 
law. On the other hand, it was contended 
by 'Mr. N. K. Sodhi, that the appropriate 
Government had no power to review its 
own previous order when once it had re- 
fused to refer the same for adjudication to 
a- Labour Court It was also contended that 
the case in Gondhara Transport Co. (Pvt.) 
Ltd., AIR' 1966 Punj 354 • was correctly 
dedded. ^ , 

3. After giving my thoughtful consi- 
deration to the entire matter, I am of the 
view that there is considerable force in 
the contention of the learned counsel for 
the petitioners and in view of the latest 
imreported dedsion of the Supreme Court 
in Civil Appeal No. 1914 'of 1968 = (AIR 
1970 SC 1205) in M/s. Western India Matdi 
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Co. Ltd. V. Western India Match Co. Wor- 
kers’. Union, decided on , January 9, .1970, 
this matter needs no. further .'scrutiny. The . 
folloiving observations' of their . Lordships 
of -the Supreme Court may be read with 
advantage: — ,■ ' . . ■ V 

"The next question is whether the ex- 
pression "at any time’’ in Section 4(k) 
means what its literal meaning connotes, 
or whether in the context in which it is 
used it has any limitations. Counsel for 
the company argued that the concerned 
worlonan was admittedly not a member of 
the respondent-union ' in the beginning of . 
1959 when the State Goverhment refused 
to malie the reference, that he became a 
member of the respondent-union in July . 
1962, that it was thereafter that the res- 
pondent-union revived the said dispute 
which had ceased to be alive after the 
Government’s said refusal and that it. was 
at the instance of the union that the Gpv^ 
emment later on changed its ihind and in 
August 1960 agreed to make the reference. : 
The contention was that the Goverhment, 
having once declined to refer the dispute, - 
could not change its mind after' a lapse 
of nearly six years after the dispute arose ; 
and that though the expression "at any 
time’’ does not apparently signify any 
limit, it must be construed to mean that 
once the Government’ had refused to make 
the reference- after considerihg the matter 
and the employer thereupon had. been led 
to believe that the dispute was not to, be ■ 
agitated in a tribunal and had consequent- 
ly made his own aiTang^ent, the Gov- 
ernment cannot, on a further agitation by 
the Union, talce a somersault and dedde 
to refer it for adjudication. It was argued 
that if it were, so, it v/ould mean that 
even if a worlonan, who after termination 
of his serince, has ' already obtained 
another emplosment, can still go to the 
union, become its member and ask the . 
union to agitate fhe dispute, by espousing 
■ it. Such an action, if permitted, - would 
cause dislocation in, the industry as when- 
the employer has in the meantime made 
his own arrangement by appointing a sub- 
stitute in place of, the, dismissed workman 
• on finding that - the latter had already 
found other employment. The Legislature, - 
the argument proceeded, could not, .there- . 
' fore, have used the words "at -any time” 
to mean after any length of time. 

From the words used in Section .4(10 Pf 
the Act . there can be no doubt that the 
-Legislature has left the question of mak-. 
ing or refusing to malce a reference for 
adjudication to the discretion of the Gov- 
ernment. But the discretion - is neither 
unfettered nor arbitrary for the section 
dearly pro-ddes that tliere must’ exist an 
industrial dispute as defined by the Act 
or such a dispute must be apprehended 
when ther Government decides to refer.it 
for' adjudication.' No reference, thus can 
, be made unless at the time ■when the Gov- 


ernment decide to make it an- Industrial' ■ 
dispute between the employer, and his epi- ^ 
ployees hither exists - or is apprehended, y 
Therefore,' the expression "at any tithe”, 'J.' 
though seemingly . without' any, limits, is ‘ 
governed by the .context, in -which it apr 
pears. Ordinarily, the question , of m'aiang ,:.. 
a reference wo^d arise after con- ; 
cHiatioh proceedings ‘ have been .gone' ■; 
through, and the conciliation officer ' 
has . made a failure • report. . But the : : 
Government need -hot wait until . such a 
procedure, has been completed. In 'an- , 
urgent case, it can "at, any time”, i.e. even 
when such proceeding^ have not begun or . 
are. still -pending, decide to refer the dis- ; ; 
pute for adjudication. , The expression "at , • 
any time” , thus - takes in ;such cases, as 
where the Government .decides to malce 
a reference , witho'iit waiting for condlia- ' , 
tion proceedings to begin, or to be - com-- . . 
pleted.. : As already stated, the expression , 
"at any time” , in the context , in wMch.it : 
is used, postulates that a reference can : 
only be made, if an industrial dispute ■ 
exists or is . apprehended. No reference 
is contemplated' by the section when , the 
dispute is not an. industrial dispute, hr, 
even if it is so-, it ho , longer, exists or is •' 
hot a-pprehended, for instance, where it . 
is already adjudicated or in. respect . of 
which there is an agreement or a settle- , 
ment . bet-ween the' parties dr where ' the 
industry 'in , question is' no longer- .in ' , 
existence: . . / 

• In 1953 SCR 334, at p.. 346= (AIR .1953 
SC 53 at p.' 57) tMs Coui't held oh con- • ' ! 
striictioh of Section 10 (1) of the' Central 
Act tha-t 'the function of the .appropriate = 
Go-vernment tiiereunder is an administra- 
tive fiinction. It was so held presuihab- . 
ly .because the Government, cannot "go into . 
the merits of the dispute, its- fiinction 
being oMy to refer such a dispute, for ; 
adjudication so that the industrial- rela-^ -. . « 
tipns .'between the emiployer' and h^. " 
employees maymot . continue to remain ' 
disturbed and -the dispute- may he resblv-' 
ed through a judicial process as speedily, 
as possible. In' the light of the nature of -/ 
the fimction of the (Covemmeht and the - 
objection for which the power is . con- ' 
ferred on it; it -would be difficult , to hold 
that once the Government has refused' to '. 
refer, it cannot, change its mind on a fe- 
-consideration of tile matter either because"-; 
new facts_ have -come to light or because. , 
it had misunderriood the existing facts 
or for any other rele-vant consideration . ". 
arid decide' to malie the reference. But , ,, 
where it reconsiders its earlier decision it 
can m^e the reference only, if the dis-.. ■- 
pute is "an industrial one and ' either 
exists^ at that stage , .or is • a-pprehend-- 
ed and the reference it makes must be " 
with regard to that and no other , indus- 
trial dispute., fcf. '.Sindhu Resettlement ,-/ 
Corporation .' Ltd. v.- Industrial Tribunal, • 

. (1968) I Lab LJ 834 at p. . 839 ,;= (AIR . 
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1968 SC 529 at page 533). Such a •wew 
has- been taken by the High Courts of 
Andhra Pradesh, Madras, Allahabad, 
Eajastlaan, Punjab and Madhya Pradesh. 
See Gurumurthi v. Ramulu, (1958) 1 Lab 
LJ 20 = (AIR 1958 Andh Pra -276); Vasu- 
deva Rao v. State of Mysore, (1963) 2 Lab 
LJ 717 (Mys) ; (1964) 1 Lab LJ 644 (Punj); 
Champion Cycle Industries ,v. State of 
U. P., (1964) 1 Lab LJ 724 = (AIR 1964 
All -32); (1968) 2 Lab LJ 682 = (AIR 1969 
Raj '95): AIR 1969 Madh Pra 174. The 
reason given in these decisions is that the 
function of the Government either imder 
Section 10(1) of the Central Act or a 
similar pro-vision in a State Act being ad- 
ministrative, principles such as res judi- 
cata applicable to judicial acts do not ap- 
ply and suqh a principle cannot be im- 
ported for consideration. -when the Govern- 
ment first refuses to refer and later 
changes its mind. In fact, when the Gov- 
ernment refuses to make a reference it 
does not exercise its power, on the other 
.hand it refuses to exercise its po-wer and 
it is only when it decides to refer that it 
ex;ercises its. power. Consequently, the 
po-vver to refer cannot be said to have been 
exhausted when it has declined to make a 
reference at an earlier stage. Tliere is 
thus a considerable body of judicial opinion 
according to which so long as an industrial 
dispute exists or is apprehended and the 
Government is of the opinion that it is 
so, the fact that it had earlier refused -to 
exercise its power does not- preclude it 
from exercising it at a later stage. In this 
-view, the mere fact that there has been 
a lapse of time or that a party to the dis- 
pute was, by the earlier refusal, lead to 
believe that there would be no reference 
and acts upon such belief, does not affect 
the jurisdictibn of the Government to 
make the reference.” 

4. In view of the decision of the 
Supreme Court in M/s. Western India 
Match Co. Ltd,, Appeal No. 1914 of 1968, 
D/- 9-1-1970. = (AIR 1970 SC 1205), it is 
clear that in maldng a reference under 
Section 10(1) of the Act, , the Government 
is doing an administrative act and that 
there is no bar in the way of the State 
Government, even if it has once refused 
to refer a dispute, to change its mind on 
a reconsideration of the matter either be- 
cause new facts have come to light or be- 
cause it had misunderstood the existing 
facts or for any other relevant considera- ■ 
tion and decide to make a reference. This 
power of the State Government, however, 
is subject, to the limitation that on recon- 
sideration of the earlier decision, -the re- 
ference can be made only if the dispute is 
an industrial one and either exists -at. that 
stage or is apprehended and the reference 
it makes must be vdth regard to that and 
no other industrial dispute. Thus the con- 
trary view taken by R. S. .Narula, J. in 
Gohdhara Tran^ort Co. (Pvt.) Ltd., AIR 


1966 Punj 354 does not lay do-wh the cor- 
rect law and stands imphedly overruled. 
Consequently the decision , of 'the tribunal 
on issue -No. 1 to the effect that the Gov- 
emihent ha-ving once decined to make re- 
ference on the . point of gratuity scheme 
comd not make a reference on that point 
subsequently, cannot be sustained and is 
accordingly set aside.- 

5. Issue No. 2 has been decided in 
favour of the petitioners and it is held 
that the demand of the woricman for the 
a gratuity scheme is justi- 
fied. This decision of the tribunal on issue 
No. 2 -was chaUenged by Mr. N. K. SodhL 
teamed counsel for respondent No. 3, on 
two .founds, (1) that -the tribimal did not 
consider the e-vidence properly and had 
gven a wrong -finding that the demand of 
the workmen for the introduction of a 
gratuity scheme was justified, and (2) that 
the tribimal should have framed a scheme. 
In my -view, there is no merit in the first 
ground. The finding of the tribunal on 
issue No.^ 2 is based on consideration of 
entire e-vidence and is a 'pure finding of 
fact and cannot be challenged in proceed- 
ings for a -writ of certiorari. There is no 
*^f jurisdiction nor is there any error 
that may be apparent on the face of the 
record. However, as conceded by Mr, 
^m learned counsel for the petitioners, 
mere is merit in the second ground. The 
tribunal ha-ving decided issue No 2 in 
favour of the petitioners, should have 
framed the gratuity scheme and for this 
purpose the matter shall have to go back 
to the tribunal. 

6. For the reasons recorded above, I 

petition, set aside the decision 
of the tribunal on issue No. 1 and send 
back the case to him for framing of the 
gratuity scherne. The parties through 
their teamed counsel have been directed 
to appear before the tribunal on 16-3-1970, 
As the matter has become very old the 
tribunal shall e:medite it and dispose it of 
as early as possible. In the circumstances 
of the case there be no order as to 
costs. 

7. GURDEV SINGH, J. i agree. 

Order accordingly. 


AIR 1970 PUNJAB & HARYANA 415 
(V 57- C 65) , 

FULL BENCH 

MEHAR SINGH, C. J., GURDEV SINGH 
AND BALRAJ TULI, JJ. 
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Letters Patent Appeal No. 369 of 1967. 
D/-1-12-1969, from decree of P. C. Pandit, 
J. in Second Appeal No. 1437 of 1962,- D/- 
20-4-1967. 
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(A) Constitution of Indbi Art* 311 — - 
KeVersion not involving penal , coMeQU- 
ences is no reduction in rank. 

(Paras 2, 3) 

(B) Civa Services — Punjab Police 
Rules (1934), E. 13.12 — Reversion to sub- 
stantive post accompanied vsith removal of 
Tinmp from Promotion List E — No penal 
consequence involved — Second Appeal 
No. 1437 of 1962 D/- 20-4-1967 (Punj), 
Reversed. 

Where an Aslant ■ Sub-Inspector- of 
Police officiating - as Sub-Inspector is re- 
verted to his substantive post on ground 
of inefficiency and his name is also re- 
moved from the Promotion Lost E, no 
penal consequence is involved as the Of- 
ficer can get his name again included in 
the list by improving his work and con- 
duct. It is always, open to proper autho- 
rity to revert a person officiating in higher 
post to his substantive rank on ground of 
hiefficiency. Consequently, there is no re- 
duction in rank. Second Appeal No. 1437 
of 1962, D/- 20-4-1967 (Punj), Reversed. 

(Paras 4, 5) 

Cases Eteferred: Chronological- Paras 
(1966). 1966 Cur LJ 896 (Punj), 

Jagraj Singh v^. State of Punjab 
(1965) 1965 Pun LR (Sup) 625 =i 
ILR (1966) 1 Punj 84, State of 
Punjab V. Rajihder Singh 2, 3, 4, 
(1964) 66 Pun LR 344, Punjab State 
V. Gurbux Singh • - 

(1961) Second Appeal No, 443 of 
1961, D/-8-12-1961 (Punj), Head 
Constable Jagir Singh v. Punjab 
State 2, 3, 4, 

(1961) Second Appeal No. 361' of 
1961, D/-24-5-1961 (Pimj), State of , 
Punjab V. Wattan Singh _ . 

D. S. Tewatia with C. B. :Kaushik, 
Appellant; S. P. Jain, for Respondent. 

MEHAR SINGH, C, J. : — The respon- 
dent, MuUih Raj, was confirmed as Asas- 
tan Sub-Inspector of - Police in 1951. His 
name having been brought on list ‘E’ as 
fit for promotion to the post of Sub-Ins- 
pector of Police according to sub-rule (1) 
of Rule 13.10 of the Punjab Police Rules, 
1934, Volume H, Page 8, he was promoted 
as officiating Sub-Inspector of Police with , 
effect from, April 1, 1951, 'On July 5, 

.1957, the Deputy Inspector-General of 
Police made this order with regard to . 
hinn — "A bad type, 'who deserves rever- 
sion in' view of Ms doubtful reputation. 
Weak nature .and colourless record. Issue 
orders for his reversion with immediate 
effect” On that the same officer passed 
the order,' Exliibit P-10, of . the same date 

wMch said "Officiating Sub-Inspector 

Muikh Raj No. 98/A of Kamal District 
reverted to Ms substantive rank of 


A. Life 


3 

for 


2. The respondent by a suit, Institut- 
ed on February. 7, . 1961, sought dedara- * " 
tion that the ;order of the Deputy Ihspec- - 
tor-General of Police, of July 5, 1957,' re-, - 
verting him' from .the officiating post of. '• 
Sub-Inspector of Police to Ms substantive' ■. 
rank of Assistant Sub-Injector "of Police^ ; . 
coupled with the removal of his name .' 
from List , 'E’, , was . 'ultra vires, without 
jurisdiction,- illegal . and xmconstitutional,- ' 
and thus he continued as officiating Sub- , 
Inspector. of Police. The , learned trial 
Judge , by a . decree of , February 15, 1962,, 
decreed the daim of, ' the respondent, ' 
being of the opinion that reversion of the , 
respondent in the wake of ,the nature of. 
the order of Ms reverdon and the re- . 
moval of Ms name from list 'E’ was by;, 
way of pumshment :and attracted, v.Arti-' 
de 311 of the. Constitution and as ' the 
provisions of that Article, were not com- .. 
plied wij before the! order was made, 
the_ re^ondent was entitled: to the decla- , . 
xatioh' sought by Mm.' On appeal, the 5 
learned Senior Subordinate Judge revers- <- 
ed the decree of the trial Court on Au- 
gust 3, 1962, following the decision of ! 
Falshaw J. in Head Constable Jagir Singh 
V. Punjab State, Second Appeal No, 443 
of 1961, D/- 8-12-1961 (Punj) in which 
the, learned Judge held that “In my opin- ' 
ion reversion of an officer to Ms substan- 
tive rank from an officiating ranlc on . 
groimds of inefficiency does not amount to 
punishment and does not fall within the ■ -• 

. scope of Artide 311 

, I am dso of the opinion that the lower 
appellate Court has taken. a correct, view • 
in holding that the removal of Ms name 
■ from List 'D’ does not amount 4o reduc- , 
tion in rank and in my opmion no officer , 
can daim as of right .to have Ms name, 
on any such list.” . - . . . . 


IS 


Assistant Sub-Inspector of Police with' 
effect from today the 5th of Jtily, 1957. 
He will remain posted in -tlie, Kamal Dis- 
trict.” His, name was also rdnoved from 
List ’E’. • 


Oh second appeal by the respondent, 
thp learned ' Single ’ Judge . reversed^ the 
decree of the - first appellate. Court, , re- 
.storing that of the trial Court, foUowirig 
State . of Punjab y. Rajinder Singh, 1965. , 
Pun LR (Sup) 625, a decirion by Dua and . 
Narula, Jj., in wMch. at - pa j ,657 the 
learned Judges stated the .fifth proposi-’ 
tion in tMs way — ' "that if on the rever- 
sion of a Sub-Inspector of Police to Ms. ' 
substantive rank, it is further ordered as . 
a consequence of the reversion that Ms - 
name should also he removed from List 
.-'E’ or is actually so removed because of ■; 
the reversion thus ' either debarring him - . 
from future . .promotion or' indefinitely 
postponing Ms chances of future promo-, 
tion, the. case would be.Mt by Art. 311(2), ' 
of the Constitution as the reversion woiild 
in such a case restdt in penal consequej , 
ces". This is an appeal by the State, of , 
Haryana, having been in the meantime 
substituted for the State of Punjab, by- 
reason of . the provisions of the . Punjab 
Reorganization Act of 1966, under Cl. 10, 
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grade posts temporarily hy appointing there- 
to for a period not exceeding six. monms m 
an officiating capacity any member of me 
Service who is eligible for Such ■ appomt- 
ment -under these ; Rules.” j i 

. 7. ’ There was . also a circular, issued by 
the Chief Secretary to the Government; , 
copy of - that circular has . been - placed cin 
record as Annexure. 2.- This circular, pm-- 
yides that promotion to posts by selection 
strictly on the basis of merit' and on the, 
basis of seniority-cum-merit may be made 
in the ratio of 1 ; 2 and as for . the .first 
promotion ■ in ' a cadre against the merR 
quota, oiily such of- the ' persons -who had 
put in six ye^rs of service, shall be eligible. 
This circular was issued sometme before 
the amendment of the’ Rules became effec- 
tive. It was further laid do\vn therein that 
the administrative instructions and the statu- 
tory service rules should togedier be- taken 
as a complete code on the subject The 
drcular further lays down the marking 
system on the basis of which merit of an 
officer for' promotion to higher post has to 
be assessed.' As the contentions of the 
petitioner are based on the language of the 
circular, I may reproduce ; the relevant pro- 
visions of the circular. 

8. Para. 3 of tlie circular embodies what 
is <haracterised as the merit formula and it 
runs as follows : — 

"8 (a). ‘‘Merit formula” means that out 
of 7.0 marks (marking system has been 
defined in paragr^h 5), a person should 
get a minimum or 65 marks for considera- 
tion of his case for promotion among those 
who have secured 65 or more marks; the 

g arsons who, get highest marks v/ill be the 
rst to be promoted, and the person, who 
comes next in the .range of marks will be 
the second ' to -be promoted, and so on. 
The inter se seniority of persons appointed 
in the same class, . category or grade of 
posts by promotion strictw on merit shall, 
■without , regard to the order, of preference, 
be .determined as if such persons ' had been 
appointed bj'-- promotion on the ' basis of 
seniority-cum-merit. This is illustrated < by 
the following example ; — 

Name of the No. of, marks Seniority in the 


officer 


next below 


'/ 

grade. 

75 

7 8 

‘B’ 

78 

8 

'O’-. 

70 

4 

‘D’ 

69 

8 

'E’ 

• 65 

1 


That if there are 5 vacant, posts to be filled 
promotion on the basis of “merit” 
formula the inter se seniority, of these 5 
selected persons will , be the ^ same as in the 
next, below grade, but . if only 3- posts are 
to be filled then those who have secured 75, 
73 ^d 70 marks respectively -will be select- 
ed and the remaining, left out. The inter 
se semority amongst these selected shall be 
the same as in the next below grade. 
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(b) The eligible, candidates for promo- 
tion on, the b^is of 'merit' formula, shall be 
10 times the total number of vacancies to 
be filled by ^ way ..of promotion' provided 
such, number is a-vailable and they should 
be holding the post, in the next below cadre 
in substantive capacity. As for example, if 
there are twelve posts to be filled -iby way 
of promotion on the basis of both the for- ,, 
mulae (viz., four posts for merit and. eight 

E osts for seniority-cum-merirt, the total num- 
er of eligible candidates for promotion on 
the basis of merit formula shall be 12, if 
available. If’ an officer; could not secure 65 
marks continuously for '5 years, he will not 
be included in this list of eligible candidates. 

(c) Notwithstanding, anything contained in 
sub-para (b) aboye, for .fiurst promotion by 
merit, .-only such of the candidates . shall be 
eligible \yno put in six years’ service in 
'tiie cadre on the date of selection.” 

'Para ,5 of the circular lays down what is 
seniority-cum-merit formula. Since in this 
writ petition there is no controversy about 
the applicability of seniority-cum-merit for- 
mula, I need not refer to ■the pro'visions re- 
lating to that formula. It is sufficient to say 
that due weight has to be given first to seni- 
ority and then to the merit. The marking 
system which is applicable both to the selec- 
tion based oh merit as well as to the selec- 
tion based on seniority-cum-merit is con- 
tained in para 5 of the circular. That para 
reads as follows: 

“Para 5. — ^The making system will be as 
follows: — 

(a) Confidential 'Rolls for the 5 calendar 
years immediately preceding ffie date of 
selection -wfil be examined, 5 marks will be 
earmarked for each year’s confidential roll, 

' md -the marking will be: Excellent report — 

5 marks; Very Good report— 4 marks; Good 
report — 3 marlcs; '■ Satisfactory report — 2 
marks; Unsatisfactory report — 2 marks; -Ad- 
verse report — 1% marks; and adverse report 
^th punishment — 1 mark. If a person- has 
been awarded eitlier “Merit Pay” or “Cash 
awarded by the Government, then the Com- 
mittee-:'may award him up to 5 marks more 
m addition to the marlcs already obtained by 
him. These, additional marlcs -will not be 
talcen into cionsideration at the time of the 
next selection. 

(b) The record of service, which means 
semce book, personal file, and confidential 
rolls other, than the confidential rolls of the 
5 years immediately preceding the selection 
maintemed after Ae formation of Rajasthan 
wm be allotted 50 marks, and the marking 
^ be, (a) average or satisfactory record— 

PU marlcs and (b) ■ deduction up to 2 marks 
tor each punishment according to gravity 
may be made (no deduction will be made • 
tor mere warning but, where warning has 
°een recorded in a Confidential Roll it 
should be considered as punishment ’ and 
.marks should be deducted), ^Recprded warn- 
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ing* means censure given by way of punish- 
ment under. the C.C.A. • Rules. "If - some 
marks have been deducted for any punish- 
ment. out of the 50 m^ks - in any year of 
selection, then, that deduction .Should not be 
repeated or counted via the next selection. 
Also, if some marks have been deducted from 
the GonfidenOal BoU of a particular year, 
then that deduction should not be repeat^ 
or counted next time. That ’ Cdnfiaential 
RoU should be considered satisfactory and 
marks awarded accordingly. With a view to 
ensxue implementation or this, it would be 
necessary for the promotion committee to 
keep a record of such deductions and ad- 
ditional marks as the case may be. 

(c) On the basis of above iharking only 
su^ persons who have secured a minimum 
of 62% marks out of the total 75 marks will 
be considered for promotion on the basis of 
“seniority-cuih-merif formula. Thus, as has ' 
been mentioned earlier, even if a jum'or 
person secures more than 62% marks, the 
senior will not be superseded, if he has 
secured 62% marks. Under the ‘Merit’ for- 
mula those who have secured 65 ; marks or 
more will only be considered for promo- 
tions.” . ^ 

9. Para 6 lays down when; a person 
should be . called for intehnew. It is pro- 
vided therein that a person who has secured 
less than 62% marks but not' less than 61 
marks should not be called for interview. 

10. As regards the Confidential Rolls, it 
is laid down that those persons ' whose Con- 
fidential Rolls were missing or those whose 
Confidential Rolls could not be prepared in 
their absence for study or training outside 
India may also be called for interview. . - 

11. Para 7 of the. circular lays : dowm- that • 

adverse remarks recorded, in the Confidential , 
Rolls should be communicated to the per- 
sons concerned in ' time, so that he may get 
an opportunity to represent his case to :the 
authority concerned. However, if by . chance 
adverse remarks have not been., com-, 
municated to him, . ;or if the ad- ' 
verse remarks have been communicated but 
his representation has not been decided by 
tlie appropriate authority, in tiiat event the 
person concerned should be called for inter- 
view by tlie selection or the promotion com- 
mittee and before he is asked to appear for 
interview, adverse remarks should be com- 
municated to liim so that, he would come 
prepared with .what be has , to say. in the 
matter. It was left ;6pen td the selection 
or promotion committee to treat the adverse 
remarks .as fexpimged and award marks ■ for 
such entries, if it felt that the adverse re- 
marks were not justified. , It was clearly 
emphasised that normally efforts should . be 
made to communicate me adyerse remarks 
and to decide the representetions before the 
selection committee meets. . - 

. 12. In para 9 of the circular it was 
pointed out to all selection committees • and 


appointing authoriti^ that the assessment of , 
confidential foils . and the awarding . of marks .. . 
therein should be rational, ..judiciously, libe- 
ral and objective, tile, reason being that, at. : 
times a confidential roll inight have been. ;; 
written with' a greater , sen^e of responsibility , 
and at other times it mi^t not have been " 
given due care. . It was , also . observed by . 
way of . illustration that one oflScer might be 
liberal in the assessment . of his subordinate 
whUe another may be a' bit miserly dr 
strict of sometimes vindictive. It was, there- , 
fore, impressed on the selection committees - 
that in order to have the -• balanced ^ 
roach in the matter, it might at times ; bo 
worthwhile for the. selection comniittees as 
^so for the appointing authority to recon- . = 
sidef whether the reporting officers .them- 
selves enjoyed reputation for .efficiency, im- •• 
partiality and integrity- * •<■■■. 

IS. Lastly, it was pointed , out in the cir- . ■ 
cular' that the instructions contained therein 
should be strictly kept in view while per-,, 
sons were considered for promotions; the ^ 
re^on . being that evaluation and • assessment , 
of confidential rolls make or mar service , ’ 
projects of . Government employees. It was 
rurther enjoined on the reporting officers that 
they should, while drawing up confidential 
rolls, adhere to the instructions, issued by 
the Chief Secretary on 28-7-1959. . • 

14. In challenging the vah'dity of Rules . . 
28B and 82 of the Rules as also the circu- 
lar aforesaid, it was. contended . by the. peti- 
tioners (1) that rules 28B and 32 of the ' 
Rules were bad because no criterion for 
judging the comparative, merits of tlie vari- 
ous candidates was laid dowm ; tiierein. _ It 
■vvas prged that in the absence of any crite-. 
rion to guide the exercise of-, discretion by , 
the selection committee, tlie .rules were hit 
by Article .14 of the Constitution; (2) in the, . 
alternative' it was urged that . assuming .these 
rules to be valid the discretion was confer- ' . 
red on the selection committee- alone for 
. judging tlie merits of .. the . officers for pro- 
motion and the , impugned circular, was cal- 
culated to fetter the exercise of discretion 
by the selection committee, and was. conse- 
.quently bad; (3) .that the . issuing of-, the , 
circular as well as making of , amendment in 
the rules was mala fide. The niles were' 
amended/ with',' a view to take' power- so,, 
that bv‘ this process the , Gdyeniment might , 
be able to snow favour to certain persons' 
in the matter of promotions; (4) the . circu-;. 
lar does not serve the, purposes of the Rules,', 
but goes contrary to the rules;, (5) tlie . peti- , ' ' 
tioner’s ', confidential report for' the ..year, ' 
1965-66 was prepared by one. Shri Pratap J 
Singh, Deputy . Commissioner of Excise, 
lincfor whom ' the petitioner was worldn'g . . ■ 
during the relevant year.:. It. is alleged .that . 
Sliri Pratap Singh .had prepared' tlie confi-' 
dential report or the petitioner . absolutely 
maliciously and in clear contravention bf his 
expressed opinion contained .'in a letter 
issued by Shri . Pratap ' Singh to the. peti-; ; 

■ tioner wherein .he eulogised his services in .' 
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collecting the. excise revenues beyond .^the 
target fixed for his area. . It was . further 
urged in- connection with this Confidential 
report that this was prepared in September 
!l966 at the time the selection committee' 
•was to meet for the selection and no oppor- 
tunity was afforded to the petitioner to 
have his say against the adverse remark 
mven by Shri Pratap Singh in his confi- 
dential report concerning the petitioner. It 

pointed out that such ; remarks contained 
in the confidential report were conveyed to 
the- petitioner for the first time on 11-5-67, 
thou^ the selection committee had already 
met in September, 1966^ ' and made its re- 
commendations for promotion. 

15. The writ petition has been opposed 
on behalf of .the State. The other respon- 
dents, namely, Rajeshwar Dayal Matliiur, 
Surendra Chandra Pagoria, Mannlal Goyal 
and Piithvi Singh have not chosen to ap- 
pear or to file any reply to the writ peti- 
tion. It is denied -on behalf bf the State 
that Rules 28B and 82 of the Rules were 
invalid on any of die mounds taken by the 
petitioner. It is further denied that the 
circular issued by the Chief Secretary was 
bad. It is maintained that " merit could 
ri^tly be taken to be consideration for pro- 
motion to higher posts and the circular only 
provided a method for assessment of merit. 
It was urged that the marking system laid 
down in the circular for assessment of 
merit of an ofiicer was calculated to ensure 
objectivity of approach on tlie part of the 
selection committee.. It was stated that 
there were sets of as many as 35 such rules 
governing the various services tmder the 
State and the circular was designed to bring 
about uiuformity in the procedure for ass^s- 
ment of merit and for making selection on 
the basis of seniority-cum-merit. According 
to the respondent, even if the method evolv- 
ed is not so scientific in the opinion of the 
Court, that will be no ground to strike 
down the circular. There are some more 
^vrit petitions, raising identical -questions, 
listed for hearing. However, learned coun- 
sel for the petitioner as well as the learned 
Advocate-Gene.ral desired .that this case 
should be taken up as a test case for deter- 
mination of -the questions of law and the 
other ^vrit petitions may be taken up subse- 
quently as in some of the writ petitions the 
State had not filed its reply. In the circum- 
stances learned counsel who were appearing 
in the other writ petitions listed today were 
allowed to argue the law points in the pre- 
sent" -writ petition and Shri Mridul, who ap- 
pears in Kaluram’s writ petition, made his 
submissions regarding the validity of the 
rules as well as .the circular. . 

16, I may now proceed to deal with the 
several points stated above one by one! 

Regarding No. 1 about the vires of Rules' 
28B and -82 of the Rules. — Shri Agarwal 
argued that the rule was bad inasmuch as 
file term ‘merit’ was not defined and how 
it was to be assessed had not been stated in 


the Rules. He pointed out that correspond- 
mg Rule 27 (2) of the Rules, which was 
deleted, laid down some criteria for Judging 
the merits. -In the absence of such - criteria 
for' merit being laid down, Slui - Agarwal 
argued, die rule had resulted in conferment 
of unbridled and unhampered powers on 
me selection committee and this was vio- 
lative of Article 14 of the.' Constitution. 
Shn Agarwal placed-- reliance on a number 
of cases such as, .State of .West Bengal v. 
Anwar Ah, AIR 1952 SC 75 ; Dwarka Pra- 
sad v. State of U. P., AIR 1954 SC 224; 
Ram Krishna Dalmia v. Justice Tendolkar, 
AIR 1958 SC 538; and -Jaisinghani v. Union 
of India, AIR 1967 SC 1427. 

17. It is true, a legislation which does 
not contain any -provision which is directly 
discriminatoiy may,, yet offend against the! 
guarantee of- equal’ protection, if it confers 
upon the executive or the administrative 
authority an unguided - or uncontrolled dis- 
cretionaiv powers in the matter of apphca-j 
tion of law and then such a provision may 
be taken to be violative of Article 14 of the 
Constitution. The question, however, is 
whether the impugned rules do not contain 
a pc^cy to guide the exercise of discretion| 
by _me selection committee. If in a law a| 
pohdy which inspired, the making of such 
law is discernible tlien the mere fact that 
the selective application of the law is left 
to the administrative body will not make! 
the vesting of discretion in such body -viola- 
■tive of Article 14 of the Constitution. 


18. In AIR 1958 SG 538, cited by Slui 
Agarwal himself previous cases includfiag 
Anwar Ali’s case and other cases were 
reviewed by the Supreme Court. Das C. J. 
had_ extracted the essentials of the previous 
decisions and put them in the form of rules. 
One such principle was that there is always 
a presumption in favour of the constitu- 
tionahty of an enactment and the burden 
is upon him who attacks it to show that 
there has -been a clear transgression of the 
constitufa’onal principles.' Further it must 
be presumed that the ' legislature imder- 
stands and correctly appreciated the needs 
of its o^ people, that its laws are directed 
to problems made manifest by experience 
and that its discriminations are based on 
^equate grounds. Also in order to sustain 
the presumption ^ of constitutionality the 
C^urt may take into consideration matters 
of common knowledge, matters of common 
report, the history of the times and 'may 
assume every state of facts which can be 
conceived existing at the time of legislation. 


^ -19. '^erefore, if in the present case the 
impugned rules can be held to contain the 
pohcy of the rule malting authority and 
the discretion though wide cannot be said 
to be unguided, then the provisions cannot 
be held to be ultra vires the Article 14 of 
the Constitution. It is to be remembered 
that tire principle of merit for ' making 
promotions to higher posts has been re- 
cognised on all Hands. The Adminikrative 
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Reforms Committee headed' by late Shri- 
ll. C. Mathur had dealt with the question 
of promotions at page 1Q6 of its report 
.The ; committee pointed ; out that merit 
should be given adequate weightage' _in 
the matter - of promotions, . especially ' for 
senior , appointments, to ensure ' greater 
efficiency in Government ■ functioning ■ and 
also . to provide adequate incentive to Gov- ■ 
emment servants to give their best. Their 
Lordshros of the Supreme Court too had 
referred to an. impoftant passage in a report 
“Introduction to the Study or Public Ad- 
ministration” by Leonard’ D. White, _ with 
approval in Sant. Ram v. State of Rajasthan, 
MR 1967, SC 1910. I am tempted to quote 
that passage in extenso : 

“The principal object of a promotion 
system is to secrue the best possible incum- 
bents for the higher positions, while main- 
taining the morale oL the whole organisa- 
tion. The main interest to be served is tlie 
public interest not the personal interest • 
of members- or the official group concerned. 
The public interest is best, _secured , when 
reasonable opportunities for promotion ;,exist 
for all qualuied employees, . when, really; 
superior ci-vil servants are enabled to move- 
as rapidly up the promotion ladder as their 
merits deserve and when selection for pro- 
motion is made on the sole basis of merit. 
For the merit system ought to apply as •. 
specifically in making promotions as in 

original recruitment 

Employees often prefer the rule of seniority, 
by which the eh'gible longest in. service is 
automatically awarded the promotion. With- 
in limits, seniority is entitled to considera- 
tion as one criterion of selection. It tends 
to eliminate favoiuitism or the suspicion 
thereof and experience is certainly a factor 
in the making of a successful employee. 
Seniority is given most weight, in promo- 
tions from the lowest to other' subordinate 
positions. As employees _ move up ' the, 
ladder of respohsibilify, it is entitled to. less 
and less weight. When seniority is .; ’made 
the sole determining factor, at any level, it 
is a dangerous guide. It . does hot follow that 
the 'employee longest in service ih' a parti-, 
cular grade is best suited for promotion, to 
a liipher grade; the yery opposite inay . be . 
trae.'^ . ■ • , ' 

Introduction to the. Study of Public Ad- 
ministration, 4th Edn, pp. .380, 383.. . 

This passage shows that the _ principal 
object of any system, of promotion is to 
secure the best possible incumbent for 
higher positions while at the same time to 
maintain the morale of the whole organisa-' 
tion. The pertinent consideration is to 
ser\m the public interest' and not the j3er- . 
sonai interest of members of ' the official 
oup ' concerned. It was also pointed out 
at public interest is best secured when 
reasonable opportunities for promotion exist, 
for ah qualified . employees, when really' 
superior civil servants are enabled to move 


as 'rapidly up the promotion ladder, as tiheir - 
merits deserve, and as vacancies occur. 

' 20. .Rule 82' adopts in : essmce , xyhat was ■ , 
stated, ih Rule, ^-B. ,, Rule 28-B ' provides 
for two methods- of selection; ■ one based on 
seniority-cum-merit;, and , the' other based on , 
merit. In plain language the rule directs , 
that' promotion based , on meirit in. contradic- 
tion to 'that based on seniority-cum-merit, 
•shall -be strictly on the basis , of merit. , Tliis 
clear direction that the selection against 
the .merit quota has to be strictly on merit . 
is clear statement -of policy, which was to 
ensure th.e availability of - best- peraons. in 
order, to mark ; senior . posts under the . 
State,' ’ . In . that . ' situation -it can, by, ho - 
stretch of ima^ati'on, be contended ..that 
the' , impugned rules placed unguided . dis- 
cretion in the, hands of '.'selection coromittees. 
The selection committees, have to advance . ^ 
the policy of discovering the best talent in , 
the lower , cadre', for ‘ promoting • persons to ' 
higher . cadre. Then it is to ,be further re- , . 
membered that . the .selection . committee 
consists of very senior officers of the State. 
The Chainhan of the Rajasthan Public Ser- 
vice Co'mmission is to be the. Chairman of , 
the- Selection . Committee, Chairman 

Tmddubtedly is a person . of 'hi^ status and 
can be expected to recoraise merit by- 
adopting, a reasonable standard for. jud^g 
the merit. likewise, the other members 
like the Chairman, Board of Revenue Com- 
missioner, Development Department . and 
the Special , Secretary to the Gdverhment in , 
the Appointments Department are all per- . 
sons with, wide knowledge’ of state affairs - 
and the availability of .human niaterid in 
the State and caii be expected to b^r a . 

E roper approach; in selecting persons 'for 
igher posts. ..These rules,, therefore,, are ^ 
not in my Opinion, ■violative of. Article 14 
of the Constitution. It is true, -Rule 27 (2). 
which came to be ddeted on 13-12-65 'did 
provide that. regard shall be had to;; (a) per- 
sonality and character; (b) tact and energy 
(including ability to , undertake extensive 
tours); (c) intelligence and ability ' to express 
themselves in English, and Hindi clearly; ;■ 
court and .other work; (e) integrity; and (q 
previous .'.record of service. But these are 
ody. broad and general considerations and^ 
even in the ' absence -of ^ any reference . to 
thfese - considerations specifically in the', 
statutory rules, the. committee consisting of 
high State officers can'nof be taken to , he 
obliviom of such considerations^, which are 
normal for appraisal of the merit . of an 
officer or to evaluate the comparati've iherit . 
of more, than one officers. The terin 'merit,' 
in my view, is not capable of an . easy 
definition, though one may be able to re- 
cognise merit in a pers.on or one thay veiy" 
well ha- able to finu out the demerit as well 
in a, person. , ^ 

Shri Agarwal has pointed out that merit 
is a, sum total of good qualities and attri- 
butes of an' employee, such as, his academic 
qualifications, his - 'University distinctions, his 
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s^ority,' ’-'character, his devotion 'to duty 
his readiness to, do everything and to suffer 
all discomforts for the purpose of his > duty 
■with a view to achieve ^e target, his piine- 
tuality, amount of work perfonned and the 
tours undertaken in a financial year, com- 
mand over language and . expressioii, court^ 
and sweet reasonableness in dealing with 
the pecrole, a rational and lomeal outlook, 
a broadT vision, a spirit of adaptation in 
adverse circumstances, honestj' and' integ- 
rity, . co-operation with seniors and obedience 
to their orders, affectionate co-operation 
with the I'uniors and encouraging them to - 
improve, tne.’quaiitity and quality’ of the 
work and so many other factors. One may 
broadly accept the several indicia for re- 
co^tion of merit, ais pointed but by Shri 
Agarwal, but all the same they .remain as 
indicia of a general nature and as . I have 
poiiited out senior officers who have to sit 
on the selection committee cannot be taken' 
to be unaware of these criteria. The dic- 
tionary meaning of the term 'merit* (-vide 
Chambers’s Twentieth Century Dictionary) is 
“excellence that deserves honour or reward; 
worth; • value; , desert; that which one 
deserves; the intrinsic right or wrong.” This 
again, in my view, can, by no means, be 
tmcen to be a complete definition of the 
term ‘merit.’ For judging one’s merit one 
may also take into account the time and 
energy devoted and the quality of the per- 
formance of a person in doing any' job 
which he is required to do. For judging 
the suitability'' of a person for a higher post 
the requirements of such higher posts have 
also , to be kept in view. The recognition 
of merit, by and large, ■will depend on con- 
siderations wliich cannot all be put in a cut 
and diy formula. It is always .better to 
leave the. term tmdefined to be understood 
in its comprehensive sense than to attempt 
"a definition which may be found ' to be, 
incomplete or -may, at times, be misleading 
and may miss the point. In view of this 
when the rule enjoins a selection based 
strictly on merit such a rule cannot be said 
to be bereft of a policy and the exercise of 
discretion ■wffl in the circumstances be 
talcen- to be guided by sucli a policy ’ of 
selecting best person for the hi^er posts 
on, considerations of merit. 

However, there is one thing in the rule 
that struck me wliile I was reading the 
rule. Sub-rule (2) of Rule 28-B provided 
that the selection strictly on the basis of 
merit shall be made from amongst persons • 
who are 'otherwise eligible ffor promotion 
- under these rules' and the number of eligi- 
ble candidates to be considered for the pxn- 
pose shall be ten times the total number of 
vacancies to be filled in on the basis of 
merit and sehiority-cum-merit. I put it to 
lemmed counsel for the petitioner as well 
as' the learned Advocate General if the 
restrictions contained in this sub-rule re- 
garding the number of eligible candidates 
to be ■ considered -will not -violate Article 16 


of 'the Constitution. The effect, of Article 16 
of the Constitution is that whenever the 
question of promotions to a higher post is 
■to be considered, cases' of all eligible candi- 
dates for promotion; have to be considered. 
It is the right of every civil servant, who 
fulfils the test of eligibility for promotion to 
lugher posts, to be considered for promo- 
tion along with other candidates who are 
eli^ble. Learned Advocate General ■ sub- 
■ mitted that this ground has not been speci- 
fically taken by the petitioner in the case. 
This is so, but. as thus clause stares one in 
th'e face, I called upon both the parties to 
address me on this question. Learned Advo- 
cate General submitted that , as in the pre- 
sent case the number of vacancies that were 
available- were - sufficiently large, almost 
about 44, and as many as 440 officers in 
the ordinary time scale of Rajasthan Ad- 
ministrative ' Service had to be considered 
and the petitioner as well as the other res- 
pondents were within that group and, there- 
fore, there was no such ■violation of &e 
provisions of Article 16 . of the Constitution. 
The argument is, no doubt, attractive, but 
in jud^g the validity of a rule one has to 
see beyond the facts of a particular case in 
hand. The question is whether such a rule 
restricts the consideration of eligible candi- 
dates to only some of die candidates and 
does not take the entire body of candidates 
who are eligible for promotion and will it 
not be -violative of Article 16 of the .Con- 
stitution on the very face of it and when 
this has come to the knowledge, of tbe 
Court _ such a pro-vision cannot be allowed 
to exist. The xvrit petitioner taldng the 
clue from the’’ Court armed this point 
vehemently to .which Teamed Advocate 
General had no cogent answer. Therefore, 
the .provision in sub-rule (2) of Rule 28-B 
to’ the effect that the number of eligible 
candidates to be considered for the purpose 
shall be ten times the total number of 
vacancies is clearly ultra -vires Article " 16 of 
the Constitution. It may be that on tire 
present occasion the number of available 
■vacancies were quite large, but in futiue 
they may be just one or two to be filled up 
and then the choice will- necessarily be 
limited, if this rule were allowed to stand, 
to 20 or 25 persons. This cannot be' allow- 
ed to be done. In these circumstances I am 
of opinion that (i) Rules 28-B and 32 of 
the Rules are not bad on the ground that 
no criteria for adjud^g merit had been 
laid down in the Rules, but the portion of 
sub-rule (2) of Rule 28-B to, the extent the 
choice is restricted to ten times the number 
of eligible candidates is bad and that has 
to be struck down (ii) the provision that is 
being struck down is not easily . severable 
from the remaining portion of the sub-rule 
and, therefore, the whole of sub-rule (2) of 
Rule 28 has to be stmck. down. 

21. I may now turn to the circular. The 
drcular undoubtedly contains administrative 
instractions and it does not profess to lay 
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down anj4hing else. Shri Mridul contend- 
ed that the circular' could not have _ been 
issued as the selection' committee being a 
statutory body, such ' directions could not 
have been rightly -issued to such a body. 
Shri Agarwal. likewise contended that the 
circular seeks to cut down or curtail the 
discretion vested- in the committee and in 
fact it goes contrary to the rules and was 
accordingly' bad. I have already referred 
to the salient features of the circular. 
There is no manner of doubt that the Gov- 
ernment clearly intended the administrative 
instructions contained in, the circular to be 
complied with by the selection committee. 
This is evident from what they have said in 
the first paragraph of the circular. It was 
provided ' tlierein that the Administrative 
instructidns and the statutory service rules 
should together be ^ taken as a complete 
code on the subject. The clear intention, 
therefore, was that the selection committee 
was to be guided both by the Rules as well 
as by what- was contained in the circular, 
even if the committee not so wanted to. do. 
Shri Mridul invited my attention to a 
number of cases such as. State of Punjab v- 
Stuaj Prakash, AIR 1963 SG 507, Mannalal 
[fain V. State of Assam, AIR- 1962 SC 386, 
S. K. Ghose v. Union of India, 1968 Serv 
LR 741 = (AIR 1968 SC 1385), and 
B. Rajagopala v. S. T. A. Tribunal, AIR 
1964 SC 1573. I have read tliese cases. 
They relate to bodies created by the statute 
which have to act as tribunals and have to 
proceed in matters Bfefore them quasi judi- 
cially. ■ A statute may create a statutory 
body. Its action may, no 'doubt, be admini- 
strative, but in the parHcular case tlie body 
may be required to act quasi-judicially and 
in that event it is not to be ^ided by any- 
one else and has to deal with the matter 
according to its best judgment. In another 
case where a body is created by the statute 
and .is not reqm'red to act quasi-judicially, . 
administrative instructions by. Government 
pray be issued;. provided .jthey do not 
impinge on the statutory rules. Their Lord- 
ships of the Supreme Court in Sant Ram’s 
case, AIR 196Zi SC 1910, observed: — ■ 

‘It is true that Government , cannot amend 
or supersede statutory Rules by administra- 
tive instructions, but if . the rules are silent 
on any particular point Government can fill 
up the gaps and supplement . the rules and 
issue instructions not inconsistent ‘ with the 
rules already framed.” 

22. In my view, tliis is the relevant 
statement of 'tlie legal position governing 
the case ■ in . hand.. Administrative 
instructions may no doubt be issued but 
such instructions cannot be allowed to 
impinge on tlie statutory rules by which 
the statutory body has to be guided. Let 
me, therefore, , view the circular from this 
stand point, The circular proceeds to lay 
down what it describes as the marking 
system. .1 have already extracted Para.. 5 


of the circular above. A properly wolved 
xnarldng system mayi be quite helpnu , for 
assessing , the merit . of , persons who are 
already in. tlie^ State service and mat may 
have the idrtue of ensuring objectivity . . .of 
approach oii the part' of ' the selection com- 
mittee. But where the adininistrative direc- 
tions instead of ' doing &at place a ri^d 
formula, before the selection corhmittee and 
if such a formula is calculated to do -away 
with the policy - of selection strictly on inerit 
as enjoined by Rule 28-B, then, frich du'e(> 
tioDs cannot be allowed,' to stand. Now it is. 
notewortliy that for first promotion. . to ' be 
'made on the basis of merit alone, imder the 
rules, tlie eh’gibility of . ofBcers' in the lower 
cadre is restricted to sis years service in 
substantive capacity, but for future promo- 
tions that will have to - be made as occasion 
arises tbis rule of . eli^bility has been done 
away with. 

Now let me examine the so-called 
marldng system for the two contingencies;. 
(1) for first selection and. (2) what will -he 
done on the basis of the circular at ihe time 
of future ' selections. . For future selections 
the markmg system provides 50 marks for 
the record prior to, 5 years and for ffie 
5 years preceding the selection the marking 
will be on the basis of confidential - rolls. 
An officer who 'bas rendered less ' than 5 
years pf service will not be able to get , a 
single* mark out of 50 ph the basis or the 
-record for the period preceding 5 years 

E eriod; for which confidential rolls have' to 
e assessed, for the simple reason -that he 
. will have no' such record. Therefore, if.- out 
of 75 marks, 50 marks are to be. denied to 
him outright, he is to show his worth Witli- 
in the much smaller range of 25 marks for 
his confidential rolls will be available only 
for the period of less than 5 years. Thus 
this formula for marking contained in para- 
graph 5. of the circular clearly mihtates 
against Rule 28-B; as the underlymg policy 
of the rule being that merit and merit alone 
has to be tiie basis for promotion as against , 
the quota provided for merit in contradic- 
tion to the provision made for promotion 
on the principle of seniority-Cum-merit. 

24. Then let me examine the position in 
respect of the so-called first. selection. ..to; 
officer who had put in just six years of ser- 
vice \vill get 50 • marks for his record of 
previous service wliich ; just exceeds five 
years., by one year. ' Another . officer, 
will have, to face, the destiny with 
much longer record. This ' can , by 
no _ means, he a fair comparison . of 
merits. An average officer who ' has just 
one . year’s record to his credit ; has much 
more chances of getting all tlie 50 marks, 
whereas anbtlier average, officer with the- 
longer experience will suffer the handicap 
of some marlts being deducted if over a 
much longer period he had come- to have 
an adverse entry or -two to his credit Thus 
paragraph, 5 of - tlia circular which embodies 
the marking system does not ensure a' tea- 
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sonable or- a fair basis for a selection strict- 
ly on merit for the first . selection and for 
subsequent . selections it fails to provide 
any such basis at all, but defimtely ^ puts 
ofiBceis with less tban' 5 years service at a 
handicap, which with the best- of talent in 
him an officer may not be able, to get over. 
Thus while the rule gives a wide discretion 
for judging merit to the selection committee, 
paragraph 5 of the circular impinges on the 
exercise of such a discretion and, the^ore, 
paragraph 5 is very inconsistent with the 
underlying policy of Rule 28-B or Rule 82 
for that matter. Paragraph 5 also mixes up 
the formula both for judj^g inent and 
seniority-cum-merit. It is not possible^ to _ re- 
write para. 5 after eliminating the objecticm- 
able- part contained therein relating to the 
so-called merit formula. -TWs is m ad- 
ministrative instruction and it is not for- this 
Court to rewrite it. 

25. Now apart from this I have not 
been able to follow the rational basis m 
some of the provisions relating to the mark- 
ing. It is true, it is for tlie administrative 
authorify to evolve a formula for judging 
comparative merit, if it wants to do but 
there are some startling features which can- 
not be ignored. Between - what ^ has been 
termed as “a satisfactory report and an 
imsatisfactory report” the difference is ot 
half a mark, that is, 'a person who has a 
satisfactory report” earns 2 1/2 marks . and 
a person with an imsatisfactory report also 
ea^ 2 marks. Likewise, person with an 
adverse entry with punishment also earns a 
mark or a mark and a half, as me case may 
be. But when one has to evaluate the re- 
cord . preceding 5 years then such advCTSe 
entries result in deduction of maria. One 
has to strain his understanding and has to 
perform mental gymnastics to understand 
die logic 'of. an adverse entry resulting in 
deduction of .marks at one place and addi- 
tion of marks for a different period. Ensu^ 
ing of objectivity of approach on tlie part 
of an administrative body be it the selec- 
tion-body, is a very desirable thing, but the 
way^ in which -it is desired to be achieved 
by paragraph S' of the circular has brought 
about a situation where a -selection coin- 
mittee is left to ignore the clear mandate 
of the rule. It is better if a reasonable 
criteria or a marking system is embodied m 
the statutorv rules themselves so that tlie 
candidates concerned may know in advance 
how tiieir fate will be judged. But as the 
matter stands, I am unable to hold Jn^t me 
instructions contained in pmagraph 5 ot the 
circular are in keeping with the letter and 
spirit of Rule 28-B or Rule 32 of the Rules. 
Indeed these instractions pe repugnant to 
the rules and cannot be allowed to stand. 

Learned Advocate General submitted that 
even though selection may be made bv the 
selection committee, the ultimate authonty 
for making the appointment is the .Gwerm 
ment and . before making the appomtments 
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it is for the Government to examine the 
suitability of the candidates to be appoint- 
ed. Therefore, it was argued that even if 
any flaw is found in the Rule 28-B or 82 
or in the circular for that matter, that will 
not aflFect the validity of the appointment 
made by the competent authority namely, 
the Government.’ To my mind, -the sun- 
mission has little force. Marking of a selec- 
tion in accordance with the rules by a selec- 
tion committee is an integral part of the 
process of making ^pointments to jrasts in 
the higher cadre of Rajasthan Administra- 
tive Service. Rule 82 enjoins that appoint- 
ments td senior scales and . selection grade 
posts shall be made by the Government 
from amongst the members of service on 
the basis of merit and seniority-cum-merit 
in the ratio of 1:2 on the recommenda- 
tions of the Committee which consists ofi 
the officers named therein; To my mind, 
the appointment can be made only on the! 
basis -of the recommendation of the com- 
mittee. If the recommendations made by 
the committee are on the basis of a circular| 
which ■ goes contrary to the rules, an ap- 
pointment made on the basis of such a re-l 
commendation cannot be upheld. 

Learned Advocate General also argued 
that the selection committee is not before 
the CPurt, as it has not been impleaded as 
a respondent and therefore, he is not in 
a position to say how the selection com- 
mittee made its recommendation. The 
selection committee may not be a party 
before the Court. Even so it has not oeen 
disputed that the appointments were made 
on the recommendations of the selection 
committee. The petitioner has asserted 
that the selections were made on the basis 
of the impugned circular. Learned Advo- 
cate Generm who is supposed to be in pos- 
session of all relevant information has not 
been able to say that the impugned circular 
so far as the marking system was concerned 
was not followed. I have therefore, no 
reason to think that the selection committee 
did not adopt the marking system as con- 
tained in paragraph 5 of the circular. 
Learned Advocate General, however, had 
to admit that the impugned circular w^ 
before the selection _ committee. This is 
reasonable to infer because -three of the 
members of the selection committee namely, 
the Chairman, Rajasthan Public Service 
Commission, the Commissioner, Develop- 
ment Department and Special Secretary to 
the Government must have been undoubt- 
edly aware of the circular. Since it has 
not been stated by re.spondent No. 1, who 
had the special knowledge that the mark- 
ing system contained in paragraph 5 of the 
circular was not adopted as the basis for 
selection based on merit, I have no reason 
to think otherwise and it is reasonable to 
infer that the marking system contained in 
paragraph, 5 of the circular was adopted by 
the selection committee for the assessment 
of merit on the basis of the so-called merit 
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formula. Of course, proviso to Rule 32 of Raj^ari Univ^slty . Act itseR. memb^ 
enables the Government to make temporary ship of syndicate' m Umversi^ . is :not only- 
appointments for a period not exceeding; six an office but it is ako^a pubhc office 
months in an officiating capacity of any Registered graduate .of University can apply, 
member of the service who is eligible for for a writ of quo ' .w^anto^ ag^st .p^on 

such appointment under the rules. This who have been declared m violation. ' of 

proviso cotild be resorted to by the State ordinances made by syndicate for condurt- 

Govemment, for a temporary .vperiod. Res- fog election of its members. 


Government, for a temporary .vpenoa. res- 
pondent Nos. 2 to 5 have been appointed 
only in an officiating capacity. ' It is aomitted 
that six months period for which they could 
be appointed in an officiating capacity has 
long expired. That being so, they cannot 
be allowed to continue on the senior posts 
in officiating capacity., 

26. In view of the conclusion that I 
have reached on the above point, it is un- 
necessary to deal with the other points 
raised in the writ petition. 

27. The result is that I allow this writ 
petition and declare; (1) that Rule 28-B and 
Rule 32 of the Rules are valid except for 
sub-rule (2) of Rule 28-B and I hereby 
declare that sub-rule (2) of Rule 28-B is 
ultra vires Article 16 of the Constitution; 
(2) that circular Annexure 2 dated :27-8-66 
is bad to the extent it enjoins that the 
administraitve instructions contained therein 
together with the- rules have to be taken as 
a complete code on the subject I also 
declare that paragraph S of the circular 
impinges on Rule 28-B of the Rules and is 
repumant with it and-’ is consequently bad 
and has -to be struck down. I further hold 
that the appomtments of respondents Nos. 2 
to 5 as senior scale officers in the Rajasthan 
Administrative Service are bad and accord- 
ingly I direct that they shall not . hold these 
posts. The respondents are restrained from 
mving effect to the portion of the rules and 
the circular that has been declared to bo 
void. The parties are. left to bear, their own 
costs of this writ petition. 

Petition allowed. 
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Satish Chander Sharma, Petitioner v. The 
University of Rajasthan and others, . Respou-, 
dents; . , . ■ ' - 

avil Writ Petn. No. 1614 of 1969, D/- 
12-1-1970. - 

(A) Constitution of India, Article 226 — 
Writ ; — ; Quo warranto -r- Who can apply 
— Election to syndicate , of university — 
Registered _ graduates cannot be said to be 
party hot interested in the functioning of 
university of which ' syndicate is a very 
important body even tliough they are 
neither voters nor candidates. 

(Paras 11, 14) 

-(B) Constitution of India, Article 228 — r 
Writ ~ Quo warranto -— Election to syndi- 
cate of Rajasthan hniversity — In . view of 
duties assigned to syndicate by Section 22 

DN/EN/B97S/70/LGC/P , , ' ■ 


of Rajasthaij University Act itseff, . member 
ship of syndicate' fo , University .is ;not bnly^ 
an office but it is also a public office — - j 
Repstered graduate .of University can apply 
for a writ of quo ' wanranto^ ag^st p^on 
who have been declared fo violation:' of 
ordinances made by syndicate for condud:- 
fog election of its members. , . ^ 

(pOTa-22) 

(C) Education ’ University of Rajputaim . 

Act ’ (1946), . Section 29 — iOrdinance 
under — Ordinance 384^B prescribing that 
an employee of University cannot -seek elec- 
tion under Section 21 (vi). — Reslrictioh 
talces away ri^t of a membCT of Seriate 
who othctyise fulfils all qualificaitioiK men- 
tioned in Section 21 (vi) — i Such a - provi- 
sion being inconsistent with specific provi- 
sion of Section 21 (vi) cannot be : made 
under Section 29 — r Ordinance 384-B |s 
ultra -vires foe power of Univeraty and 
hence it is void. (Para 29) 

(D) Education — University of Rajputana 
Act ( of 1946), Section 21 (vi) Hection 
to syndicate of University . — Nomination 
paper of a candidate found to be fo order 
fay foe Committee duly nominated by Vic^ ■ 
Chancellor for .scrutinizing nomination 
papers — Later on Vice-Ch^cellor , reject- 
ing his nomination paper in view of a reso- 
lution of syndicate wliich restricted all em- 
ployees of University to Seek election to, any 
office or authority of- University Resolu- 
tion cannot be placed at level ! of statutory 
rule -or ordinance and it cannot tal,ce away 
rights of a member of Senate to contest 
election tmder Section 21 (vi) — Nomina- 
tion paper held was wrondy rejected smd 
it materially affected resuft of election. - 

(Paras. 31, 32) 

Cases Referred; Chronological Paras 
.(1966) AIR 1966 SC 828 (V 53) = ; ^ 

(1966) 2 SCR 172 , • G. Verikateswara 
Rao V. Govt, of - Andhra Pra- 
•desh -. ,10, II 

,(1966) . 70 Cal W 892, Shaslii Bhusan, , 

• Ray V.' Pramafoa 'Nath ' Bando- 
• padhyay ‘ . 19 

;(1982) AIR 1962 Madh , Pra 180 - 

:(V. 49) ~ 1961 MPLJ 1316,: Dr.. 

S. C. Barat v. Hari .Vinayak Patas- 
kar 13, 14 

(1959) AIR. 1959, Punj 83 (V 46) =, 

. ILR (1938) Punj 1938, Bindra Ban . ,, 
v."Sham Sunder' • > ■ . 11 

, (1918) AIR 1918 Mad 763. (V 5) = 

ILR 40 Mad' 125,- In re . G. A. 

Natesan - 21 

(1916) 1916-1 103 595 = 85. LJ KB . : . 

630, Rex V. Speyer . . , . 12, 15 

(1828) 5 Bing 91, Henley v. Mayor 
.of -Lyme .. -'.21 

N. M. ■ Kasliwal, . .for . Petitioner; S. M; 
Mehta, for Respondents Nos; - 1 and 2; . 
M.' B. ,L. - Bhargava, for Respondents .Nos. 1 . 
and 7. (Surendra Prasad Vyas). 

ORDER ; Petitioner Satish Chander 

Sharma "has filed this writ application un'der . 
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Article 226 of the . Constitution against the 
University of Rajasthan and 8 others to 
challenge the -election of respondents Nos. 6 
and 7 Shri L. L. Joshi and Shii Sxurendra 
Prasad Vyas to the Syndicate, of the spd 
Univemiy and has prayed that by issuing 
a writ or certiorari or any other appropriate 
writ, order or direction the declaration of 
the result of the election of two non-teacher 
members to the Syndicate, that is, the ele&> 
tion of respondents Nos. 6 and 7 be quash- 
ed and that a writ of qiio warranto or any 
other suitable writ, order or direction be 
issued declaring respondents ‘Nos. 6 and ,7 
as not entitled to hold the office of the 
membership of the Syndicate. 

2. -The case of the petitioner in a nut- 
shell is as follows ; — 

Petitioner is a registered graduate^ of the 
University of Rajasthan and that his name 
has been entered in the electoral roll of 
registered graduates of the University at 
item No. 763. On 6th of August^ 1969, 
tire Registrar of the University sent a notice 
to the members of the Syndicate aimoun<> 
ing that the term of tire two non-teacher 
members of the • S 3 mdicate viz., (1) Sim 
Dinesh Chandra Swami and (2) Shri Kailash 
Chandra Baldiwal elected from amongst 
the members’ of the Senate shall expire on 
9th October, 1969, and, therefore, he called 
upon the Senate to elect the two non- 
teacher members to the Syndicate, and for 
that purpose he asked the members of the 
Senate to send their proposals to him by 
25th of Atigust, 1969. Consequent to the 
said notice (i^nexure 1), the names of the 
six candidates, namely, of respondents 
Nos. 3 to 8 were prcroosed and their nomi- 
nation forms were submitted to the Regis- 
trar by 25th of August, 1969. The scrutiny 
of the nomination papers was held on 26th 
of August, 1969 and. it is said that all the 
nomination papers were found to be valid. 
It is alleged that the nomination paper of 
Shri N. N. Gidwani respondent No. 3, who 
happened to be the Librarian of the Univer- 
sity, was referred to the Vice-Chancellor 
and the Vice-Chancellor held that the res- 
pondent No. 8 was not entitled to contest 
Sie election to the Syndicate as he was an 
employee of the • University. Thereafter, 
• tile voting papers were prepared" wherein 
the names of respondents Nos. 4 to 8 were 
entered as the contesting candidates. These 
voting papers were sent to the members of 
the Senate along with a ^circular letter 
wherein directions were issued that the 
voting papers may be returned to the Regis- 
trar in accordance with the instruetions 
which were enclosed along ivith the voting 
papers. 

It . is furtiier alleged that the voting 
. papers were duly submitted by the voters 
in the office of the Registrar of the Univer- 
sity and the same were opened by Shri 
J. N. Mathur, the Deputy Registrar on 8th 
of October, 1969, and after counting the 


same he declared the result that respon- 
dents Nos. 6 and ,7 were returned to the 

. Syndicate. This election has been challeng- 
ed -by the petitioner,, inter alia, on the 
grounds that the nomination paper of Shri 
N. -N. Gidwani was wrongly rejected by 
the Vice-Chancellor and the: non-inclusion of 
the name of Shri N. N. Gidwani in the 
voting paper vitiated the result of the elec- 
tion; that the voting paper of Shri G. C. 
Chatteqi- which was not duly attested by 
the attesting authority was vsrongly count- 
ed; that, the counting -was done by the 
Deputy Registrar who was not authorised 
under the ordinance to coimt the voting 
papers; and that' the counting was not pro- 

^periy done. It was also alleged that ^er 
the nomination paper of Shri N. N. Gidwani 
was rejected by the_ Vice-Chancellor, the 
Syndicate of the University' held, a meeting 
on 27th of September, 1969 and enacted a 
new Ordinance 384-B laying down that a 
non-teacher employee of the University or 
its affiliated colleges/approved institutions 
shall not seek' elections to the Senate or any 
other authority or body of the University. 
It is contended that the Syndicate was not 
authorised to make such an ordinance lay- 
ing down qualifications for the candidates 
to seek election as non-teacher members to 
the Syndicate because it runs contra to the 
provisions of Section 21 (vi) of the Univer- 
sity of Rajputana Act, 1946, as amended 
from time to time hereinafter called the 
Act). It is, therefore, prayed tihat Ordi- 
nance 884-B which was beyond the com- 
petence of the Syndicate be declared void 
and it may also be quashed. 

3. A reply has been, filed on behalf of 
the University of Rajasthan and the Regis- 
trar of the University. The other respon- 
dents who were impleaded bytiie petitioner 
as respondents, however, did not dioose to 
file any reply to the writ petition. 

4. 1 The facts, as alleged by the petitioner 
in the writ petition, are not much in dis- 
pute. It is averred by the University that 
the nomination papers of the candidates 
were scrutinised by a committee of two 

' persons duly nominated by the Vice- 
Chancellor for that purpose on 26th of 
August, 1969, and the committee found all 
the nomination papers to be in order, but 
thereafter it was brought to the notice of 
the Vice-Chancellor that the nomination 
paper of Shri N. N. Gidwani violated the 
resolution passed by the Syndicate in its 
meeting hmd on 13th of January, 1969 
whereby the University employees were 
debarred from contesting any ■ such election 
and,' tlierefore, the matter was referred to 
the Vice-Chancellor who found the nomina- 
tion paper of N. N. Gidwani contravening 
the resolution of the Syndicate and, there- 
fore, his nomination paper /was rejected by 
the 'Vice-Chancellor and , liis name conse- 
quently was not included in the voting 
paper. It is averred that the removal of 
the name of respondent No. 3 from the 
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array of the; contestants was perfectly legd 
and in accordance ' with the provisions ■ or ■ 
the Act. It was also averred that the 
Syndicate passed an Ordinance No. ;884-B on 
27th of September, .1969, in conformity 
with the resolution dated ISth of Janua^,* 
1969 and the s^e was not motivated by 
any ulterior or extraneous consideration or 
to justify the rejection of the nomination ■ 
paper of reqjondent No. 8. 

5. As regards the allegation that the, 
voting papers were counted by Shri J. N. 
Mathur, the Deputy Registrar of the Uni- 
versity, it is ' averred that the Registrar was 
on leave on the day when the voting papers 
were to be counted in accordance with the 
schedule of the election and, therefore, Shri 
Mathur who was ofGciating and exercising- 
all the powers of the Registrar in this parti- 
cular sphere was entitled uhder the ordi- 
nance to perform the duty of the Registrar 
to count the voting papers. 

6. As regards the infirmity mointed out 
in respect or the voting paper of Shri G. G. ' 
Chatterji, it was averred that; the envelope 
was duly attested by Shri K. S. Matluur, the r 
Head of the University Department of 
Accoimtancy and Business, Statistics who 
was entitled to attest the, same in terms of 
Ordinance 12 (a) (ii). The University, how- 
ever, could not state. -whether Shri Chatterji 
ever came to Jaipur to sign or admit his 
signatures in tire presence of Shri Mathur. 
According to the reply of tire answering 
respondents, the voting papers were duly 
attested and the official seal of Slhi Mathur. 
as required by, Ordinance 12 (b) was affix- 
ed under his attesting signatures. 

7. Regarding the allegations about the 
counting of votes, the answering respon- 
dents submitted that ' the petitioner has not 
properly appreciated the system of single 
transferrable vote and, therefore, the objec- 
tion has been raised by him erroneously. 

8. In their additional pleas, the answer- 
ing respondents pleaded that tlie electoral 
college for the elections to the membership 
of . tlie . Syndicate consists of ■ the, members 
of the Senate. Thus, the only persons who 
could be called aggrieved by the elections 
to the Syndicate are the members of the 
Senate. The legal rights of the registered 
graduates in the election for the member- 
ship of jthe Syndicate are not violated , in any 
manner and the petitioner, therefore, has 
no locus standi to maintain the present peti- 
tion. It was also , averred that the decision 
was taken by tlie Vice-ChancellOr . about tlie 
ineligibility 0 ^, respondent No. 3- to contest 
the, election on 1st of September, 1969 and 
thereafter ■ Shri Gidwanis name wus not 
included in the voting papers but the peti- 
tioner or the - other contesting ' candidates 

, did not -take any objection to the. removal 
of the name of Shri Gidwani respondent 
No. 3 from tlie array of the' contesting 
candidates and when the election was over 
a challenge has been thrown by the peti- 
tioner .to declare the election as void. Ac-’ 


cording to the respondent, . this ! objection. 
shoultT not be allowed to be : raised at tibis , 
stage by resqrting to a reinedfy of involdng 
the extraordihaxy jurisdictioEL of, this Court. . : 

9 . Learned counsel for the respondent 
has vehemently pressed his preliminary, 
objection that the petitioner .has no .’.locus 
standi to file the present .writ application as 
he was' neither a voter for the Section nor . 
was be a candidate and, therefore he could 
not, file a writ application. . I take up this 
objection for consideration . before deciding - 
petitioner s , objections touching the merits 
of the election. - , 

10. - The armment of Air. ‘Bhargava apr 
pearing on behalf of the University and 
respondent No.' 7. is that the petitioner can 
invoke the . extraordinary jurisdiction of . this : 
Court only when his legal right has been 
violated.. According, to learned counsel, 
petitioner who seeks, to, file an application, 
under Art. 226 of the Constitution should 
ordinarily , be one who has a personal . or : 
individum right in the subject-matter of the, 

• petition and, who has been prejudicially 
affected by an act or oim'ssion of an. autho- 
rity against whom the • right has hem 
soudrt. In support of this plea, reliance 
has been placed by him on G. 'Venkateswara 
Rao V. Govt, of Andhra Pradesh, 'AIR 1966 
SC , 828; : . . , , 

11. It inav be mentioned that in' this 
writ application tbe petitioner has prayed 
that along with 'a writ of certiorari , quash- 
ing tire - result of the election, a writ of . quo 
warranto may also be issued against res- 
pondents Nos. 6 and 7 - declaring that they 
are. not entitled to, bold the membership -of 
the , Sjuidicate. The Supreme Court in the 
case of AIR 1966 SC 828, has very clearly 
observed -toat ordinarily the right that can 
be enforced imder Article 226 of. tlie: Con- 
stitution shall be the .perspnal or indiwdual 
ri^t of the. petitioner mmself but this rule 
cannot be exteiided for issuing \vrits ,, like! 
habeas corous' or quo warranto where' this 
rule may have to be relaxed or modified.' . 

12. In Bindra Ban, -y. Sham Sunder, AIR ' 
1959, Punj 83, ihe learned Judges have dis- 
cussed elaborately the question whether 
a private relator can apply for, the issue of; 
a writ of q^uo' warranto, and their Lordsliips 

, after considering various authorities of dif- , 
ferenl High Courts have laid down: 

--“The normal rule is that a petition under 
Article 226 can only be made by , a person 
who has some right and - vihose right has - 
been infringed. This rule, however, is , hot 
an infle.xible or- an absolute one. ■ There are 
some - well-knowm , exceptions to .tlie rule. 
For instance, ari application for a . writ of 
habeas c6rpus mayj in certain' circumstances, 
be .' made by a ne^ relation ,or friend of the 
.person : under illegal detention; . Similarfy, , 
it is not necessary in the case of .an appli- , 
cation for quo warranto that tiie applicant 
-should have suffered- personal injmy or, 
should seek redress of a personal . grievance.'' 
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Tn proceedings for a writ of quo war- 
ranto, the applicant does not. seek to en- 
force any ri^t of his as such, nor does he 
complain of . non-performance, of any duty 
towards him. What is in question is the 
ri ghf of the non-applicant to hold tie office; 

- the order that is passed is an order ousting 
him from' that office. Since the basic autho- 
rity Rex v: Speyer, '((1916)! KB 595), the _ 
-rule is well settled that any private person 
may apply for a quo warranto in the matter 
of a public office, , for every person mu^ 
necessarily have an .interest in matters which 
poncem me public Government.” 

13. In'Dr. S. C. Barat v. Hari Vinayak 
Pataskar,' AIR 1962 Madh Pra 180, a chal- 
lenge was thrown to the order of appoint- 
ment of the Vice-Chancellor of the J^alpur 
University and the petitioners, who were 
the members of the Executive Council and 
the Academic Council, sought for the issue 
of a writ of mandamus to the Chancellor to 
appoint the Wce-Chancellor in accordance 
with Section 11 of the Jabalpur University 
Act. It was in this • connection that Dixit 
C. J. speaking on behalf of the Court, 
observed as follows : . . 

“It is weR settled that a person having 
a'real and specific interest in the subject- 
matter of the petition is entitled to initiate 
mandamus proceedings. The person apply- 
ing for a writ of mandamus must have 
some interest in property, fr^chise or per-' 
sonal right, ah injury to which done- can 
entitle him to ask for the issue of the writ. 
No particular quantum of right is necessary 
in order -to entitle him to relief. It is not 
necessary that the person applying should 
have a special interest in the subject-matter. 
One of uie petitioners here is a member of 
the Executive Council and the other of the 
Academic Council. The University is a 
corporate body constituted, under the Uni- 
versity ' Act and clearly all the members 
of &e Court, the Executive Council, the 
Academic Council and even the Re^stered 
Graduates are .all equally inter^ted in the 
University functioning according to, the 
provisions of the Act. 1£, therefore, me 
appointment of the 'Vice-Chancellor of the 
' University has been made illegally or con- 
trary to the provisions of the Act^ then 
every such member has the right to ques- 
tion the , validity" of the appomtment aird ask 
for the issue of ' a writ or mandamus com- 
manding the filling of the office in accord- 
' ahce with Section 11.” 

14. It cannot be denied that the ' peti- 
tioner was a . re^tered graduate of me 
University of Rajasthan. Section 21 of the 
' Act deals with the composition of the 
S 5 'ndicate and clause (vi).o£ Section 21 lays 
down that two members of the Senate, 
being non-teachers, elected by the Senate, 
one of whom shall be a registered gradu^e, 
shall be the members of the Synfficate. The 
constitution of Senate is given in Section 18 
of the Act and under the provisions of this 


section,, four , persons not- being teachers 
elected by. the registered graduates of the 
University from amongst themselves shall, 
be the members of the Senate. The com- 
position of these two. bodies of the Univer- 
sity, namely,, the Senate and the Sjuidicate 
as, given in Sections 18 and 21 of the Act’ 
clearly gives representation in these bodies 
to the registered graduates. Under cluase (vi) 
of Section 21 of the AcL one" of the rnem- 
bers to be elected out of the two from the 
Senate to Syndicate must be a registered 
maduate. It is true that the petitioner in 
this particular case is neither a voter nor 
was he a candidate in this election, but it 
cannot be said that after electing four mem- 
bers to the Senate, no interest was left, 
with the neutered graduates in the func- 
tioning of the University. As observed by 
Dixit C. J. in AIR 1962 .Madh Pra 180, the. 
University is a corporate body constituted 
xmder the University Act and clearly,- all the 
members of the Court; the Executive Coun- 
cil, the Academic Council and even tiie 
registered graduates are all equally interest- 
ed in the University functioning according 
to the provisions of the Act. I am in agree- 
ment -with the observations of the learned 
Chief Justice and am of the view that the 
registered , graduates cannot be said to be 
non-interesting party to tlie functioning of 
the University -of which Syndicate is a very 
important .body. 

15. It is next ■urged by Mr. Bhargava 
that the membership of a Syndicate is 
neither an office and even if it is held to 
be an office, it cannot be called to be a 
public office and, therefore, a private rela- 
tor has no locus standi to challenge the 
election on the basis of the principle laid 
down in (1916) 1 KB 595. 

16. Section 21 of the Act has been 
amended and the le^lature has now added 
sub-section (2) to mis section which pro- 
■vides that me term of the office of the 
elected and ’ nominated members of the 
Syndicate shall be three years. Tliis sub- 
section. (2) shows that the legislature has 
also considered the membership of the 
Syndicate as an office. „ In -view of this ex- 
press provision of Section 21 (2) of the Act, 
it is now not open for Mr. Bhargava to 
argue that the membership of a Syndicate 
is not an office. 

17. The next question that arises for my 
determination is whether this office is a pub- 
lic office or not. In order to decide this, 
question we shall have to see the functions 
of the , Syndicate. . Section 22 of the Act 
lays down tire functions of this body and it 
provides that subject to such conditions as 
may be prescribed by or rmder the provi- 
sions of this Act, tire Syndicate shall e.xer- 
cise the, following powers and' periForm the 
following functions, namely : — - 

(a) to make, amend and cancel Ordi- 
nances; 



, (b) to hold, . control and administer , pro- 
perty and fimds of the University. ■ 
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■-'■21. A ■similar, question, had - arisen - b^dfe ' 
the .Madras High Court in In re G;: A; 
Natesan, AIR 1918 Mad 763; where it’ was 
argued that - no relief , could- he •granted' 
under Section ,45 of the Specific Reu^ Art; 
as neither the Syndicate , nor itsi memher- 
ship fulfilled the character -.of persons hold- 
ing a public office. ' Relying on. Henley . v.\ 


XXX 


XXX 


XXX 


IS. It is not disputed by learned coun- 
sel for the, parties that this function of 
maldng, amending or cancelling of Ordi- 
nances is the legislative function of the - r t • ■ /tooq'T cT n- m Xu ■ 

Syndicate and thb Ordinances made by the Mayor of Lwne, . ( 1828 ):. £Bmg :? 1 , .&eir 
S^dicate acouire the statutory force after .Lordships of the Madras. High Court held 


Syndicate acquire the statutory 
they have been' made in accordance 
die provisions of the Act. 

19. , Mr. , Bhargava in support o’f _ :liis 
argument that membership of ■ a' . S 3 mdicat 6 
is not a pubhc office '.placed rehance on 
a Calcutta case reported in Shashi Bhu'san 
Ray v. Pramatha Nath Bandopadhyay, 
(1966) 70 Cal WN 892. ^In that case, the 
appointment of the .Principal of the Law 


with that- 


■ “'tbe Syndicate is , a '.creature, ■ of . .statute 
with certain duties imposed upon iti by. 
statute and those ■ duties are to be carried; 
out for- the benefit of the public at large 
(see . the very wide words in the , preamble 
to the Act of Incorporation), and especially 
foir that portion of the public which- desires 
to utilise the educational advantages .of. the 
University. _ It seems to . me too plain for 


College was . cl^enged by a : . registered argument' that where a statute, appoints a 
graduate of the Calcutta Um'versita Md an body . , of persons to cany out , purposes of 
objection was raised on behalf of the fes- 'public benefit, the persons 'constituting such 


pondentstaat the petitioner had no interest ^ body, ipso facto .become holders of a piib-: 
in the affafe of the adi^istration of ^ the Uc ogee vsdtihin the meaning of the section.' 
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University because of his being a : Univer- 
sity graduate and if . he were permitted to 
pursue the remedy raught by ninn then it 
would extend the right to any arid every 
person to interfere with the affairs of the 
University. It was' also urged by the' res- 
pondents that the offiee of a Principal is 
not a pubhc office and therefore an applica- 
tion for a writ of quo warranto -could not 
he against the Principal. The counsel for 
the respondent in support of his argument 
rehed on the statement of law in Ferris on 
Extraordiuary Legal Remedies, . rind it was, 
contended that according' to the learned 
author (Ferris), 

“pubhc office is the right authority and 
duty created and conferred by law, by 
which an individual is vested with some 
portion of 'the sovereign functions of 'the 


It is not disputed that ' to hold otherwise 
would be to go contrary to a vast number 
of Enghsh decisions with regard to the writ 
of.mandarrius arid that .it '.would also, give 
the go-by to the principle which, if not ex- 

§ ressly enunciated, is imderlying numerous 
ecisidns of the -High . Courts both ; of 
Bombay and Calcutta. I am, therefore,’,, of . 
opinion that the .Syndicate is a 'body amen-., 
able to the jurisdiction of Section 45, Spe-' 
cific,. Relief Act,, if the other co^ditibris. for 
■ that.irehef are present.” ' , ' ^ -j 

- '22.; These . observations, when ' read ' in, 
the hght of the duties assigned to the Syndi- 
cate by the Act itself, ipake it absolutely- 
clear that -the membership of a 'syndicate in 
the University is not only, an office but it 
is also a public office and. as such the peti-f 
tibner who is' a registered graduate ■ or the 


^vemment to be exerted by- him for the. University has a ri^t to seSc- for. a Writ of 
benefat oi the pubhc, for me tenn and . by 'quo warranto against , the respondents who, 
the tenme prescribed by Law. ■_ In - - other ,, according to hiin,: have been declared elect- 
words, it unphes a .delegahqri of -a portion ed'in clear violation of tlie Ordinances made 
c- power. It is a trust con- by the Syndicate for conducting the election 

ferred by pubhc authority for a pubhc pur- of its members. The prehhiinary -objection 
pose embracing the -ideas of tenure, dura-;, raised by the respondent . is, therefore, ire- 

tinn. fimninmPTif nnn HiiHpq - ' jcctod 


tion, emolument ' and duties.” 

20. During the pendency of that writ 
petition, the respondent who was appoint- 
ed as a Principal, had , resigned the post. 
The learned: Judges, :after considering the 
position of a Principal of a Law College, 
came to the conclusion that the office or a 
Principal was not a public office as he did. 
not discharge either an executive or a legis- 
lative or a judicial , function. In my opinion, 
the Calcutta case is of httle avail to. the 
respondents because of the functions ; assign- 
ed to the Syndicate by the legislature itself. 
As observed • above, the most - important 
function of the Syndicate as laid down in 
Section 22 (a) is to mak^ amend and cancel 
Ordinances wliich is undoubtedly a legisla-. 
tive function.- . 


_ 23, The -first grourid raised by the peti- 
tioner, to challenge the validity, of the elec- 
tion of the respondents Nos.' '6, and .7 is that 
the . Vice-Chancellor, illegally rerrioved the 
name of Shri N. N. .Gidwani, who , was a 
candidate for the election and whose riorni- . 
nation paper was found to be valid hy the 
committee that scrutinised : . the nomination 
papers of the contestants. It is not disputed 
;by the University that Shiri N. ^N. Gidwani 
. was one of the candidates for . this election 
and„ tiiat his nomination . paper which was 
duly filed was found to be in order. Accord- 
ing to the stand taken by 'the* University, . 
the VicedCharicellor removed his name -from 
the. array of the contesting candidates be- 
cause be found that being an employee -of 
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the University, he' was not ehgible to con- 
test the election. Reliance has been placed, 
to support this contention on a resolution 
passed by the Syndicate on the 18th . of 
January, 1969, wMch reads as follows: 

. “Resolved that a non-teacher employee in 
the University or its aiBliated colleges be 
not allowed to contest elections to the Senate ■ 
or any other authority /body of the Univer- 
sity.” 

24. The nomination 'paper, of Shri Gid- 
wani was scrutinised and found to be valid 
on 26th August, 1969, and the same was 
ordered by the Vice-Chancellor to be re- 
jected on the 1st of September, 1969. It is 
said that the Syndicate made an Ordinance 
No. S84rB on 27th September, 1969, which, 
is in the following terms; 

“O. 884r-B. A . non-teacher employee of 
the. .University or its affiliated colleges/ap- 
prbved institutions shall not seek' elections 
to - the Senate or any other authority, body 
of . the University.” 

25., The petitioner has raishd two objec- 
tions with regard to this ordinance, _ viz., 
(1) that the Syndicate had no authority to 
enact an ordinance which offends Section 21 
(vi) of the Act; and (2) that on the date 
when the nomination paper of Shri Gidwani 
was rejected, no, such ■ ordinance was _ in 
force and that the ordinance not being 
retrospective in nature could not be press- 
ed into service to justify the rejection of 
Shri Gidwani’s nomination paper. 

26. Section 21 of the Act deals with the 
composition of the Syndicate and. lays down 
that toe syndicate shall be toe executive 
body of toe University and shall consist of 
the following persons, namely: — • 

(i) toe Vice-Chancellor, 

(ii) three Deans nominated by the Vice- 
Chancellor in rotation: 

Provided that no Dean shall be nomi- 
nated for two successive terms, 

(iii) toe Director of College Education, 

(iv) three educationists to be -nominated 
by toe Chancellor, 

(v) two University. Professors nominated 
by toe Vice-Chancellor: 

Provided that no University Professor 
shall -be nominated for two successive terms, 

(vi) two members of toe Senate, being 
non-teachers, elected by toe Senate, one of 
whom shall be a revered graduate, 

(vii) three principals of Colleges to be 
elected by them from amongst themselves. 

27. , Clause (vi) of this section empowers 
toe Senate to elect two members of toe 
Senate who are non-teacher members and 
further requires that one tff them should 
be a registered graduate. This clause (vi) 
of Section 21 of toe Ac^ therefore, lays 
down qualifications of the non-teacher mem-: 
bers of toe Syndicate that they must be ,toe 
members of the Senate. Thus, from this 
-provision it becomes clear that every non- 
teacher member of a Senate has a right to 
contest toe election for toe membership of 


toe Syndicate under this clause. This is d 
qualification prescribed by the Act itself. 

28. The Syndicate by making ' Ordi- 
nance No. 884-B has put a rider, on toe 
qualification prescribed oy ,toe Act that a 
non-teacher employee of the University or 
its affiliated colleges/approved institutions 
shall not seek elections: to the Senate or 
any dtlier authority or body of the Univen^ 
sity. _ This question has been posed by toe 
petitioner whether such a rider can be put 
on toe qualification of a member of Senate 
to seek mection to toe. Syndicate by making 
such an ordinance. 

29. Section 29 of toe Act lays down the 
matters for which the Syndicate can make 
.Ordinances. In toe opening portion of Sec- 
tion 29, the Lemslature has clearly given d 
mandate that while making ordinances, the 
Syndicate shall keep in view toat the ordi- 
nances are not made inconsistent with toe 
provisions . of toe Act. Section 21 (vi) pro- 
vides for electing two persons to toe Syndi- 
cate and they toould be two non-teacher 
members of toe Senate. The only qualifi- 
cation that a candidate should possess for 
being elected under Section 21 (vi) of toe 
Act is toat he should be ,a member of the 
Senate and should not be a teacher. The 
Legislature, however, did not prescribe any 
other qualification for electing the members 
tmder this clause. Ordinance 884-B, how- 
ever, prescribes toat an employee of toe 
University cannot seek election under Sec- 
tion 21 (vi). This restriction takes away 
toe right of a member of the Senate who 
otherwise fulfils all the qualifications men- 
tioned in clause (vi) of Section 21 of toe Act. 
This provision embodied in Ordinance 
384-B is, therefore, inconsistent with the 
specific provision of Section 21 (vi) and, 
therefore, such an ordinance carmot be made 
under Section 29 of the Act. The Ordi- 
nance 384-B is ultra vires the power of toe 
University and hence it is void 

30. It may also be mentioned toat even 
if we assume that toe Syndicate had such 
power to prescribe qualifications of toe 
candidates to be elected under dause (vi) of 
Section 21, toe Ordinance 884-B was not on 
the statute book on the day when toe Vice- 
Chancellor rejected toe nomination paper of 
Shri Gidwani. The language of the Ordi- 
nance 884-B does not. ffiso suggest that it 
was given retrospective effect so as to be 
operative on 1st September, 1969 when tire 
Vice-Chancellor passed tire .order rejecting 
Shri Gidwani’s nomination jpaper. In these 
circumstances, toe order ot toe Vice-Chan- 
cellor rejecting the nomination paper of Shri 
Gidwani was unlawful. 

31. It is contended by learned counsel 
for the respondent that even if Ordinance 
No. 384-B was not in force on toe day too 
nomination paper of Shri Gidwani was re- 
jected by the Vice-Chancellor he could not 
'seek election because of toe resolution of 
toe Syndicate dated 18to of January, 1969 
which restricted all toe employees of too 
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University to seek election to any office or 
authority of the University. It is clear mal 
Resolution No. 10 ,, of 13th Januaty, 1969 
cannot be placed at the level of the statu- 
toiy rule or ordinance. The Syndicate, in 
order to adrninister the affairs of tire Uni- 
versity, had, however, put a condition of 
service for its employees tliat they would 
not be elected to any post or office of the 
University. If any employee took to Iris 
head to violate the mandate of the resolu- 
tionj-theh he would at the most expose him- 
self to any disciplinary action if the Univer- 
sity authority chooses to take against such 
employee for not obeying the command of 
the Syndicate issued by it in its adminis- 
trative capacity. The resolution caimot 
have the effect of taking away the rights' 
of a member of the Senate to contest the. 
election for the membership of the Syndi- 
cate under Section 21 (vi) of the Act. In 
Imy opinion, the resolution cannot be meant 
to have laid down any qualifications for 
'seeking election under clause (vi) of Section 
21 of the Act The Vice-Chancellor had 
no authority to reject the nomination paper 
of Shri Gidwani on that »ormd when Shri 
Gidwani, in spite of the adniinistrative direc- 
tion issued by the Syndicate by adopting 
Resolution No. 10 on ISth of January, 1969 
had filed his nomination paper. - 

82. Shri Gidwani was nominated ifor the 
election of the membership of the Syndi- 
cate and his nomination paper was acc^ted 
by the committee duly appointed by the 
Vice-Chancellor for scrutinising the nomi- 
nation papers. The nomination paper . was 
rejected wrongly by the Vice-Chancellor and 
thus Shri Gidwarri was taken out of the field 
of election. If Shri Gidwani had been in 
the field and if his name had formd place in 
the voting papers, nobody knows how the 
voters would nave exercised Aeir right of, 
vote. In these circumstarices, ^e result of 
the election shall be taken^ to have been 
materially affected by the rejection of the 
nomination paper, or Shri' Gidwani. This 
ground alone is sxrfficient to set aside the 
election of respondents Nbs. 6 and 7 ' and 
therefore, I need not go into the merits of 
other objections raised by the petitioner. 

83. For the reasons mentioned above, the 
writ petition is allowed, the result of the 
election of the members of the Syndicate 
of the University of Rajasthan declared on 
8th of - October, 1969, is set aside. Remon- 
dents Nos. 6 and 7, are hereby directed to 
quit the office which they are holding by 
virtue of the aforesaid, result of the election. 
The University authorities shall be at liberty 
to hold fresh elections under Section 21 (vi) 
of the Act. No order as to costs. 

Petition allowed. 
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Smt. Gopi and another, 

Madanlal, Respondent. ' 

Second Appeal No. 569 of 1966, D7- 30- 
drl969, from judgment arid decree dr Dish 
[j;.,.Jodhpur, p/- 21-10-1965. 

(A) Hindu Adoptions and Maintenance 
Act (1956), Section 7 — Adoption by male 
Hindu — < Soundness of mind -r- Natee of 
evidence — Burden of proof (Evidence 
Act (1872), Ss. 101 to 104) -— (Contract Act 
(1872), S. 12) ^ (Registration Act (1908), 
Section 35). , 

Every male Hindu, who is of sound 
mind, may lawfully t^e a. son in adoption,, 
if he has attained tlie age of discretion. 
Soundness of mind is,- therefore, an essen- 
tial requirement of. a valid Hindu adoption 
and has to be proved when challenged. 
The burden of proof in such a case is quite 
substantial because it is well settled that 
the evidence to. prove an adoption niust be ; 
sufficient to satisfy the serious onus which , 
rests upon any person who seeks to dis- 
place the natiuraT succession by alleging the 
adoption. Though an , endorsement of the 
nature contemplated xmder Section 3.5 of 
tlie Registration ' Act is admissible in evi- 
dence for the purpose of showing that' the 
executant of the deed of adoption was a . 
person of sound mind according to the 
opinion of the Remstrar, it does not shift 
the burden* of proof in regard to the factmn 
of execution in a sound state of min d to 
the other party. , (1865) 10 Moo Ind App 
429 (PC) and AIR 1916 PC 81; and AIR 
1931 PC 84 and AIR 1959 SC 504 arid 
AIR 1964 SG 136 and AIR 1958 Andh Pra 
22, Ret. pn. (Paras 8 ,. 12, 21) 

It is true that every man may reasonably 
be presumed to be sane; but such a pre- 
sumption is not made in all cases. If upon • 
the trial of any such issue the party op- 
posing the adoption puts in evidence an, 
inquisition finding _the,. adopting father to^ 
have been a lunatic at a date previous to 
the making of the adoption, this .evidence 
shifts the burden of proof to the party who 
asserts the adopting, fathers sanity. AIR 
1917j Mad 265 and AIR 1940 Mad ,73 and 
AIR 1941 Nag 251, Rel. on,. (Para 10) 


(B) Evidence Act (1872), Section 45 — 
Evidence of medical experts — - Endorse- 
ment of Registrar under Sec. 85, Registra- 
tion Act as to soundness of mind of execu- 
tant of deed of adoption including opinion 
of medical expert . — Failure to give direct 
oral evidence under Section 60 though 
medical expert , was alive — Opinion . of 
medical expert cannot be considered AIR 
- 1950 Cal 173 and AIR 1961 Gui 196 and 
AIR 1964 SC 1625, Rel. on. (Par.a 21) 
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(C) Qvil P. C. (1908), Sections 100-101, 

— Second appeal — New point — Secon- 

dary evidence — Failure to take objMtion 
as to its , production — Such objection can- 
not be .taken :in second appeal — - AIR 1958 
Raj 110 and AIR 1943 PC 83 and AIR 
1936 Pat 600, Relied on. (Para 33). 

(D) Rajput Adoption Rules (1895-96) r— 

Applicability — Applicable to Ja^dars and' 
not merely to Rajputs — Under the Rules 
principle of “mooris-i-ala” ^vas , applicable to 
adoptions in case of Jagirdars — No per- 
son, under that principle, outside the line 
of Original grantee i. e. , Ja^dar could be 
recognised as his heir — : 1958 Raj LW 
616, Rel. on. (Para 40) 

(E) Transfer of Property Act (1882), Sec- 
tion 8 — Deed, construction of — Suit for 
partition — Agreement between parties that 
plaintilf would continue to reside in same 
property and would get some amount per 
month for, his maintenance, tliat he 
would have no other claim in suit property 

. and that defendant would take its income 

— Document cannot be interpreted _ as one 
terminating ownership of plaintilf in pro- 

, perty • — Arrangement referred to in docu- 
ment was for convenient management of 
property and distribution of plaintifiPs share 
of income. (Para 42) 

Cases Referred; Chronological Paras 
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(1940) AIR 1940 Mad 73 (V 27) = 

50 Mad LW 668, Govindaswami 
Naicker v; Srinivasa Rao 18 

(1938) 1938 MLR 89 (Qvil), Bhoora 
V. Ranuld 16A 

(1936) AIR 1936 Pat 600 (V 23) = 

17 Pat LT 709, Chhatra Kumm 
Debi V. Mt. Parbati Kuer 83 

(1932) AIR 1932 Mad 198 (V 19) = , 

ILR 55 Mad 40, S. Rama Krishna' 

PiUai V. Tirunarayana Pillai 89 

(1931) AIR 1931 PC 84 (V 18) = 33 
Bom LR 904 Padmalav Achariya 
V. Faldra Debya 12 

(1917) AIR 1917 Mad 265 (V 4) = . 

. ILR 40 Mad 660, Seshamma v. 
Padmanabha Rao 18 

(1916) AIR 1916 PC 81 (V 3) = 

ILR 44 Cal 201, Diwakar Rao v. 
Chandan Lai Rao 12 

(1865) 10 Moo Ind App 429 = 2 Sar 
139 (PC), Tayammul v. Sashachalla 
Naiker 8, 12, 28 

M. M. Vyas and H. N. Kalla, for Appel- 
lants; D. P. Gupta and N. G. Rastogi, for 
Respondent. 

PUDGMET^ t This appeal was filed by 
plaintiff Shivchand against the appellate 
judgment and decree of the learned District 
Judge of Jodhpur dated October 21, 1965. 
Shivchand died during the pendency of the 
appeal and his legal representatives are 
now on the record. 


(1964) AIR 1984 SC 136 (V 51) = 
(1964) 2 SCR 933, Raghavamma v. 
Chenchamma 

(1964) AIR 1964 SC 1625 (V 51) = 
1964 (2) Cri LJ 590, Mohd. Ikram 
Hussain v. State of Uttar Pra- 
desh 

(1961) AIR 1961 Guj 196 (V 48), 
Municipal Corporation of City of 
Hyder^ad v. Gandhi. Shantilal 
Girdharlal 

(1959) AIR 1959 SC 504 (V 46) = 
(1959) Supp (1) .SCR 698, Kishorilal 
v. Mt^ Chalti Bai 

(1958) AIR 1958 jMidh Pra 22. (¥ 45), 
Subrahmanya Sastry y. Lakshmi- 
nafasamma • ' 


(1958) AIR 1958 Raj 110' (V 45) =' 
1958 Raj LW 275, Mst. Chandanbai 
v. Jaffliwanlal 

(1958) 1958 Raj LW 616 = ILR 
(1957) 7 Raj 8.73, Prabhulal v. Ratan 
Singh 

(1950) AIR 1950 'FC 142 (V 37) =; 
1949 FCR -715, . Ratneshwari 
Nandan v. Bhagwati Saran 


(1950) AIR 1950 Cal 173 (V 87), Sris 
Chandra Nandy v. Sm. Annapurna 
Ray 

(1943) AIR 1943 PC 83 (V 30) = 
ILR (1943) Kar PC 69, Gopal Das 
. V. Sri Thakurji 

(1941) AIR 1941 Nag 251 (V 28) = 
ILR (1942) Nag 236, Mohanlal 
Madangopal v, Vinayak Sadasheo ■ 
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2. There has- been much controversy 
about the subject matter of the suit and it 
is necessary to state the facts but before 
doing so it will be better to mention the 
genealogy (for genealogy see page 192) of the 
parties so as to bring out their relationship. 

3. Hathi Ram, the common ancestor of 
the parties, was admittedly the “jagirdar” 
of vDlage Polawas. He was a Puromt and 
had two sons, Gopinath and Hardeo. Mansa- 
ram and. Maidas were the grandsons of 
Gopinath, being sons of Motilal. The dis- 
pute relates to the adoption of Madanlal 
(defendant), a great great grandson of Har- 
aeo, by Mansaram. That adoption was 
challenged by plaintiff Shivchand by this 
smt on May 2, 1950. It was alleged by 
him that defendant Madanlal’s grandfather 
Meghraj went in adoption to his maternal 
grandfatlier Kaniram alias Gunraj Chhangani 
so ■ that he and his descendants ceased to 
have anything to do with Hathi . Ram s “jagir” 
or other property, and could not be validly 
adopted by any of the descendants of Hatln 
Ram under the law of "mooris-i-ala.” It 
was stated that Mansaram instituted a suit 
for partition against Maidas, but compro- 
mised it by an agreement (Ex. 1) dated 
March 21, 1917 imder which he got only 
an allowance of Rs. 7 per mensem for his 
maintenance and made Maidas the exclu- 
sive owner of the rest of the “jagir” and 
the other property. 

It was pleaded that Mansaram became 
a lunatic sometime thereafter, and remain- 



I 

Madanlal 

(defendant). 

ed so throu^out his life, so that the stun 
of'Rs. 7 which was deposited by. Maidas 
every month under the moresaid agreement 
(Ex. 1) was withdrawn by Fatehraj or Mool- 
raj as his guardians. It was the case of the 
plaintiff that Mansaram was under their 
influence and was afraid of them, and was 
not in a position to understand what was 
good or bad for him. Maidas had no son 
and his widow adopted the plaintiff . on 
October 14, 1939, under a restored deed 
of adoption. Thereupon Fatehrm, Moolraj, 
Grflraj and Madhodas got a deedf of ado^ 
tion ^vritten ' regarding the adoption . of 
Madanlal hy Mansaram. That document was 

E resented for registration, but the Registrar 
eld that Mansaram was of unsound mind 
and refused to register it on Janu^ 29, 
1940. On appeal, the document was sent 
back, to the Registrar, but he again refused 
to register it by his order dated . . July 14, 
1940 on the groimd that Mansaram was a 
limatic. 

Madanlal then instituted a suit on Septem- 
ber 11, 1940 in the ; Court of Joint Kotwal 
"No. 1 for the compulsory registration of the 
deed of adoption. The Joint Kotwal held' 
on January 1944 that Mansaram was a 
lunatic, appointed^ Mr. Hukamchand, Advo- 
cate, as his guardian ad litem and ultimate- 
- ly dismissed the suit on ^August -3, 1944. A 
week thereafter, another, deed of adoption . 
(Ex. P.- W. 10/1) was got executed by 
Mansaram; It was presented for registra- 
tion on. October 10, 1944 and. was register- 
ed -the next day in spite of the objecUoh of 
' the plaintiff. As Madanlal gave himself 'out 
to be the adopted son of Mansaram on the 
basis of that document and wanted to take 
his share in Gopinath’s.. “jagir” and other 
property he filed a suit against the plaintiff 
in the District Court alleging that the plain- 


I . • ' I 

Daulal : Narsinghdag, 

tiff was not the son of Maidas. That siiit " 
was opposed by the present plaintiff on .the 
mound, inter alia, that Madanlal was hot 
Qje validly adopted son of Mansaram.; 
Thereafter the plaintiff himself raised the 
present suit alleging that the deed of adop- ' 
tion Ex..P. W. 10/1 cast a cloud. on ms 
rights and . there was reason - to apprehend - 
that Madanlal might withdraw, his suit and 
thereby prevent, a trial of the dispute .re- 
garding the validity of his ohm adoption by 
Mansaram. 

The plaintiff . ’ therefore prayed for a ' 
declaration that the defendant had no right 
to the and other property of Gopi- 

.nath and his . descendants and the deed ! of 
adoption in favour of. the defendant 
illegal and- inoperative against him; 

. 4; Defendant Madanlal ’ denied . ihe 
claim , altogether.. He denied that the plain- 
tiff, was the ' adopted son of Maidas . ..and 
pleaded tliat he himself ceased to be .the 
son of Madhodas because of his adoption ■ 
by Mansaram. He admitted however that - 
Hathi Ram wias their common ancestor and 
was the “ja^dm” of , Polawas, but ' denied 
Meghraj’s adoption by Kaniram alias Gun- 
raj. It -was admitted that Mansaram and 
Maidas were the; hvo descendants of Gopi- . 
nath and that Maidas died in the life time 
of Mansaram. It was alleged that Mansa- . 
ram flled a suit for partition of the propCT- \ 
ty against Maidas which' was finally . decid- . 
ed on June 29, 1904, and Mansaram was 
held . entitled fo a half share. .• The defen- 
dant denied that Mansaram entered into , 
any compromise with Maidas or prc^entea 
it before any Court. ' In , tire alternative, it 
'was pleaded that even if any such compro- 
mise was proved, it could not have -any ., 
effect on Mansaram’s descendants, and came 
to an end .on his death. . , 
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At the same timfe, it was pleaded that 
after the death of Maidas, Mansaram became 
the owner of the entire property. It was 
denied that Mansaram became a' lunatic at 
any time or remained in, that state of mind 
until his death or that Fatebraj and Moolraj 
withdrew any -money because of his lunacy. 
So also, it was denied-that 'they had any in^ 
fluence on Mansarann or that he was afraid 
of them. It was pleaded that Mansaram 
was able to think what was good or bad 
for him and that, on the other hand, any 
deed, of adoption executed by Maidas’s 
widow in favom of the plaintiff imder imdue 
influence was not legal and was void and 
invdhd. It was pleaded that Mansara.m exe- 
cuted the deed of adoption after talting the 
defendant in adoption of bis o\vn free-will 
and choice, but the Registrar did not regis- 
ter. it and the defendant had to file a smt 
in the Court of Joint Kotwal No. 1 for its 
registration. 

A question arose whether it was necessary 
to appoint a guardian ad litem of Mansaram 
for purposes of that suit and Mr. Jukam- 
chana was appointed as the guardian until 
the decision or that question- Ultimately, 
tire suit was dismissed on the ground that 
it was barred by limitation and it could not 
have any adverse effect on the rights of the 
defendant. It was pleaded in paragraph 11 
of the written statement that thereafter on 
August 10, 1944, Mansaram took the defend- 
ant in adoption and wrote the deed of 
adoption (Edubit R.W.-lO/l) in his own 
han d. It was presented for registration and 
was registered in spite of the objection of 
file plaintiff. ' The defendant pleaded that 
as he wanted to take share in Gopi- 
nalh’s jagir’ and other property as me 
adopted son of Mansaram, he filed a suit 
against the plaintiff in the Comt of the Civil 
Drudge, and that the plaintiff raised the pre- 
sent suit to bring undue pressure on him 
although all the points in controve^ be- 
tween the parties could well be decided -in 
his o\vn suit. It was, however, admitted 
that the “mooris-i-ala” law was binding on 
the parties. 

5. Issues were framed on the points in 
controversy between the parties.- The trial 
Court decided all of them against the plain- 
tiff and dismissed the suit on October 28, 
1959. The plaintiff preferred an appeal 
and as it has been dismissed by ' the im- 
pugned judgment, he ' has presented this 
second appeal. 

6. It has been argued by the learned 
counsel for the plaintiff-appellant that the 
Judgment of the lower appellate Court has 
been vitiated by several substantial errors 
of law and procedure. This has not been 

' disputed by the learned counsel for the res- 
pondent and, as will appear from what 
follows in this judgment, this is really- so. 

7. The most disputed point in this case 
relates to the question whether Mansaran 
was a limatic who could not understand 
what was good or bad for him and could 
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not take any one in adoption so that adop- 
tion deed, Exhibit P.W. 10/1 is void and 
illegal. This was the subject-matter of issue 
No. 5 and I shall deal with it first of all. 

8. It is weU settled that every male 
Hindu, who is of sound mind, m^ lawfully 
take a son in adoption: Tayammaul v. Sesha- 
challa Naiker, (1885) 10 Moo Ind App 429 
at pp. 434-485 (PC), if he has attained the 
age of discretion. Soundness of mind is, 
therefore, an_ essential requirement of a valid 
Hindu adoption and has to be proved when 
necessary. 

9. The plaintiff clearly took the plea in 
paragraph 14 of the plaint that the deed 
of adoption was inoperative and invalid for 
the reason, inter alia, that Mansaram was a 
lunatic who could not understand what was 
good or bad for him and was not, therefore, 
entitled to take any one in adoption rmder 
the law. It was, therefore, necessary for 
the defendant to prove that Mansaram was 
of a sound mind at the time when he is 
alleged to have taken him in adoption. 
Mr. Vyas has argued that the burden of 
proving the imsoundness of Mansaram’s mind 
was incorrectly placed on the plaintiff while 
framing issues Nos. 4, 5 and %. The issues 
were framed on October 24, 1958 and the 

? laintiff made an application on November 
9, 1958, objecting that the burden of 
proof had incorrectly been placed on him. 
His application was, however, rejected by 
the trial Court on November 27 1958. The 
mistake was pointed out in the Court of 
first appeal, but I am constrained to say 
that it also did not apjpreciate the implica- 
tions of the question oF burden of proof in 
such cases and xmnecessarily involved itself 
in the question of lucid interval even 
though it was not pleaded by any of the 
parties. 

10. It is true that every man may rea- 
sonably be presumed to be sane; but such 
a presumption is not made in all cases. 
Thus in the case of a will, when the testa- 
meqtary capacity of the testator is a point 
in issue, the burden of proving the capacity 
rests on the propounder who cannot rely on 
any such presumption. It wiU be enough 
to make a reference to the following obser- 
vation in paragraph 819 of Halsburys Laws 
of England, 3rd Edn., Vol..29, in thiq con- 
nection: 

“Every man is presumed to be sane until 
the contrary is proved, and this presumption 
holds as well in civil as in criminal cases, 
though in the case of a unll it is die duty 
of the executors or any other person setting 
up the viU to show that it is the act of a 
competent testator.” 

The point has been lucidly stated as follows 
in Taylors Treatise on the Law of Evi- 
dence, 12th Edn„ Vol. I, para 370: 

“In all such cases the presumption of 
sanity holds good to this extent, that if the 
testamentary instrument was duly and regu- 
larly executed, and the terms of it are not 
imnatural or such as upon the face of the 
instrument to suggest any unsoundness of 
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mind, and there is no evidence before the 
Court of any such unsoundness, sanity will 
be presumed; but if there is evidence before 
the Court from which unsoundness (u mind 
may be inferred, or evidence on the one 
side and upon the other, there is no 
sumption or law which requires the, tribu- 
nal to find in favour of the instrument un- 
less it is afihmatively satisfied that the testa- 
tor was of sound mind. The burden of proof 
throughout -is upon tire party propounding 
the instrument. If, however, upon tbe trial 
of any such issue, the party opposing Ae 
will puts in evidence an inquisition finding 
the testator to have been a lunatic at a date 
previous to the ihaldng of the will, this .evi- 
dence shifts the bruden of . ^roof . to the 
party who asserts the testators sanity. And, 
indeed, if it be shown by any evidence that 
a testator was insane, or subject to delusions 
at any time previous to the alleged wiU, or 
subsequently thereto, the presumption of 
sanity wiU be ; displaced.” 

I have no doubt that this should equally 
hold good in the case of an adoption for, as. 
has been stated, soundness of .mincL is its 
essential requirement also. ; 

11. It follows, therefore, that as it was 
specifically pleaded in the plaint that Mansa- 
ram was a lunatic, and a reference was made 
to an earher finding to that effect, which 
was not specifically denied in the .written 
statement, the trial Court should have rea- 
lised that the .ordinary principle that every 
person may reasonably .be presumed to be 
of sound mind, could not apply, and it was 
necessary for the defendant who relied on 
the adoption to prove that the adopting 
father was of sound mind at the time of the 
adoption. 

12. The burden of proof in such a case 
is quite substantial because it is well settled 
that tlie evidence to prove an adoption must 
be sufficient to satisfy the -serious onus 
which rests upon any person who seeks, to 
displace the natural succession by alleging, 
the adoption. The decisional law on the 
point is to be foimd in the pronouncements 
of their Lordships of the Privy Council and 
die Supreme Court in Diwakar Rao v. Chan- 
dan Lai Rao, AIR 1916 PC 81, Padamalav 
Acharij'a v. Faldra Debya, AIR 1931 PC 
84; Kishofilal v. Mt. Chalti Bai, AIR 1959 
SC 504; and Raghavamma v. Chenchamma, 
(AIR 1964 SC 136. The evidence of adop- 
tion should, therefore, be free from all sus- 

icions of fraud and so consistent and pro- 
able as to leave no occasion for doubting 
'its -truth. ■ ' 

It was, tlierefore, for the defendant to 

I prove that Mansaram was of a sound .mind 
it the time of the adoption and the two 
Courts below erred in failing to appreciate 
liis requirement of die law. But the question 
is as to what exactly is required to prove 
the soundness of mind in such cases. The 
learned counsel for the appellant has made 
a reference to Section 12 of the Contract 
Act, but it has been argued by Mr. Gupta 


on behalf of the respondent that an adoption 
cannot be said to be a, contract and .1 dgiree 
with him that the section is not applicable 
in terms. Fprtunately for me, however, a 
similar point arose for cocisideration in 
(1865) 10 Moo Ind App 429 (PC). The 

adoption in that case was disputed and their 
Lordships of the Privy Council ^ held , as 
follows: 

"The question, therefore, wiU be, not 
whether certain acts wdre done which,, if 
unobjectionable in other respects, would have 
constituted- adoptioir -. but whether the 
alleged adopting father was of sufficient 
capacity , at the time to understand the 
nature and object of those acts, and .volun- 
tarily gave an intelligent .consent to their 
performance.” 

Their Lordships expressed the view that 
adoption was an act requiring "judgment 
and reflection”, which could not be estab- 
lished without "the clearest and most cogent 
evidence to establish their validity” so that 
interested persons may be precluded from 
ascribing acts to a person in which he would 
have , been the "merely passive instrument 
to prolong their own gain and authority”., 
The question is whether there is evidence of 
this nature to prove that Mansaram had such 
capacity at the time of the aUeged adop-, 
tion. 

13. To reach a conclusion it is natural 
to examine the state of Mansaram’s-. mind, 
on the date and time of. the aUeged adop- 
tion. But, strangely enough, the . defendant 
h^ not stated the date, time or place of 
his adoption either in the written statement 
or his, deposition. It- is also surprising that 
these particulars have not been stated in the 
deed of adoption (Exhibit P.W. 10/1) and 
none of the defence witnesses has stated any- 
thing about them. In other words, there is 
not an iota of evidence on the record to 
show on what date , and time and at what 
place Mansaram adopted the defendant, so 
tliat it is impossible to examine whether he 
had sufficient capacity at the relevant period 
of time to understand the nature and object 
of the act of adoption and ' was in a posi- 
tion to voluntarily take an intelligent part 
in the adoption or to participate in .its. 
ceremonies. 

14. A perusal of the written . statement 
shows that the defendant pleaded , as follows 
in para 11 of the written statement: 

‘Ki tareekh 10-8-44 ko Mansaranyi no 

E ’ivadi ko unlce khole lekar kholapatra 
a." . , . . ■ 

If it was the intention of the defendant to 
plead that his adoption took place -on 
August 10, 1944, tlien it must be rejected 
as false for the simple' reason that tlie de- 
fendant has categorically admitted in his 
statement that he was. not with Mansaram 
throughout that day. 

15. Moreover, as I shall presently show 
by reference to the past his toiy of the, liti- 
gation, there was a serious dispute until i 
August 3, 1944, about the soundness 
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Mansaram’s mind and his capacity to take 
Madanlal In adoption, and the fact that 
Mansaram is alleged to have taken the de- 
fendant in adoption in the teeth of that con- 
troversy barely a week thereafter on August 
10, . 1944, creates a strong suspicion regard- 
ing the validity of the adoption. 

16. As has been stated, it was not de- 
nied in the written statement that Mansa- 
ram executed a deed of adoption -on an 
earlier occasion also, in favour of defendant 
Madanlal and presented it for registration, 
but the Registrar refused to register it by 
his order Eaiibit 2 dated January 29, 1940, 
holding that the executant appeared to be 
a lunatic. The matter was remanded by 
ihe Mahakmakhas to the Registrar for re- 
calling Mansaram and deciding the matter 
■ afresh. The Registrar did so. He examined 
Mansaram and passed order Exhibit 3 dated 
July 14, 1940. It was stated in that order 
that Mansaram no doubt appeared Jo be a 
bit better, but that while at one time he 
talked .like a sane man and gave relevant 
replies to the questions put to him, he fell 
into, a reverie and was completely lost to 
the world at the next moment and could 
not rmderstand the simplest ' possible ques- 
tion. It was further stated that he took an 
unreasonably long time and gave partly in- 
. correct answers to the simple q:uestipns as 
to who was the person he was adopting and 
whether he was married or unmarried. 

The Registrar, therefore, refused to regis- 
ter the document. A suit was tlien brought 
on September 11, 1940, for the compulsory 
registration of the deed of adoption in the 
Court of Joint Kotwal No. 1 wliich, it is 
admitted before me, was a regular Civil 
Court of competent jurisdiction at that 
time. A written statement (Exhibit 13) was 
filed in that suit by Mr. Raj Narain on be- 
half of Mansaram admitting the claim, but 
its authority was challenged and the learned 
Chief Justice made order. Exhibit 15, on 
August 16, 1941, stating that the matter did 
not appear to be "absolutely clear”. He 
observed as follows: 

“What did the defendant mean, by saying 
that he was an M.A. in • En^ish when he did- 
not understand even a simple sentence in 
that language?7. ' 

The learned Chief Justice therefore examin- 
ed the. matter further and made order. Exhi- 
bit 18, on December 4, 1941, in the exer- 
cise of his revisional powers for the framing 
of an issue on the question whether Mansa- 
ram was of an unsound mind and, there- 
fore, incapable of protecting his interest in 
the suit. He directed the trial Court to 
decide the issue after recording the neces- 
sary evidence and appointing a provisional 
guardian md htem for the purpose of that 
enquir}'. 

16-A. Joint Kotwal No. I, who was try- 
ing the suit for compulsory re^tration, car- 
ried out that order of tire Chief Court and 
recorded statement Exhibit 5 of Mansaram 
on December 14, T943, In that statement; 


Mansaram stated his own age to be 65 
years and that of his mother as about 50 
years. When the mistake was pointed out 
to him, he attempted to correct it by saying 
that his mother might be 70 years old. He 
also gave the impression that his mother was 
ahve at that time and was living -with him, 
although she had admittedly died much ear- 
lier. The Joint ' Kotwal, therefore, made 
order Exhibit 4 on January 4, 1944, after 
examining the medium experts Dr. Madan 
and Dr. Onkar Singh. He reached the con- 
clusion that he had no hesitation in holding 
ftiat Mansaram was not of sound mind and 
capable of protecting his interests in the 
suit. He formed the impression that Mansa- 
ram had been tutored on the question re- 
lating, to the dispute and looked like a 
“frightened animal”. 

A revision petition was filed against the 
order of the Joint Kotwal, but it was dis- 
missed in^ limine by order. Exhibit 6, of 
the Chief Justice dated January 31, 1944 
and Mr. Hmcamchand was appointed Mansa- 
ram’s ^ardian on May 11, 1944, under 

order Exhibit 21 to defend him in the suit 
for the compulsory registration of the deed 
of adoption. That suit was thereafter dis- 
missed on August 3, 1944, by judgment 
Exhibit A-2 of the Joint Kotwm as he held 
that it was barred by limitation. It is si^- 
ficant that an argument was made before 
him, on the basis of an earlier decision of 
the Jodhpur Chief Court reported in Bhoora 
V. Ranxual, 1938 MLR 89 (Civil) that in 
spite of the bar of limitation, it was open 
to a Court, in a proper case, to pass a de- 
cree for specific performance by execution 
and registration of a fresh document in the 
exercise of its equitable jurisdiction. 

The argument was rejected by the Court 
on the ground that it had found it as a fact 
that the defendant, who was the executant of 
the deed of adoption, was of unsound mind 
which fact was sufficient to dissuade it from 
passing a decree for specific performance. 
It is not disputed that this decision was 
aUowed to become final, so that there is 
clear evidence on the record to show that 
up to August 3, 1944, a competent Civil 
Court had taken the view that Mansaram 
was a man of unsound mind and the deed 
of adoption executed by him could not be 
registered. 

17. A second deed of adoption (Exhibit 
P.W. 10/1), which is the subject-matter of 
the present suit, was, however, written out 
on August 10, 1944, one week thereafter, 
and even though it was registered on Octo- 
ber 11, 1944, the fact remains that, to say 
the least, there was at that time sufficient 
evidence to show that Mansaram was a man 
of unsound mind. It was noi^ therefore, 
possible to raise any presumption of saniiy 
in his favour. On the other hand, as would 
appear from the following, observation in 
para 820 of Halsbury’s Laws of England, 
3rd Edn., Vol. 29, it will be presumed that 
the mental disorder continued thereafter: 
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- “\^Tiere a person has been proved or is 
admitted to have been so mentally disorder- 
ed as to be -incapable : for purposes of coi> 
tract or ' di^osition, the law presumes such 
a condition to continue /until it is proved to, 
have ceased; and the -burden of proving re- 
covery or a lucid interval, ^ the case may 
be, lies on the person alleging it. The evi- 
dence to prove a recove^ or a lucid inter- 
val must be as strong and demonstrative of 
the fact as when the object is to prove men- 
tal disorder.” 

There is no reason why this rule of evidence 
shordd not apply equrdly in the caSe of an 
adoption. But as it is, it is not the case of 
the defendant that Mansaram made any re- 
covery or that he executed the . deed of 
adoption in a lucid interval, and' there is also 
no ewdence at all to this effect, so that it 
will be fair and reasonable ■ to presume that 
the mental unsoundness of Mansaram conti- 
nued to persist. - , ' . 

18. Reference may, in this connection, 
he made to Seshamma v. Padmanabha Bao, 
AIR 1917 Mad 265, which was^also -a case 
of adoption. The ' adopting father -w^ 
found a lunatic -under Act 85 of 1858 in 
1903, and although their Lordships rejected 
the argument that the effect of the order 
appointing a manager of the properties of 
the lunatic was to incapacitate mm from 
maldng the adoption until the order was set 
aside, they held that in such a case there 
was a presumption that he continued to he 
of unsoimd mind until the contraay was 
shown and that if an adoption was made by 
such a person, the onus was on those who, 
asserted it to prove that he . was of sound 
mind when he made the adoption.^ A simi- 
lar view has been talcen in GovindaswE^ 
Naicker v. Srinivasa Rao, AIR 1940 Mad 73 
and Mohanlal Madangopal y. Vinayak 
Sadasheo, AIR ,1941 Nag 251. 


gard to the factum oB ekeciffion m a.sdund 
state of mind to the other,- party. More- 
over, there is no force in the argumient of , 
Mr. Gupta that this Court should read; ‘in . 
evidence that part of &e Order of the; Re- 
gistrar- in which :he has 'made a reference , to 
the certificate of Dr. Madan-and its contents. ' 
It has not ’'been disputed before ' me that 
Dr. Madan -was ahve during the course of 
the trial, and it was, therefore, necessary for 
the defendant if he wanted to rely on his 
opinion, to lead direct oral .. evidence 
rmder Section 60 of the Evidence Act. , As 
this was not done, it is not possible for me 
to consider, the opinion of Dr. Madan re- 
ferred to in the Registrar's endorsement for 
that ^would he^the violative of the rule ex- 
cluding hearsay evidence. . Such a view may 
operate harshly in certain cases, but it is 
embodied in the law and has to he obser\>^ed;* 

I may refer here to the following obser- 
vation, in, para 571 -of Taylors Treatise on 
the Law of Evidence, 12th Edn.: 

“It cannot, howeven he denied that rule 
excluding hearsay evidence, thou^ in gene- 
ral admirably cmculated for trials, before, 
ppptilar. tribunals, may in ' many instances 
work considerable injustice. . For- example, 
on a question respecting the competency of 
a testator, the conduct of his family, - or 
relations taking the same precautions in his 
absence as if he were a lunatic, or his elec- 
tion id his absence to some ingh and resr 
ppDsihle ofBce, or tlie conduct of a physi- 
cian who permitted hfTn to execute a will — 
all these, when considered -roth reference to 
the matter in issue, are mere instances of 
hearsay evidence, mere statements expressed 
in the language of conduct instead of the 
words, ancl consequently, they are inadmis-, 
sible in a Court of justice, although in the 
ordinary transactions of life they • would 
deservedly be considered as cogent moral 
proof.” , V , 


19. It was, therefore for the defendant 
to prove that the mental disorder of Mansa- 
ram ceased to exist on August 10, , 1944, , 
when he is said. to . have executed deed of 
adoption Exhibit P.W. 10/1. But there is 
no - evidence at all to that effecL 

20. AH that has been argued is that the 
Registrar registered the document on OcbH 
her II, 1944, after inaldrig the necessaiy 
enquiry about the soundness . of the execu- 
tant’s mind and that his endorsement should 
be sufficient to prove the recovery of Mansa- 
ram as the endorsement . falls -witlrin the 
purview of Section 35 of the Registration 
Act and all its contents, including the opi- 
nion of the,- medical expert, axe admissible 
in evidence. , 

21. It is true that an endorsement of 
the nature contemplated under Section 35 
of the Registration Act is, admissible in evi- 
dence for the purpose of showing that the 
executant , was a person of sound mind ac- 
cording to the opinion of the Registrar, hut,' 
as has been held in SubrahmanyEi Sastiy v. 
Lakshminarasamma, AIR 1958 Andh Pra 22, 
it does not shift the burden of proof in re- 


in Sris Chandra Nan^ v. . Smt. Armapuma, 
Ray, AIR 1950 Gal 173, such evidence has - 
been held , to be the “worst form of hearsay 
evidence”. Similarly in ^ Mrmicipal Corpora- 
tion of City ' of AhmPdabad v. ' Gandhi . 
Shantilal Girdharlal,‘ AIR 1961 Guj 196, the 
certificate of the doctor was held to be in- 
admissible in. evidence. This is also the. -view 
taken in Mohd. Reran Hussain v. State of 
TJttar Pradesh, AIR ^ 1964 . SC 1625. The 
re^on is that ' what was inadmissible in , 
evidence could not become admissible simp- , 
ly because it was incorporated or mention- 
ed in an' endorsement like the one envi- 
saged for purposes of Section 35 of . the^ , 
Registration. Act. 

^ 22. ^ It follows, ther^ore, that the Re- 
gistrar’s endorsement on document Exhibit = 
P.W. 10/1 •was not suflBcient to di^lace. the 
presumption that tire unsoundness of Mansa- 
ram’s mind continued at the .time'.when tlie 
document is said-to have been executed by 
hun, - 

23. That this was really so, wiR appear 
from the subsequent events as well._ A suit 
was raised by the present plaintiff Shiv- 
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chand and Mansaram in the Court o£ Joint 
Kotwal No. 2 against Fatehrm for the^ re- 
covery of some property of the “Jagir” .vil- 
lage. The Joint Kotwm held in his judg- 
ment Exliibit 20 • dated April 4, 1945 , with 
reference to an issue regarding the un- 
soundness of Mansaram’s -mind and _ the 
claim of Shivchand to act as his next friend, 
that Mansaram was ' not a lunatic although 
he was certainly below the average. The 
matter went up" in - appeal to the Court of 
the Judicial Superintendent, who decided it 
by ms judgment Exhibit 22 dated Novem- 
ber 8, 1945. On a consideration of the 
entire evidence, that Court reversed the 
findin g of the Joint Kotvval and held that 
plaintiff Mansaram was of an unsound mind 
and plaintiff Shivchand was entitled to file 
tire suit as his- ne^ friend. It is, therefore, 
quite apparent that a few months after the 
^eged .execution of adoption deed. Exhibit 
P.W. 10/1, a competent Civil Court again 
held that Mansaram was a man of unsound 
mind. . 

A second appeal was preferred to the 
Hi^ Court, and a dispute arose there re- 
garding Mansaram’s legal representative on 
account of his death. The matter was re- 
ferred to the District Judge who gave his r<3- 
port Exhibit 10 on July 6, 1948. He also 
took the view that Mansaram was incapable 
of forming a rationd judgment, as to the 
effect of me adoption deed executed by him 
and held ^at Madanlal was not entitled to 
substitution as his legal representative on its 
authority. When the report was received 
by the Hi^ Court, it made order Exhibit 
A-1 on August 26, 1948, which however left 
open the question of the correctness of the 
finding of the District Judge contained in 
his report Ext. 10 for the matter was dis- 
posed of on another ground. The fact, 
however remains that even as late as July 6, 
1948, the District Judge took the view that 
Mansaram was a man of unsound mind who 
could not validly take, any one in adoption. 

24. I may make it quite clear that I 

have not relied on these subsequent events 
for the purpose of deciding the state pf 
ManSaram's mind at the time when he_ is 
said to have executed the deed of adoption 
Exhibit P.W. 10/1, but I have referred to 
them, merely to show that in another case 
there was a similar dispute and controversy. 
I have aheady dealt at length with the docu- 
mentary evidence which has left me in 
doubt that the Courts of law had taken the 
view up to as late a date as August 3, 
1944 that Mansaram was a man of rmsound 
mind, and the presumption that he conti- 
nued in that state of mental disorder is quite 
justified when there is no plea or evidence 
of recovery and it is nobody’s case that the 
deed of adoption was executed in a lucid 
interval. ", 

25. Reference has, however, been made 
to the parol evidence on the record and I 
may examine it as well. 

26. Moolraj, D.W. 9, has stated that 
Mansaram r^te docmnent Exhibit P.W. 


10/1 in his presence and at his house, and 
that he was not a •lunatic. The witness, 
however, admitted lhat Mansaram lived 
jointly with him for a period of about 20 
years and that he (witness) himself pur- 
chased the stamp paper on which docu- 
ment Exhibit P.W. loA was written. The 
witness claims that he attested it at a time 
when no other witness was present. Mool- 
raj, however, admitted that there was litiga- 
tion between him and the plaintiff for me 
-last 20 or 25 years and I have no- doubt 
that he is a highly interested witness. Be- 
sides, he had to admit during the course of 
the cross-examination that he was present 
with Mansaram when the document was pre- 
sented for registration, and there is evidence 
to show that he was xvith him on every im- 
portant occasion. I do not, therefore, find 
it possible to rely on the statement of this 
witaess. Then there is the statement of 
Somdath D.W. 2. He also claims to have 
attested document. Exhibit P.W. 10/1 at 
the instance of Mansaram, and much to the 
same ^ect is the statement of Bal Kashan, 
D.W. 7. 

A question arose in my mind whether 
these witnesses realN attested the document 
at the instance of Mansaram? As Dr. 
Umraomal, D.W. 10, was also produced as 
a witness to prove the attestation, I have 
examined his statement carefully. - Even 
though Dr. Umraomal admitted that he was 
a friend of defendant Madanlal, he frankly 
stated that he attested tlie document at the 
instance of defendant Madanlal, and I am 
not inclined to place reliance 'on the state- 
ments of Somdatt and Bal Kishan to the 
contrary. The attestation of the document 
was, therefore, quite unreliable. Moreover, 
Dr. Umraomal examined Mansaram only for 
15 or 20 minutes on the date when he 
attested the document and never had any 
occasion to see him earlier. He could not 
even remember whether he questioned 
Mansaram about his previous history and he 
admitted that he mi^t have considered two 
or three “poiats” to examine his mental 
alertness. Any opinion based on such per- 
functory examination cannot in^ire confi- 
dence. 

The statement of Mr. Raj Narain, D.W. 6, 
is quite useless because he talked to Mansa- 
ram only once or twice and was hardly in 
a position to express any opinion about the 
soundness of his mind. The rest of the evi- 
-dence has not been relied on before me. It 
would thus appear that the parol evidence 
of the defendant is quite unsatisfactory. At 
aw rate it does not serve the purpose of 
rebutting the presumption regarding the 
continuance of Mansaram’s unsoundness of 
mind and carmot be said to be strong and 
demonstrative evidence of recovery. 

27. The plaintiff has examined his wit- 
nesses to prove the mental incapacity of 
Mansaram, but it is hardly necessary to read 
it here in view of the overwhelming docu- 
mentary evidence mentioned above. Even 
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a reading of Exhibit P.W. 10/1 shows that 
it sijffers from certain inherent defects. For 
instance, it does riot state the date, time or 
place of tihe alleged adoption. So also, 
mere is no mention of any ceremony or 
adoption or the , consent . of the natural 
father. It is, therefore, difficult to take the 
view tliat Exhibit P.W. lO/l is at all' a 
deed of adoption, and it may even be said 
with some justification that it has no evi- 
dentiary value beyond furnishing an admis- 
sion of Mansaram that he had takra the 
defendant in adoption on some earlier date 
or time. There is also no evidence on the 
record to show that it was a , coiitemjpo-. 
raneous document. Mansaram used to live 
with Moolraj, and it has been admitted by 
Madanlal that he never lived ■with his adop- 
tive father after the adoption. There is 
nothing in Erfiibit P.W. 10/1 or in the 
other evidence on the record to show why 
such a helpless man should have thou^t of 
taking a son in adoption. All these are in- 
herent defects in the document and they 
cannot be ignored merely because Moolraj 
has stated that the document was written 
by Mansaram in his own handwriting and 
some witnesses claim to have attested it. 

28. At any rate I have no hesitation in 
holding that the- evidence oh the record is 
not sinficient to prove that Mansaram was 
of sufficient capacity at the time to under- 
stand the nature and object of the act of 
adoption and that he voluntarily took ah in- 
telligent part in such an act which requires 
the exercise of both judgment and reflect 
tion. The standard of proof mentioned in 
Tayammaul’s case, (186^ 10 Moo Ind Aph 
429 (PC) has not, therefore, been furnished. 
It is quite apparent that some interested per- 
sons tried , to over-reach the findings of the 
Courts of law regarding Mansaram’s iiicapa- 
city to make a valid adoptipn and ignored 
even the latest pronouncement of , the Toint 
Kotwal dated August 3, 1944, in Ediibit 
A-2 by bringing about the execution of a 
second document (Exhibit P.W- 10/1) barely 
a week thereafter. It is. only reasonable that 
the infirmities so unscrupulously brushed 
aside by those persons should have over- 
taken them com^etely. 

29. Before leaving this point of contro- 
versy I may as well refer, to the armment 
of Mr. Gupta that there are vmious demees 
of insanity and that a person may have 
sufficient amount of reason still left in him 
which may enable him to understand the 
ceremonies of adoption and take . an intelli- 
gent part in them, and that such a state of 
mind, when proved, would be sufficient to 
uphold an adoption. The learned counsel 
has placed reliance on Eatneshwaii Nandan 
y. Bha^vati' Saran, AIR 1950 FG 142, to 

■ support his argument. But _ that case dealt 
with the question of the validity of a Hindu 
marriage- and cannot be said to be directly 
in point Even so, die test laid down in 
that case for the validity of a Hindu mar- . 
riage was. that the person. concerned should- 


have sufficieiit ,amouht 65 reason still left 
in him to enable him to understand, the; 
ceremonies’ of marriaM and take an intelli- 
gent part in them. Rut if this test is; ap- 
plied to Mansaram's case, it will not av^ 
the defendant for there is no evidence at all 
to show that Mansaram understood the cere- 
monies of adoption and topk an intelligent 
part in tliem'. 

30. There is, therefore, no escape from 
the conclusion that the evidence on the re- 
cord does not prove &at Mansaram was a 
man of soimd mind at the time of; the 
alleged adoption or when ’ he executed 
document P.W. 10/1, Tire learned District 
fudge committed a serious error of law in 
taking the view that, in the facts and circum- 
stances of this case, the onus of proving that 
Mansaram was a man of xmsound mind lay 
oh the plaintiff. . The learned Judge appears 
to have realised that this would not be the 
correct legal position, for he tried to retrieve 
the, error in the later part :of his judgment. 
But I am constrained to say that he com- 
mitted another serious error of law in going 
into the question of lucid interval while con- 
sidering the question of MansaramV mental re- 
covery imoring the fact that no such plea 
had at ^ been taken in the written state- 
ment, there _ was no issue in regard to it 
and the parties did not lead any evidence 
on it so much so that the defendant did 
not cross-exaimne any of witnesses of the 
plaintiff for the purpose of pro-ving the lucid 
interval. The finding of the learned Dis- 
Wct Judge caimot, therefore, be upheld. 
I have _ no hesitation in setting it aside and 
in holding that_ the defendant has not suc- 
ceeded in proving that Mansaram -was of a 
sound mind when he is alleged ,to have 
taken Madanlal in adoption. 

31. The next point for consideration is 
whether Meghraj, grandfather of defendant 
Madanlal, went in adoption to his maternal 
grandfatlier Kaniram alias Gunjraj Chhan- 
gani. This W£« the subject-matter of issue 
No. 1 and, as I shall presently show, the 
plaintiff has led sufficient documentary ■ evi- 
dence to prove that this was so. 

, 32. Exhibit 8 dated February 28, 1906, 
is an important document in this coimection. ' 
It is a certified, copy of a copy of a “kai- 
fiat’ *6f Mahakma Alia Khas and it sho-ws 
that there was an ancestral grant in favomr 
of Gunjraj. The document states that Megh- 
raj had reported that, his : “father” Gunjraj, 
who was drawing Es. 14-15-3 per month 
.from the treasury, had died and that his, 
name may be substituted in his place. An 
order, was made that since the , grant was 
ancestral and “there had heen villages in- 
their family in the past” Meghraj’s name 
may be siibstituted in the place of Gunjraj . 
and the allowance paid to him. The docu- 
ment has beeri proved by' tlie statement of 
the plaintiff. It is, therefore, quite suffi- 
cient to prove that Meghraj got the allow- 
ance on a voluntary representation lliat ho 
was the. son of Gunjraj and because of the 
acceptance of the correctness of that repre- 
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sentatioii by fie ■ State Government. The 
docmnent dates back to 1908 and furnishes 
satisfactory evidence tliat Meghraj had gone 
in adoption to his maternal grandfather, 

- S3. An objection has, however, been 
raised that Exhibit 8 is the certified copy 
of* a copy and cannot be admissible in 
evidence. A perusal of the record 
shows however that there is no sub- 
stance in this objection. Plaintiff Shivchand, 
who proved and produced the document, 
clearly stated that what he produced was 
the copy of the odrer granting the allow- 
ance to Meghraj, and no objection "was taken 
that it was not a copy but a copy of a copy. 
A perusal of the record explains why such ’ 
an objection, was not raised at that time. 
A certified c<my of the “kaifiat” was then 
available in the file of Civil Original Case 
No. 55 . of 1939-40 between Shivchand and 
Mansaram on the one hand and Fatehrm on 
the other. Exhibit' 8 was prepared from 
that copy, and it may well be that while 
the certified copy was referred to during 
the course of the evidence, the mark of 
exhibit was placed on the certified copy of 
the copy 'as a matter of convenience. 

At any . rate there is no doubt that the 
parties Knew that the certified copy was 
available in the connected file, and that 
appears to be the reason why no objection 
was made about the admissibility of Exhi- 
bit 8. If an objection had tlien been raised, 
the plaintiff would easily have got the ce^- 
fied copy marked as an exhibit md timt 
mark would not have been placed on the 
certified copy of the copy. The defendsmt 
cannot, therefore, be allowed to raise the 
objection at a later stage and I may refer 
in this connection to Mst. Ghandan Bai w 
Jagjiwanlal, 1958 Eaj LW 275 = 

1958 Raj 110), which was based on a deci- 
sion of their Lordship of the Co'i^ 

in Gopal Das v. Sri Thakurji, AIR 1943 PC 
83 It was held in that case in somewhat 
similar circumstances that a copy of a copy 
would be sufficient evidence and any obj^- 
tion regarding its admissibility should be 
deemed to have been waived because, if it 
had been raised, it would have been per- 
fectly possible for the party concerned to 
have prayed for the very copy of the. docu- 
ment which was on the record to be taken 
and marked as an exhibit. 


A simitar view has been taken in Chhetra 
Eumari Debi v. Mst. Parbati Kuer, AIR 1938 
Pat 600. I have no doubt therefore that 
an objection as to the form of the secondary 
evidence cannot be allowed to be raised 
when it was not taken at tlie time when 
it was offered at the trial, and the learned 
Judge of ihe lower appellate Court un- 
doubtedly committed a serious error of law 
in excluding such an important piece of 
evidence from consideration. 

34. The nex-t important document is 
Ex. 9. It is a certified copy of tlie appUca- 
tion of Madhodas, father of defendant 
Madanlal, by which he applied for the grant 


of the allowance of Rs. 14/15/3 to him 
because of the death of his father Meghraj. 
It ■will -be recalled that Meghraj had secur- 
ed the same allowance on me death of his 
father Gimraj imder document Ex. 8. In 
application Ex. 9 also, Gunraj was stated to 
be the grandfather of Madhodas. It is 
anotlier important piece of evidence which 
proves that Meghraj had gone in adoption 
to Gnnraj. The learned District Judge fail- 
ed to notice that the document -had been 
proved by the plaintiff and had not been 
rebutted and he therefore committed another 
serious- error of law in leaving it out of 
consideration. ' , 

35. Then I come to document Ex. 14. 
It is the certified copy of the proclamation 
for sale of the property of Madhodas dated 
November 26, 1933 and in it Madhodas 1ms 
been mentioned as a “Chhangairi” and not 
a ‘Turohit”, so that it is also evidence of 
the fact that Madhodas had ceased to be- 
long to the family of Hathi Ram. Another 
connected document is Ex. 7 dated Decem- 
be 14, 1933. It is the certified copy of 
the receipt by which the sale proceeds were 
deposited in the Court. In it also Madhodas 
has been mentioned as a “Chhangani” and 
the document has been proved to relate to 
the defendant’s father by the statement of 
the plaintiff. 

36. The above documentary evidence is 
quite sufficient to prove the adoption of 
Meghraj by his maternal grandfather Kani- 
ram alias Gunraj, but I shall refer to the 
parol evidence also. 

37. Shrinath P. W. 1 is the natural 
father of the plaintiff. He was 81 _ years old 
when his statement was recorded oh Decem- 
ber 6, 1958, and has stated that Meghraj 
was taken in adoption by Gunraj before he 
(witness) attained the age of discretion. 
This shows that the adoption took place 
some time before 1895. Being a close rela- 
tion, Shrinath had special means of know- 
ledge on the subject and his statement that 
Meghraj performed the funeral rites of 
Gunraj and Gunraj celebrated the marriage 
of Meghraj’s son Madhodas at his own 
house and the members of the “Chhangani” 
family participated from the paternal side 
in that marriage, lends support to the docu- 
mentary e-vidence mentioned above. Then 
there is the statement of Dardal P. W. 5 
about the adoption. He has, further stated 
that Meghraj lived with his maternal grand- 
father, and so also his sons. 

38. In rebuttal Mr. Gupta has invited 
my -attention to certain portions in the state- 
ments of SrinathP. W. 1, Badri Das P. W. 2 
and Shivchand P. W. 11 for the purpose of 
showing tliat Gulraj son of Meghraj and 
Madanlal lived in Hathi Ram’s house, and 
it has been argued that this could not be 
so if Meghraj had gone in adoption to 
Gunraj. But the argument is futile because 
it has been proved by Exs. 14 and 7 that 
Gunraj’s house had been sold in execution 
of a decree in 1933 md it is therefore not 
smprising . that his descendants were allow- 
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ed to live in Hathi Rain’s house in such 
circumstances. Madanlal D. W. 1- and 
Moolraj D. W. 9. have, denied the adoption 
of Meghraj, but they are highly interested 
■witnesses and .their v testiiriony cannot be 
considered to be sufficient ^ to rebut, the 
documentary evidence mentioned above. 

89i It has to be remenibered that the 
adoption of Meghraj, took place near about 
1895, -while the dispute in regard to it -was 
raised after the institution of the pr^ent 
suit on May 2, 1950 i. e. some 55 years 
later. It has been held in somewhat 
similar circumstances in S. Rama Krishna 
Pillar V, Tirunarayana PiTlai, 'AIR 1932 Mad 
198, that every allowance for Ae absence 
of- evidence to prove the adoption should 
be favourably entertained in such cases. 
WTiile tiberefore this is a case in which one 
cannot be expected to give direct parol 
evidence of tire adoption, the documentary 
evidence is quite sufficient to prove that 
Meghraj, grandfather of the defendant, 
went in adoption . to his maternal grand- 
father Kaniram alias Gunraj ChhanganL 
The learned Judge of the- lower app^te 
Court committed an error in reaching a 
contrary decision and the error arose be^ 
cause he did not correctlj’^ read documents 
Exs. 7 and 14 in evidence and ruled out 
Exs. 8 and 9 altogether. He also committed 
the mistake of insisting on evidence regard- 
ing the ceremony of giving and taking of 
the boy in adoption in the case of such an 
old adoption. 

40. Defendant Madanlal is the grandson 
of Meghraj and the next question for con- 
sideration is whether he could be la-wfuUy 
taken in adoption by Mansaram. This was 
the subject-matter or issues No. 1 (b) and 2. 
Its ans%ver depends on the pro-visions of the 
Rajput Adoption ■ Rules, 1895-96. Same 
controversy was raised before, me whether 
the Rules could apply to the present case 
because the parties are not Rajputs. But I 
need not go into the controversy in any 
detail for me point has been considered and 
answered by a Di-visioh Bench of this Court 
in Prabhulm v. Ratan Singh, 1958 Raj LW 
616., In that case also, the parties were not 
Ramuts and the question arose whether the 
Rules were applicable to them. _ After con- 
sidering the matter from all points of -view 
this Court held that the Rules applied to 
Tagirdars and not merely to . Rajputs as such 
because they were meant^ to operate wth 
respect to grantees of "jagirs"^ from the 
State irremective of their caste. It was 
furtiier held that it had been satisfactorily 
proved that the law relating to adoptions 
in the case of “jagirdars” was laid down in 
the Adoption Rules, of 1895-98 and accord- 
ing to those Rules, the principle of “mooris- 
i-ida” applied to such adoptions so that no 
person outside the line of the original 
grantee could be recognised as heir. 

Besides, it will be recalled that the defen- 
dant clearly admitted in the written state- 
■ ment that the “mooris-i-ala” law was bind- 
. ing on the parties. It follows therefore that 


as Meghraj went away in' adoption to -his 
maternal ^andfather Kaniram alias , Giihraj - ' 
Ghliangani, he ceased . to belong to. the -line : V 
of . the ori^al mnntee Hathi . Ram, and his 
grandson Madanlal .cbuld not be taken in 
adoption -by Mansaram so ■ as to . affect : the 
succession to the 'jaim.’’ Since 'Such .an - 
adoption 'has been, alleged and it .has been 
claimed that it, affected Mansaram’s “jagir”, • 
it must be rejected , as invalid according to 
the law then in force in the Jodhpur State. . 

41. It now remains to consider whether 
Mansaraiq ceased to have any share ,ih ; 
Hathi Ram’s property , by virtue of, docu- ‘ 
ment Ex. 1 dated March r21, 1917. This 
was the subject-matter, of issue No. 3. 

42. A perusal of’ Ex. 1 shoy^ that 
Mansaram brought a suit for : partition 
against Maidas and it was ultimately agreed ,, 
that while Mansaram would continue , to . , 
reside in. lhe same properly in which he 
was residing earlier and would get Rs. 7 

E er month for his maintenance, he would . . 

ave no other claim to the suit ' property , 
^d that defendant Maidas -woidd take ite 
income as well as the income of the village 
and the rent. This agreement was verified 
hy the Courh which further directed that it , 
should be acted upon by the parties. It 
was therefore a binding arrangement , and . 
the learned Judge of the lower appellate 
Court committed an error of law in reject- 
ing it altogether. All the s^e. it appears,, 
to me that the arrangement rmerred to in 
the document was for the convenient 
managetaent of the property arid the to- 
tribution of Mansaram’s , share of the in- 
come, of the “jagir” arid the other prQperiy 
and it could not be interpreted as a aocu- 
ment_ terininating the oiraership of Marisa- 
ram in , the property which was the subject- 
matter of the compromise. - ' ; 

43. The upshot of the above discussion ■ 
■fe that the ;^aintiff is erititled to .succeed 
in his claim in the suit. The appeal is 
therefore allowed, the judgment and decree 
of the lower appellate . Court are set aside ■ 
and it is declared that ' deed of adoption 
.Ex, P. W. 10/1 in, favour of .defendant 
Madanlal is in-valid and inoperati-ve against' 
the plaintiff ^d that Madanlal has no right 
to me “jagir” and the other , property of 
Gopinath and his descendants; The appel- 
lant will he entitled to his .'costs through- 
out. . , 

- Appeal . allowed- 
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Hari Narain Natani, Appellant v.''Regional 
Transport A.uthority, J^pur and another^ 
Respondents^ 

Civil Special Appeals Nos. 92 and 98 of 
1969, D/-29-1-1970, against ', judgment of 
Single J-iidge of this . Court in Civil Writ 
Peto. No. 638 of 1967, D/- 10-9-1989. - 
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(A) Motor Velndes Act (1939), Ss. 47 
and 64 — : Procedure for grant of stage car- 
riagie permits — ^ Permits granted by R.T,A. 
•wiuiout limiting number of stage carriages — 
•Remedy of aggrieved . person is by way of 
appeal imder S. 64, CSvil SpL Appeal 
No, 113 of 1969, D/-28-1-1970 (Raj.), Reb 
' on. ' (Para 8) 

(B) Coastitafion of India, Art. 226 — Other 
remedy open — ^Practice of Rajasthan High 
‘ Court — ' Writ Petition challenging appeal- 
able orders directly — Higb Court wiU not 
entertain tmless such orders are without 
jurisdiction. Civil Writ Pete, No. 638 of 
1967, D/rlO-9-1969 (Raj.), Re^^sed. 

(Para 8) 

(C) Motor Vehicles Act (1939), ,S, 47 — 
Procedure for grant of stage carriage per- 
mits — R.T.A. should dispose of all such 
pending applications as actually become 
ripe for hearing by the time it decides to 
convene a meeting for consideration of such 
applications — Civil Writ Pete. No. 66 of 

1968 (Raj.), Reversed; 1968 Raj LW 461 and 
Gvil Writ Pete. No. 469 of 1968 D/-31-7- 

1969 (Raj.) and Ovil Writ No. 676 of 1967. 
D/- 4-11-1969 (Raj.), Reb on, ^(Para 18) 
Cases Referred; Chrdnolo^cal. Paras 
(1970) Civil Special Appeal No, 113 

of 1969, D/-28-1-1970 (Raj.), Smt 
Shakuntma Devi y. T. A. T., Jai- ^ 

(1® Civil Writ No. 676 of 1967, 
D/-4-11-1969 (Rai.), Lain Narain 
Yadav v. Regional Transport Autho- 
lity, Taipnr , 17 

(1969) Qvil Writ Pete. No. 469 of 
1988, D/- 81-7-1969 (Raj.), Surendra 
Pratap v. Regional Transport Autho- 
rity 17 

(1968) 1968 Raj LW 461 = ILR 
(1968) 18 Raj 694 Shivcharan Lai 
V. Regional Transport Authority, 

Jaipur 17 

D. P. Gupta, for Appellant; J. P. Jain, for 
Kanhaiyalab Respondent in Special No. 92 
of 1969 and Govind Narain, Respondeat in 
Special Appeal No. 98 of 1969. 

JAGAT NARAYAN, C. J.; These two sp^ 
cial appeals against , a judgment of a learned 
Single Judge can conveniently be disposed 
of by One judgment. 

. 2. The Regional Tranmort Authority, 
Jaipur, formed a route called Jaipur-Sikar 
amalgamated route consisting of numerous 
routes in 195S and granted 56 penmts on 
this route. Some of the unsuccessful appfo 
cants filed appeals and the Tran^ort Appel- 
late Tribund granted 6 more permits on 
this route in 1956. There were thus 62 per-' 
mits on this route. Seven of the pemut- 
bolders ceased to ply their vehicles ondhis 
route and since the year 1962 or near about 
only 55 buses had been running on it. 

. 3. On 21-1-1965 the Regional Tra^prt 
Authority published a general notification 
(Annexure ^ eitpressing an_ intention 
to increase the limit of permits on an 


-routes within the Jaipur Region and invited 
objections. The operators of the Jaipur- 
Sikar amalgamated route .filed objections. 
But no decision was talcen on thefo objec- 
tions and the hmit was not revised at that 
time. 

4. Applications were filed for grant of 
fresh permits on the Jaipur-Sikar amdga- 
mated route from time to time. The follow- 
ing applications were published on the dates 
mentioned against each: — 

1, Abdul A 2 dz - - . . 29-9-1968 

2. Hari Narain .. .. 23-2-1987/ 

8 . T. C, Soni . . ... 9-3-1967 

4. Radhey Shyam Gael .. 10-8-1985 

5. Mohammad Yusuf . . ,7-9-1967 

Several other persons applied for grant of 
permits and their applications were also 
published, but it is not necessary to give 
the dates of their publication. 

5. These applications were considered 
at a naeeting of the Regional Transport 
Authority on 19-10-1967, and 5 permits were 
granted to the above-named 5 persons. 
Kanhaiyalab an existing operator on the 
Jmpur-Sikar amalgamated route, who had 
filed an objection against the. ^ant of fresh 
permits on this route, filed S. B. Civil Writ 
Pete. No. 638 of 1967 (Raj.) against the 
grant of permits to the above five persons. 
He did not file any appeal to the Transport 
Appellate Tribunal against the 'grant of per- 
mit 

6. The Regional Transport Authority 
had not passed any order xmder Sec. 47 (3) 
fixing the limit of permits to be granted on 
this route before granting the above 5 
permits. On this ground the learned Single 
Judge held that the grant of permits by 
the Regional Transport Authority was a 
nullity and he entertained Kanhaiyalal’s writ 

g etition even though he had not availed of 
18 alternative remedy by way of filing an. 
appeal. He quashed the permits granted 
to the above 5 persons. During the pend- 
ency of the ■writ petition the Regional Trans- 
port Authority passed an order- under Sec- 
tion 47 (3) fixing the limit of permits at 60. 
^e learned Single Judge took this fact 
into consideration and directed the Regional 
Tr^sport Authority, to reconsider the appli- 
cations of the 5 persons whose pennits had 
been quashed by nim along -with the apph- 
cafions of all other applicants which might 
he ripe for consideration, after fixing -a pro- 
per agenda. 

7. Against the above judgment Hari 
Narain has filed Special Appem No. 92 of 
1989. Hie first contention on Iiis behalf is 
that the- Regional Transport Authority should 
be deemed to have fi-xed 62 as the limit of 
permits under Section 47 (3) and it was 
not necessary for the Redonal Transoprt 
Authority to take a fresh decision while fill- 
ing in the seven vacancies on ‘ the route. 
The second contention is tliat the grant of 
permits to the 5 persons was not a nulL’ty 
and the ■writ petition of, Kanhaiya Lai should 
not have heen entertained hy the learned 
Single Judge as he had not filed an appeal 
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against the order before, the Transport Ap- - 
pelJate ,Tribiu:al. , 

8. In Smt. Shakuntala Devi v. T. A. T. 
Jaipur Civil. Special Apped No. 113 
of 1969, D/- 28-1-1970 (Eaj.),- we have 
held tihat even if permits are grmted 
on a new route by the Regiond 
Transport Authority without fixing the limit 
under Section 47 (3), the grant of permits is 
not a nullity and the remedy or the ag- 
grieved persons is to challenge the grant of ■ 
permits- by filing an apped under Section 64 
before the Tran^ort Appellate Tribund. 
In view of this decision it is unnecessary to 
go into the question as to whether or not 
it was necessary for the Hegiond Transport 
Authority to refix the limits in tlie present 
case before granting furtlier permit^ to , the 
5 persons. It is not the practice of. this 
Court to entertain writ petitions challen^g 
appedable orders directly unless the orders 
are without jurisdiction. The writ petition 
filed by Kanhaiya Ld should not have been- 
entertained. 

9. We accordingly allow the Specid 
Apped No. 92 of 1969, set aside .the order 
or the learned Single Judge and dismiss the 
writ petition so far as Hari Narain, appel- 
lant, is concerned. 

10. It is necessary to state some further 
facts for the disposd of Specid Apped 
No. 98 of 1969. One Govind Narain • filed 
an application for the grant of a permit on 
the Jaipur-Sikar amdgamated route on 13-4r 
1967. This ^plication was published on 
13-7-1967 and objections were invited. Be- 
fore tlie time for filing these objections had 
expired tlie Regiond Transport Authority 
decided to convene a meeting for the con- 
sideration of 8 applications for. grant of per- 
mits on this route, namely, those of Abdul 
Aziz, Hari Narain, T. G. Soni and five 
others.. The agenda for the -meeting was 
published on 1-7-1967 (Annexure P/2). It 
was mentioned in this agenda that any 

erson, who claims that his application has 
een pending prior to the applications in- 
cluded in the agenda, may also attend the 
said meeting and represent his case. , 

11. The meeting was to be held on 4th, 

' 5th and 7th Au^st, 1967. This meeting 

was not held on those dates and was ad- . 
joumed to 15tli September 1967. On 11-9- 
1987 Govind Narain filed, an application 
(Annexure- P/3) before the Regional Trans- 
port Authority praying. Riat. his application 
should also be considered at tire time' of. 
granting fresh permits on the Jaipur-Sikar 
amalgamated route.. No order was passed 
on tliis application at that timej but another 
agenda was published on 5-10-1967 (.An- 
nexure P/4) in which .it was mentioned that 
the applications published on 5-1-1967,. 9-3- ■ 
1967, 23-2-1967, 11-11-1966, 9-3-1967 and 
13-7-1967 for the Jaipur-Sikar amalgainated 
route will be considered at a meeting of 
tire Regional Transport 'Authority on 6th, 
7th and 8th Novernber, 1967. The appli- 
cations of Hari Narain, T. C. Soni and 


Govind Narain were published on 23-^2-1967, 
9-3-1987 and 13-8-1967, ■ respectively, andr 
were thus included in this agenda. . . . 

12. 'The meeting fixed for 14th, . 15th; 
and 16th September 1967. was adjourned to 
19th October 1967, and oh the latter date 
5 permits were issued -to Abdul Aziz, Hail 
Narain, T. G. Soni, Eadhey Shyam Goel 
and Mohammad Yusuf. 

13. Govind Narain whose application 
was not considered at the meeting meld on 
19-10-1967 filed S. .B. Givil Writ Petition 
No. 66 of .1968 challenging the grant ,b£ 
the above 5 permits. This' writ petitioa 
was allowed by the , learned Single Judge 
and all these 5 , permits were quashed. A 
direction was issued to the Regional. Trans- 
port Authority to consider the applications 
of these 5 persons along with that of the 
petitioner and all other persons r whose ap-: 
•phcations mi^t become ripe for hearing. 

14. Against the above judgment, Hari 

Narain has filed Special Appeal No. 98 'pfi 
1969. . 

15. It is contended on behalf -of Had 
Narain, appellant, that when the Regional 
Transport , Authority published the agenda, 
on 1-7-1967 for the meeting to be con- , 
vened on 4th, 5th and 7th August 196.7J 
to consider the. applications for grant ' of 
fresh permits on Jaipur-Sikar ■ amalgamated 
route the application of Govind Narain /was 
not ripe as it had not even been published 
by them and, therefore, Govind Narain was 
not entitled to have his application consider- 
ed at the meeting to be held on 4th, 5th 
and 7th August- 1967. or the . adjomued 
meetings which w'ere a continuation of that 
meeting. 

16. On behalf of Govind Narain it is 

contended that as on 19-10-1967, when 
the applications were actually considered, 
Govind -Narain s application had also; become 
ripe it should also have been considered 
along \vith the other applications. Further, 
it, is argued that on 5-10-19.67 agenda for 
the. meeting to be convened on 6th, 7tb 
and 8tK November 1967 was published 
and in this agenda it was mentioned, that 
the apphcation .of Govind Narain, . . Hari 
Narain and T. G. Soni. would be considered 
along, with other applications , and . he was 
misled by it and, therefore/ did not attend 
the meeting of . tlie Regional , Transport , 
Aufliority held on J9-10-196.7 to represent 
his case. - ' - - 

l7. . . The question which arises for deteri 
mination in this case is what apphcations 
the Regional Transport Authority, is boxmd 
to consider at .. a particular meeting. In 
Shivcharan Lai v. Regional Transport Autho- 
rity, Jaipur, 1968 Eaj LW 461, Kan Singh 
J. expressed the opinion that, the Regional 
Transport Authority should dispose of all 
such pending apphcations as actually be-, 
come ripe for hearing by the time it de- 
cides to convene a meeting for the, con- 
sideration of such , apphcations. We are res- 
pectfully ' in agreement .vrith this view. 
Although the observation is obiter in Shiy- 
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fcharan Lai’s case, the decision in Surendra 
Piatap V. Regional Transport Authority 
(S. B. Civil Writ Petn. No. 469 of 1968, 
D/- Sl-7-1969 (Raj.) ), is based on this cri- 
terion. This -view is consistent with the 
view taken by a Division Bench of tb^ 
Court of which one of us was a member in 
L^ii Narain Yadav v. Remonal Transport 
Authority, Jaipmr, on a reference by Kan 
Sin^ J. (in CiYil Writ No. 676 ' of 1962i 
D/-4r-ll-1969, Raj.). 

18. Applying the above principle to me 

, present case, the application or Govind 

Narain was not ripe for hearing on 1st July 
1967 when the agenda for the irieeting 
.which the Regional Transport Authority 
(Convened for consideration of apphcations 
for fresh permits on the Jaipur-SDcar amal- 
gamated route was published. Govind 
Narain was, therefore, not entitled to get 
the permit ; of Hari Narain quashed. We 
accordingly - allow Special Appeal No. 98 
of 1969 and quash the order of the learned 
Sin^e Judge so far as Hari Narain is con- 
cerned. 

19. We may mention here that 8 appeals 
were filed before the Transport Appellate 
Tribunal against the _OTant of 5 permits men- 
tioned above. The Transport Appellate Tri- 
bunal allowed Ihese appeals and set aside 
all the 5 permits by its order dated 7-10-69 
and directed the Regional Transport Autho- 
rity to reconsider the apphcations of the ap- 
pellants and the respondents before it along 
with other pen(bng applications which might 
become ripe for consideration. Hari Narain 
has filed Writ Petition No. 74 of 1970 
against the decision of the Transport Ap- 
pellate Tribunal. This writ petition has not 
yet been admitted. 

20. We have mentioned above that the 
Regional Transport Audiority fixed the limit 
on the Jaipur-Sikar amalgamated route at 
60 on 27-11-1968. A revision application 
was filed against the fixation of this hmit 
to the State Transport Authority, which was 
dismissed. Now Writ Petition No. 1458 of 
1969 , has been filed in this Court against 

' the fixatioh of the limit. A stay order has 
been passed in that ^vrit petition. 

. 21. In the circumstances of the case, we 
leave both the parties to bear their own 
icosts* 

Order accordingly. 


AIR 1970 RAJASTHAN 203 (V 57 C 43); 
L. S. MEHTA, J. 

Johri, Petitioner v. The State, Opposite 
Party. 

Criminal Revn. No. 27.1 of ■ 1968, D/- 
15-10-1969, from order of S. J., Alwar, D/- 
■ 9-5-1968. 

Penal Code (I860)', S. 429 ~ Mischief by 
idOQing maimed cattle — Essential ingredient 
of ' offence under — Existence of requisite 

K^^/Ce/ZO^RB/G 


intention or knowledge necessary— -Accused 
throwing stone towards complainant and 
not towards calf to cause wrongful loss or 
damage to complainant — > Cafi sustaming 
injury on its nasd region and dying — 
Essential ingredient being absent, section 
did not apply. AIR 1958 Raj 347 and AIR 
1953 Sau 158, Ref. to. (Paras 5, 6) 

Cases Referred; Chronological Paras 
,(1958) AIR 1958 Raj 347 (V 45) = 

1957 Raj LW 642 = 1959 Cri LJ 
87, Arjunsingh v. The State 5 

:(1953) AIR 1953 Sau 158 (V 40) .= 

1953 Cri LJ 1350, Bhagwan y. 

State • '5 

(1901) CrL Revn. Case No. 434 of 
1901 .= 1 Weir Cr R 502, In the 
matter of Ohammal 5 

P. N. Dutt, for Petitioner; A. K. Mathur, 
Dy. Govt. Advocate, for Opposite Party. 

ORDER: On June 16, 1966, the comp- 
lainant Ratna's cow entered the house of the 
accused Johri at about noon. This led to 
altercations between Ratna and Johri. The 
accused Kishanlal and Rewaria sided Johri. 
The accused Johri is said to have thrown a 
stone towards Ratna. The stone acciden- 
tally fell on Ratna’s calf tethered nearby as 
a result of. which it sustained an injury on 
its nasal region and died soon after. A re- 
port of this incident was made at the 
police station, Raigarh, district Alwar. The 
pohce investigated the matter and put up 
a challan against the accused Johri, Koshan 
and Rewaria for offences tmder Sections 
429, 448 and 323, I, P. C., in the Court 
of the Munsiff Magistrate, Rajgarh (Alwar). 
The prosecution examined sLx witnesses, in- 
cluding P.W. 5, Veterinary Assistant Surgeon, 
Dr. Parmeshwar Sahai. 

The accused denied to have committed 
the offence in their statements recorded 
under S. 342, Cr. P. C. They did not pro- 
duce any evidence in their defence. The 
trial Court by its judgment dated January 
29, 1968, acquitted the accused Kishanlm 
and Rewaria of all the charges. He also 
acquitted Johri for offences imder Sections 
448 and 323, I. P. C. He, however, con- 
victed Johri under Section 429, I.’ P. C., 
and sentenced him to rigorous imprisonment 
for two_months and to pay a fine of Rs. 50, 
in default to further suffer rigorous impri- 
sonment for 15 days. An appeal was taken 
against that judment by the -accused Johri 
in the Court or Sessions Judge, Alwar. 
The appellate Court by its judgment, dated 
May 9 1968, partially accepted tlie appedi 
and, while maintaining the conviction of the 
appellant under S. 429, I. P. C., reduced 
the substantive sentence of two months’ 
rigorous imprisonment to one till the rising 
of tlie Court and kept the sentence of fine 
of Rs. 50 intact. Hence, this revision, 

2. ‘Learned counsel for the peHtioner 
submits that the judgment of the Court be- 
low is in direct conflict with the provisions 
of Section 429, I.P.C., as the prosecution 
has failed to bring home intention or know- 
ledge of the accused to commit mischief. 
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8. In this case from the statement of 
P.W. 2 Parbhata, P.W. 8 Kanni . and, P.W. 4 
Ratna, it is dear that when Ratna’s cow en- 
tered Johari’s house, there were altercations 
between Ratna and Johari, The cow. • was 
driven out by Johari. Ratna s calf ,WM 
also found tethered on Ratna^s ‘Chabutari’., 
The calf was untied by Johri. . Ratna^ ob- 
jected to tliis and again tied the animaL 
Thereupon Johri wanted to pelt stones to- 
wards Ratna, but accidentally the stone fell 
on the calf on its nasal region, resulting 
in its death. 

4. Section 429, I. P. C., necessitates 
three things: (1) intention or Imowledge of 
likelihood to cause wrongful loss or damage 
to the public or to any person, (2) causing 
the destruction of some property or any 
change in it or in its situation, and (3) such, 
change must destroy or diminish the pro- 
perty mentioned in the section itself. In 
this case, evidence shows that the calf died 
as a result of the stone falling upon it acci- 
dentally. The question remains whether it 
should be inferred from the circumstances 
of the case that the accused had had the in- 
tention or knowledge of likelihood of 
causing wrongful loss or damage to the pub- 
lic or to any person. There is not an iota 
of evidence on the record from which such 
an intention or knowledge can be gathered. 
The only evidence is that the accused want- 
ed to throw stone towards Ratna and not 
towards the calf with a view to cause wrong- 
ful loss or damage to Ratna. Since the first 
and the most important ingredient of the 
offence under Section 429, I. P. C., is 
totally absent, the Court below went wrong 
in holding that Section 429, J. P. G., was 
applicable to this case. 

5. In Arjim Singh v. The State, 1957i 
Raj LW 642 = (AIR 1958 Raj 347), it has 
been observed by this Court: 

“In order to prove an offence of mischief, 
it is necessary for the prosecution to estab- 
lish that the accused had an intention or 
Imowledge of likelihood to cause wrongful 
loss or damage to the public or to any per- 
son.” . . 

It has further been observed in'- this case 
that if an animal ‘ is killed accidentally, 
v/hatever may be the responsibility of the 
accused to compensate its owner for the 
loss of property caused .to him in a’ Civil 
Court, it cannot be said with any justifica- 
tion that he committed a criminal offence 
under Section 429, I, P. G. A Division 
Bench of the Saurashtra High Court con- 
sisting of Shah, G. J. and Bmd, J., reported 
as Bhagwan v. State, AIR 1953 Sau 158, 
has held that the offence of mischief xmder 
Section 429, I. P, C., is committed if the 
, offender commits mischief by killing, poi- 
soning, maiming Or rendering useless any 
buffalo, etc. Under- Section 425, I. P. C.,. 
a person, is said to commit mischief ; with 
intent to cause or knowing that he is lilmly 
to cause wrongful loss - to a person causes 
the destruction of any property. The. exist- 


ence of the requisite intention or knowledge 
is, therefore, an essential ingredient to the . , 
offence and the -accused -cannot be convict- -', 
ed under Section 429, I. P. C.,- unless it' is 
established that the act of Idlling, etd, . 
was with' the requisite intention or know:-'. ^ 
ledge. . ' ; 

•There is another relevant citation found - 
in Criminal Revision ‘Case- No. 434 - of 
1901 .= 1 Weir 502,'in the niatter of Obam-' 
mal, accused, hi mat case the accused 
Obammal was convicted mader S. 429, IP.G., 
and sentenced to pay a fine of Rs. 20 dr, 
in default, to undergo rigorous . imprison- . 
ment -for 20 days. The mischief consisted 
in throwing a stone at a young buffalo and 
thereby causing its death. The stone 
thrown to drive the animal out of the back- 
yard and the animal after running . some 
distance fell down and died. The prosecu- 
tion -witnesses stated that the accused threw 
a brick' at the buffalo and caused its death. 
There was, howqver, nothing to show that , 
the accused had in throwing the stone, any 
intention to cause injury to the animal or' 
reasonable cause to suppose that loss or ' 
damage was likely to be caused. The 
Madras High Court held that in these cir- 
cumstances the 'conviction -was wrong. , 

6. In this case, as has been said above, 
there is nothing to show that the accused 
had in throwing the stone intention to ca-use 
injury to the animal or that he had the 
Imowledge that his act would . result iri - 
damage to the .complainant Ratna. Thera 
is also no evidence to suggest what the size 
of the stone was. The sole intehtion of 
the accused appears to have been to throw 
a stone towards Ratna. The stone acci- 

" dentally fell upon the calf. .Under these 
circumstances, the con-viction made by thel 
Court below, was bad in law. . ! 

7. In the result the conviction of the 
accused Johri is set aside and he is acquitted . , 
of the offence tmder Section 429, I. P.» C. 
The -amoimt of fine, if -levied, must be re- ■ ■ 
funded to him. 

Conviction set asidCi • 
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JAGAT NARAYAN, J. . 

Sohan Raj Tapaiia, Appellant v. Mahendra 
Singh, Respondent. . , . 

Ex. First Appeal No. 27 of 1965, D/- 
-29-10-69, from order of Dist. J., Pah, D/- 
3L7-9-1965. 

(A) Civil P. C. (1908); S. 48-A (Rajasthan) 

(as modified by Qjimdl Resolution dated 
1-12-1914) — Bar of execution — Dccr^ 
of 1885 A.D. — . Period of 24 years, how 
tp be computed. ^ 

, At^ the time of passing of decree agmr^ 
Thrld Thiltana, - there' was no period of hihi- - , 
tation for execution . of . decree. Thikana 
was under management of Haisiyat Court 
from 1909 to 1915 and from 21-7-1938 to 

DN/EN/C21/Z0/VSS/G . , . 
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21-7-1958. By virtue of Sections 1(5) and 
9 ( 1 ) (b) of Marwar Ijagirdars Encumbered 
Estates Act, 1922, the decree could not be 
executed between 1909 and 1915. --Under 
Section 31 (2) (c) of the said Act, in com- 
puting period of limitation, the period 
during which decree-holder could not exe- 
cute decree on account of Thikana being 
under management of Haisiyat Court was to 
be excluded. Therefore, excluding- the 
period from 21-7-1938 • to 21-7-1958, an 
application for execution filed on 18-11-1958 
is within 24 years of date when Thikana was 
rdeased from Haisiyat Court in 1915. 

' (Paras 4, 5, 6) 

(B) avil P. C. (1908), O. 21, R. 16 — 
Application for execution by transferee of 
decree — Assignee of part of decree — His 
share was defined — - Assignee could execute 
decree in respect of his share. AIR 1965 
Raj 258 and AIR 1954 Bom 273, Rel. on; 
AIR 1953 Bom 137, Disling. 

(Paras 10, 13, 14), 

(C) Civil P. C. a908), O. 2, R. 2 — R^ 
lingnishment of part of claim — > Not appli- 
cable to execution proceedings.^ (Para 9), 
Cases Referred; Chronological Paras 
(1965) AIR 1965 Raj 258 (V 52) = 

Ex-Second Appeal No. 27 of 1982, 
D/-15-10-1965, Durga Prasad V. 

Gouri Shankar 10 

(1963) Ex-Second Appeal No. 31 of 
‘ 1962. D/-10-l-i963 (Raj.), Champa- 
lal V. Ghisulal 9 

(1954) AIR 1954 Bom 273 (V 41)= 

TT.P (1954) Bom 873, Motilal Shiv- 
narayan v. Santaram Bala H 

(1953) AIR 1953 Bom 137 (V 40) = 

ILR (1953) Bom 356, Valchand v. 
Manekbai 12, 13 

(1933) AIR 1933 Bom 364 (V 20) = 

ILR 57" Bom 468, Panaji v. Ratan- . 
chand 9 

Eoshan Lai Maheshwari, for Appellant; 
L. R. Mehta, for Respondent 

JUDGMENT: This is an execution first 

S id, by one Soban Raj Taparia, ^decree- 
er. 

2, Two contentions were raised before the 
executing Court. One was that, the decree 
was barred by limitation and the other was 
&at an assignee of a part of a decree could 
not put it iuto execution. The executing 
Court held that the decree was within limi- 
tation. But at tie same time it was of the 
view that an assignee of a part of a decree 
could not execute it. The execution appli- 
cation was accordingly dismissed. 

3. , On behalf of the assignee-decree- 
holder Sohan Bai Taparia it is contended 
that the decision of the executing Court on 
the second point is erroneous and on behalf 
of the judgment-debtor it was contended 
that its decision on the question of limita- 
tion was erroneous. 

I first consider the question of limi- 
tation. I am of the opinion that the exe- 
cution application is within time. The 


decree was passed in 1885 A.D. by a Court 
in the erstwnile State of Jodhpur. At that 
time there was no period of limitatioa pre- 
scribed for execution of decree either rmder 
any law of limitation or .under any law of 
ciw procedure. Limitation ,Act and Code 
of Civil Procedure were first enacted oh 
1-6-1913. Under these Acts the hmitatioh 
for executing a decree was 12 years. 
These Acts were modified, vide Council Eer 
solution dated 1-12-1914 under which the 
limitation was enhanced to 24 years. Under 
Council Resolution dated 6-4-1921 it was 
provided that in special cases the decree 
could he executed even up to 80 years. 

.4. The decree was passed .against Kurki 
Thikana which was under the Haisiyat 
Court from 1909 to 1915. In 1922 the 
Marwar Jagirdars Encumbered Estates Act; 
1922, was passed. By Section 1 (5) of it 
the Act was applied retrospectively to all 
jagirs taken under the . Haisiyat Court be- 
fore the passing of the Act. . Under Section 
9 (1) (b) of the Act no decree could be 
executed against a Thilrana which had heed 
taken under the management of the Haisiyat 
Court. Section 31 ( 2 ) (c) of the Act laid 
down that in computing the period of limi- 
tation for execution of a decree the period 
during which the decaree-holder could not 
execute the decree on account of the 
Thikana being imder the management of 
the Haisiyat Court was to be excluded. 
The executing Court has discussed in detail 
the evidence on the basis of which it held 
that the Thficana was under the Haisiyat 
Court from 1909 up to the end of 1915. I 
agree with its finding on the point. The 
period of 24 years would, therefore, reckon 
firom the end of 1915 so- far as execution of 
this decree is concerned. Before the ex- 
piry of this period the Thikana was again 
taken under the Haisiyat Comrt under the 
Marwar Jagirdars Encumbered Estates Act, 
1922, on 21-7-1938 and was only released 
on 21-7-1958. The present execution appli- 
cation was filed on 18-11-1958. Under Sec- 
tion 48-A of the Code of Civil Procedure 
as inserted by the State of Rajasthan, this 
decreO which was passed before 25-1-1950, 
when the Civil Procedure Code which was 
appficable provided a period of 24 years for 
execution of decree, be deemed to have 
been passed on 25-1-1950. It could have 
been put into execution up to 25-1-1962. 
The Thikana was released from the^ superin- 
tendence of the Haisiyat Court only on 
21-7-1958. The period from 21-7-1938 to 
•21-7-1958 has been ri^tly excluded under 
Section 31 (2) (c) of the Marwar Jagicdars 
Encumbered Estates Act, 1922. 

5. It may he mentioned here that the 
Thikana was under attachment for realising 
Government revenue from 1915 to 1938. 
It was taken oyer by the Haisiyat Court by 
the order of the Revenue Minister dated 
•21-7-1938 (at p. 74 of the Paper-book). 
After the formation of Rajasthan the Jagir- 
dars who were 'under the Haisiyat Court 
were placed under, the superintendence of 
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the Court of Wards Departmeut which \ras 
formed under the Rajasthan Court of Wards 
Act, 1951. Jalgir Kurki was released from 
the Haisiyat Court yvith effect from 21-7- 
1958 by a notification of the Revenue Board 
(Court of Wards), Rajasthan, published in 
Rajasthan Gazette, dated March 19, 1959 
f(at p. 78 of the paper-book). Excluding the 
period from 21-7>1938 to 21-7-1958, the, 
present execution application filed on 18-11- 
'l958 was within 24 years of the date when 
jlhe Thikana was released from the Haisiyat 
Court in 1915. 

6. I • accordin^y hold' that the present 
^execution application is within limitation. 

7. Coining now to the second point as 
to whether it is open to the present decree- 
holder Sohan Raj Taparia to execute the 
decree it may be stated that a decree for 
Rs. 43,088-11-6 was passed in 1885 A.D. 
in favour of Seth Gulabchand Nathmal, 
The original decree-holder assigned Re. 0-4-9 
share in the decree to Sohan Raj Taparia 
and Re. 0-4-9 share to Jai Narayan, Daulat 
Ram and Eishan Gopal. The remaining 
share of the decree was also assigned to 
different persons whose names need not be 
mentioned. As has been stated above, the 
decree was -under attachment from 1915 to 
1938 till it was again taken over by the 
Haisiyat Court. During the period of attach- 
ment it was under the Hawala Depart- 
ment. Mfiien the jagir was under, the 
Hawala Department, the decree-holder could 
make an application for execution to the 
Court and if any smplus money was avail- 
able -mth the Hawala Department it was 
sent for by the Court from there and paid 
to the decree-holder. During the period 
the jagir was rmder the Hawma Department 
execution applications were made from time 
to time to the Chief Court of Jodhpur. The 
order-sheet of the Chief Court (at p, 4 of 
the paper-book) goes to show that Sohan 
Raj, Tai Narayan, Daulat Ram and Kishan 
Gopal filed an application alleging that Sohan 
Raj had purcliased Re. 0-4-9 of the decree 
and Jai Narayan, Daulat Ram and Elishan 
GJopal had also purchased Be. 0-4-9 < share 
in the decree and praying that their names 
may be entered in the decree. At this, 
notice was issued to the judgment-debtor, 
namely, . Kurki Thikana as well as the 
decree-holder Gulab Chand Nathmal. On 
8-3-1937, Gulab Chand Nathmal’s Mukhtai- 
Simrathmal and Mutha Deepraj, Perokar of 
Kurki Thikana appeared and stated tliat they 
had no objection to the prayer of Sohan -Raj 
Taparia, Jai " Narayan, , Daulat Ram ! . and 
Kimah Gopal being granted. The Chief 
Cotut thereupon passed an order granting 
this prayer. The share of Sohan Raj in the 
decree was thus defined under the order , of 
the Chief Court; Jodhpur. , The notice 
issued by die Haisiyat Court dated 30-10- 
89, which is at page 5 of the paper-book, 
goes to show that Sohan Raj’s share in the 
decree was defined as Rs. 12,825-1-6. At 
page 6 of the paper-book is the “rank list” 
prepared by the Haisiyat Court defining 
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shares of all the assignees of the decree., . ’ 
In this also the share of Sohan Raj Taparia - • 
hais been shown as Rs. 12,825-1-6. , This '; 
“rank fist” was prepared on 6-3-1942. At 

S e 7 of the paper-book is a copy of the 
ger account or Sohan Raj ihentioned by,- . 
the Haisiyat Court. It shows that out of 
the decretal amourit of his share a sum of 
Rs. l,474r-ll-0 was realised leaving a balance . 
of Es.'ll,350-6-6. This was the amount for 
wliich execution apph'cation was filed by' . 
Sohan Raj on 18-11-1958 in the Court . of . 
the District Judge, Pali. ; 

8. In holding that the - assignee of a 
share of a decree could not execute it the 
learned District Judge relied , on an obser- 
vation of Peacock, G.J., in Haro Shankar . 
Sandyal v. Tarak Chandra Buttachaijee to 
the following effect: — . , ■ 

- “Suppose there was a decree for a . lakh . 
of rupees, it could not be contended that 
the decree-holder could assign it to a l^ih 
of assignees, so as to give to each of 
them power to fake out execution for one 
rupee, his portion of it. Otherwise, there , 
might be a lakh of executions tmder the 
decree, a lakh of seizures and a lakh of 
sales under each one of which there be ; 
no doubt that the judgment-debtor, ■would 
suffer loss. If this were flowed, the judg- 
ment-debtor must necessarily be ruined.” 

9. The learned District Judge has hot 
given the citation of the case in which the 
above observation was made. The illustra- . 
tion given by the learned Cliief Justice is 
an extreme one. He has failed to take into, 
consideration that a decree-holder who 
wishes to execute a decree is bimcelf sub- , 
jected to lot of irrecoverable expenditure . 
and harassment. The Bombay High Court 
has been taking the view that . piecemeal 
execution of a decree is not permissible . ex- . 
cept when it grants separate and distinct 
reliefs. This 'view has not been followed 
by this Court. In Champalal v. -Ghisulal (Ex. ^ 
Second Appeal No.- 31 of 1962, D/- 10-1- 
1963) the Bombay -view was' not followed. 
The decision in Panaji v. Ratanchand, AIR 
1933 Bom 364 was referred to in that. case.. 
The learned . Judge ..based his decision* ,on 
the proposition that nothing is .permissible 
which is hot expressly permitted by the 
Code of Civil Procediue. This opinion was 
not accepted by this Court as it has been 
laid do\vn in a number . of cases that the 
Code is not exhaustive. It is settled law 
that Order 2, Rule 2, C. P. C., is not appli- 
cable^ to execution proceedings. It may be 
that in certain cases there are circumstances 
from which , it can be inferred that a decree- 
holder e.xecufing a decree for a lesser sum 
can be taken to have waived his - right to 
levy execution for the balance. That is not . 
the case here. Sohan Raj is an assignee of 
Re. 0-4-9 share of the decree. 

10. In Durga Prasad v. Gauri Shankar . 
Ex. Second Appeal No. 27 of 1962, D/- 
15-10-1965 = (reported in AIR 1966 Raj , 
258), the same view was again taken. 

It was observed - that although there 
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is no express provision . in the Code of Civil 
Procedure- laying down that separate and 
successive execution applications - can he 
made but tihere is no prohibition against it 
either and that the Court ought not to act 
on the piincmle that every procedime is 
prohibited unTess , it is expressly provided 
- for, . but should proceed on the opposite 
principle that every procedure is to be 
understood as permissible till it is shown to 
be prohibited by law. The Code is not 
exhaustive of , all forms . of procedure neces- 
sary to be used in the administration o£ 
justice. 

11. In Motilal Shivnarayan v. Santram 
Bala, AIR 1954 Bom 273, this very prin- 
ciple was followed and it was held that 
p^al transfer of a decree in favour of an 
assignee is permissible because Order 21, 
Rule 16 does not prohibit it expressly. 

12. The other reason given by the 
learned District Judge for holding that 
Sohan Raj cannot execute his decree for his 
share was that the decision of the Bombay 
High Court in Valchand v. Manekbai, 

1953 Bom 137, supported the objection 
raised by the jud^ent-debtor in this 
behalf. I have carefully gone through this 
decision. Far from supporting the objection 
of the judgment-debtor in Para. 6 it is 
stated — 

‘Tf the shares of the decree-holders are 
apparent on the face of the decree either 
e^ressly or by necessary implication, -it is 
not strictly speaking a joint decree. In such 
a case as Mr. Justice Shah has pointed out 
each decree-holder can take out execution 
in respect of his own share.” 

IS. I have already pointed out above 
that the share of Sphan Raj was defined by 
the order of the Chief Court on 8-3-37. after 
notice to the judgnient-debtor who raised 
no objection. Payments were made by, the 
Haisiyat Court to Sohan Raj on the basis of 
this definition of his share in the decree by 
the Haisiyat Court without any object on 
behalf of the judgment-debtor. The facts 
of ihe-present case are thus distinguishable 
from the, facts .of the case in AIR 1953 
Bom 137. 

14. I am accordingly of the opinion that 
Sohan Raj is entitled to execute the decree 
in respect of the share assigned to ]^m. I 
therefore allow the appeal, set aside the 
order of the executing court and direct^ it 
to execute the decree in aceordance with 
law. The appellant is entitled to recover 
the costs of both the Courts from the res- 
pondent. 

Appeal ahowed. 


air 1970 RAJASTHAN 207 ,(V 57 C 45) 
D. M. -BHANDARI C. J. AND 
. SOHAN NATH MODI, J. 

The Commissioner of Income-Tax, Rajas- 
than, 'Jaipiur, Applicant v. Messrs Indra and 
Co., Jodhpur, Respondent. 

Income-Tax Reference No. 35 of. 1967, 
D/- 18-9-1969. 

Bncome-tax Act (1961), S. 271 (1) (a) — - 
Failure to furnish return — Pen^ty — 
Notice issued to assessee to show cause 
why penalty should not be imposed for 
failure to submit return xmder Section 139 
(1) — Order imposing penalty — Hdd 
order was not tenable in law. 

(Paras 4, 9) 

S. C. Bhandari, for the Income-Tax De- 
partment; S. K. Kadar and P. K. Bhansali, 
for Opposite Party; Sohan Lai Choudhaiy 
as an Intervener. 

BHANDARI C. J. ; This is a reference by 
the Income-Tax Appellate Tribunal, Delhi 
Bench ‘A’, hereinafter called the Tribu- 
nal’, under Section 256 . (1) of the Indian 
Income-Tax Act, 1961, hereinafter called 
the Act, made at the instance of the Com- 
missioner of Income-Tax. 

2. Messers. Indra and Company, Jodh- 
pur, a registered firm under the Act and 
one of its partners Shri Jiwanlal Maheshwari 
had to submit their income-tax returns 
imder Section 139 (1) of die Act by 'or 
before 30th June, 1962. Both of them 
made applications to the ' Income-Tax Offi- 
cer, A Ward, Jodhpur, for extending the 
time for filin g their returns and the time 
was extended upto 31-8-62 in both the 
cases. Again, apj^catiofiis were made for 
extension of the time and they were grant- 
ed time upto 20-9-62 and further extension 
was granted upto 30-9-62, but the returns 
were not filed even on that day. The said 
Income-tax Officer then served notice on the 
assessees under Section 139 (2) of the Act 
calling upon diem to file returns vnithin 
thirty days and the returns were then filed 
on 25-4-63. During the course of assess- 
ment proceedings, the Income-Tax Officer 
issued notices against the assessees to show 
cause why penalty should not be imposed 
for failure to submit the returns under Sec- 
tion 139 (1) of the Act. 

The assessees submitted applicatidns 
showing cause for • delay but the Income- 
Tax Officer did not hold their e.xplanation 
to be reasonable and imposed penalties on 
both of them imder Section 271 (1) (a) of 
the Act. Both the assessees preferred aj)- 
peals before the Appellate Assistant Com- 
missioner raising two contentions. The first 
contention was that as soon as notices under 
Section 189 (2) of the Act were issued, it 
must be taken that the delaj’- in filing the 
returns under Section 139 (D was con- 
• doned by the Income-Tax Officer and . as 
such no action could be taken for not filing 
the returns in time as laid down under Sec5- 


DN/EN/C25/70/VRB/C 



208 Eai. [Pis. I. T. Coininr. V. India and Co. (Br^dari C. [[.)’ . ' ^LK; 


' . . ■ ■ ■ - • ■ . * 

(ion 189 (1). The d&er contention was 
tihat the Income-tax Officer had not mo- 
tioned in the assessment order that me , 

S enalty proceedings were bein^ initiated for 
efault under Section' 189 (1) and as such 
penalty proceedings could not be said to be 
initiated during the course of the assess- 
ment proceedings. 

The Appellate Assistant Commissioner 
rejected both the arguments and confirmed 
(he orders of the Income-tax Officer. The 
assessees then preferred appeals before the 
Tribrmal and the Tribunal took the view 
that as in each case the assessment proceed- 
ings had been initiated and completed on 
the basis of the returns submitted under 
Section 139 (2), it was not permissible 
imder law that penalty should be imposed 
f6r any default committed in not submitting 
die returns tmder Section 139 (1). On ap- 
plication by the Commissioner of Income- 
tax the Tribunal has submitted the follow- 
ing question for the opinion of this Court : 

■V^ether the Tribunal rightly held that 
the orders of penalties in question rmder 
Section 271 (1) (a) of the Income-tax Act; 
198ij were not tenable in law?” 

In order to appreciate the argument of the 
Tribunal for taking the view that penalty 
could not he imposed on the assessees for 
any default committed in furnishing the re- 
turns as required under Section 139 (1), it 
is necessary to set-out the following rele- 
vant portions of ^ec. 271 (1) (a) of the Act 
and Section 28 of the Indian Income-Tax 
Act, 1922:— 

"Section 271 (1). If the Income-tax Offi- 
cer or the Appellate Assistant Commissioner 
in the course of any proceedings under this 
Act, is satisfied that any person — 

(a) has without reasonable cause failed to 
furnish the return of total income which he 
was required to furnish under sub-sec. (1) 
of Section 139 or by notice given imder 
sub-section (2) of Section 139 or Sec. 148 
or has without reasonable cause failed to 
furnish it within the time allowed' and in 
the manner- required by sub-section (1) of 
Section 139 or oy such notice, as the case 
may be, or 

(b) XX XX XX ■ ■ 

(c) XX .'XX 'XX 
he may direct that such person shall pay 
by, way ok penalty, — 

(i) in the cases referred to in clause (a), 
in addition to , the amount of the tax, if any, ' 
payable by him, a sum equal to two per 
cent of the tax for every, month during 
which the' default continued, but not ex- 
ceeding in the aggregate fifty per cent of 
the tax: 

(ii) XX ' XX XX . 

(iii) XX ■ XX . , ,XX’ , 

^Sectipn 28. (1) If. the Income-tax. Officer, 
the Appellate Assistant Commissioner or the 
Appellate Tribunal in the course of any 
proceedings imder this Act, is satisfied that 
any person — , : , 

(a) has without reasonable cause failed to 
furnish the retain of his total .income which 


he was required to furnish by notice mven ’ 
under sub-section ' (1) or sub-section (2) of . 
Section 22 or Section 84 or has without, tea-, 
sonable cause failed to furnish it within the 
time allowed and . in , the ' manner required 
by such notice, or 

(b) XX XX. , XX= ; 

(c) ; XX XX XX . 

he or it may direct that such person shall 
pay by way of penalty, in (he case referred 
to in clause (a),, in addition to tiie amount 
of the income-te and super-tax; if . any pay- 
able by him; a sum not etoeeding one and 
a half times, that amount. 

The Tribimal contrasted - the lan^age of 
Section 271 (1) (a) of the . .Act with the 
Irnguage of Section 28 (1) (a) of the old 
Act and noticed that the words ,“as the case 
may be” were added in clause (a) of sub- 
section '(1) of Section 27l of the Act and- 
these words substantially modified (he cor- 
responding provisions or Section 28 (1) (a)' 
of the old Act, The Tribunal proceeds to 
say that under the Act minimum penalty 
is provided and that minimiuri penalty is to 
be calculated for every month during which 
ddffiult continued and this calculation . is 
possible only when the limits of time during 
which the default continued can be deter- 
mined. The Tribunal took the view that so 
far as (he time of commencement of the 
default is concerned, it was Imown and 
definite in the instant case. It was, how- 
ever, not possible to determine the point of 
time when the default ceased in either of 
these two cases, for the simple reason that 
the defaults in these cases never ceased, as 
none of the assessees had filed any return, as 
required under Section 139.(1). We have, 
to ex amin e whether this reasoning is cor- 
rect 

3. The addition of the words “as the 
c^e may be” at the end of Section 271 (1) 
(a) of the Act presents us with 'no problem 
in interpretation.. Under this section, the 
defaults contemplated are of four lands : — 

1. any person who. without reasonable 
cause has foiled to submit return of total 
income which he was required to furnish 
under sub-section (1) of Section 139; or 

. 2. any person who ivithout reasonable 
cause has failed to furnish the return ■ of 
total income wlrich he was required to 
furnish ^ by notice given under sub-sec. (2) 
of Section 139 or Section 148; or 

3. any person who \vithout reasonable 
cause has _ failed to furnish it within,- (he 
time allowed and in the rriaimer ^ required 
by sub-section (1) of Section- 139; dr 

4. any person' who without reasonable 
.cause has failed to furnish it ' within the 
time allowed and in the manner required 
by- notice given under sub-section (2) of 
Sec. 139 'or Sec. 148. 

The words “as the case may he” have been 
put because^ all these four cases have been 
condensed in one paragraph and these, 
words only mean that, whichever the case, 
may be, the person shall be deemed to 
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